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THE  BENCH  OF  EtlOLAUD  IN  1807. 


An  old  manuscript  diarj-  kept  by  the  latp  Chief  .Insficc  Taylor, 
i)f  North  Carolina,  during  a  visit  to  England  in  1807,  hsis  fultcn 
into  our  hands.  Though  written  currcnk  eahimo,  and  inten<led  fin- 
the  instruction  and  entertainment  of  his  own  household,  we  find  in 
it  many  things  that  would  interest  the  genera!  reader — and  sonif 
glimpses  at  the  bench  of  England,  in  those  days,  which  will  intere>t 
ihe  members  of  the  legal  profession,  several  of  which  we  extract. 

LORD   CHANCELLOR   ELDOS. 

The  Chief  Justice  then  (states  his  impressions  of  the  distinguish*  d 
Ijord  Chancellor: 

"To-day  I  visited  Lincoln's  Inn  Fields,  where  I  understootl  the 

Lord  Chancellor  was  hearing  causes.     The  hall  is  spacious,  and  thi- 

fl')or  thickly  carpeted.     I  confess  my  astonishment  was  great  when 

I  entered  to  hoar  a  counsel  addressing  the  Chancellor  in  uugram- 

niatieal  language,  delivered  in  a  harsh  brogue  and  stentorian  voice. 

Surely,  I  thought,  there  must  be  some  character  of  strength  in  his 

learning  to  compensate  for 

)und  him  uninformed — and 

g  at  the  iaops  of  the   other 

eavoring  to  stifle  a  laugh. 

leral  mirth,  but  made  great 

ifore  his  fiice,  and  sometimes 

:amining  it.     Hale,  for  such 

made  a  vnrv-  silly  sjjccch  t" 

He  was  replied  to  by  a  Mr. 
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Harte,  in  a  very  clear  and  logical  manner,  and  the  Lord  Chancellor 
gave  an  opinion  with  as  much  deliberation  as  if  he  had  listened  to 
an  able  discussion  on  both  sides.  Though  the  faces  of  the  Lord 
Chancellor  and  his  brother  are  totally  different,  yet  a  little  examin- 
ation discovers  a  family  resemblance.  The  features  of  the  former 
do  not  bespeak  so  much  of  genius,  of  deep  thought  or  of  firmness, 
but  more  of  suavity  and  benevolence.  I  should  pronounce  him  to 
be  a  man  possessing  more  of  the  milk  of  human  kindness,  and  fiir 
less  energy  of  mind  and  power  of  investigation.  His  character,  as 
a  Chancellor,  is  that  of  delaying  business  from  his  extreme  caution 
— and  from  the  fear  of  doing  wrong,  doing  little  or  nothing.  But 
whatever  he  does  is  considered  well  done. 

IX)BD   ERSKINE  AND  SIR  WM.  GRANT* 

As  a  Cliancellor  Lord  Erskine  gave  great  satisfaction — not  so 
much  for  the  correctness  of  his  decrees  as  for  the  promptness  and 
decision  with  which  he  pronounced  them.  He  took  uncommon 
pains  to  prevent  the  delays  for  which  the  court  was  so  justly  com- 
plained of — and  the  officers  of  the  court  would  all  have  been  satis- 
fied at  his  remaining  in  office.  But  the  mind,  whose  character  as  a 
chancery  lawyer,  rises  far  above  that  of  all  others  in  England,  is 
Sir  William  Grant,  the  Master  of  the  Rolls.  The  Chancery  Bar 
unanimously  speak  of  him  as  a  man  equal,  if  not  superior,  to  any 
one  who  has  ever  presided  in  that  court.  He  has  been  twice  pressed 
to  accept  the  seals,  but  prefers  the  plodding  permanence  of  his  pres- 
ent inferior  situation,  to  the  more  miscellaneous,  splendid,  but  pre- 
carious one  of  Lord  Chancellor.  He  is  a  grave  and  studious  man, 
and  upon  all  occasions,  maintains  the  dignity  of  the  judicial  char- 
acter. Judge,  then,  of  his  feelings  upon  the  following  occasion, 
which  was  related  to  me  by  the  best  authority,  and  may  be  relied 
on.  Lord  Erskine  had  called  upon  him  as  an  assizor  in  a  very 
novel  and  intricate  case.  They  had  heard  several  arguments,  and  the 
Chancellor  had  appointed  a  day  when  he  would  call  upon  the  Mas- 
ter of  the  Rolls,  and  conduct  him  to  his  country  seat  at  Hampstead, 
where  they  might  discuss  the  matter  at  perfect  leisure.  The  Master 
of  the  Rolls  was  very  much  surprised  w^hen  Erskine  drove  up 
to  his  house,  in  Chancery  lane,  in  a  gig  tandem.  He  could  not, 
however,  decline  the  exhibition,  and  away  they  drove  through  the 
most  populous  part  of  London,  Lord  Erskine  displaying  his  dex- 
terity in  driving — and  now  and  then  cutting  a  fly  from  the  leader's 
ear.     The  grave  and  dignified  Master  of  the  Rolls  was  much  an- 
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noyed  by  this  freak  of  the  Lord  Chancellor,  but  bore  it  with  the 
best  grace  he  could  muster.  The  decisions  of  the  Master  of  the 
Rolls  are  now  considered  so  important  to  the  equity  jurisprudence 
of  the  country,  that  they  are  about  to  be  collected  and  published. 
With  respect  to  Lord  Erskine,  the  intelligence  I  collected  was  that 
he  was  so  well  satisfied  with  the  power  and  patronage  of  office  as  to 
be  very  anxious  to  retain  it,  and  to  have  been  vexed  and  mortified 
at  the  vicissitude  which  deprived  him  of  it — still  temporizing,  how- 
ever, to  retain  his  son  in  the  diplomacy  for  two  years,  so  that  he 
may  be  afterwards  entitled  to  the  pension  of  two  thousand  pounds 
sterling,  which  is  the  consequence  of  that  tenure  of  office. 

SIR  WILLIAM   SCOTT. 

When  I  entered  the  court  room,  the  King's  advocate,  Sir  John 
Nicholls,  was  in  the  act  of  delivering  an  argument  against  an  unfor- 
tunate American  ship  libeled  for  a  broach  of  blockade  in  entering 
the  port  of  Leghorn.  His  manner  was  cold,  dry  and  unanimated. 
His  argument  conftised,  and  the  slightest  interruption  from  the  op- 
posing counsel,  occasioned  a  perplexity  from  which  he  could,  with 
difficulty,  recover  himself.  A  youthful  Doctor,  who,  together  with 
Doctor  Lawrence,  defended  the  ship,  ventured,  in  the  most  modest 
and  unassuming  manner,  to  correct  his  statement  with  resjiect  to  a 
fact — the  distance  from  Leghorn  to  Milan ;  but  the  advocate,  instead 
of  availing  himself  of  the  suggestion,  and  benefitting  from  the  hint, 
almost  bent  himself,  and  addressed  the  Doctor  with  infinite  affecta- 
tion, requesting  him  to  reserve  what  he  had  to  say,  until  he  had  fin- 
ished his  argument.  Doctor  Lawrence  made  a  sensible  argument  in 
defence,  but  his  voice  is  like  the  hollow  blast  of  a  distant  whirlwind 
— now  bursting  on  the  ear  like  an  explosion  of  thunder — ^then  dying 
away  in  an  interrupted  and  unmusical  cadence.  When  the  counsel 
had  finished,  I  placed  myself  near  the  Judge  that  I  might  particu- 
larly examine  his  countenance  and  more  distinctly  hear  all  he  should 
utter.  From  the  low  and  solemn  manner  in  which  he  asked  several 
questions  for  information  during  the  trial,  I  was  apprehensive  that 
I  could  not  hear  him  in  the  place  where  I  first  stationed  myself. 
But  in  this,  I  was  altogether  deceived — for  his  voice,  as  if  partaking 
of  the  energy  which  his  mind  had  collected  for  the  occasion,  was  full- 
toned  and  sufficiently  loud  to  be  heard  in  every  part  of  the  room. 
His  statement  of  various  facts  in  the  case,  which  were  not  a  little 
complex,  exhibited  a  striking  specimen  of  the  lucidus  ordo.  He  ap- 
peared to  have  collected  all  of  them  from  the  depositions  during  the 
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trial,  and  to  have  reposited  them  in  his  mind,  with  an  arrangement 
the  most  methodical.  After  he  had  thus  stated  the  case  in  a  man- 
ner to  arrest  the  attention  of  all  who  heard  him — ^he  proceeded  to 
lay  down  the  principles  which  had  been  sanctioned  by  former  ad- 
judications, and  to  apply  them  to  the  case  under  consideration.  His 
reasoning  was  conclusive ;  his  phrases  well  selected  and  elegant ;  his 
manner  impressive  and  dignified.  And,  if  his  judgment  was  ex 
tempore,  I  may  safely  pronounce  it  to  be  the  most  perfect  thing  of 
the  kind  I  ever  heard.  It  is  impossible  to  examine  the  physiog- 
nomy of  Sir  William  Scott  without  being  inspired  with  that  vener- 
ation which  genius,  corrected  and  disciplined  by  learning  and  appli- 
cation, never  fails  to  create.  The  fire  of  his  eye  marks  a  quick  and 
intuitive  power  of  disentangling  the  most  intricate  case — while 
the  settled  and  manly  composure  of  his  features  showed  the  severe 
scrutiny  to  which  judgment  subjected  every  doubt  before  it  passed 
into  conviction.  His  forehead  is  capacious  and  handsomely  arched 
— his  nose  aquiline — his  mouth,  what  Lavater  would  term,  eloquent, 
and  his  face,  altogether,  would  form  an  admirable  model  for  that  of 
a  Roman  Senator  in  the  best  days  of  the  republic.'^ 


HOW  THE  LAW  HAS  FARED  IN  LITERATURE 


The  literature  of  every  country  and  of  every  age  abounds  in  rid- 
icule of  the  law.  Of  the  three  learned  professions,  it  has  suffered 
most  from  authors,  wits,  penny-a-liners  and  pamphleteers.  Rev- 
erence for  religion  and  the  dread  of  the  church's  anathema  have  re- 
strained many  writers  from  flings  at  theology,  who  have  cast  them  un- 
sparingly at  the  bar.  In  comparison  with  the  ill-natured  wit  di- 
rected against  the  law,  medicine  has  escaped  lightly ;  even  Rabelais, 
"the  universal  satirist,"  the  merciless  satirist  especially  of  the  ju- 
diciary levels  no  invective  at  the  healing  art. 

Mr  Butler,  in  his  Lawyer  and  Client,^  calls  attention  to  the  cu- 
rious fact  that  the  current  of  invective  has  often  set  strongest 
against  the  bar,  at  the  very  moment  when  it  was  doing  its  best  and 
noblest  work,  in  aid  of  social  order,  or  of  the  progress  of  the  race. 
In  the  seventeenth  century,  just  aft;er  Hampdeir  and  his  noble  band 
had  fought  in  the  courts  the  battle  of  English  liberty  and  constitu- 
tional law,  the  press  was  issuing  tracts  with  such  titles  as  these  : 
'The  Downfall  of  Unjust  Lawyers.'  'Doomsday  drawing  near  with 
Thunder  and  Lightning  for  Lawyers,'  (1645,  by  John  Rodgcrs.) 
'A  Rod  for  the  Lawyers,'  (1659,  by  William  Cole.)  'Essay  Wherein 
is  Described  the  Lawyers',  Smugglers'  and  Officer's  Frauds,  (1675.) 
Congreve,  about  the  same  time,  makes  one  of  his  stage  characters  say, 
that  "a  witch  will  sail  in  a  seive,  but  a  devil  will  not  venture 
aboard  a  lawyer's  conscience."  Ben  Johnson's  epitaph  on  Justice 
Randall  condenses  in  a  couplet  the  popular  estimate  of  the  profes- 
sion: 

'God  works  wondera  now  and  then, 
Hei*e  lies  a  lawyer,  an  honest  man/ 

Swift,  somewhat  later,  in  such  pithy  English  as  he  alone  could 
command,  at  the  very  time  when  Chief  Justice  Holt  had  just 
closed  his  noble  career,  and  Lord  Mansfield  was  beginning  to  win 
his  great  judicial  fame,  paints  the  profession  as  'a  society  of  men,  bred 
up  from  their  youth  in  the  art   of  proving,  by  words  multiplied  for 

'Lawyer  and  Client:  Their  Relation,  Bights  and  Duties.  By  William  Allen 
Batler,  New  York.    D.  Appleton  &  Co.,  1871. 
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the  purpose,  that  white  is  black,  and  black  is  white,  according  as 
they  are  paid/  Milton  describes  the  lawyers  of  his  day  as  ^ground- 
ing their  purposes,  not  on  the  prudent  and  heavenly  contemplation 
of  justice  and  equity,  which  was  never  taught  them,  but  on  the 
promising  and  pleasing  thoughts  of  litigious  terms,  fat  contentions 
and  flowing  fees,^  and  his  praise  of  Coke  is  offset  by  a  censure  of 
his  brethren  at  the  bar.     His  Sonnet  to  Cyriac  Skinner,  a  grandson 

of  Lord  Coke,  opens  thus : 

"Cyriac,  wliose  grandaon  on  the  royal  bench, 
Of  Britinh  Themis  wilh  no  mean  applauBe, 
Pronoun  red,  and  in  his  volumes,  taught  our  laws, 
Which  others  at  their  bar  so  often  wrench." 

The  object  of  this  paper  is  collect  from  various  literatures  some 
of  the  charges  against  the  bench  and  bar.  The  result  will  be  a 
polyglot  indictment  of  the  profession,  which,  however  serious  it 
maj'  appear  to  "the  laity, ^^  (as  Lord  Campbell  styles  the  uninitiated), 
can  hardly  fail  to  amase  the  defendants. 

Ennius  represents  an  old  man  as  saying,  after  he  had  consulted 
three  lawyers  concerning  the  validity  of  his  son^s  marriage,  "Now, 
I  am  more  uncertain  than  ever."* 

Martial  accuses  the  lawyers  of  venal  invective  : 

Verba  ei  iras  locarii. 

Juvenal  satirizes  the  show  of  prosperity,  which  he  alleges  the 
members  of  the  profession  ever  strive  to  make.  He  points  the 
finger  of  scorn  at  those  advocates  who,  like  Basilius,  always  intro- 
duced the  mother  of  the  accused,  in  order  to  move  the  tribunal  by 
her  tears. 

Nor  does  he  leave  untouched  the  dullness  of  "clodpate  judges," 
before  whom  the  pleaders  "must  their  vitals  strain." 

In  Spanish  literature,  the  fate  of  the  law  has  been  no  better. 
Quevedo  represents  a  devil  who  had  entered  into  one  of  the  offices 
of  justice  as  complaining  bitterly  of  his  quarters. 

Ayala  in  his  Court  Rhymes  burlesques  the  tone  and  demeanor  of 

lawyers : 

When  entering  on  a  lawsuit,  if  you  ask  for  their  advice, 
They  sit  down  very  solemnly,  their  brows  fall  in  a  trice, 
"A  question  grave  is  this,"  tliey  say,  and  calls  for  labor  nice, 
To  the  counsel  it  must  go,  and  much  management  implies, 
I  think,  perhaps,  in  time,  I  can  help  you  in  the  thing 
By  dint  of  labor,  long  and  grievous  studying. 
But  other  duties  I  must  leave,  away  all  business  fling, 
Your  case  alone  must  study,  and  to  you  alone  must  cling.'' 

^  This  was  quoted  by  Sir  Phillip  Francis  in   a  tirade  (aimed  especially  at  Lord 
Eldon),  against  the  obscurity  of  lawyer's  speeches  in  Parliament. 
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LeSagc  makes  Captain  Rolanda  justify  the  highway  exploits  of 
his  band  by  the  example  of  conquerors  and  lawyers.  When  Dr. 
Sangrado  discovers  his  ring  upon  a  patient's  finger,  he  is  gravely 
advised  not  to  attempt  its  recovery  by  law,  as  the  Courts  appropriate 
instead  of  restoring  what  they  obtain.^  Lope  de  Vega  ridicule?? 
the  profession  by  representing  one  of  its  shrewdest  members  as  be- 
ing cheated  by  a  simple  peasant.  This  also  occurs  in  the  old 
French  Play  of  MaMre  Pathelin. 

In  French  literature,  the  law  has  been  covered  with  reproach. 
Racine  burlesques  the  machinery  of  his  justice  in  his  LeaPlaldenrs, 
by  introducing  the  trial  of  a  dog.  This  was  imitated  from  Aristo- 
phanes. When  it  is  asked  where  the  Judge  designs  to  sleep,  the  an- 
swer is,  "a  PavdienceJ'  Rabelais,  however,  transcends  all  French- 
men in  ridicule  of  bench  and  bar.  The  term  by  which  he  desig- 
nates lawj'ers  may  mean  "thickmist  swallowers,"  suggestive  of 
Dickens'  location  of  the  Chancellor,  "in  the  very  heart  of  the  fog,'' 
or  it  may  mean  "swallowers  of  farms,"  as  indicating  the  greed  of 
their  rapacity.  He  delights  to  abuse  Tribonian  as  the  world's 
greatest  villain,  "who  cuts  morsels  out  of  the  law  to  suit  his  own 
interest  and  suppressed  the  remainder,"  and  quotes  with  great  glee 
the  proposition  of  Cato,  that  the  Courts  should  be  paved  with  cal- 
trops.' In  arriving  at  the  decision  in  Kissbreech  vs.  Suckfist,  a  de- 
cision at  which  all  the  learned  doctors  went  into  ecstasies,  and  which 
even  delighted  both  litigants,  Pantagruel's  first  step  was  to  de- 
stroy all  the  papers,  which   are  styled  "truth-intangling." 

Mr.  Doublefee's  description  of  attorney-land  is  a  "place  of 
deep  valleys  and  cragg}^  rocks,  where  lawyers  spend  their 
lives  squeezing  juice  from  grapes,"  {L  e,  money  from  clients.) 
The  maxim  of  Judge  Bridoise,  is  "happy  is  the  physician  whose 
coming  is  desired  at  the  declension  of  the  disease."  He, 
therefore,  takes  cases  in  their  decadence,  when  the  passion  and  pa- 
tience and  pockets  of  the  litigants  are  exhausted.  His  method  is 
first  to  make  the  parties  drink — then  to  make  them  sleep — then  to 
prove  that  these  important  steps  have  been  taken— then  to  delay 
the  hearing  by  ever}-  possible  obstruction,  and  where  no  further  ex- 
cuse can  be  devised  for  deferring  the  cause — when,  in  the  language 
of  Lord  Kenyon,  "the  last  feather  is  plucked  from  the  tail  of  pro- 
crastination," he  resorts   to  the  chance   of  dice,  using  large  dice  for 

'  It  is  a  little  singular  that  plunder  originally  meant  to  rob  under  legal  process. 
'  Instruments  with   four  iron  points  m  dispo-sed  that  three  of  them,  being  on  the 
ground,  the  other  projects  upward. 
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large  cases,  small  dice  for  small  ones.  When  complaint  of  the  "glo- 
rious uncertainty,"  of  this  jurisprudence  is  made  to  King  Panta- 
gruel,  he  refuses  to  remove  the  Judge,  saying  it  is  better  that  causes 
should  be  decided  in  that  impartial  way  than  by  men  whose  hearts 
are  full  of  wry  passions. 

Dumas,  in  that  world  renowned  novel,  the  Count  of  Monte 
CkrlstOy  makes  Lucien  D^bray  quote  a  proverb  from  Rabelais,  that 
there  is  no  dinner  so  poor  as  a  lawyer^s,  with  the  pregnant  com- 
mentary "as  if  those  fellows  felt  remorse."  Victo  Hugo,  in  his 
Hunchback  of  Notre  Dame,  relieves  the  sombre  fatalism  of  that 
marvelous  work  by  two  sketches  of  criminal  trials  which  are,  per- 
haps, the  most  ludicrous  ever  drawn;  we  refer  to  the  examination  of 
Quasimodo  by  the  deaf  Magistrate,  and  to  the  mimicry  of  the  ges- 
ticulations of  the  prosecuting  attorney  by  the  goat  of  La 
Esmerelda. 

Nor  has  genius  been  more  friendly  to  the  law  in  Italian  litera- 
ture. Boccaccio  in  the  Decameron  burlesques  learned  judges  in  a 
story,  very  humorous,  but  not  of  the  sort  to  repeat  here.  Petrarch, 
says  Campbell,  "in  his  epistle  to  posterity,  vindicates  his  aversion  to 
the  dry  and  dusty  walks  of  jurisprudence,  representing  the  abuses, 
chicanery  and  mercenary  practices  of  the  law,  as  inconsistent  with 
candor  and  honesty."  His  father  put  him  at  the  University  of  Bo- 
logna, to  study  law,  and,  on  several  occasions,  pounced  upon  and 
burned  up  the  classics,  (except  Cicero),  for  which  his  son  evinced  so 
decided  a  preference.  How  true  is  the  saying  of  Roger  North, 
^^the  spectre  that  frights  so  stands  at  the  entrance." 

But  Petrarch  is  not  alone  in  the  abuse  of  the  "dusty  purlieus  of 
the  law,"  into  which  parental  folly  sought  to  force  the  genius  that 
refused  to  bid  a  farewell  to  the  muse.  Goethe's  father  and  his  good 
friend  Husgen,  did  all  in  their  power  to  make  him  a  jurisconsult. 
But  the  young  Grerman  amused  himself  during  the  lectures  on  the 
corpus  Juris  civilis,  by  drawing  caricatures  on  his  note-book,  of  the 
venerable  sages  cited  as  authorities.  It  is  not  surprising,  then,  to 
find  in  Faust  the  following  estimate  of  law : 

"Ea  erben  sich  Gesetz  und  Bechte, 

Wie  eine  ew*ge  Krankheit  fort, 

Sie  Bchleppen   von  Geschlecht  sich  zu  Qeschlechte, 

Und  riicken  sacht  von  Ort  zu  Ort; 

Vernunft  wird  Unsinn,  Wohlthat  Plage." 

In  Goetz  von  Berlichingen,  the  conclusion  of  a  law  suit,  of  eight 
years   standing,  is   celebrated  by  a  marriage  festival,  during  which, 
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one  of  the  contcstauts  de(^lares  that  he  had  rather  endure  a  fever 
for  twice  that  period  than  to  live  over  again  his  experience  in  liti- 
gation.    "Wo  unto  you,  lawyers/'  must  have  been  one  of  Luther's 
fevorite  texts.     "We  have  to  thank  the  lawyers,"  said  he,  "for  filling 
the  world  with  such  an  infinitude  of  evasions,  shifts,  subterfuges 
and  ciicanery,  that  matters  have  become  worse  than  at  the  tower  of 
Babel.      There  no  man  could  understand  his  neighbor  if  he  would. 
With  iLS,  thanks  to  the    knave   lawyers,  no   man  will  understand 
his  neighbor  if  he  can.     O  Sophists!  pests  of  the  human  race,  I  ad- 
dress you  full  of  indignation,  but  I  am  not  clear  that   I   should 
speak  otherwise  if  1  were  cool." 

"Law  must  doff  her  cap,"  he  repeatedly  declared,  "in  the  pres- 
ence of  theolog}'."  "The  struggle  between  lawyers  and  theologians 
is  undying."  When  he  heard  that  the  degree  of  Doctor  of  Laws 
WHS  to  be  conferred  on  a  learned  jurisconsult,  he  said,  "there  will 
Ik?  another  viper  hissing  against  the  clergy."  Schiller  in  die  Rau- 
bfr  represents  a  lawyer  as  having  won  by  chicanery  a  large  estate 
for  a  certain  count,  and  as  they  were  returning  in  high  glee  from 
Katisbon,  the  hero  stops  the  equipage,  denounces  the  legal  fraud, 
and  puts  a  summary  end  to  the  perpetrator.  But  why  give  particu- 
lar instances,  when  a  national  proverb  is  in  point,  ^^Juristen  bosen 
Chmten"  This  suggests  a  similar  proverb  prevalent  during  the 
middle  ages,  "Legista  Nequista." 

"The  literature  of  our  mother  tongue,"  says  Mr.  Butler  in  his 
lAxryer  and  Client,  "reflecting  the  current  opinion  of  each  succeed- 
ing generation,  is  fiill  of  instances  of  coarse  abuse  or  sharp  satire 
directed  against  lawyers,  by  authors,  wits,  pamphleteers,  and  penny- 
a-liners."  In  the  vision  of  Piers  Ploughman,  the  activity  of  Mede' 
among  the  bench  and  bar,  is  a  subject  of  lament  and  anathema. 
Chaucer  says  of  his  sergeant: 

''Of  fees  and  robes  had  he  maney  on, 
So  grete  a  purchaser  wasi  nowher  non." 

Sir  John  Mandeville  in  his  ^^ Fable  of  the  Roaes/^  writes: 

**Tht?y  put  off  hearings  willfully 

To  finger  the  refreshing  fee, 

And,  to  defend  a  wicked  cause. 

Examine  and  survey  the  laws. 

An  burglars  stores  and  houses  do 

To  see  where  best  they  may  break  through/* 

Sir  Thomas  Browne  cautions  his  reader,  "Let  not  the  law  be  the 


^Tbspirit  of  bribery. 
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non-ultra  of  thy  honesty."     Ben  Jonson  in  his  Volpone  or  the  Fox, 

speaks  of  a  lawyer  as  one  with 

" — So  perplexed  a  tongae, 
And  loud  withal,  that  would  not  wag,  nor  scarce 
Lie  still  without  a  fee." 

Beaumont  and  Fletcher  give  us  a  vivid  idea  of  the  litigious  war- 
rior in  the  little  French  lawyer,  LaWrit,  who  even  challenges  the 
Judge  for  deciding  against  him.     Charles  Macklin,  in  his  Love  a  la 
Mode,  defines  law  as  a  "hocus  pocus  science,  which   smiles  in  yer 
face  while  it  picks  yer  pocket."      In  his  ^Man  of  th^  World,  Ser- 
geat  Eitherside  exhibits  a  mind,  pliable  to  every  touch  of  interest. 
While  he  is  conferring  with  Counsellor  Plausible,  Sir  Pertinax  says 
to  Lord  Lumbercourt,  "The  interest  of  lawyers  is  that  all  mankind 
should  be  at  variance,  for  disagreement  is  the  very  manure  with 
which  they  enrich  and  fatten  the  land  of  litigation  and  as  they  find 
it  constantly  produces  the  best  crop,  they  will  always  lay  it  on  as 
thick  as  they  can."       In  Massinger's  Neio  Way  to  Pay  Old  Debts, 
Sir  Giles  Overreach  gives,  as  a  reason  for  conferring  judicial  office 
on  Justice  Greedy  that  he  might  "do  his  part  for  my  advantage," 
"against  his  conscience  and  his  knowledge  too."      In  Foote's  Lame 
Lover,  when  Facias  says  that  he  can  not  find  a  precedent  for  a  cajjc, 
Sergeant  Circuit   is  nothing  daunted,   "Then  1^11  make  one  myself, 
aut  inveniam  aid  faciam  is  my  motto."      His  son  Jack  informs  him 
that  in  a  suit  upon  a  note  the   plaintiff  had  three  witnesses  to  prove 
a  consideration,  "admit  it,"  suggests  the  wily  counsellor,  "and  have 
four  to  prove  payment."     We  are  also  instructed  with  the  following 
dialogue:     Sergeant   Circuit,  "How  many  points  are  the  great  ob- 
jects  of  practice?"     Jack,  "Two."     "Which  are  they?"     "First,  to 
put  a  man  into  possession  of  what  is  his  right;  and  second,  to  de- 
prive a  men  of  what  is  really  his  right,  or  keep  him  as  long  as  im)s- 
sible  out  of  possession."      "Good,  boy !  If  an  able  advocate  has  his 
choice,  should  he  take  the  right  side  or  wrong?"     "The  wrong." 
"Why  so?"     "Because  a  good  cause  speaks  for  itself,  while  a  bad 
one  demands  an  able  counsel  to  give  it  a  color."      "Very  well,  but 
in  what  respects  will  thi?  answer  to  the  lawyer  himself?"  "In  two, 
first,  his  fees  rise  in   proportion  to  dirty  work,  and  second,  he  gains 
greater  reputation   for  victorj*  in  a  desperate  case."      When  Wood- 
ford proposes  for  Charlotte,  he  says,  "I  flatter  myself  that  as  justice 
is  on  my  side,  I  shall  have  no  contemptible   fortune  to  throw  at  her 
feet."     Justice,"  roars  the  Sergeant,  "What  signifies  justice?  Is  the 
law  on  your  side?"  The  gown  and  ermine  find  no  eulogist  in  Shak- 
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speare.  Hawkins  and  Reed  suppose  that  Hales  vs.  Pettit  (1  Plow- 
den,  253,)  furnished  him  part  of  the  scene  of  the  Grave  Diggers  in 
Hamlet.  The  question  in  the  case  was  whether  Sir  James  Hales 
liad  committed  suicide  in  his  lifetime,  and  the  argument  that  suicide 
consisted  of  three  things  finds  a  close  parallel  in  the  argument  of 
the  clown  that  it  has  "three  branches,  to  act,  to  do,  and  to  perform." 
But  we  can  not  attempt  an  enumeration  of  Shakspeare's  many  al- 
lusions to  the  law.  Lord  Campbell's  collection  of  them  makes  a 
volume  of  respectable  dimensions.  Burton  in  his  Anatomy  reckons 
law  suits  as  among  the  most  certain  causes  of  melancholy.  Church- 
hill  in  his  Rosciad  tells  us  of  lawyers, 

Who  in  the  Temple  and  Grav's  Inn  prepare, 
For  clients'  wretched  feet  the  legal  snare. 

Addison  exposes  in  the  Spectaior  a  lawyers'  club,  at  which  the 
members  met  to  recount  their  sharp  practices,  the  palm  being 
awarded  to  the  keenest  trickster.  Pope  (assisted  by  Judge  Wil- 
liam Fortescue)  burlesques  legal  ratiocination  in  the  report  of 
Shojdding  v.  Stiles} 

Butler  introduces  us  to  lawyers, 

"With  books  and  papers  placed  for  show 
Like  nest  eggs  to  make  clients  lay 
And  for  their  false  opinion  pay." 

Wordsworth  in  his  Poet's  Epitaph  has  his  fling  at  the  profession : 

"A  lawyer  art  thou  ?  draw  not  nigh  I 

Go,  carry  to  some  fitter  place, 
The  keenness  of  that  practised  eye, 
The  hardness  of  that  sallow  face." 

Southey  speaks  of  lawyers  as  having  Swiss  consciences.  Bulwer's 
Uncle  Roland  exclaims  when  the  bar  is  proposed  to  Pisistratus 
Caxton :  "Zounds !  the  bar  and  lying  with  truth  and  a  world  fresh 
from  God  before  you."  His  Sir  Peter  Chillingly  says :  "A  worm 
will  turn,  especially  a  worm  that  is  put  into  Chancery."  An  allu- 
i<ion  to  the  j)eculiaritics  of  this  tribunal  also  occurs  in  Whai  Will 
He  Do  With  Itf  where,  upon  being  informed  that  the  Pope  was 
^^spreading  himself"  and  becoming  dangerous,  the  sapient  sugges- 
tion is  made,  "Put  him  into  Chancery  and  he  will  never  lift  up  his 
head  again."  De  Quincy  has  a  fling  at  "the  lawyers  who  do  not 
indulge  in  the  luxury  of  too  delicate  a  conscience."  Dickens  was 
a  most  inveterate  enemy  of  English  law.  Almost  his  whole  bar, 
Mr.  Vholes,  Conversation  Kenge,  Mr.  Guppy,  Mr.  Jaggers,  Mr. 

'His  rivals  in  this  line  of  legal  authorship  are  "Decisions  of  Sergeant  Arabin"  and 
**Galt8  Cases  before  Justices  of  the  Peace,'* 
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Brass,  etc.,  deserve  to  be  stricken  from  the  rolls;  "which  erasure," 
says  he,  "has  always  been  held  in  these  latter  times  to  be  a  great 
degradation  and  reproach  and  to  imply  the  commission  of  some 
amazing  villainy,  as  indeed  would  seem  to  be  the  case  when    so 
many  worthless  names  remain  among  its  better  records  unmolested/' 
Bleak  House  seems  to  have  been  written  for  no  other  purpose  than 
to  vent  his  spleen  against  the  Court  of  Chancery.       How  he  gloats 
over  the  enormities  of  Jarndyce  vs.  Jamdyce,  that  "perennially  hope- 
less suit."       The  truth  is  that  Dickens  has  made  himself,  as  well  as 
the  law,  ridiculous  in  this  work.       What  can  surpass  in  bathos  his 
interrogatory  concerning  Richard's  case.     "Would  not  Chancery  bo 
found  rich  in  such  precedents  if  they  could  be  got  from  th^e  record- 
ing angel?"     Sterne  represents  his  father  as  being  ruined  by  gain- 
ing a  Chancery  suit  and  having  to  pay  the  costs.      Hear  Carlyle's 
apostrophe  to  Fouquier  Tinville:     "Remarkable  Fouquier!    once 
but  as  other  attorneys  which  hunt  ravenous  on  the  earth.  .  .  .     The 
heavens  had  said,  "Let  there  be  an  incarnation,  not  divine,  of  the 
venatory  attorney  spirit,  which  keeps  its  eye  on  the  bond  only; 
and,  lo !  thus  was  it."      Paulding  has  chosen  a  law  suit  as  the  form 
under  which  to  burlesque  the  war  of  1812.       Brother  Johnathan's 
lawyer  is  selected  like  a  race  horse,  for  his  wind."      The  speech  of 
John  BulPs  advocate,  however,  was  said  to  be  twice  as  good  because 
it  was  twice  as  long.      The  final  adjudication  by  Justice  Scout,*  is 
precisely  the  contrary  of  his  former  opinion.       "Law  is  one  thing 
to-day,  another  thing  another  day,  which  is  agreeable  to  the  great- 
est and  oldest  law  in  the  world — the  law  of  nature — which  on  the 
very  face  of  it  declares  that  all  things  are  subject  to  change."      Mr. 
Butler,  whom  we  have  already  cited,  is  himself  among  the  offenders 
he  describes. '     In  his  poem  of  Two  Millions^  he  gives  us  the  senti- 
ments  of  Firkin,  the  capitalist,  who  hated  all  lawyers,  but 

" — was  particularly  hard  and  unforgiving 

On  those  so  lucky  as  to  make  a  living. 

Why  should  they  thrive,  (in  his  wise  way  he  said  it,) 

They  had  no  capital  and  little  credit ; 

And  if 'twas  talents  helped  them  to  their  gains, 

Why  then  there  ought  to  be  a  tax  on  brains  I 

Besides,  a  weightier  argument  he  founds — 

The  virtuous  censor — on  high  moral  grounds, 

'He  knew  the  law  to  be  a  knavish  science, 

Made  to  demoralize  ingenuous  clients ; 

Who  ever  saw  a  single  instance  yet. 

Of  any  debtor  sneaking  out  of  debt, 

»Sir  William  Scott. 
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By  pleading  unary  or  limitation, 
Save  by  a  lawyer's  pen  and  penetration? 
AVho  ever  skulked  behind  the  law's  delay, 
Unless  some  shrewd  attorney  showed  the  way, 
By  his  superior  skill  got  the  ascendant, 
And  let  astray  the  innocent  defendant?* 
'Twas  touching,  quite,  his  horror  when  he  saw. 
How  Lawyers  set  aside  the  Moral  Law. 
Protesting  ever,  as  his  firm  conviction. 
An  honest  Lawyer  was  a  Legal  Fiction  1 

In  Kathrina,  Holland  represents  himself  as  meeting  in  Now  York 

many  of  his  college  friends : 

— **Here  was  one 
Who  dole  my  wood  in  college  and  received 
With  grace  the  kick  I  gave  him.    lie  had  grown 
To  be  the  tail  of  a  portentous  firm 
Of  city  lawyers,  managed,  as  he  said, 
The  matter  of  collections,  and  had  made 
In  his  small  way,  to  u^e  hid  modest  phrase, 
Truthful  as  modest,  quite  a  pretty  plum/' 

In  his  last  poem,  "The  Ring  and  the  Book/'  Browning  has  chosen 
for  his  plot  an  old  Italian  criminal  trial.  This  gives  abundant 
opportunities  to  ridicule  the  law,  which  are  not  neglected.  The 
logomachy  of  the  pleaders  is  thus  presented : 

"Hear  my  new  reasons,"  interposed  the  first, 

"Coupled  with  more  of  mine,"  pursued  his  peer — 

''Besides  the  precedents,  the  authorities" 

From  hoth  at  once  a  cry  witli  an  echo,  that  I 

That  was  a  fire-brand  at  each  fox's  tail 

Unleashed  in  a  cornfield:  soon  spread  flare  enougti, 

As  hurtled  thither  and  there  heaped  themselves 

From  earth's  four  corners,  all  authority 

And  precedent.    •     *     ♦    * 

And  always  once  again  the  case  postponed." 

Among  the  "British  public,"  whom  the  poet  contintially  ad- 
•Iresses  as  "ye  who  like  me  not,"  the  lawyers  are  likely  to  remain, 
4I1W  their  calling  is  thus  sneered  at : 

**Law,  the  recognized  machine, 
Elaborate  display  of  pipe  and  wheel, 
j  Framed  to  unchoak,  pump  up  and  pour  apace 

Truth  in  a  flowery  foam  shall  wash  the  world — 
The  patent  truth-extracting  process — ha ! " 


I 


Of  the  last  pleader  in  the  case,  we  have  this  description  : 

*'Pompilius  patron  by  the  chance  of  the  hour. 
To-morrow  her  persecutor— composite  he, 
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As  becomeR  one  w^  must  meet  such  various  calls*— 
A  man  of  ready  smile  and  facile  tear, 
Improvised  hopes,  despairs  at  nod  and  beck, 
And  language — oh  I  the  gift  of  eloquence ! 
Language  that  goes  as  easy  as  a  glove 
O'er  good  and  evil,  smoothens  both  to  one.'' 

After  the  "dolts  and  fools  who  make  up  reasonless  unreasoning 
Rome"  had  been  for  a  long  time  divided — ^half  and  half — in  opin- 
ion concerning  the  murder : 

**Now  for  the  trial,"  they  roar :  "the  trial  to  test 

The  truth,  weigh  husband  and  weigh  wife  alike 

r  the  scales  of  the  law,  make  one  scale  kick  the  beam  I " 

Whereupon  the  poet  tells  "the  simpletons"  that  "law  is  conij>e- 
tent  to  no  such  feat."  The  orations  of  Hyacinthus  de  Archangelis 
(for  Count  Guido)  and  of  Johannes-Baptista  Bottinius  are  ludi- 
crously interlarded  with  Latin — "Cicero-ized."  The  latter  confesses 
to  no  higher  motive  in  his  prosecution  of  the  unnatural  murder 
than,  "Still,  it  pays." 

The  "Comic  Blackstone,"  by  Gilbert  Abbott  A.  Beckett,  embodies 
not  a  few  of  the  charges  already  quoted.  The  author  agrees  with 
the  learned  Sir  Williarn  in  his  opinion  that  every  gentleman  should 
know  a  little  of  the  law ;  adding,  "and,  perhaps,  say  we,  the  less 
the  better."  The  jurisdiction  of  Chancery  over  lunatics  is  explained 
upon  the  ground  that  it  drives  people  mad.  And  the  undue  respect 
paid  to  the  letter  of  the  law  is  satirized  in  the  report  of  the  execu- 
tion of  a  physician  who  humanely  bled  a  patient  in  the  streets  and 
thus  became  obnoxious  to  the  penal  statute  against  shedding  blood 
upon  the  highway^  But  if  one  would  see  all  the  accusations  quoted 
against  the  profession  multiplied  and  intensified — if  he  would  see 
the  law  represented  as  "the  sum  of  all  villainies" — let  him  turn  to 
the  "Pleader's  Guide."  The  lectures  therein  delivered  to  Mr.  Job 
Surrebutter,  counsel  the  commission  of  every  offence  known  to  the 
moral  law.     The  young  aspirant  for  legal  spoils  is  advised : 

**To  puzzle  e'en  by  explanation, 
To  darken  by  elucidation,'! 

to  appropriate  money  collected  for  his  clients,  to  confound  witnesses, 
to  wrangle  with  his  adversary,  to  abuse  the  opposite  party,  to  boot- 
lick  the  attorneys,  etc.  Tavo  pictures  in  a  word  illustrate  the 
policy  inculcated.  In  the  first,  the  plaintiff  has  hold  upon  the 
horns  of  the  cow,  whose  ownership  is  disputed,  the  defendant  uj)on 
the  tail,  while  the  lawyer  is  busy  milking :  in  the  second,  we  see  him 
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driving*  the  animal  from  the  scene,  the  rival  claimants  being  too 
much  engrossed  in  a  fisticuff  encounter  to  notice  the  disapi>earance 
of  the  prize. 

It  is  safe  to  assert  that  there  is  no  subject  about  which  more  jests 
are  current  than  the  law.  "Lawyer's  houses  are  built  on  fool's 
heaik"  runs  the  proverb.  One  day  a  simple  farmer,  who  had  just 
buried  a  rich  relation,  an  attorney,  was  complaining  of  the  great 
expense  of  a  funeral  cavalcade  in  the  country.  "Why,  do  you 
bunfyoMT  attorneys  here?"  asked  Foote.  "Yes,  to  be  sure  we  do: 
how  else?"  "Oh,  we  never  do  that  in  London;"  No?"  said  the 
other,  much  surprised,  "how  do  you  manage,  then?"  "Why,  when 
the  patient  happens  to  die,  we  lay  him  out  in  a  room  over  night  by 
himself,  lock  the  door,  throw  open  the  window,  and  in  the  morn- 
ing he  is  gone."  "Indeed!"  exclaimed  the  farmer,  with  amaze- 
ment, "what  becomes  of  him?"  "Why,  that  we  can  not  exactly 
tell ;  all  we  know  is,  therein  a  strong  smell  of  brimstone  in  the  room 
the  next  morning.^'  A  gentleman  once  accosted  Baron  O'Grady, 
and  iL«ked  him  if  he  had  heard  of  his  son's  robbery.  "What ! " 
>aid  the  baron,  "Your  son  who  is  a  lawyer?  Pray,  ^vhom.  did  he 
mhf"  A  gentleman  leaving  the  company,  somebody  who  sat 
next  to  Dr,  Johnson  asked  who  he  was.  "I  can  not  exactly  tell  you, 
sir,"  replied  the  doctor,  "and  I  should  be  loth  to  speak  ill  of  any 
person  whom  I  do  not  know  deserves  it,  but  I  am  afraid  he  is  an 
(ittomeyj^ 

Among  the  barbaroas  and  ignorant,  the  prejudice  against  lawyers 
hof?  alwavs  been  bitter.  Gibbon  informs  us  that  in  the  invasion  of 
Rome,  a  vandal  who  cut  out  a  lawyer's  tongue  remarked  with  serene 
complacency  that  he  had  stopped  one  viper  from  hissing.  In  his 
hi^ton'  of  Peru,  Prcscott  narrates  that  when  a  colony  of  Spaniards 
was  forming  for  the  occupation  of  that  country,  one  of  the  first 
regulations  passed  was  that  no  lawyer  should  be  among  the  num- 
^XT.  Shakspeare  represents  the  insurgents  in  the  rebellions  of  Tyler 
and  Jack  Cade  as  being  specially  rancorous  against  the  lawyers.  So 
violent  was  the  hatred  of  them  during  the  commonwealth,  that  not 
f»ne  was  appointed  on  the  committees  for  reforming  the  law.  In 
Turkey  the  punishment  of  lawyers  is  unique — they  are  pounded  to 
death  in  a  mortar.  In  Goethe's  Goetz  von  Berlichingen,  Olearius, 
tlie  jnrisconsult,  congratulates  himself  on  his  escape  from  the  mob 
at  Frankfort.  In  the  judicial  history  of  our  new  territories,  we 
^  frequent  enactments  against  the  legal  fraternity.  "Lower 
l^BiBii  I)istrict^  Revision  of  March,  1861,  Resolved,  that  no  lawyer 
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shall  be  permitted  to  practice  law  in  any  court  in  this  district, 
under  penalty  of  not  more  than  fifty  nor  less  than  twenty  lashes 
and  be  banished  from  the  district."  "Trail  Creek  District,  Aug. 
20th,  1860.  No  lawj'cr,  attorney,  counsellor,  or  pettifogger,  shall 
be  allowed  to  plead  in  any  case  or  before  any  judge  or  jury  in  this 
district."  The  idea  that  the  presence  of  lawyers  is  incompatible 
with  an  ideal  state  of  society,  seems  to  have  been  entertained  by 
Sir  Thomas  More.  They  were  rigidly  excluded  from  Utopia. 
The  same  idea  finds  a  voice  in  the  following  advertisement  copied 
by  Mark  Lemon  into  his  inimitable  Jest  Book.  "For  sale,  A  large 
landed  estate  in  Hertfordshire,  with  beautiful  park,  etc.  N.  B. 
There  is  not  an  attorney  within  fifteen  miles  of  the  neigh- 
berhood."  To  this  description,  the  "late  lamented"  of  Punch  h«s 
significantly  given  the  title  of  Arcadia. 

In  the  quotation  of  abuse  directed  against  the  law,  our  only  diifi- 
culty  has  been  to  select  from  the  materials  at  hand.       We  did  not 
propose  to  reply  to  these  foolish  accusations.       Some  of  them  arc- 
designed  as  burlesque  and  nothing  more ;  many  of  them  are  refera- 
ble, of  course,  to  ignorance.    Indeed,  the  laity  have  always  commit- 
ted the  grossest  mistakes  in  their  representations  of  the  bar.       Aliss 
EJdgeworth,  for  instance,  makes  one  of  her  heroes,  a  young  lawyer, 
achieve    his  reputation    by  bringing  forwaixl   a  point  which   was 
decisive  of  the  case  and  which  the  senior  counsel  in  his  speech  ha<l 
entirely  overlooked,  an  ineident  that  could  not  possibly  happen,  as 
the  junior  never  has  the  conclusion.     The  same  reckless  disregard 
of  reality  has  ever  characterized  the  treatment  which  the  bar  has 
received  from  the  uninitiated.      Their  charges,  then,  do  not  deserve 
the  compliment  of  refiitation.      Indeed,  the  world  has  furnished  a 
practical  reftitation  of  them  by  giving  to  the  profession  its  highest 
interests  in  trust.      Another  practical  refutation  is  the  success  at  the 
bar  of  such  a  man  as  Sir  Samuel  Romilly,  whom  Thomas  Erskine 
May,  in  his  Constitutional  History  of    England,  an  historian   as 
cautious  as  his  predecessor  Hallam,  styles  "the  best  and  purest  of 
public  men." 

We  shall,  in  conclusion,  cite  Mr.  Butler's  explanation  of  the  sharp 
contradiction  between  the  prejudices  so  freely  uttered  against  the 
bar  and  the  real  trust  reposed  in  it^i  essential  integrity,  good  faith 
and  &ir  dealing : 

"There  are  bad  men  in  every  calling,  and  more  of  them,  pn)bably, 
in  the  law  than  in  the  other  learned  professions,  because  of  it.*^ 
ampler  opportunities  and  readier  means  for  misdoing ;  and,  accoixl- 
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bfif  to  the  custom  of  men,  the  worse  specimens  are  those  most  gen- 
erally accepted  as  tyj^es  of  the  class,  as  if,  by  a  perversion  of  a 
&miliar  rule,  an  implie<l  warranty  existed  that  the  whole  profession 
c-orrespond  with  the  damaged  sample. 

But,  besides  this  usage,  which  applies  equally  to  every  other  pro- 
fession, and  enables  those  who  will,  to  visit  on  all  physicians  the 
reproach  of  the  mal-practice  of  a  few,  and  on  all  clergymen  the 
scandals  and  follies  of  some,  and  on  all  Christian  men  and  women 
the  inconsistencies  and  faults  of  their  fellows,  there  is  another  reason 
why  our  profession,  which  is  the  vehicle  and  engine  of  opposing 
interests,  should,  as  it  moves  along  its  track,  be  covered  with  this 
perpetual  dust  of  censure  and  detraction.  The  law  is  the  most  posi- 
tive of  sciences,  and  the  most  vigorous  of  human  forces.  In  its 
practical  application  to  the  affairs  of  men,  it  is  perpetually  compell- 
ing an  unwilling  submission  to  its  demands.  It  makes  men  give 
up  property  which  they  want  to  keep,  to  pay  debts  which  they  pre- 
fer to  owe  or  to  avoid,  and  to  perform  obligations  which  they  seek 
to  break.  It  is  perpetually  dealing  its  blow^s  and  driving  its  bolts 
in  the  attack  or  support  of  some  interest  of  person,  or  property,  or 
public,  or  social  order.  Those  who  practice  it  as  a  profession  are 
neecasarily  placed  in  an  attitude  of  perpetual  antagonism  to  members 
or  classes  of  the  community,  to  individuals  or  bodies  of  men.  It 
niuBt,  therefore,  need  be  that  offences  come ;  and  the  profession,  as 
a  class,  has  often  to  assume  the  defensive  against  criticism  and 
attack  and  to  re-a.ssert  the  principles  by  which  its  action  is  guided 
and  governed." 

Walter  B.  Hill. 

Afacon,  Ga. 
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THE  RULE  IN  SHELLEY'S  CASE 


About  one-half  of  the  States  have  abolished  wholly  or  in  part 
this  famous  rule.     It   is  proposed  to  examine  briefly  in  this  artiele; 
what  the  rule  is;  what  are  the  reasons  and  policy  for  it,  and  whether 
or  not  it  should  be  restored. 
•  1.  What  is  the  Rule  in  Shellev's  Case? 

To  answer  this  question  intelligently,  and  not  in  a  set  form  of 
words  extracted  from  the  books  which  would  impress  the  memory 
only,  it  is  proper  to  inquire  into  the  elements  of  that  class  of  es- 
tates with  which  the  rule  is  intimately  connected,  or  rather  which 
constitute  its  antithesis,  viz :     Contingent  Kemainders. 

Previous  to  the  stattites  which  dispense  with  livery  of  seisin,  and 
thus  modify  the  common  law  in  regard  to  the  creation  and  determi- 
nation of  freehold  estates,  all  future  estates  were  either  Remainders 
or  Reversions,  A  Remainder  is  the  remnant  of  a  gift  after  a  pre^ 
pci'iUng  part,  (frequently  called  particula  or  finiall  part,  with  refer- 
ence to  the  whole),  of  the  same  gift  has  been  dUpoi^ed  of.  The  terra, 
which  is  a  relative  one,  has  reference  to  the  whole  gift,  and  not 
to  the  interest  which  may  yet  remain  in  the  grantor,  which 
last,  is  called  a  Reversion,  because  after  the  end  of  the  particular 
estate,  the  land  will  revert  or  return  to  the  grantor :  Mlnor^s  Synop- 
sifi  of  Real  Prop,  ^^Remainder^fi/' 

Remainders  are  either  vested  or  contingent.  A  contingent  Re- 
mainder is  one  limited  to  an  uncertain  person,  or  on  an  uncertain 
event,  or  so  limited  to  a  certain  pei*son  and  on  a  certain  event  as  not 
to  possess  a  present  capacity  to  take  effect  in  possess^ion  should  the  {ws- 
session  become  vacant.  Its  most  marked  characteristic  is  the  want 
of  a  present  capacity  to  take  effect  in  [)ossossi()n  should  the  posses- 
sion become  vacant;  as  of  a  Vested  Remainder,  the  most  marked 
characteristic  is  the  presence  of  such  capacity :     Idem, 

There  are  four  classes  of  contingent  remainders,  according  to  Mr. 
Fearne. 

1.  Where  the  remainder  depends  entirely  on  a  contingent  de- 
termination of  the  particular  estate  itself;  e.  g.,  grant  to  A.  until  B. 
returns  from  abroad,  remainder  to  Z.  2.  Where  the  contingency 
on  which  the  remainder  is  to   take  effect,  is   independent  of  the  de- 
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termination  of  the  particular  estate;  e.  g.,  lease  for  life  to  A.  B.  and 
C,  and  if  B.  survive  C,  remainder  to  B.  and  his  heirs.  3.  When 
the  person  to  take  is  certain,  and  the  contingency  on  which  it  is 
limited  is  certain,  but  it  may  not  happen  during  the  continuance  of 
the  particular  estate,  or  eo  imdanvti,  that  it  determines,  e.  g.  lease  to 
A.  for  life  remainder  after  B.'s  death,  to  C.  and  his  heirs.  There  is 
on  exception  to  this  class,  when  there  is  a  mere  constructive  possibil- 
ity that  the  event  will  not  happen  during  the  continuance  of  the 
particular  estate,  e.  g.,  where  the  lease  is  to  A.  for  eighty  years,  re- 
mainder after  AJs  death  to  B.  and  his  heirs.  Here  there  is  so  little 
probability  of  A.'s  out-living  the  eighty  years  (so  as  to  create  a  lii- 
atus  between  the  particular  estate  and  the  remainder  over,  and  thus 
defeat  it,)  that  the  remainder  is  considered  vested.  4.  Where  the 
remainder  is  limited  to  a  person  not  ascertained  or  not  in  being,  e. 
g.,  lease  or  grant,  to  A.  for  life  remainder  to  the  heirs  of  B.,  (if  the 
estate  after  the  death  of  A.  had  been  limited  to  the  heirs  of  the 
grantor,  it  would  not  have  been  a  remainder,  but  a  reversion.) 

To  this  class  there  are  two  exceptions :  First,  when  to  the  word 
"heirs,"  some  descriptive  phrase  is  annexed  to  show  that  the  word 
is  not  used  in  its  technical  and  proper  sense,  as  if  the  phrase  "now 
living"  had  been  annexed  to  the  words  "heirs  of  B."  in  the  last  ex- 
ample; and  second:      When  an  estate  of  freehold  is  limited 

TO  AX  ancestor  and  AFTERWARDS  IN  THE  SAME  CONVEYANCE  A 
REMAINDER  IS  LIMITED  MEDIATELY  OR  IMMEDIATELY  TO  HIS 
HEIRS  OR  THE   HEIRS  OF   HIS  BODY. 

In  such  cases  the  words  "heirs,"  and  "heirs  of  his  body,"  are  not 
to  be  construed  as  creating  a  contingent  remainder  in  the  heirs,  etc., 
but  as  words  of  limitation,  vesting  the  fee  in  the  ancestor,  e.  g.,  grant 
to  A.  for  life,  remainder  to  B,  for  life,  remainder  to  A.'s  heirs,  (or 
the  heirs  of  his  body.)  A.  takes  the*  fee  subject,  however,  to  be 
opened  to  let  in  B.^s  life  estate  (which  is  not  merged),  should  he 
survive  A, 

This  is  the  celebrated  rule  in  Shelley's  Case.  The  famous  doc- 
trine is  as  old  as  18  Edw.  II.,  Year  Book,  fol.  577,  translated  in  7 
Man.  &  Grang.,  944,  n  (c),  though  Shelley's  case  did  not  occur  un- 
til in  the  reign  of  Elizabeth,  and  it  is  as  much  a  part  of  the  com- 
mon law  as  ita  twin  brother  rule  that  when  an  ancestor  devises  to 
his  heirs  the  same  estate  they  would  take  as  heirs,  they  shall  be  con- 
sidered as  taking  by  descent,  and  not  by  purchase.  See  Williams 
Oft  Beal  Property,  244r-6,  where  a  very  clear  view  of  the  origin  of 
the  mle  is  given.      In  regard  to  the  rule  three  things  should  be 
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noted :  First,  The  ancestor's  estate  must  be  at  least  a  freehold,  but 
not  necessarily  for  his  life;  it  may  he  pur  auter  vie,  upon  joint  lives, 
durante  viduitafe,  an  estate  tail,  etc.  Second,  the  limitation  to  the 
ancestor  and  the  heirs  must  be  by  the  same  instrument.  And,  third, 
it  makes  no  difference  whether  the  remainder  be  limited  mediately 
or  immediately  to  the  heirs  of  the  ancestor,  except  that  in  the  former 
case,  as  in  the  above  example,  the  limitation  to  the  ancestor  unit<?6 
with  that  to  the  heirs  only  sub  modo,  and  they  open,  if  necessary,  to 
let  in  the  intervening  estate.  Fearne  Cont'g.  Rem.  m.  pp.  42—3, 
Lewis  Bowles  Case,  11  Co.,  79,  Williams  Real  Prop.,  250. 

The  rule  applies,  though  there  is  a  possibility  of  the  ancestor's 
estate  determining  in  his  life  time,  as  when  a  lease  is  to  A.  and  B. 
for  their  joint  lives,  remainder  to  C.  for  life,  remainder  to  A.'.s 
heirs.  Fearne  Cont'g.  Rem.,  37-8.  So,  where  there  is  a  joint  limi- 
tation of  the  freehold  to  several  persons  followed  by  a  joint  limita- 
tion to  the  heirs  of  those  persons.  Id,  40.  So,  where  the  ancestor 
takes  a  freehold  by  implication.  Id.  49,  PIbus  vs.  Mlfford,  1  Ven- 
tris,  372.  So,  it  applies  to  powers  of  appointment;  Fearne,  102, 
Preston's  Essay  on  the  Rule,  57.  To  equitable,  as  well  as  to  legal  es- 
tates, Fearne  68,  78,  and  to  wills  as  well  as  to  deeds.  See  authori- 
ties collected  in  2,  Tho.  Co.  Lit.,  172,  note,  (p.  3.) 

Whether  the  manifest  particular  intention  of  a  testator  to  con- 
fine the  first  taker  to  a  life  estate  and  prevent  him  from  dis- 
posing of  the  fee  should  be  thwarted  by  the  application  of  the  rule, 
was  elaborately  discussed  in  the  also  famous  case  oi'Perrin  vs.  Blake, 
4  Burrow,  25-79,  1  Bl.  Rep.  672;  Dougl.  329;  1  Hargr.  Law- 
Tracts,  490.  The  Court  of  Kings  Bench,  Justice  Yates  dissenting, 
adjudged  that  the  ancestor  took  only  a  life  estate  with  con- 
tingent remainder  in  the  heirs  as  purchasers,  but  upon  a'Avrit  of 
error  to  the  Exchequer  Chamber,  the  judgment  was  reversed  by 
the  opinion  of  seven  judges  to  one.  An  appeal  was  taken  to  the 
House  of  Lords,  but  the  parties  compromised  and  a  7ion  pros  was 
entered.  Although  this  case  partially  broke  the  long  line  of 
adjudications,  and,  for  awhile,  unsettled  the  law,  yet  it  gave  rise  to 
those  splendid  essays  of  Hargrave,  Fearne,  Preston  and  Butler,  in 
which  the  merits  of  the  rule  as  a  canon  of  real  property  were 
thoroughly  tested,  and  every  conceivable  objection  discussed. 

The  rule  does  not  apply  when  the  ancestor's  estiite  is  vested  in 
him  as  trustee,  and  the  limitation  to  the  heirs  is  for  their  own  bene- 
fit; Fearne  40,  68,  and  78.  Nor  when  there  is  a  successive  freehold 
to  several,  and  a  joint   limitation  to  the  heirs   of  their  bodies.  Id,, 
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41.  Nor  when  the  limitation  is  to  the  wife  for  life,  remainder  to 
the  heirs  of  the  husband  and  wife,  Id.,  44.  Nor  wlien  the  ances- 
tor's freehold  Is  legal,  and  the  remainder  equitable,  and  vice-  versa., 
Id,,  68,  78.  Nor  when  words  heirs  and  heirs  of  the  body  are  not 
used  technically,  but  in  a  peculiar  or  confined  sense  not  according 
their  legal  import.  See  for  illastrations  Fearne  Con'g.  Rem.,  m-pp. 
108,  110;  229,  236;  246,  252;  2  Tho.  Co.  Lit.,  176;  (note  p.  3.) 
Nor  when  the  limitation  to  the  ancestor  and  to  the  heirs  are  by  dif- 
ferent  instruments,  Fearne  31 ;  Douglass'  Rep.  508.  But  a  will 
and  schedule,  and  a  will  and  codicils,  are  considered  as  one  instru- 
ment; 2  Wm.  Blackst.  Rep.,  698;  Rawle's  note  to  Williams  Real 
Prop.,  246. 

An  examination  of  the  cases,  where  it  does  not  apply,  will  show 
that  the  plain  terms  of  the  rule  are  not  complied  with.  As  Sir 
William  Blackstone,  in  delivering  his  elaborate  opinion  in  the.  Ex- 
chequer Chamber,  reversing  the  King's  Bench  in  Perrin  vs.  Blake, 
says :  All  those  cases  that  had  occurred  from  the  statute  of  wills  to 
that  time,  (over  200  years),  in  which  heirs  of  the  body  had  been 
construed  to  be  words  of  purchase,  were  reducible  to  these  four 
heads — either  where  no  estate  of  freehold  was  given  to  the  ances- 
tor, or  where  no  estate  of  inheritance  was  given  to  the  heir,  or 
where  other  explanatory  words  were  immediately  subjoined  to  the 
former,  or  lastly,  where  a  new  inheritance  was  grafted  on  the  heirs 
of  the  body — none  of  which  was  the  case  upon  which  he  was  then 
s|)eaking:  Hargr.  Law  Tracts,  507.  And,  says  Mr.  Hargrave  the 
most  lucid  expounder  of  the  rule,  when  it  is  once  settled  that  the 
donor  or  testator  has  used  words  of  inheritance  according  to  their 
legal  import;  has  employed  them  intentionally  to  compromise  the 
whole  line  of  heirs  to  the  tenant  for  life,  and  has  really  made  him 
the  terminus  or  ancestor  by  reference  to  whom  the  succession  is  to 
be  regulated ;  then  it  will  appear  that,  being  considered  according 
to  those  rules  of  policy  from  which  it  originated,  it  is  perfectly  im- 
material whether  the  testator  (or  donor)  meant  to  avoid  the  rule  or 
not;  and  that  to  apply  it,  and  to  declare  the  words  of  inheritance  to 
be  words  of  limitation,  vesting  the  inheritance  in  the  tenant  for  life, 
as  the  ancestor  and  terminus  to  the  heirs,  is  a  mere  matter  of  course. 
That,  on  the  other  hand,  if  the  words  of  inheritance  were  not  used 
in  their  full  and  proper  sense,  so  as  to  include  the  whole  inheritable 
blood,  and  make  the  tenant  for  life  the  ancestor,  or  terminus  for  the 
heirs,  but  the  testator  intended  to  use  the  word  heirs  in  a  limited, 
restrictive,  untechnical  sense,  and  to  point  at  such  individual  person 
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as  should  be  the  heir,  etc.,  of  the  tenant  for  life,  at  his  decease ;  and  to 
give  a  distinct  estate  of  freehold  to  such  single  heir,  and  to  make 
his  or  her  estate  of  freehold  the  ground-work  for  a  succession  of 
heirs;  and  constitute  him  or  her,  the  ancestor  terminus  and  stock 
for  the  succession,  to  take  its  course  from ;  in  every  one  of  these 
cases  the  premises  are  wanting  upon  which  only  the  rule  in  Shelby's 
case  interposes  its  authority,  and  that  rule  becomes  quite  extraneous 
matter.  So,  then,  in  order,  to  ascertain,  in  every  case,  whether  or 
not  the  rule  is  applicable,  the  inquiry  simply  is,  in  what  sense  did 
the  testator  or  donor  use  the  words.  If  in  the  former  sense,  the 
rule  always  applies,  notwithstanding  a  positive  declaration,  that  it 
shall  not.  If  in  the  latter  sense,  the  rule  is  as  invariably  foreign  to 
the  case ;  the  remainder  is  contingent  until  the  death  of  the  tenant 
for  life,  and  the  party  named  as  heir  takes  by  purchase :  1  Hargr. 
Law  Tracts,  575,  577. 

This  view  of  the  rule  has  been  generally  accepted  and  approved 
by  the  highest  authorities,  and,  as  Mr.  Thomas,  the  learned  editor 
of  Coke  upon  Littleton,  says :  It  is  to  be  admired  for  its  simplicity 
and  clearness:  2  Tho.  Co.  Lit.  168,  note,  (P.  end).  The  rule  is 
held  not  to  apply  to  executory  trusts,  including  executory  marriage 
settlements.  These  cases  being  absolutely  in  the  discretion  of  the 
Courts  of  Chancery,  which  may  model  the  future  conveyances  as  they 
deem  best:  2  Washb.  Real  Prop,  m-p.,  271,  and  authorities  cited. 
In  the  Chancery  case  of  BagahMo  vs.  Spencer,  1  Ves.,  1421,  Lord 
Hardwicke  held  the  rule  not  to  apply  to  any  trust  estate.  This  was 
in  direct  conflict  with  the  King's  Bench  case  of  Coulson  vs.  Coulson, 
2  Atk.,  Rep.  246,  where  the  rule  was  held  to  apply  to  all  executed 
trusts — the  distinction  between  which  and  executory  trusts.  Lord 
Hardwicke  ignored,  in  order  to  evade  Coulson  vs.  Coulson;  but  the 
distinction  has  been  clearly  mantained,  and  he  has  been  overruled 
by  Lords  Northington  and  Thurlow,  Eden  119;  1  Bro.,  206,  and 
by  subsequent  cases. 

2.  What  are  the  reasons  and  policy  of  the  Rule  ? 

The  first  reason  usually  given  is,  that  if  the  heir  took  as  purchaser 
and  not  by  descent,  the  lord  of  the  fee  would  have  been  deprived  of 
the  fruits  of  his  seignory — the  wardship  and  marriage  of  the  heir- 
A  very  weighty  reason  in  feudal  times,  but  one  which  passed  away 
with  the  burdensome  incidents  of  tenure,  and  not  insisted  upon  for 
preserving  the  rule. 

A  second  reason  is,  if  the  heir  takes  the  remainder  as  purchaser 
it  would,  of  course,  be  contingent  until  the  death  of  the  ancestor, 
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nam  nemo  d  htrren  mivnli'K;  consequently,  tlie  inheritance  would  be 
in  aboyance  during  tlie  life  of  the  iineostdr,  a  result  always  dcpre<Mite<l 
in  the  law  and  avoided  as  much  as  possible.  This  is  a  weighty  rea- 
son affecting  the  public,  and  should  lie  set-off'  only  by  a  very  consid- 
erable private  benefit  to  be  derived  from  the  abolition  of  the  rule. 

A  third  reason  resulting  from  the  last  one  is,  that  if  the  heir  takes, 
as  contingent  remainder-man  and  not  by  descent,  there  could  be  no 
regular  alienation  of  the  fee  during  the  life  of  the  ancestor. 

A  clog  would  thus  be  put  upon  the  circulation  of  property,  and  a 
)imite<l  kind  of  the  obnoxious  estate-tail  created,  which  could  not 
be  barred  except  by  some  such  bold  steji  as  was  taken  by  the  judges 
in  12  Edw.,  IV,  or  by  express  legislation. 

Mr.  Fearne's  remarks  are  very  appropriate  here.  He  says:  The 
construction  adopted  by  the  'court  of  King's  Bench  in  the  case  of 
Ptrrin  vs.  Blake,  so  £ir  from  vnlockitig  property,  (as  it  was  observed 
it  would,  in  the  argument  of  that  case),  really  ties  it  up  for  a  longer 
period,  and  imposes  a  more  s(r(V(  clog  upon  it  than  the  limitations 
commonly  used  in  marriage  settlements ;  for,  in  such  settlements, 
the  first  son  that  att;iins  the  age  of  twenty-one  years  may,  with  the 
coDiient  and  concurrencie  of  his  father,  by  suffering  a  recovery,  un- 
fetter the  estate,  and  make  a  new  settlement  upon  his  marriage  or 
other  desirable  oeesision ;  but  it  is  quite  otherwise  if  the  heir  takes 
the  remainder  as  purchaser.  The  inheritance  must  remain  sus- 
pende<I  during  the  father's  life;  and  though  he  should  have  half  a 
scoreof  children,  yet,  should  he  live  to  an  old  age,  and  sur\-ive  them, 
the  estate  can  not  vest  in  any  of  them,  (much  less  be  sold),  but  may, 
perhaps,  become  the  property  of  some  remote  remainder-man,  whose 
name,  probably,  was  inserted  in  the  will  only  to  wind  up  the  gen- 
eral round  of  limitations.  Such  a  construction,  if  once  fully  estab- 
lisheil  would  onen  nn  nlmost  unlimited  power  to  the  judge  of  dis- 
itators,  and  directing  the  circulation  of 
:,  I  take  it,  is  the  only  sense  in  which 
/  clog  upon  the  circulation  of  property : 

lied  upon  by  Mr.  Hargrave  is,  that  the 
ise,  is  part  of  an  ancient  policy  of  the 
3reation  of  estates  of  inheritance  with 
rictions  foreign  t«  their  nature,  and  to 
jtion  between  the  acquisition  of  a  title 
and  to  prevent  the  former  from  being 
nts,  and  disguised  with  the  qualities  of 
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tlie  latter,  whereby  the  estate  would  become  a  compound  of  descein 
and  purchase — an  amphibious  Hpecics  of  inhcvitancey  or  freehold  with 
unlimited  succession  to  the  heirs  without  the  other  properties  of  inheri- 
tance:    Hargr.  Law  Tracts,  489,  551. 

3.  Ought  the  rule  to  be  restored,  or  entirely  abolished? 

The  reasons  above  given  for  the  rule,  except  the  first,  are  as  ap- 
j)licable  in  this  country,  at  the  present  day,  as  they  were  in  England 
when  the  doctrine  originated.  Indeed,  the  policy  of  our  laws  favor- 
ing, as  it  does,  unfettered  inheritances,  free  alienation  of  property, 
and  the  holding  liable  of  heirs  for  their  ancestors'  debts  upon  prin- 
ciples of  equity,  ought  to  make  them  apply  with  greater  force. 

There  is  but  one  argument  for  its  abolition  really  worthy  of  con- 
sideration, and  this  has  been  confined  to  devises,  as  to  which  some 
of  the  States  have  abolished  the  rule,  leaving  it  in  force  as  to  gifis 
and  grants. 

The  Court  of  King's  Bench  in  Pcrrin  vs.  Blake,  laid  it  down  as 
a  principle.,  that  the  intention  of  the  testator  should  be  the  sole 
rule  for  construing  his  will,  and  should  control  the  legal  import  of 
the  words.  Mr.  Fearne  makes  an  answer  to  this  in  a  manner 
which  leaves  no  room  to  doubt  its  conclusiveness. 

It  muy  be  summed  up  in  this  extract:  "Whenever  the  construc- 
tion upon  the  apparent  intent  of  the  testator,  is  not  contrary  to  the 
construction  upon  cei'tain  established  legal  maxims,  respecting  the 
import  of  terms  made  use  of  by  him,  so  far  let  the  apparent  intent 
be  the  guide  in  the  construction,  but  not  one  jot  further:"  Cont'g. 
Rem.  m.pp.,  267-8-9.  But  as  the  statute  which  abolishes  the  rule 
therebv  declares  what  shall  be  the  construction,  this  answer  loses  its 
force,  and  the  question  still  recurs,  which  of  the  two  con.structions 
is  preferable. 

It  may  be  observed,  in  the  first  place,  that  the  rule  is  the  com- 
mon law,  and  a  respect  for  its  wisdom — that  perfection  of  reason 
which  Lord  Coke  says  it  is — seems  to  require  that  the  rule  should 
not  be  abrogated,  unless  it  can  be  shown  that  it  owes  its  existence 
solelv  to  the  odious  ond  burdensome  Feudal  svstem  of  the  dark 
ages,  and,  as  a  relic  of  that  system,  subserves  no  good  at  the  present 
time.  It  has  been  remarked,  by  an  eminent  Professor,  that  it  is 
dangerous  to  tamper  with  the  principles  of  the  common  law,  even 
when  the  reasons  for  them  can  not  be  seen ;  that,  although  an  exist- 
ing evil  may  be  remedied,  yet  the  operation  of  the  new  law  is 
almost  sure  to  create  a  orreater  one  when  tested  bv  a  verv  brief  ex- 
perience.     It  is,  indeed,  too  often  the  resort  of  political  legislatures 
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to  cut  the  Cirordian  knot  of  legal  difficulties,  which  they  can  not,  or 
do  not  wish  to  take  the  trouble  to  untie.  The  reasons  for  repealing 
the  common  law,  when  not  at  variance  with  our  institutions  and 
system  of  government,  should  be  both  clear  and  strong,  and  it 
should  be  certain  that  no  evils,  of  even  as  great  a  nature  as  those 
proposed  to  be  remedied,  will  be  entailed  by  the  statute.  It  may 
be  objected  that,  unless  it  appears  that  some  good  results  from  its 
preservation,  the  rule  ought  to  be  abolished,  because  there  is  too 
much  learning  on  the  subject — too  many  fine  drawn  distinctions, 
and  too  much  time  wasted  in  discussions,  which  may  be  cut  short 
by  a  five  line  statute.  But  then  it  should  be  remembered  that  the 
learning,  the  distinctions  and  the  discussion,  are  matters  of  the  past; 
that  they  but  served,  in  their  results,  so  far  as  we  are  now  concerned, 
to  accurately  and  plainly  define  the  rule,  to  thoroughly  test  it,  t<i 
show  its  merits,  to  confine  it  within  its  proper  limits,  and  to  answer 
objections. 

But  to  return  to  the  principal  objection,  that  the  rule  disappoints 
the  particular  intention  of  the  grantor  or  testator — one  answer  is, 
that  if  it  is  once  understood  that  the  rule  will  be  firmly  adhered  to  the 
attempt  to  run  counter  to  it  will  not  be  made,  and  there  will  be  no 
particular  intention  to  violate.  The  answer  specially  relied  upon, 
however,  is,  that  it  is  the  polioy  of  tfie  hiw  not  to  allow  a  grantor  to 
make  such  a  deed,  or  a  testator  such  a  will,  as  will  invest  the  first 
taker  with  a  freehold,  and  his  heirs  with  an  estiite  in  fee  by  way  of 
contingent  remainders  as  purchasers,  as  may  be  deduced  from  the 
reasons  given  above ;  and  if  such  an  estate  is  attempted  to  be  created 
the  law  will  defeat  it,  let  the  intention  be  ever  so  plainly  manifested- 
Is  it  not  the  policy  of  the  law  of  this  country,  at  this  time,  that  in- 
heritances should  be  vested,  not  in  abeyance?  That  alienation 
should  be  favored,  not  restrained?  That  the  properties  and  inci- 
dents of  estates  in  fee  should  be  preserved — the  widow  given  her 
dower  and  the  husband  his  curtesy?  That  creditors  should  not  be 
deprived  of  their  extents  for  just  debts  by  the  death  of  the  life  ten- 
ant, when  the  purchasers  of  the  estate  are  his  natural  heirs,  and  pay 
nothing  for  their  remainders? 

The  preservation  of  the  rule  answers  these  questions  in  the  affirm- 
ative; its  aboliticm,  in  the  negative.  Can  there  be  any  doubt  as  to 
how  the  third  inquiry  of  this  article  should  be  answered? 

Chancellor  Kent  says  the  abolition  of  the  rule  will  facilitate  fam- 
ily  settlements,  and  he  gives  no  other  reason  for  abolishing  it.  So 
it  will,  but  such  settlements  have  never  been  favored  in  this  coun- 
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try  since  the  rule  of  primogeniture  was  abolished.  They  are  con- 
trarj^  to  the  policy  of  our  laws,  and  are  very  rare.  If  not  mistaken, 
it  was  through  his  influence  that  New  York  set  the  example,  which 
has  been  followed  by  so  many  of  the  States,  of  abolishing  this 
famous  rule,  and  though  his  eloquent  requiem  has  doubtless  been 
read  by  many,  the  temptation  to  insert  it  here  can  not  be  resisted, 

"  The  judicial  scholar,  on  whom  his  great  master,  Coke,  has  be- 
stowed some  portion  of  the  'gladsome  light  of  jurisprudence,' 
M-ill  scarcely  be  able  to  withhold  an  involuntary  sigh,  as  he  casts  a 
retrospective  glance  over  the  piles  of  learning,  devoted  to  destruc- 
tion by  an  edict  as  sweeping  and  unrelenting  as  the  torch  of  Omar* 
He  must  bid  adieu  for  ever  to  the  renowned  discussions  in  Shellev's 
ca.se,  which  were  so  vehement  and  so  protracted  as  to  rouse  the  sceptre 
of  the  haughty  Elizabeth.  He  may  equally  take  leave  of  the  multi- 
plied specimens  of  profound  logic,  skilful  criticism  and  refined  dis- 
tinctions, which  pervade  the  varied  cases  in  law  and  equity,  from 
those  of  Shelley  and  Archer,  down  to  the  direct  collision  between 
the  courts  of  law  and  equity,  in  the  time  of  Lord  Hardwicke.  He 
will  have  no  more  concern  with  the  powerful  and  animated  discus- 
sions in  Perrin  vs.  Blake,  which  awakened  all  that  was  noble  and 
illustrious  in  talent  and  endowment,  through  every  precinct  of  West- 
minster Hall.  He  will  have  occasion  no  longer,  in  pursuit  of  the 
learning  of  that  case,  to  tread  the  clear  and  bright  paths  illuminated 
by  Sir  William  Blackstone's  illustrations,  or  to  study  and  admire 
the  spirited  and  ingenious  dissertation  of  Hargrave,  the  comprehen- 
sive and  profound  disquisition  of  Fearne,  the  acute  and  analytical 
essay  of  Preston,  the  neat  and  orderly  abridgement  of  Cruise,  and 
the  severe  and  piercing  criticisms  of  Reeve.  What  I  have,  there- 
fore, written  on  this  subject  may  be  considered,  so  fiir  as  my  native 
State  is  concerned,  as  an  humble  monument  to  the  memory  of  de- 
parted learning:"     4  Com.,  233.     Note  (a). 

By  way  of  contrast,  and  in  conclusion,  the  following  ex- 
tract— from  the  opinion  of  the  late  Chief  Justice  Gibson,  of  Penn- 
sylvania, in  Ilillvmn  \s>  Bonslaughj  1  Harris,  351 — is  made. 

"  The  rule  ill  deserves  the  epithets  bestowed  on  it  in  the  argu- 
ment. Though  of  feudal  origin,  it  is  not  a  relic  of  barbarism,  or  a 
part  of  the  rubbish  of  the  dark  ages.  It  is  part  of  a  system ;  an 
artificial  one,  it  is  true,  but  still  a  system,  and  a  complete  one.  The 
use  of  it,  while  fiefs  were  predominant,  was  to  secure  the  fruits  of 

the  tenure,  by  preventing  the  ancestor  from  passing  the  estate  to  the 
heir,  as  a  purchaser,  through  a  chasm  in  the  descent,  disemcuni- 
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l>ered  of  the  burdens  incident  to  it  as  an  inheritance ;  but  Mr.  Har- 
grave,  Mr.  Justice  Blackstone,  Mr.  Fearne,  Chief  Baron  Gilbert, 
Lord  Qiancellor  Parker,  and  Lord  Mansfield,  ascribe  to  it  concom- 
itant objects  of  more  or  less  value  at  this  day ;  among  them,  the 
unfettering  of  estates,  by  vesting  the  inheritance  in  the  ancestor, 
and  making  it  alienable  a  generation  sooner  than  it  would  other- 
wijse  be.  However  that  may  be,  it  hajypily  falls  in  with  the  cmrreiit 
of  our  policy.  By  turning  a  limitation  for  life,  with  remainder  to 
heirs  of  the  body  into  an  estate  tail,  it  is  the  handmaid  not  only  of 
Taliat  urn's  case,  but  of  our  statute  far  barring  entails  by  a  deed  ac- 
knowledged in  court ;  and  where  the  limitation  is  to  the  heirs  gen- 
oral,  it  cuts  off  what  would  otherwise  be  a  contingent  remainder, 
destructible  only  by  a  common  recovery.  In  a  masterly  dis- 
qnisition  on  the  principles  of  expounding  dispositions  of  real 
e^^tate,  Mr.  Hayes,  who  had  sounded  the  profoundest  depths  of 
the  subject,  L*  by  no  means  clear  that  the  rule  ought  to  be  abol- 
ished, even  by  the  legislature ;  and  Mr.  Hargrave  shows,  in  one  of 
\\\s  tracts,  that  to  engraft  purchase  on  descent,  would  produce  an 
amphibious  species  of  inheritance,  and  confound  a  settled  distinc- 
tion in  the  law  of  estates.  A  donor  is  no  more  competent  to  make 
tenancy  for  life  a  source  of  inheritable  succession,  than  he  is  compe- 
tent to  create  a  perpetuity  or  a  new  canon  of  descent.  The  rule  is 
too  intimately  connected  with  the  doctrine  of  estates  to  be  separated 
from  it  without  breaking  the  ligaments  of  property." 

Epmund  S.  Mallory. 

Jacbon,  Tenn. 


MODERN  THEORIES  OF  GOVERNMENT.' 


Number  One. 


"  Je  le  dirai   toujoun^  c^esl   la   moderition  qui  gouverne  Ici  homines  ef  non   pas  lei 
exees"    Montesquieu,  Esprit  des  Lois.     L.  zzii.  e.  22. 

"-4  revdiUion  is  almiys  the  fault  of  the  GoveimmeTity  never  0of  the  people."     Goethe. 


Modern  Geologists  are  agreed  that  nothing  is  so  unstable  as  the 
surface  of  our  (so-called)  "firm-fixed  earth."  The  solid  crust  on 
which  we  tread  with  so  much  confidence,  and  which  we  have  been 
taught  to  believe  coeval  at  least  with  our  race,  is  in  a  continuous 
state  of  oscillation ;  now  rising  by  a  slow  and  gradual  elevation, 
now  sinking  by  a  similarly  progressive  depression ;  now  lifted  by 
subterranean  throes  that  shake  to  atoms  the  "insubstantial  pa- 
geants" of  human  greatness,  and,  anon,  settling  in  its  unstable  bed 
until  the  waters  of  the  ocean  roll  over  the  habitations  of  man. 
Even  when  gradual,  these  changes,  in  the  course  of  countless  tiges, 
modify  the  seasons,  the  flora,  the  animated  life  of  the  surface 
affected.  At  one  period,  the  polar  ice  and  the  grizzly  bear  de- 
scend from  the  Arctic  Circle  to  the  confines  of  the  Torrid  Zone, 
and  enormous  glaciers  plough  their  way  and  sow  their  moraines 
where  subsequently  wave  the  olive  and  the  vine.  The  Saurian 
and  Megatherian  give  place  to  the  fossil  Mastodon  and  Elephant, 
and,. they,  in  turn,  yield  to  the  existing  fauna.      The  Tiber  is  no 

^  This  article,  and  succeeding  articles  under  the  same  title,  will  be  compiled  from 
notes  made  in  Europe  in  the  year  1863,  during  a  course  of  political  readings  n-sorted 
to,  to  relieve  the  tedium  of  exile.  They  may  be  jconsidered  as  a  review  of  the  wri- 
tings and  theories  of  some  of  the  leading  writers  on  government — such  as  DeLolme, 
Sismondi,  and  De  Tocqueville.  The  theme  is,  perhaps,  not  so  foreign  to  the  student 
of  law  as  to  be  deemed  inappropriate  to  the  objects  of  this  Review.  In  this  coun- 
try', more  than  any  other,  owing  to  the  constitutional  basis  of  our  general  and  ftate 
governments,  the  law  is  blended  more  or  less  with  politics,  and  it  behooves  the  law- 
yer to  make  himself  familiar  with  the  principles  that  underlie  all  governments,  ll 
these  memoranda  shall  be  found  of  any  service  to  the  younger  members  of  the  pro- 
fession, the  space  they  occupy  will  not  be  entirely  lost,  and  the  writer  will  be  amply 
rewarded. 
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longer  firozen  over  asi  n  the  days  of  the  early  Romans,  and  the 
inhospitable  dime  of  the  Ultima  Thule  is  now  temj)ered  by  the 
warm  breath  of  the  Gulf  Stream.  The  incessant  changes  of  the 
outer  world  are  not  confined  to  inanimate  nature  or  the  lower  forms 
of  animal  life.  The  Finn  and  the  Esquimaux  retire  before  the 
Celt  and  Algonquin,  and  they  subsequently  yield  to  the  Teuton  and 
the  Anglo-Saxon.  Distinct  races  of  men,  like  the  lower  orders  of 
mammalia,  have  their  rise,  progress,  and  decline.  The  builder  of 
the  Pyramids  becomes  the  naked  Copt ;  the  worshipper  at  the  Tem- 
ple of  Solomon  sells  old  clothes  in  all  the  marts  of  commerce ;  the 
"  noble  old  Roman  "  begs  paolis  in  the  very  streets  of  the  "  eternal 
<ity;"  and  the  flexible  Greek,  if  he  retains  the  fickleness  of  Alci- 
l)iades,  has  lost  the  song  of  Homer,  the  pencil  of  Apelles,  the  chisel 
of  Praxitelles,  and  the  tongue  of  Pericles.  High  civilization,  when 
attaine<l,  seems  to  be  confined  to  a  limited  race,  and  a  narrow  circle 
of  territory.  Can  we  anticipate  its  incessant  progress,  or  even  its 
|>ermanent  continuance?  Have  we  any  assurance  that  the  next 
wave  of  life  mav  not  overwhelm  western  civilization  in  a  Cossack 
•H^an?  A  few  degrees  increase  of  temperature  and  the  energy  of 
the  now  dominant  races  might  degenerate  into  the  listless  apathy  of 
the  Moor  or  the  Hindoo.  A  few  degrees  less  of  heat,  and  the  large 
Krain  of  the  Caucasian  might  dwindle  into  the  contracted  cranium 
of  the  Lapp.  The  profoundest  modern  seekers  into  the  mystery  of 
existence  seem  to  have  come  to  the  conclusion  that  all  life  is  inti- 
mately connected,  and  sprung  from  the  same  germ.  Is  it  possible, 
us  one  learned  ethnographer^  suggests,  that  the  progress  of  animate 
nature  is  not  always  forward,  but  sometimes  backwards,  and,  that 
as  we  have  ascended  from  the  monad,  we  may,  by  a  natural  retro- 
trrps-sion,  return  to  the  same  starting  point?  The  Sclave,  says  this 
writer,  nature's  last  form  of  humanity,  is  a  woful  descent  from  the 
«>hl  Hellenic  type ! 

In  the  present  state  of  our  knowledge  of  the  past,  outside  of  all 
theoretical  reasoning  and  all  hopes  founded  on  revelation,  the  fears 
arouse  1  by  these  interrogatories  seem  to  be  purely  gratuitous.  The 
•^>liJearih  has  oscillatecl,  bub  each  new  development  of  life  has  cer- 
tainly been  from  a  lower  to  a  higher  type.  So,  too,  notwithstand- 
ing the  degeneracy  of  particular  races,  the  progress  of  humanity 
has  been  upwards  and  onward.  The  oscillations  of  the  human 
world  may  be  as  startling  and  fearful  as  those  of  our  mother  earth ; 
they  may  shake  to  fragments  all  our  most  cherished  institutions. 
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and  overwhelm  the  civilization  of  ages  in  one  wild  wave  of  revolu- 
tion ;  but,  if  our  experience  from  the  past  afibrds  any  criterion  from 
which  to  draw  deductions  for  the  future,  the  new  creation  from  the 
ashes  of  the  old  will  rise  with  a  purer  life,  and  a  fresher  vigor. 

It  is  not  alone  as  individuals,  but  in  their  Qollective  capacity  as 
nations,  that  human  progress  has  been  marked.     Nature,   in   fact, 
acts  upon  the  mass  even  when  she  seems  to  confine  her  gifts  to  in- 
dividuals.    The  morals  and  manners  of  a  people  are  far  more  im- 
portant than  their  laws  and  forms  of  government.     The  latter  may 
be  the  work  of  a  day  and  a  particular  ruler;  the  former  are  always 
the  growth  of  time  and  place,  and  are  the  collective  representatives 
of  the  civilization  of  the  mass.     The  real  prosperity  and  happiness 
of  a  nation  are  dependent  less  on  the  one  than  on  the  other.     Men 
have  been  slow  to  find  out  this  fact,  and  have,  therefore,  laid  much 
more  stress  on  outward  forms  than  they  deserved.     The  violent  dis- 
putes between  philosophers  as  to  the  best  form  of  government  have 
turned  out  to  be  quarrels  about  words  not  facts.     It  is  not  the  form 
of  a  government,  but  its  aim  and  object  as  directed  by  the  manners 
and  morals  of  the  whole  nation,  which  constitute  its  essential  ele- 
ments.    England  has  had  substantially  the  same  form  of  govern- 
ment for  nearly  a  thousand  years,  and  yet  she  has  gone  through 
every  phase  from  a  pure  despotism,  where  the  voice  of  the  Sov- 
ereign was  all  powerful,  to  that  of  a  republic  where  the  voice  of  the 
people   is  the  controlling    element.      It  may  safely  be  said   that, 
although  the  forms  may  be  the  same,  the  object  and  aim  of  the  gov- 
ernment of  all  civilized  nations  are  very  different  now  from  what 
thev  were  in  former  times.     In  the  old  world,  nay,  we  mav  sav  in 
the  whole   world,  until  a  very  recent  date,  the    principal  aim  of 
every  government  was  so  to  wield  its  strength  as  to  enable  it  the 
better  to  aggress  on  its  neighbors.    War  was  the  normal  condition  of 
the  human  race,  and  conquest  the  main  object  of  every  people. 
Subsidiary  to  this  primary  aim,  the  pandering  to  the  worst  passions 
of  the  populace  by  largesses  and  public  amusements,  the  luxury  of 
an  aristocracy,  or  the  glory  of  a  monarch  were  the  ends  had  in 
view,  according  as  the  popular,  aristocratic,  or  monarchical  element 
prevailed.     Now,  the  happiness   and    progressive    improvement  of 
the  whole  people  are  the  a(^knowlcdged  aim  of  all  political  institu- 
tions.    Even  in  the  most  despotic  countries,  the  prosperity  of  the 
.public  is  kept  in  view,  the  success  of  the  government  depending 
upon  the  extent  to  which  this  end  can  be  attained.     The  Czar  o{ 
all  the  Russians  is  subject  to  this  modern  rule  of  policy,  if  not  to 
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so  great  an  extent,  yet  as  certainly  as  the  Congress  of  the  United 
States.  The  Emperor  of  France  and  the  aristocracy  of  England 
govern  by  this  rule.  The  throne  of  the  one  and  the  power  of  the 
other  depend  upon  their  substantial  conformity  with  its  require- 
ments. Whatever  may  be  the  form  of  government,  therefore,  or 
the  means  resorted  to  by  the  ruling  power  of  different  nations  to 
effect  the  object — the  aim  is  the  same.  "  All  the  political  theories," 
says  Sismondi  {^Etudes  Sur  lea  Constitutions  des  Pciiple^  Libres),  "which 
are  avowed  now-a-days,  all  those  which  any  one  dares  to  promul- 
gate, are  founded  upon  the  beneficent  and  generous  feelings  of 
humanity.  Tlie  partisan  of  this  or  that  political  theory  looks  only 
to  the  general  benefit,  and  urges  his  views  upon  the  ground  that 
they  ensure  greater  advantages  to  the  largest  number  of  human 
beings."  Upon  this  ground,  as  the  same  author  well  suggests,  all 
the  different  systems  of  government  may  be  sustained  in  good  faith, 
and  by  honest  and  disinterested  partisans.  Instead  of  abusing  each 
other,  the  advocates  of  these  systems  should  rather  remember  that 
they  are  students  of  the  same  great  theme,  animated  by  the  same 
lofty  desire,  and  seeking  the  same  profound  truth.  They  may,  per- 
haps, mutually  enlighten  each  other  by  their  opposing  schemes, 
their  .sagacious  suggestions,  and  their  independent  deductions. 

A  person  raised  up  under  one  set  of  political  institutions,  with 
his  attention  directed  only  to  their  particular  operation,  when  he 
sees  how  admirably  they  work,  is  apt  to  think  that  the  same  insti- 
tutions would  do  equally  as  well  everywhere  else.  And,  if  he  is 
fortunate  enough  to  live  under  a  free  government,  he  may  feel  sur- 
prised that  other  nations  do  not  at  once  avail  themselves  of  the 
advantages,  as  they  seem  to  htm,  of  free  institutions.  The  English- 
man is  at  a  loss  to  underst  and  how  the  French  can  submit  to  a 
government  which  interferes  so  largely  with  the  freedom  of  individ- 
ualaction.  The  American,  again,  while  he  acknowledges  the  pro- 
tection afforded  to  life,  liberty  and  property  by  English  institutions, 
can  with  difficulty  conceive  how  the  English  people  can  tolerate 
the  forms  of  Joyalty  and  the  sway  of  a  "  bloated  aristocracy."  One 
great  advantage  of  travelling  is  the  enlargement  and  correction  of 
our  ideas  on  such  subjects.  We  soon  find  that  human  nature,  al- 
though substantially  the  same  all  over  the  world,  is  largely  modified 
by  race,  climate,  location  and  circumstances ;  that  you  can  not  make 
a  particular  people  conform  to  institutions,  but  must  adapt  institu- 
tions to  the  morals,  manners,  and  prejudices  of  the  people.  The 
revolution  of  1640  in  England  did  not  effect  in  the  least  the  aristo- 
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eratic  element  of  the  nation.  Nor  did  the  French  revolution  of 
1789  alter  the  character  of  the  people  one  jot  in  reference  to  the 
power  of  self  government.  Any  form  of  government  forced  sud- 
denly upon  England  would  tend  to  an  aristocracy.  Any  change  of 
form  in  France  leads  inevitably  to  despotism.  You  can  not  eradi- 
cate in  a  day  instincts  which  are  the  groA\i:h  of  a  thousand  years. 
Changes  may  be  wrought — are  wrought  in  any  nation — but  grad- 
ually. The  enlightened  traveller  soon  learns  to  appreciate  these 
facts,  and  then  it  becomes  a  most  interesting  study  to  see  the  merits 
and  defects  of  each  particular  system  in  its  actual  workings.  He 
will  find,  if  I  mistake  not,  that  nature  in  its  operation  upon  masses, 
as  upon  individuals,  is  compensatory.  If  there  are  defects  in  every 
system,  there  are  also  compensating  advantages.  Such  a  traveller 
was  Mr.  Jefferson,  and  he  never  exhibited  profounder  sagacity  and 
more  thorough  good  sense  than  when  he  advised  the  leaders  in  the 
first  French  revolution  to  retain  hereditary  monarchy  as  a  part  of 
the  proi>osed  new  government.  No  man  had  a  higher  sense  of  what 
the  philosophers  of  the  eighteenth  century  called  the  "rights  of 
man,"  than  the  great  American  Democrat,  and  no  one  was  more 
anxious  to  see  the  principles  deduced  from  those  rights  carried  into 
practical  oi)eration  wherever  it  could  be  done  with  safety.  But  he 
was  too  sagacious  an  observer  not  to  see  that  the  French  by  nature, 
or  by  immemorial  usage,  are  reverencers  of  authority,  and  need  a 
permanent  head  to  ensure  public  quiet.  His  advice,  therefore,  to 
Lalavette  and  his  friends  was  to  be  content  with  the  extension  of 
the  elective  franchise,  representative  legislation,  free  press  and  the 
habeas  corpus.  Other  things,  he  said  very  truly,  would  come  when 
the  people  were  ri^xj  for  them — and  to  grasp  at  more  would  endan- 
ger the  whole.  Every  person  who  undertakes  to  criticise  foreign 
governments,  should  have  a  modicum,  at  least,  of  Mr.  JeffersonV 
impartiality,  even  if  deficient  in  his  sagacity. 

The  civil  war  in  America  has  had  a  tendency  to  direct  the  atten- 
tion of  thinking  men  to  a  more  careful  study  of  the  form  of  gov- 
ernment under  which  it  has  occurred.  Heretofore,  its  friends  have 
seen  few  or  no  defects  in  the  complicated  machinery,  and  have  been 
eulogists  rather  than  enlightened  critics,  while  its  opponents  have 
concurred  in  treating  it  as  a  mere  experiment,  wonderfully  favored 
by  a  concurrence  of  circumstances.  Both  friends  and  foes  have 
been  inclined  to  trace  the  existing  conflict  to  the  peculiar  institu- 
tions of  the  country.  But  while  concurring  in  this  common  view, 
they  differ  radically  as  to  the  defective  element  of  the  macliinery. 
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Far  tlie  larger  number  have  fixed  upon  universal  suffrage  as  the 

worst  element.     Others,  however,  have  attributed  it  rather  to  the 

frequency  of  elections  than  to  the  mode  of  election.     The  supjx)sed 

'irrepressible    conflict"  between    free    and    slave    labor,  has    had 

numerous  advocates,  and  the  quadrennial  convulsions  of  our  Presi- 

tlential  elections  have  been  found  to  be  tlie  cflicient  cause  bv  not  a 

few.  Profounder  thinkers  have  long  since  predicted  the  result — not 

a«  dependent  on  any  single  cause — but  as  the  inevitable  climax  of  a 

multiplicity  of  causes,  such  as  climate,  extent  of  territory,  difference 

in  domestic  institutions,  antagonism  of  local  interests.     Differing  as 

I  do  from  most  of  niv  own  fellow-countrvmcn  in  thinkintr  that  our 

form  of  government  has  had  nothing  to  do  with  the  conflict — that 

it  was  inevitable  under  any  form  of  government — my  attention,  in 

the  absence  of  any  serious  employment,  has  been  naturally  directed 

to  the  consideration  of  the  subject  in  its  broader  aspects.      The 

study  of  the  constitutional  forms  of  government,  and  of  their  prac- 

ti(*al  workings  seemed  a  necessary  preliminary  to  the  formation  of  a 

reliable  opinion,  and  the  tedium  of  exile  has  been  pleasantly,  if  not 

profitably,  lessened  by  readings  in  that  view.    My  acquaintiince  with 

Montesquieu,  DeTocqucville,  Del^olme  and  Jefferson  was  renewed. 

The  worldlv  wisdom   of  Machiavclli  was   consulted.      Sismondi, 

Mills,  Brougham,  Fischel  and  Francheville  were  read.    In  addition, 

the  great  events  which  have  been  transpiring  during  the  last  two 

years,  were  daily  gleaned  from  the  public  journals,  and  the  various 

mmments  of  all  factions  considered  and  weighed.      In  the  brief 

|)eriod  mentioned,  Poland  has  been  almost,  and  Circassia  entirely, 

exterminated,  Denmark   has  been  conquered  and    partitioned,  an 

Empire  has  been  commenced  on  the  North  American  continent,  a 

Holy  Alliance  of  Sovereigns  once  more  formed  for  the  repression 

of  struggling  nationalities  and  free  institutions,  and  Engiimd  has 

abdicated  her  place  among  the  nations  of  Euroj)c  to  devote  herself 

to  the  accumulation  of  the  almighty  dollar.     The  times  have  becm 

full  of  incident,  and  afforded  a  rich  feast  for  the  curious  thinker. 

My  notes  and  memoranda  would  be  incomplete  without  containing 

the  result  of  my  readings  and   observations.      For  this  purposi% 

I  have  thrown  together  my  notes  on  the  three  forms  of  government 

which  stand  as  types   of    modern    civilization — those  of  France, 

England  and  America.     They  constitute,  in  fact,  the  salient  points 

into  which  political  institutions  are  grouped  under  the  influence  of 

modern  civilization. 

The  difficulty  of  distinctly  defining  different  forms  of  govern- 
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ment  will  be  more  apparent  when  we  see  how  very  diversely  great 
writers  have  written  even  of  primary  divisions.     "  All  States,  all 
Sovereignties,"  writes  Machiavelli,  in  the  Prince,  "  which  have,  or 
which  have  had  authority  over  men,  have  been  and  are  either  Re- 
publics or  Principalities."     That  is,  as  his  treatise  shows,  either 
states  where  the  people  or  a  class  of  the  people  have  ruled,  or  states 
ruled  by  hereditary  princes,  and  he  distinguishes  between  those  of 
the  latter  which  have  been  ruled  for  a  long  time  by  the  same  family, 
and  those  recently  acquired  by  a  Prince.     "  There  are  three  kinds 
of  government,"  says  Montesquieu,  (Esprit  dea  Lois,  Liv.  ii,  c.  /),  "  the 
Republican,  the  Monarchical  and  the  Despotic.      In  order  to  dis- 
cover the  nature  of  each,  the  idea  of  the  least  educated  of  men  will 
suffice.     I  suppose  three  definitions,  or  rather  three' facts;  the  first, 
that  the  Republican  government  is  that  in  which  the  people  in 
mass,  or  only  a  part  of  the  people,  has  the  sovereign  power;  the 
monarchical,  that  where  a  single  person  governs,  but  by  fixed  and 
established  laws ;  whereas,  in  the  despotical  a  single  person,  without 
laws  or  restraint,  conducts  everything  according  to  his  will  and  his 
caprices."     Lord  Brougham's  summary  is  most  sensible:     "Gov- 
ernment," he  vsays,  "  may  be  vested  in  a  single  person,  or  in  a  par- 
ticular class  different  from  the  bulk  of  the  community,  or  in  the 
community  at  large.     In  the  first  case,  it  is  a  monarchy,  and  may 
be  a  despotism,  or  limited.     In  the  second  an  aristocracy,  which 
may  be  an  oligarchy.     In  the  third  a  Democracy,  or  Republic.     In 
point  of  fact,  a  pure  government  of  either  form  is  exceptional — 
most  governments  being  more  or  less  a  mixture  of  the  essential 
elements  of  each."     Each  form  has  existed  in  reality,  but  as  civili- 
zation advanced  and  population  increased,  other  elements  were  in- 
troduced, until  modern  governments  do  substantially  embody  them 
all,  btflPin  different  degrees.     A  judicious  combination  of  these  ele- 
ments has  been  the  dream  of  philosophers  both  of  the  ancient  and 
themodern  world.      '^ Stalus  esse  optime  constitiUam  rempublicam" 
exclaims  Cicero,  (Frag),  "  quae  ex  tribus  generibus  iUis,  regaliy  op^ 
timOy  populari,  raodice  conjusa.     Aristotle  and  Plato,  Montesquieu 
and  Harrington  have  all  thrown  out  a  similar  suggestion.     Tacitus 
treats  the  idea  as  Utopian :      "  Cunctas  nationes  et  urbes  popiUu^y 
aut  priores,  atU  singidi  regunt.     Deleda  ex  his,  et  consiitnta  reipub- 
licce  fonna  laudari  facilius,  quam   evenire,  vel  si  evaiU  haud  diu- 
twma  esse  potesf      (Ann.  iv.)     Facts,  however,  are  more  potent 
than  words,  and  nothing  seems  impossible  to  nature.     New  combi- 
nations have  been  formed  for  which  no  distinctive  names  have  yet 
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been  invented — for,  as  DeTocqueville  suggests,  men    invent  facts 
more  easily  than  words. 

While  theory  has  thus  yielded  to  the  inexorable  logic  of  facts, 
there  will  be  found  an  apparently  singular  divergence  of  views 
among  doctors  as  to  the  mode  and  measure  of  the  combination.     It 
is  a  favorite  theory  of  many  political  thinkers  that  the  mixture  of 
the  various  elements  must  be  such  as  to  produce  antagonism  as 
nearly  equal  as  possible.   In  this  way,  they  think,  a  political  equilib- 
rium, most  essential  to  the  health  of  the  body  politic,  is  estab- 
lished.    DeLolme^s  treatise  on  the  English  Constitution  is  based  on 
this  theory,  and  the  motto  of  his  book  is,  "  Librata  suis  ponderibus" 
Sismondi  does^not  yield  assent  to  this  doctrine  of  antagonism,  and 
insists  upon  a  combination  of  the  elements  such  as  will  produce, 
not  mutual  resistance,  but  mutual  assistance,  and  joint  action  to  a 
common   object.      M.  DeTocqueville^s  views  are   thus  expressed 
(Dem.  in  America,  vol.  2,  p.  144) :     "  In  order  to  preserve  liberty 
it  is  not  my  opinion  that  many  principles  should  be  so  mingled  in 
the  same  government  as  really  to  oppose  one  another.    The  govern- 
ment which  is  called  mixed  has  always  seemed  to  me  a  chimera. 
There  is  not,  in  truth,  a  mixed  goverment  in  the  sense  given  to  the 
phrase,  because  in  every  society  we  can  discover  a  principle  of  ac- 
tion which  controls  all  the  others.     The  England  of  the  last  cen- 
tury, which  has  always  been  cited  as  an  example  of  this  sort  of  gov- 
ernment, was  a  State  essentially  aristocratic,  although  great  elements 
of  democracy  were  embraced  in  its  bosom ;  for  the  laws  and  the 
manners  were  so  established,  that  the  aristocracy  would  always  in 
the  end  predominate,  and  direct  public    affairs    according  to  its 
wishes.     The  error  comes  from  this,  that,  seeing  the  interests  of  the 
nobles  always  in  conflict  with  those  of  the  people,  the  struggle  was 
alone  kept  in  view,  instead  of  the  attention  being  fixed  upon  the 
result  of  the  strife,  which  was  the  important  point.    When  a  nation 
comes  really  to  have  a  mixed  government,  that  is  to  say,  equally 
apportioned  between  contrary  principles,  it  enters  into  revolution 
or  becomes  dissolved.     I  think,  therefore,  that  a  social  power  supe- 
rior to  all  others  must  be  placed  somewhere ;  but  I  believe  liberty 
to  be  in  peril  when  this  power  finds  before  it  no  obstacle  which  re- 
strains its  march,  and  gives  it  time  to  moderate  itself.    Omnipotence 
in  human  hands  seems  to  me  a  thing  bad  and  dangerous.^' 

After  all,  the  difference  between  DeLolme,  Sismondi   and  De- 
Tocqueville upon  this  point,  is  more  in  words  than  in  reality. 
DeTocqueville  himself  says,  men  invent  or  make  fiicts  easier 
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words  to  represent  or  define  those  facts.    Governments  have  existed 
in  which  the  various  elements  were  so  proportioned  as  to  ensure  the 
stability  of  the  state  and  the  prosperity  of  the  nation.     Perhaps  we 
might  not  be  able  to  say  of  any  one  of  those  cases,  that  the  various 
elements  were  in  exact  or  mathematical  equilibrium — nor  did  De- 
Lolme,  we  may  well  suppose,  have  in  view  any  such  hypothetical 
assumption.     All  he  meant,  doubtless,  was    that   the    equilibrium 
should  be  such  as  to  prevent  any  one  element  from  entirely  annul- 
ling all  the  others.     So,  also,  the  successful  working  of  such  a  com- 
bination is  not  at  all  incompatible  with  the  ascendency  of  one  of 
those  elements,  as  required  by  DeTocqueville.     And,  if  they  do 
work  together,  notwithstanding  their  relative  superiority  or  inferi- 
ority, they  certainly  may,  in  Sismondi's  language,  be  said  to  act 
harmoniously  for  a  common  object.     There  is  a  theory  of  a  German 
school  of  theology  (the  Tubingen  School),  in  relation  to  the  history 
and  development  of  the  Christian  church,  which  strikingly  illus- 
trates the  subjject  under  discussion.     It  is  called  the  theory  of  con- 
tradiction, and  aims,  by  tracing  the  antagonistic  elements  at  work 
in  the  bosom  of  the  Christian  societies  at  any  one  era,  to  discover 
the  mean  or  resultant  of  those  forces  as  the  starting  point  for  the 
study  of  the  next  era.     These  elements  may  exist  simultaneously, 
and  move  on  together,  sometimes  one  attaining  the  ascendency,  and 
sometimes  another,  but  never  fusing  into  each  other  so  as  to  leave 
one  entirely  in  the  ascendant.     According  to  this  theory,  the  doe- 
trine  of  St.  Paul  as  to  the  freedom  of  the  new  law  from  the  ritual 
of  the  old  and  the  sanctification  of  the  believer  by  faith,  is  met  by 
the  adherence  of  St.  Peter  and  the  other  disciples  to  the  ceremonials 
of  the  Jewish  law-,  until  the  mean  result  is  worked  into  a  church 
hierarchy  symbolizing  the  forms  of  the  Levitical  Priesthood,  and 
the  dogmas  of  the  Catholic  faith.    In  the  same  way,  the  antagonism 
between  the  spiritualism  of  Christianity  and  the  sensuousness  of  Pa- 
ganism results  finally  in  the  worship  of  images,  and  the  canoniza- 
tion of  saints.     It  is  not  often,  in  other  words,  that  the  victory  in 
the  case  of  conflicting  powers  is  so  complete  as  entirely  to  destroy 
the  vanquished.    The  latter  is  apt  to  retain  a  portion  of  its  vitality, 
and  may  in  its  turn  become  the  victor.     ^^That  which  is  called 
union  in  a  political  body,"  says  Montesquieu,  (Grandeur  des  Ro- 
mains,  ix),  ^*  is  often  a  very  equivocal  thing.     The  true  union  is  a 
union  of  harmony,  which  causes  all  the  parts,  however  antagonistic 
they  may  appear,  to  tend  to  the  general  benefit  of  the  society,  as 
dissonances  in  music  concur  in  a  general  accord.     There  mav  be  a 
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union  in  state  where  one  would  only  expect  to  see  trouble — that  is 
to  say  a  harmony  whence  haj)piness  results,  which  alone  is  the  true 
peace.  It  is  like  the  parts  of  the  universe  eternally  bound  together 
by  the  action  of  some  and  the  reaction  of  others."  In  fine,  the 
harmonious  working  of  political  elements  can  not  be  predicated  by 
.  theory.  The  combinations  in  reality  are  of  infinite  variety  and  in- 
calculable comj)lication — and  incessantly  changing.  Stability  de- 
pends uj)on  more  than  the  mere  relative  preponderance  of  elements. 
All  the  various  forms  of  government  are  substantially  resolved 
into  three — the  monarchical,  aristocratic,  and  democratic.  The  first 
may  be  defined  to  be  the  concentration  of  power  into  the  hands  of 
one  raan — whether  for  a  term  of  years  or  for  life,  and  whether  by 
election  or  hereditary  right.  The  second  is  the  entrusting  of  power 
to  a  limited  number  as  a  permanent  class,  and  this  whether  by  elec- 
tion or  right  of  birth.  The  third  is  the  exercise  of  power  by  the 
people  either  directly,  or  through  their  representatives.  In  modern 
times  these  elements  are  all  found  U)  exist  more  or  less,  in  the  gov- 
ernment of  civilized  nations — but  in  various  degrees  of  combina- 

• 

tion.  Singularly  enough  the  ostensible  form  does  not  always  repre- 
sent the  real  form  of  government ;  or  rather,  to  speak  more  accu- 
rately, the  outward  form  often  fails  to  indicate  the  really  substantial 
element  which  prevails  in  the  actual  workings  of  the  institutions 
of  a  country.  The  most  absolute  monarchy  is  frequently  only  an 
oligarchy — ^and  this  result  is  most  common  in  that  form  of  mon- 
archy which  may  be  deemed  typical — the  hereditary.  For  in  an  he- 
reditary monarchy,  there  will  always  be  periods  when  the  incumbent 
of  the  throne  is  an  infant,  a  feme  covert,  an  idiot,  or  a  roi  faineant 
and,  in  such  cases,  the  government  is  actually  administered  by  a 
power  other  than  that  of  the  monarch.  It  has,  consequently,  been  said 
of  hereditary  monarchies,  Avith  a  jwint  derived  from  tlie  truth  em- 
bodied in  the  words,  that  the  King  reigns,  but  does  not  govern. 
Even  when  the  incumbent  is  not  under  disability,  the  royal  power 
is  transferred,  according  to  the  degree  of  respect  for  public  opinion 
entertained  at  the  palace,  either  to  ministers  of  a])proved  character, 
or  to  favorites,  or  to  mistresses,  or  to  eunuchs.  From  the  liberal 
monarchy  of  Belgium  to  the  (so-called)  despotism  of  Constanti- 
nople, the  monarchical  element  is  existing  in  form,  while  often 
wanting  in  fiict.  All  the  advantages  of  unity  of  will,  which  con- 
stitutes the  essence  of  monarchy,  disappear  as  soon  as  the  monarch 
resagns  his  power,  whether  he  assist  at  the  council  or  not,  and 
wbetker  he  signs  the  orders  of  ministers  or  not.     In  the  monarchy 
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of  England  which  is,  par  excellence,  esteemed  the  model  of  a  consti- 
tutional government,  this  result  has  become  the  rule,  and  is  held  up 
as  a  maxijgijof  liherty.  The  monarchical  element  of  the  British 
'government  is  literally  only  a  form — the  government  being  in 
fact  an  aristocracy  with  an  infusion  of  the  democratic  element. 
The  monarchy  is  firmly  established,  is  hereditary  and  permanent, 
but  the  occupant  of  the  throne  is  a  cypher.  The  Prime  Minister, 
who  holds  his  place  not  at  the  will  of  the  Sovereign  in  reality, 
whatever  may  be  the  theory,  but  at  the  w^U  of  Parliament,  is  the 
real  "  power  behind  the  throne  greater  than  the  throne  itself."  The 
titular  Sovereign  is  a  simulacrum,  like  the  spiritual  ruler  of  Japan. 
The  government  is,  therefore,  an  elective  monarchy,  as  much  so  as 
the  consular  government  at  Rome,  or  the  government  of  the  Direc- 
tory of  France.  This  result  in  England  is  of  modern  growth,  and 
has  been  largely  brought  about  by  the  long  imbecility  of  George 
III.  The  effect  thus  far  has  been  very  happy,  for  while  retaining 
the  advantage  of  the  hereditary  system,  the  change  has  ingrafted 
thereon  the  benefits  of  the  elective  system.  These  benefits  are  the 
entrusting  the  executive  power  to  temporary  and  responsible  agents, 
and  the  limitation  of  the  tenure  of  office  to  the  period  during 
which  the  incumbent  retains  the  confidence  of  the  electors. 

Sismondi,  in  his  Etudes  9ur  les  Constitutions  des  Peuplcs  Libres, 
does  not  hesitate  to  give  the  preference  to  the  elective  over  the 
hereditary  monarchy.  He  contrasts  the  two  in  the  cases  of  the 
German  Empire  and  the  French  Kingdom,  and  shows,  by  the  ac- 
tual statistics,  that  the  wars  which  were  originated  in  each  by  the 
form  of  government — ^that  is  to  say,  growing  out  of  differences  of 
opinion  as  to  the  person  elected,  or  the  person  entitled  to  office  by 
hereditary  right,  were  more  numerous,  longer  and  fiercer  under  the 
hereditary  than  the  elective  system.  He  insists,  also,  that  the  elec- 
tive form  Avas  eminently  successful  for  several  hundred  yexirs  in  the 
case  of  the  Roman  consuls,  who  were  elected  only  for  a  single 
year, — and  for  a  thousand  years  in  the  case  of  the  Doges  of  Venice 
elected  for  life.  It  is  the  unity  of  will,  not  its  duration,  he  says, 
which  constitutes  the  monarchical  element.  This  unity  was  ensured 
in  the  case  of  the  Roman  consuls  by  making  each  indej)endent  of 
the  other,  and  supreme  for  the  province  assigned  to  him.  He 
dwells  upon  the  fact,  that  although  clothed  with  such  extensive 
powers,  always  at  the  head  of  armies,  and  oflen  elevated  by  victories, 
the  consuls,  for  over  four  hundred  years,  made  no  attempt  to  abuse  or 
perpetuate  their  authority.     "  No  other  government  in  the  world," 
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he  emphatically  adds,  "has  ever  presented  so  long  a  guaranty 
against  the  temptations  to  usurpation ;  where  it  no  longer  sufliced 
to  this  end,  it  was  because  Rome,  already  corrupt  by  the  conquest 
of  the  world,  was  no  longer  capable  of  good  government/^  This  is 
in  marked  contrast  with  DeLohue's  readings  of  lloman  history, 
when,  in  his  treatise  on  the  English  Constitution,  he  underbikes  to 
compare  the  elective  with  the  hereditary  system,  and  always  in  favor 
of  the  latter,  for  which  he  was  an  uncompromising  advocate.  '* 

Tlie  monarchical  element  is  not,  therefore,  dependent  upon  the 
(Sensible  form  o|^  4»t)vernment.  It  may  exist  in  a  Kepublic, — it 
may  be  absent  in  an  Autocracy  except  in  name.  The  Presiclent  of 
the  United  States  has  more  jJOAver  than  the  (iueen  of  England ;  nay, 
for  that  matter,  if  existing  facts  are  a  test  of  right,  he  has  aJ?  Tfnuch 
power  as  the  Czar  of  Russia.  The  consuls  of  Rome  wxre  as  su- 
preme, during  their  year  of  office,  as  either  the  first  or  third  Na- 
poleon. On  the  other  hand,  a  rich  and  powerful  nobility  does  not 
necessarily  constitute  an  aristocracy.  They  may  be  only  a  privileged 
ca{>te  without  possessing  any  ix>litical  power.  This  was  eminently 
tme  of  the  ancienne  noblesse  of  France.  The  Senate  of  Rome  and 
the  Senate  of  Venice,  although  elective,  were,  on  the  contrary,  a 
real  power.  It  is  obvious,  therefore,  that  to  ascertain  the  true  na- 
ture of  a  government  we  must  go  below  the  surface,  and  examine 
the  internal  machinery.  A  combination  of  the  elements  may  exist 
under  any  of  the  ostensible  forms.  The  object  of  the  statesman 
should  be  to  regidate  those  elements,  not  upon  any  preconceived 
ideas  of  abstract  theory  or  philosophical  ratiocination,  but  in  view 
of  the  past  history,  the  acquired  feelings  and  prejudices,  and  the 
peculiar  idiosyncracies  of  the  people  over  whom  he  may  be  called  to 
preside.  To  transfer  the  liberal  features  of  the  really  aristocratic 
government  of  England  to  France,  would  be  at  once  to  produce 
anarchv — for  France  has  no  aristocracy  to  act  as  a  fly-wheel  in  the 
powerful  machinery,  and  no  natural  gifts  or  long  and  gradual  train- 
ing in  the  body  of  the  people  to  enable  them  to  perform  that  func- 
tion for  themselves.  To  introduce  the  form  of  monarchy  into 
America  would  be  the  height  of  folly,  for  the  whole  nature  of  the 
American  would  revolt  at  the  external  paraphernalia,  while  it  cheer- 
fully submits  to  the  really  monarchical  element  in  the  unity  and 
power  of  the  Federal  Executive.  What  every  nation  requires,  ac- 
cording to  the  habitudes  and  peculiarities  of  its  people,  is  so  much 
of  tbe  monarchical  system  as  implies  a  prompt,  firm,  and  indepen- 
dent executive ;  so  much  of  the  aristocratic  system  as  ensures  the 
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wisdom,  prudence,  vigilance,  and  experience  of  a  permanent  legis- 
lative class — ^a  senatorial  element ;  and,  lai>tly,  so  much  of  the  dem- 
ocratic system  as  will  secure  an  efficient  and  healthful  vitalitv  bv 
the  inftision  of  new  blood  and  fresh  vi^or  into  the  body  politic 
at  proper  intoryals.  A  head  to  give  unity  of  action,  a  senate  to 
produce  regularity  of  motion,  and  a  pojuilar  element  to  create  the 
motive  power — these  are  the  essentials  of  a  good  government,  call 
it  by^ivhatevcr  name  you  will. 

Intne  formation  of  society,  the  first  form  of  government  is  obvi- 
ously: ^e  patriarchal.  The  father,  as  head  of  rfwi  family,  performs 
the  functions  of  leader,  law-maker,  and  judge — the  law-making  be- 
ing usually  coincident  with  the  judgment.  The  clan  or  tribe  is 
only  an  enlargement  of  the  family,  the  chief  being  at  first,  no 
doubt,  of  the  blood  of  the  common  ancestor,  and  owing  his  posi- 
tion to  the  direct  or  tacit  choice  of  the  whole  tribe.  The  hereditary 
quality,  so  far  as  it  contemj)lates  a  fixed  and  invariable  line  of  de- 
scent, is  not  necessarily  attached  to  the  position;  on  the  contrary, 
such  a  quality  is,  in  the  origin  of  society,  incompatible  with  the 
necessities  of  the  infant  State.  The  chief  must  be  cajiable  of  com- 
mand, and  of  sufficient  experience  to  enable  him  to  decide  satisfac- 
torily the  differences  and  disputes  of  the  membei's  of  the  tribe.  It 
is  only  afler  society  has  become  settled,  and  the  people  have  learned 
that  tliese  functions  may  be  performed  by  ])roxy,  that  the  doctrine 
of  the  descent  of  authority  by  right  of  birth  can  grow  into  being. 
Obviously,  therefore,  this  princijile  is  not  inherent  in  the  monarch- 
ical system,  but  only  a  modification  of  that  system.  In  the  selection 
of  the  chief,  whether  by  direct  vote  or  tacit  assent,  all  the  tribe  at 
first  have  a  voice.  The  democratic  element,  consequently,  lies  at 
the  foundation  of  all  government  beyond  that  of  the  family.  The 
tribe  or  peo]»le  join  in  selecting  a  chief  to  rule  over  them.  The 
democratic  element  almost  always  exists,  also,  at  the  outset,  in 
another  form — and  that  is  in  a  council  of  elders  or  chiefs.  The 
old  men  of  the  tribe,  by  that  reverence  for  age  which  nature  has 
implanted  in  us,  form  a  council  to  aid  and  assist  the  chief.  After 
a  time,  tlie  younger  members  of  the  tribe,  who  may  have  early  dis- 
tinguished themselves  by  deeds  of  daring  or  by  the  exhibition  of 
superior  cajmcity,  are  admitted  into  the  council.  In  this  way  the 
aristocrntic  element  comes  into  being,  the  quality  of  hereditary  de- 
scent being  no  more  essential  to  its  existence  than  to  that  of  the 
kingly  office.  The  democratic  element,  then,  lies  at  the  foundation 
of  the  monarchical  and  aristocratic  systems.     In  addition,  although 
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in  the  beginning  the  decision  of  the  chief  in  each  case  as  it  arises  is 
the  only  law,  the  next  step  which  follows  of  laying  clown  a  rule^of 
(Dnduct  is  almost  always  first  approved  by  the  body  of  the  tribe. 
The  act  of  the  chief,  or  chief  and  council,  is  submitted  to  the  peo- 
ple before  being  enforced.  In  the  early  stages  of  society,  wlien  the 
only  avocation  of  the  men  is  war,  and  when  all  the  drudff^  is 
performed  by  women  or  slaves,  this  system  naturally  prorAiTs,  and 
embodies,  as  is  manifest,  all  the  different  elements  of  existing  gov- 
eraments.  As  the  nation  enlarges  its  limits,  and  increases  its  poj>- 
Illation,  and  as  the  varied  interests  of  society  develop  themselves, 
modifications  of  the  ])rimitive  system  are  gradually  iutroihiced.  In 
the  first  place,  the  chief  ceases  to  perform  in  person  all  the  func- 
ti<ms  of  his  office,  and  becomes  the  source  of  power  rathei'thfin  the 
[wwer  itself.  This  change  renders  the  personal  (pialitications  of  the 
inruinbont  of  the  throne  less  important,  and  the  principle  of  right 
by  birth  becomes  jMjssible.  In  the  sec^ond  place,  the  assent  of  the 
l^eople  in  the  selection  of  the  chief  and  council  becomes  more  diffi- 
cult with  every  new  addition  of  territory  and  population, "'and  less 
imjxjrtant  as  the  active  co-operation  of  these  functionaries'  in  the 
pi'ribrmance  of  executive  duties  diminishes.  It  is  apt  to  cease  alto- 
gether when  the  doctrine  of  hereditary  right  has  grown  into  con- 
sistency. For  ordinary  purposes  the  authority  of  the  chiel"  and 
council  Ls  deemed  sufficient  for  an  act  or  an  ordinance,  and  it  is 
only  vn  extraordinary  occasions  that  the  people  are  consulted. 
From  this  the  step  is  easy  to  the  entire  absorption  of  authbrity  by 
the  governing  class.  When  a  nation  has  attained  a  certain  growth, 
a  return  to  the  democratic  element  becomes  impossible,  except  upon 
the  principle  of  representation — ^ji  principle  of  modern  dex'Tjloj)- 
ment.  Even  the  principle  of  division  of  power  upon  which  civili- 
zaticm  now  rests,  has  been  of  such  slow  and  uncertain  growth  that 
SLjmnndi  ean  say,  as  he  does,  that  the  separation  of  the  executive, 
legislative,  and  judicial  functions  is  rather  a  fiict  than  a  principle. 
At  first  they  were  all  centered  in  the  chief,  then  in  the  chief  and 
pCH^ple,  then  in  the  chief,  council  and  people,  then  in  the  chief  and 
council,  and  iinally  in  j)articular  persons  or  bodies  designated  for 
the  specific  execution  of  distinct  functions. 

The  jKM>j)le  act  at  first  directly  and,  doubtless,  by  majorities,  but, 
a-*^  population  increases,  the  franchise  has  not  been,  in  point  of  fact, 
equally  and  proj)ortionally  extended.  The  actual  progress  seems 
to  have  been  made  not  bv  individiuils  but  by  masses.  If  another 
tribe  0t  people  were  incorporated  in  the  nation,  it  was  taken  as  a 
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unit.      The  vote,  therefore,  to  use  a  modern  word,  upon  national 
questions  would  be  by  families  and  tribes,  not  by  individuals.   Wis^e 
legislators,  sueh  as  the  early  kings  of  Rome,  took  advantage  of  this 
existing  fact,  and  so  arranged  the  tribes,  centuries,  or  voting  bodies, 
as  to  give  greatest  weight  to  that  part  of  the  community  in  which 
was  found  the  most  intelligence.     After  the  tribal  status  ceased  to 
exist,  tliQ  same  result  has  been  attained,  whenever  the  popidar  ele- 
ment has  been  allowed  a  voice,  by  incorporations.     The  free  cities, 
trades,  and  guilds  of  the  middle  ages  arc  noted  instances.     Univer- 
sal suifrage,  in  the  modern  acceptation,  has  never  prevailed,  until 
within  the  present  century,  except  in  very  small  communities — ^and 
those  slave  communities,  that  is  to  say,  where  there  w^as  a  servile 
class  who  performed  all  the  drudgeiy  of  life,  and  Avho  were  them- 
selves excluded  from  the  exercise  of  the  privilege.     The  principle 
is,  therefore,  one  Avhich  remains  yet  to  be  fidly  tested  by  experience. 
It  owes  its  existence  to  the  philosophic  teachings  of  the  last  cen- 
tury in  relation  to  the  rights  of  man  and  the  universal  brotherhood 
of  the  hiunan  family.     These  ideas,  combined  with  the  rapid  devel- 
opment of  free  thought  which  marks   that  era,  led  to  a  belief  in- 
the  continuous  progress  and  ultimate  perfectibility  of  man,  and  this 
sentiment  was  so  strong  that  the  element  of  time  was  lost  sight  of. 
Like  the  apostles  of  our  Saviour,  whose  conception  of  their  Master's 
second  coming  was  so  vivid  that  the  event  was  daily  looked  for,  the 
apostles  of  freiidom  dreamed  that  all  men  would  be  rendered  capji- 
ble  of  self-government  by  the  very  existence  of  so  great  a  boon. 
This  is  no  impugnment  of  the  truth  of  their  philosophy,  any  more 
than  the  mistake  of  the  Apostles  of  Christ  can  be  considered  as  a 
denial  of  their  high  mission.  Tlie  inspiration  of  the  latter  ext<?nded 
only  to  the  fact  of  the  second  coming;  not  to  its  date  which, as  their 
great  Head  Himself  said,  was  known  only  unto  the  Father.     That 
they  should  have  leaped  to  the  conclusion  that  the  great  event 
would  happen  speedily,  evidences  their  genuine  enthusiasm.      So, 
the  closet  politicians  of  the  last  century  were  equally  misled  by 
their  zeal,  want  of  experience,  and  the  natural  inclination  of  the 
human  mind  to  carry  out  a  theory  at  once  to  its  practical  results. 
Time  and  experience  are  required  in  all  cases  to  tenq)er  the  logic  of 
theory  by  "  the  inexorable  logic  of  facts,"  and  to  convince  us  that 
the  material  world  does  not  act  with  the  rapidity  of  thought.     The 
young  and  enthusiastic  are  ever  prone  to  lose  sight  of  this  fact,  and 
the  discoverers  of,  and  converts  to  new  theories  are  always  in  the 
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same  category.  It  does  not  follow,  however,  that  a  theory  is  erro- 
neous, although  its  practical  application  may  be  dangerous  without 
sufficient  preparation.  The  part  of  true  wisdom  is  not  to  rush  too 
hastily  to  conclusions,  nor  to  attempt  new  projects  too  rapidly.  The 
successful  establishment  of  free  government  in  America  seemed  to 
demonstrate  the  correjtness  of  the  theories  we  have  alluded  to. 
The  reign  of  terror  in  France,  and  the  massacres  of  Haj  ti,  were  not 
sufficient  to  affect  established  convictions.  More  than  half  a  cen- 
tury of  adverse  events  were  required  to  weaken  our  delusions.  The 
failure  of  repeated  French  revolutions  to  give  liberty  to  her  people, 
the  total  inability  of  the  Spanish  republics  in  America  to  establish 
stable  institutions,  and  the  seeming  incapacity  of  the  African 
to  retain  even  the  civilization  of  absorption,  have  at  length  pro- 
duced a  re-action — which  has  been  greatly  accelerated  by  the  grand 
catai<trophe  of  the  model  Republic.  The  danger  is  that  our  politi- 
cal thinkers  may  now  rush  to  the  opposite  extreme,  and  attribute 
acknowledged  calamities  to  wrong  causes.  Neither  free  institutions 
nor  ])opular  suffrage  had  anything  to  do  with  the  most  significant 
of  these  calamities.     Let  me  dwell  upon  this  point  for  a  moment. 

Rebellions  or  revolutions — for  the  words  are  interchangeable 
dependent  upon  the  final  result — are  caused:  1.  By  arbitraiy  and 
oppressive  conduct  by  the  government.  2.  By  diversity  of  inter- 
ests in  the  sw^tioiis  of  countiy  or  peoples  governed.  3.  By  diffisr- 
ences  of  race  or  nationality.  4.  By  divergences  of  opinion  on  ques- 
tions of  religion  or  morals.  Each  or  all  of  these  causes  may  exist 
or  arfee  under  any  form  of  government.  The  English  revolutions 
of  1640  and  1688,  were  due  principally  to  the  first  cause,  aided  in 
some  measure  by  the  fourth.  The  American  revolution  of  1776 
may  be  traced  almost  entirely  to  the  second  cause,  notwithstanding 
the  long  array  of  (so-called)  arbitrary  acts  paraded  in  the  Declara- 
tion of  Independence.  All  extensive  empires  even  of  the  same 
race  are  subject  to  this  powerful  lever  of  disintegration.  The  peri- 
odical uprisings  of  Poland  and  Hungary,  the  restlessness  of  the 
Irish  under  the  rule  of  Great  Britain,  and  the  formidable  outbreaks 
of  the  Moors  in  Algeria,  and  the  natives  of  Hindostan,  attest  the 
irresistible  influence  of  the  third  cause.  We  say,  irresistible,  be- 
cause no  real  benefits  derived  from  the  actual  government,  and  no 
excess  of  prudence  or  concession,  or,  on  the  other  hand,  of  rigor 
and  strength  of  the  governing  power,  can  prevent  its  occurrence. 
The  vast  benefit  to  the  whole  world  and  to  the  subject  race,  of  the 
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rule  of  France  in  Algiers,  and  of  England  in  the  East  Indies,  is 
beyond  all  question,  while  the  material  resources  and  wealth  of  the 
ruling  nations  render  a  successful  rebellion  hopeless — nevertheless, 
outbreaks  do  occur  and  will  continue  to  occiir  from  time  to  time. 
The  fourth  cause  of  revolution  has  been  really  the  most  frequent  of 
all.  The  civil  wars  of  Germany,  to  go  no  further  buck,  the  civil 
wars  of  France,  the  civil  wars  of  tlic  Spanish  Empire  in  the  Xether- 
lands,  and,  still  more  recently,  the  conflict,  on  the  same  theatre,  be- 
tween the  Belgians  and  the  Hollanders,  are  sufficient  instances  of 
its  oi)eration.  Now,  it  is  obvious,  that  if  each  of  these  causes  is  so 
powerful  in  what  are  called  strong  governments,  all  or  most  of 
them  combined  would  ])rove  too  much  for  any  government  under 
the  sun.  All  of  them  have  been  at  work,  and  have  been  neee&»^ar>' 
to  bring  about  the  American  catastrophe.  In  the  debates  of  the 
convention  which  framed  the  constitution  of  the  United  States,  the 
danger  to  the  Union  arising  out  of  the  dilFerent  interests  of  the 
members,  was  frctpiently  noticed.  Mr.  Madison,  in  discussing  the 
mode  of  electing  the  Senate,  dwelt  upon  the  point  with  manifest 
apprehension:  *^IIe  contended  that  the  States  were  divided  uito 
dilferent  interests,  hot  by  their  difterence  in  size,  but  by  other  cir- 
cumstances, the  most  material  of  which  resulted  partly  from  climate, 
but  j)rincipally  from  the  effect  of  their  having  or  not  having  slaves. 
These  two  causes  concurred  in  forminiJ:  the  ij:reat  divLsion  of  inter- 
ests  in  the  United  States.  It  did  not  lie  between  the  large  and 
small  States.  It  lav  between  the  X(U*thern  and  Soifthern :  and  if 
any  defensive  power  were  necessary,  it  ought  to  be  mutually  given 
to  these  two  interests.  He  was  so  strongly  impressed  with  this  im- 
portant truth,  that  he  had  been  casting  about  in  his  mind  for  some 
expedient  that  would  answer  the  j)urpose.  .  .  He  would  preserve 
the  States'  rights  as  carefully  as  the  trial  by  jury."  His  idea  was 
that  the  diversity  of  inten^sts  thus  referred  to  would  lead  to  the  oj)- 
pression  of  the  weaker  body  of  States  l)y  the  stronger,  and  that  it 
was  important,  if  possible,  to  give  to  the  weaker  some  means  of  de- 
fense against  such  aggression.  The  majority  of  the  convention 
seemed  to  think  the  danger  obviated  by  withholding  from  the  gen- 
eral government  the  power  of  coercion.  The  fact  that  the  general 
government  might  make  conunon  cause  with  the  stronger  States 
seems  not  to  have  occurred  to  them.  It  was  reserved  for  a  i>r()- 
found  thinker,  at  a  much  later  period,  to  point  out  this  danger.  In 
considering  the  question  of  the  secession  of  one  of  the  States  from 
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the  Union,  M.  DcTocquevillc  thus  expresses  himself:     "  Moreover, 
a  government,  even  if  strong,  ean  escape  with  difficulty  the  conse- 
quences of  a  principle,  when  it  has  once  admitt^^d  that  principle 
itself  as  the  foundation  of  the  public  law  which  ou^ht  to  guide  it. 
The  confederation  has  been  formed  bv  the  free  will  of  the  States ; 
these,  in  uniting  with  each  other,  have  not  lost  their  nationality, 
and  have  not  blended  themselves  into  one  and  the  self-same  people. 
If,  at  the  present  day,  one  of  those  same  States  wishes  tj  withdraw 
it^  name  from  the  contract,  it  would  be  rather  difficult  to  convince 
it  that  it  could  not  do  the  act.     The  Federal  Government,  to  resist . 
it,  could  not,  in  a  satisfactory  manner,  rely  upon  either  force  or 
right.    In  order  that  the  Federal  Government  might  triumph  easily 
over  the  resistance  offered  by  some  of  its  subjects,  it  would  be  es- 
sential that  the  individual  interests  of  one  or  more  of  these  subjects 
should  l)e  intimately  bound  up  in  the  existence  of  the  Union,  as  has 
often  hapjKMicd  in  the  history  of  confederations."     How  accurately 
i.-*  this  suggestion,  and  the  fuller  explanation  of  it  which  folloN^s, 
Wne  out   by  the  facts  in  the    present  deplorable    contest.      The 
Xorthcrn  States  have  an  interest  in  retaining  control  over  the  pro- 
ductions and  trade  of  the  South,  and,  therefore,  they  have  thrown 
the  whole  weight  of  their  power  in  support  of  the  general  govern- 
ment.    The  diversity  of  interests,  therefore,  between  the  Northern 
and  Southern  Stiites,  distinctly  foreseen  by  Mr.  Madison  from  the 
<»utset,  and  which  as  early  as  1832  threatened  a  disruption  of  the 
Union,  has  l;^n  a  powerful  cause  in  producing  the  present  revolu- 
tion.   The  existence  of  slavery  has,  also,  as  will  be  shown  hereaf- 
ter, tended  to  produce  a  difference  of  nationality  between  the  North 
and  the  South,  notwithstanding  the  unity  of  race.      To  these  pri- 
man*  causes  of  division,  must  be  added,  though  subsidiary  to  them, 
the  divergences  of  opinion  between    the    Northern  and  Southern 
people  on  the  religious  and  moral  aspects  of  slavery.    The  workings 
of  this  cause,  although  not  very  obvious  in  the  political  field,  had 
^>egnn  to  display  themselves  in  the  schisms  of  our  great  religious 
denominations,  and  its  latent  ]K)wer  has  been  brought  out  since  the 
a^'toai  coramcneeraent  of   hostilities.      Still,  such  was  the  cohesive 
power  of  the  American  Union,  that  all  of  these  causes  combined 
would  have  failed  in  dissolving  it,  except  for  the  arbitrary  and  op- 
pr^ve  acts  of  the  government.     These  have  rendered  final  what 
might  only  have  been  temporary.     The  same  causes  would  have 
pioduoed  the  same  result,  even  more  speedily  and  certainly,  under 
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a  despotism,  or  constitutional  monarchy  as  under  a  repubfic.  Philip 
the  II.  was  a  despot,  and  George  III.  a  constitutional  monarch. 
Could  either  of  them  prevent  a  successful  revolution  of  a  part  of 
their  subjects  ?  Those  who  hastily  attribute  our  present  calamities 
to  the  character  of  our  institutions,  take  a  very  narrow  view  of  the 
subject.  Human  nature  is  substantially  the  same  in  all  countries, 
and  the  same  causes  will  produce  like  results  under  any  form  of 
govern  meyt. 

Wm.  F.  Cooper. 

Nashville,  Tenn. 


THE  REBELLION. 


In  an  article  with  the  above  caption,  a  writer  in  the  hist  April 
number  of  the  Review  "takes  a  glance  at  the  late  unpleasantness 
through  legal  spectacles,"  and  from  his  view  of  the  nature  of  the 
United  States'  Constitution,  concludes  that  the  Southern  movement 
was  treason  against  the  United  States  Government;  that  the  war  was 
a  civil  one,  and  the  concession  to  the  rebels  of  belligerent  rights 
was  merely  in  the  interest  of  humanity,  having  reference  to  their 
treatment  during  the  war  and  not  protecting  them  from  the  legal 
consequences  of  treason  when  the  war  was   over.      The  present 
writer  has  long  since  accepted  the  situation,  and  with  it  the  view 
imposed  by  the  Government,  upon  the  principle  of  self-preserva- 
tion, or  otherwise,  as  the  law  of  the  matters  involved  in  tlie  contest. 
Both  the  human  and  divine  law  concur  in  enjoining  a  res}>ectful 
obedience  to  the  powers  that  be,  and  this  every  good  citizen  will 
render  without  useless  complaint.       It  certainly  will  not  be  at- 
tempted to  justify  the  effort  of  the  Southern  States  to  sever  their 
connection  with  the  Federal  Union ;    nor  will  the  moral  right  or 
wrong  of  thc^movement  be  passed  upon,  as  it  is  not  involved  in  the 
discussion.     The  object  of  this  article  is  simply  to  attempt  the  refii- 
tation  of  an  argumentative  view  of  the  nature  of  the  Government, 
which  has  been  advanced  as  the  foundation  for  the  conclusions  above 
stated.     To  say :  You  are  traitors,  because  the  United  States  Gov- 
ernment so  declares  you,  is  a  very  different  declaration  from,  you 
are  traitors,  and  I  can  prove  it  logically.     Besides,  the  writer  afore- 
said deduces  from  his  view  a  conclusion  not  yet  arrived  at  by  the 
United  States  Supreme  Court,  as  it  is  believed.      The  Confiscation 
and  Abandoned  Property  Acts  are  to  be  legally  maintained.     Thig 
affects  a  number  of  Southern  people.       The  present  writer's  ances- 
tral home  in  the  Old  Dominion  was  confiscated  during  the  war,  and 
a  writ  of  error  taken  in  1865  is  still  pending  in  that  court  for  its 
recovery.      But  to  proceed  without  further  preface.      That  writer 
concedes  the  position  of   Mr.  Calhoun,  that  the  Constitution  is  a 
compact  between  the  States,  to  which  they  became  parties  as  States ; 
and  according  to  Mi*.  Webster's  view  this  being  conceded  all  would 
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be  lost.  This  is  liberal;  it  speaks  volumes  to  the  credit  of  Mr. 
Calhoun  and  justifies  the  remark  of  the  eceentrie  John  Randolph, 
who  was  sitting  near  tliat  great  statesman,  while  speaking  in  defense 
of  his  resolutions  in  the  Senate  on  the  26th  of  February,  1833: 
"Take  awav  that  hat :  I  want  to  see  Webster  die,  muscle  bv  muscle." 
Indeed,  this  concession  is  about  all  the  States'  Rights  School  con- 
tended for :  the  result  was  conceived  to  follow  loffically  in  their 
favor.  "But,"  says  the  writer,  "now  arises  the  true  point  of  con- 
test between  the  two  opposing  theories,  which  is  this :  What  sort  of 
compact  was  that  Constitution,  and  what  wa,s  the  result  of  its 
adaption?"  He  says  Mr.  Calhoun  stickles  for  the  to.vrti  conHiiiU' 
tional  compact,  and  he  endeavors  to  show  that  it  is  a  social  com- 
pact, the  result  of  which  was  to  blend  the  parties  into  a  composit^^ 
State.  He  asks,  "Might  not  a  compact  blend  States  previously 
separate,  into  one?  Might  not  the  nations  of  EurojK?,  if  desired  by 
all  of  them,  consolidate  themselves  into  one  nationality,  by  adopting, 
eacli  for  itself,  an  instrument  providing  for  this  result?  Yet  this 
transaction  would  derive  all  its  force  from  the  principles  of  a  com- 
pact. Every  party  would  be  free  to  adopt  or  reject.  Writers  on 
government  refer  its  obligation  ultimately  to  a  social  compact 
between  previously  independent  individuals.  But  do  they  not  all 
concede  that  wjien  the  compact  has  been  executed,  the  parties  be- 
come blended  into  a  community,  their  independence  and  right  of 
pri\;ate  judgment  being  surrendered  up  to  the  society  formed  by 
the  compact;  and  that  the  powers  conferred  upon  the  government 
thus  constituted  can  onlv  be  withdrawn  bv  a  revolution?  Now 
the  only  actual  cases  of  social  compact,"  he  continues,  "have  been 
where  the  parties  were  States.  Political  societies  hare  been  formed 
by  the  aggregation  of  previously  independent  communities,  whilst 
there  is  no  precedent  of  a  community  formed  by  the  association  of 
previously  independent  individuals.  Any  arrangement  by  which 
the  contracting  parties,  whether  individuals  or  States,  form  them-  . 
selves  into  a  body  politic  under  a  common  government  is  a  social 
compact.  And  the  result  of  the  adoption  of  a  social  compact  is  to 
blend  into  one  entity,  to  the  extent  comprehended  by  the  scoi)C  of 
the  compact,  the  parties  thereto.  The  assertion  that  the  Stiitcs 
after  taking  the  plunge  of  ratification,  did  not  blend,  is  pure  a^nip- 
tion." 

This  is  specious  reasoning  and  deserves  close  scrutiny;  u{X)n  it 
his  premises  are  founded,  and  upon  the  truth  or  falsity  of  them,  it 
is  conceived,  the  whole  question  theoretically  depends. 
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It  IS  certainly  true  that  a  compact  may  blend  States  previously 
separate  into  one,  and  that  the  nations  of  Europe,  by  adopting  a 
compact,  may  consolidate  themselves  into  one  nationality,  and  that 
such  transactions  would  derive  all  their  force  from  the  principles  of 
compacts ;  but  such  compacts  must  have  no  other  terms  than  those 
which  blend  the  sovereign  parties,  for  any  others  would,  of  course, 
become  nugatory  at  the  will  of  the  consolidated  government,  their 
independence  and  right  of  private  judgment  being  surrendered  up 
to  the  society,  formed  by  the  compact,  its  will  would  be  the  law  of 
all.  It  will  also  be  admitted  that  the  only  actual  cases  of  social 
compacts  have  been  when  the  parties  were  States,  and  that  the  result 
of  the  adoption  of  a  social  compact  is  to  blend  into  one  entity  (or 
entiretj^)  the  parties  thereto,  whether  individuals  or  States.  If  a 
blending  is  provided  for,  the  extent  comprehended  by  the  compact, 
though,  is  a  meaningless  expression ;  for,  according  to  the  quotation 
just  made,  and  ex  vi  terminiy  the  blending  into  an  entity  makes  its 
will  the  law  for  the  whole  government,  restrictions  as  to  the  extent 
to  the  contrary  notwithstanding.  An  entity  is  an  entire  thing ;  a 
blending  can  not  be  partial.  The  composite  government,  if  there  is 
a  bleiuling,  is  sovereign,  and  though  it  usurps  powers  expressly 
reserved  by  the  component  parts,  it  can  not  be  rescinded  except  by 
revolution.  It  makes  but  little  difference,  therefore,  whether  accord- 
ing to  Jefferson,  Madison  and  Calhoun,  the  Constitution  be  called 
a  constitutional  compact,  or,  as  the  writer  denominates  it,  a  soeitfl 
compact.  It  is  but  a  stickling  for  terms;  for  this  is  the  logical 
result  of  a  blending  by  compact,  social  or  constitutional. 

It  must  be  confessed  that  such  a  view  of  our  Constitution  would 
have  startled  even  the  national  fathers  themselves,  and  if  sound, 
would  have  more  than  satisfied  Mr.  Hamilton's  desire  for  a  strong 
government.  It  would  also  have  been  eagerly  grasped  by  both 
Webster  and  Story.  Our  Constitution  would  verily  be  a  paper  one, 
so  far  as  limitation  and  restrictions  are  concerned.  The  writer  says, 
the  assertion  that  the  States,  after  taking  the  plunge  of  ratification, 
did  not  blend,  is  pure  assumption ;  but  it  is  submitted  that  unless 
he  has  sho\vn,  or  does  show  from  the  compact  itself,  that  the  States 
are  thereby  blended  into  an  entity,  his  assumption  that  they  did 
blend  is,  especially  in  view  of  the  result,  at  least  equally  as  pure. 
He  certainly  does  not  mean  that  the  mere  entering  into  a  com- 
pact has  the  effect  of  blending  nations ;  for  any  executed  treaty, 
such  as  one  in  regard  to  boundaries,  etc.,  is  a  compact,  but  he 
must   be    understood   to   mean  the   entering  into  a  compact,  the 
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terms  of  which  blends  the  parties  and  surrenders  the  previously 
existing  sovereignties  to  the  entity.  Still  he  does  assume,  without 
mentioning  a  single  clause  to  justify  it,  that  by  the  adoption  of 
the  Constitution,  the  States  became  parties  to  a  social  compact, 
the  result  of  which  was  to  blend  them  into  a  composite  state. 
He,  however,  subsequently  reasons  from  the  clause  in  the  Consti- 
tution providing  for  amendments,  and  as  his  argument  is  quite 
ingenious,  and  constitutes  his  premises,  indulgence  is  asked  for 
quoting  it  in  full. 

"They  (the  States,)  became  thenceforth  (after  the  adoption  of  the 
Constitution),  one  as  to  foreign  relations,  as  to  commerce,  as  to  the 
operation  of  the  national  laws.  The  coin,  the  flag,  the  army,  the 
navy,  became  national.  But  the  essence  of  the  transformation  con- 
sisted, in  the  last  analysis,  in  this,  that  the  SovEREiaNTY  was  trans- 
ferred from  its  former  seat  to  a  new  one.  The  word  ^Sovereignty,' 
is  less  understood  than  any  other  in  the  political  vocabulary.  Not 
one  man  in  a  hundred  who  uses  it  has  any  definite  notion  even  of 
what  he  himself  means  by  it.  And  the  highest  authorities  un- 
guardedly misuse  it.  Thus  we  often  hear  from  courts  and  text 
writers,  that  sovereiojnty  in  this  country  is  divided  between  the 
States  and  the  United  States.  Sovereignty  can  not,  in  the  very  na- 
ture of  things,  be  divided.  It  signifies  the  ultimate,  absolute, 
illimitable  power  that  exists  somewhere  in  every  independent  society. 
In  Great  Britain  it  resides  in  Parliament.  When  Louis  XIV.  ex- 
claimed ^^Uetat  c^est  moiV^  he  asserted  that  the  sovereignty  of 
France  was  concentrated  in  him.  In  Russia,  I  presume,  sovereignty 
now  abides  in  t\\G  Czar.  Before  the  adoption  of  the  Constitution, 
sovereignty  resided  in  each  State.  The  State  then  knew  no  supe- 
rior. Its  will  was  limited  only  by  its  physical  power.  But  the 
States  are  not  now  sovereign  in  any  sense.  They  are  now  restrained 
by  the  Constitution  of  the  United  States,  etc.  Congress  is  not  sov- 
ereign, for  it  has  only  powers  affirmatively  granted — expressly  or 
impliedly.  But  the  power  which  can  amend  the  Constitution  of 
the  United  States  is  inimitable.  Here  then  we  arrive  at  the  sover- 
eignty in  our  system.  Here  resides  the  whole  potentiality  of  the 
system,  which  may  re-partition  the  powers  of  the  States  and  the 
composite  State; — may  re-distribute  the  functions  now  divided  be- 
tween the  local  governments  and  the  general  government;  may  con- 
tract or  dilate  the  sphere  of  either,  ad  libitum;  may  reduce  the  cen- 
tral agency  to  a  shadow,  or  erect  it  into  an  empire.  The  only  2>o8siblc 
security  in   the  nature   of  things  against  the  exercise   in  any  given 
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manner  of  this  power,  lies  in  the  genius  of  our  people.  The  State 
governments  and  the  General  Government  are  the  mere  creatures 
of  thb  Omnipotence,  mere  tenants  at  will.  Now  the  adoption  of 
the  Constitution  of  the  United  States,  was  a  surrender  of  the  sov- 
ereiirntv'  by  the  States  individually  to  the  States  united.  This  alone 
need  be  looked  to,  to  show  that  the  United  States  is  not  a  confeder- 
aoy,  but  a  composite  State.  It  is  an  axiom  of  political  science  that 
where  the  sovereignty  abides,  there  the  allegiance  is  due.  Also, 
that  unless  there  is  allegiance,  there  can  be  no  treason,  in  the  strict 
sense  of  the  term,  which  involves  a  breach  of  allegiance. 

"Now  the  Constitution  recognizes  that  treason  mav  be  committed 
against  the  United  States.  *:*:***  j  kuo^ 
that  the  State  laws  provide  for  a  crime  which  they  denominate  trea- 
son, but  it  is  not  properly  treason,  though  justly  punisheble  by 
them.  I  know,  also,  it  is  common  to  hear  of  a  paramount  allegi- 
ance due  to  the  United  States,  and  a  subordinate  allegiance  due  to 
the  State.  But  there  is  no  allegiance,  in  the  strict  sense,  due  to  the 
State.  Allegiance  is  due  to  the  composite  whole,  in  which  the  sov- 
ereignty resides,  of  which  the  States  are  members.  ***** 
It  results,  then,  that  the  Southern  movement,  right  or  wrong,  was  a 
re!)elUon,  and  those  concerned  in  it  are  seen,  through  merely  legal 
ppeetaol^,  to  have  been  guilty  of  treason." 

This  lengthy  quotation  has  been  made  so  that  there  can  be  no 
mistaking  the  position  assumed,  or  the  applicability  of  the  reply. 
The  definition  of  sovereignty  above  given,  is,  of  course,  accepted 
and  approved.  It  has  frequently  been  "unguardedly  misused,"  for 
want  of  a  better  term  to  express  the  powers  of  the  United  States 
Government  and  those  of  the  States,  but  it  is  not  understood  that 
there  has  been  any  difficulty  in  defining  it;  the  dictionaries  do  this 
very  well. 

Is  it  not  strange  that  so  much  stress  should  be  laid  upon  the 
amending  clause,  when  the  Constitution  itself,  under  the  supposition 
of  its  ratification,  blending  the  States  into  an  entity,  can  be  abro- 
gated or  set  at  naught  by  a  single  act  of  the  composite  government? 
For  surely  a  consolidated  composite  State  can  change  its  form  of 
Government  in  any  manner  that  those  having  the  power  see  proper, 
and  an  unsuccessful  resistance  by  any  of  its  integral  parts  would 
soiyect  the  inhabitants  thereof  to  the  penalties  of  treason,  however 
justtfieir  cause.  But,  says  the  writer,  it  is  admitted  that  the  Presi- 
da^fte  Judiciary,  and  the  Congress,  (in  other  words,  the  actual 
g|BiWllin6&t  of  the  United  States),  are   not  sovereign,  for  they  have 
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only  powers  affirmatively  granted,  the  real  sovereignty  against 
which  only  treason  can  be  committed,  is  the  power  which  can 
amend  the  Constitution.  Now,  if  this  be  true,  does  it  not  falsify 
the  assumption  that  the  States  became  blended  by  the  ratification  ? 
What  was  the  use  of  nominating  any  amending  power  when  it  was 
already  possessed  in  as  ample  a  manner  as  the  nature  of  any  composite 
government  will  allow?  If  there  had  been  no  amending  clause, 
the  Constitution  could  then  have  been  amended  only  by  all  the 
States  giving  their  assent  as  States,  just  as  the  Constitution  itself 
was  formed,  and  if  any  State  refused,  the  new  Constitution  would 
have  been  binding  only  "between  the  States  so  ratifying  the  same." 
One  refractory  State  could  have  defeated  the  Constitution,  severed 
its  connection,  or  it  would  have  become  a  subjugated  province,  but, 
in  any  event,  its  people  would  not  be  punishable  as  traitors.  These 
results  are  certainly  not  consistent  with  the  definitive  idea  of  a  com- 
posite blended  State.  If  everj'  State  had  to  be  consulted,  and  its 
assent  obtained  before  the  most  immaterial  change  could  be  made, 
what  is  the  Government  but  a  league  or  confederacy?  Would  not 
the  essential  of  a  composite  Government  be  wanting? 

Is  it  to  be  understood  then  that  the  amending  clause  works  such 
a  change  in  the  nature  of  the  compact?  Certainly  this  is  ascribing 
to  it  a  ver}"^  novel  capacity,  and  one,  it  is  thought,  entirely  foreign 
to  the  object  which  the  clause  was  really  intended  to  accomplish. 

It  will  be  admitted  that  three-fourths  v)f  the  States  mny  blend 
themselves  and  the  rest  into  an  entity,  and  surrender  to  it  their  sov- 
ereignty, by  an  amendment  providing  for  such  a  result.  But  it  does 
not  follow  that  such  is  their  present  condition.  If  several  sovereign 
nations  enter  into  a  strict  league  and  agree  to  a  clause  providing  for 
an  amendment  with  the  assent  of  a  majority  so  as  to  make  one  com- 
posite government  of  them  all,  (if  such  a  case  is  conceivable),  would 
such  a  clause  prevent  any  one  of  the  nations  from  detcrminiug  the 
casus  feoderisj  and  repudiating  the  league  for  what  it  deemed  an 
infraction  ?  Eleven  of  the  States  of  this  Union  attempted  to  sever 
their  connection  with  it,  and  if  the  States  were  not  already  blended, 
there  was  not  left  enough  to  amend  the  Constitution  so  as  to  in- 
clude these  eleven.  How  could  they  be  affected  by  the  amending 
power?  Where  would  the  sovereignty  be  then? 

It  is  thought  that  the  mistake  of  the  writer  is,  in  assuming,  for 
his  premises,  what  the  United  States  may  become  by  an  unlimited 
amendment  or  abrogation  of  the  Constitution,  instead  of  taking  it 
as  it  existed  at  the  beginning  of  the  late  war. 
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But  IS  the  amending  power  the  real  sovereignty  of  our  system? 
Sovereignty  is  defined  to  be  "the  ultimate,  absolute,  illimitable  power 
that  exists  somewhere  in  every  independent  society."  The  power 
which  can  amend  the  Constitution,  he  says,  is  illimitable,  and  this 
omnipotence  the  sovereignty.  Now",  the  Constitution  provides  that 
"  the  United  States  shall  guarantee,  to  every  State  in  this  Union,  a 
republican  form  of  government."  This  amending  power  is  re- 
strained.  An  amendment,  which  deprives  any  one  of  the  States  of 
its  republican  form  of  government,  is  unconstitutional,  and  not 
binding ;  it  can  only  be  enforced  by  physical  power,  though  assented 
to  by  the  requisite  number  of  States,  to  make  a  legal  amendment. 
Again,  the  very  article  giving  the  amending  power  provides  "  that 
no  State,  without  its  consmt,  shall  be  deprived  of  its  equal  suffrage 
in  the  Senate"  bv  anv  amendment  to  the  Constitution.  How  does 
this  agree  with  his  definition  of  sovereignty — that  illimitable  power 
which  may  re-partition  the  powx^rs  of  the  States  and  the  composite 
State  ad  libitum. — may  reduce  the  central  agency  to  a  shadow,  or 
erect  it  into  an  empire?  This  power,  then,  is  certainly  not  sovereign, 
and  "Congress  is  not  sovereign — for  it  has  only  powers  affirmatively 
granted,"  and  sovereignty  must  exist  "somewhere  in  every  inde- 
|)endent  society."  Where,  then,  does  it  reside  if  not  in  the  States? 
It  will  not  answer  to  say  that  it  belongs  to  the  States  united,  for  this 
would  but  be  a  recurrence  to  the  previous  condition  of  the  States; 
it  belonged  to  them  under  the  Articles  of  Confederation.  So  it  be- 
longs to  any  association  of  States. 

As  to  the  doctrine  of  allegiance,  he  says  it  is  an  axiom  of  politi- 
cal science,  that  where  the  sovereignty  abides,  there  the  allegiance  is 
due,  and  unless  there  is  allegiance  there  can  be  no  treason,  and  that 
the  Constitution  recognizes  that  treason  may  be  committed  against 
the  United  States.  The  inference  he  wishes  to  draw  from  this  is, 
that  as  the  Constitution  recognizes  that  treason  can  be  committed 
against  the  United  States  it  also  recognizes  that  the  United  States 
— the  composite  government — is  sovereign;  a  very  fair  inference 
too.  But  the  State  laws  also  provide  for  treason  against  the  States, 
and  have  always  so  provided,  and  may  not  there  be  the  same  infer- 
ence from  this  as  to  the  sovereignty  of  the  States?  His  statement 
that,  as  regards  the  States,  this  crime  is  not  treason,  though  prop- 
erly punishable  as  such,  is  pure  assumption,  if  his  argument  that 
the  United  States  is  a  composite  government,  in  his  sense  of  the 
term,  is  not  sound.  Should  it  not  rather  be  said  that  the  crime, 
M'hich  the  United  States  Constitution  denominated  treason,  is  not 
properly  treason,  though  justly  so  punishable? 
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At  page  337,  he  says,  that  after  the  war,  all  acts  must  be  regarded 
from  the  point  of  view  of  the  victor,  and  at  page  350,  he  repeats, 
the  view  of  the  conqueror  becomes  the  law  as  to  matters  involved 
in  the  contest,  and  the  Supreme  Court  decisions  should  be  regarded 
as  conclusive.  Now,  at  this  position,  no  reflecting  Southern  man  is 
disposed  to  murmur.  It  is  not  understood  that  the  Supreme  Court 
has  adopted  a  view  of  the  Constitution  which,  as  opposed  to  the  sev- 
eral States,  makes  the  Unit<?d  States  a  composite  sovereign  State 
— as  France,  England,  or  Russia,  is  sovereign. 

While  upon  this  subject,  it  may  not  be  out  of  place  and  uninter- 
esting to  add  a  little  to  the  States  rights  view  of  the  Federal  Gov- 
ernment which  is  very  well,  though  not  fully,  set  forth  on  pages 
313  and  314  of  the  article,  and  to  arrive  at  a  position  from  which 
the  reader  may  view  the  late  unpleasantness  through  legal'  s2)ectacles, 
not  put  upon  his  eyes  by  the  United  States  Government.  It  is  well 
stated,  on  the  pages  above  cited,  and  by  an  able  argument  on  pages 
317  and  318  (which  is  hereby  adopted),  clearly  proven,  that  the 
"  Constitution  was  beyond  controversy,  not  adopted  by  the  pcojJe, 
but  by  the  States  as  States ;  that  it  was  a  compact  between  the  States 
to  which  they  became  parties  as  States."  The  true  point  of  contro- 
versy is  stated  to  be  this :  What  sort  of  compact  was  the  Constitu- 
tion, and  what  was  the  result  of  its  adoption?  His  view  has  been 
sufficiently  quoted  and  discussed.  By  the  way,  what  is  a  little  re- 
markable about  his  view,  during  all  the  discussion  which  preceded 
the  adoption  of  the  Constitution,  and  in  all  that  has  taken  place 
since,  throughout  the  elaborate  commentaries  of  Story,  and  in  all 
the  "Great  Debate,"  not  one  argument  has  been  advanced,  so  far 
as  can  be  ascertained,  to  show  that  the  States  by  the  adoption  of  the 
Constitution  as  a  compact  between  previously  existing,  sovereign 
States,  became  blended  into  an  entity — and  the  United  States  a  com- 
posite State,  in  his  sense  of  the  term,  except  the  ingenioiLs  eiFort  of 
the  writer  in  the  April  number.  This  should  excite  close  scrutiny 
of  his  reasoning,  and,  if  found  false,  add  respect,  if  not  weight,  to 
the  views  of  the  old  fathers,  Jefferson  and  Madison,  as  to  the  nature 
of  the  compact  and  the  result  of  its  adoption.  They,  with  Mr- 
Calhoun,  state  it  to  be  a  constitutional  compact  between  the  States, 
the  result  of  which  was  the  creation,  by  the  States  in  their  sovereign 
capacities,  of  the  United  States  Government.  In  other  words,  the 
United  States  is  the  creature  of  the  States,  and  if  the  powers 
granted  to  the  States  united,  be  valid,  it  is  solely  because  they  are 
granted ;  and  if  the  granted  powers  are  valid,  because  granted,  all 
other  powers  not  granted  must  not  be  valid.     And  whether  the 
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Constitution  be  called  a  "social"  or  a  "constitutional"  compact, 
it  is  a  written  compact  enumerating  particularly  the  powers  granted, 
and  reserving  all  others  to  the  States — that  this  particular  enumer- 
ation necessarily  explains  and  limits  certain  general  phrases  copied 
from  the  old  Articles  of  Confederation ;  that  it  is  a  plain  principle, 
founded  in  common  sense,  and  illustrated  by  common  practice,  and 
essential  to  the  nature  of  compacts,  that  when  resort  can  be  had  to 
no  tribunal  superior  to  the  authority  of  the  parties,  the  parties 
themselves  must  be  the  rightful  judges  in  the  last  resort  whether  the 
bargain  made  has  been  violated;  that  there  can  be  no  authority 
above  the  States — ^the  parties — the  creators — to  say,  in  the  last  resort, 
whether  or  not  the  compact  has  been  violated,  or  judge  of  the  granted 
or  reserved  powers ;  that  the  States  have  an  equal  right  to  judge  for 
themselves,  not  only  of  usurpations  and  infractions,  but  also,  in  Mr. 
Jeiferson's  language,  of  the  mode  and  measure  of  redress ;  that  when 
it  is  claimed  that  the  States  granted  this  right  of  judging  in  the  last 
resort  to  the  United  States,  the  Constitution,  as  it  exists,  must  be 
produced,  and  the  clause  pointed  out  which,  beyond  doubt  or  cavil, 
surrenders  a  right  endangering  the  very  existence  of  the  States; 
that  it  is  no  answer  to  say,  that  this  right,  if  allowed  to  the  States, 
would  defeat  the  Constitution  and  destroy  the  Government  (the 
creature),  because,  to  allo>v  it  to  any  other  power  than  the  States, 
would  be  to  destroy  the  States — the  creators ;  that  (adopting  lan- 
guage quoted  above  in  regard  to  the  amending  power),  "the  only 
possible  security  in  the  nature  of  things  against  the  exercise  in  any 
given  manner  of  this  power,  lies  in  the  genius  of  our  people,"  who 
may,  if  they  desire,  alter  the  form  of  government,  and  grant  such 
powers  as  they  see  proper ;  that,  however  true  it  may  be,  that  the 
judicial  department  is,  in  all  questions  submitted  to  it  by  the  forms 
of  the  Constitution,  to  decide  in  the  last  resort,  this  resort  must  nec- 
essarily be  deemed  the  la^'t  in  relation  to  the  other  departments  of 
the  Government;  not  in  relation  to  the  rights  of  \h(t  parties  to  the 
comtltuiional  compact,  from  which  the  judicial,  as  well  as  the  other 
departments  of  the  Federal  Government,  hold  their  delegated 
trusts;  that  on  any  other  hypothesis,  the  delegation  of  judicial 
power  would  annul  the  authority  delegating  it,  and  the  concurrence 
of  this  department  with  the  others  in  usurped  powers  might  sub- 
vert forever,  and  beyond  the  possible  reach  of  any  rightful  remedy, 
the  very  Constitution  which  all  were  instituted  to  preserve. 
This  reasoning,  which  is  Mr.  Madison\s,  answers  the  subsequent 
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views  of  Mr.  Story,  who  contended  tliat  each  department  of  tlie 
Federal  Government,  and  each  member  of  every  department,  is  the 
interpreter  of  the  Constitution  for  it^fielf  in  the  first  instance,  when- 
ever called  iip^n  to  act  under  it.  If  the  question  w^as  not  of  a 
nature  to  be  capable  of  a  judicial  decision,  he  considered  such 
determination  by  the  department  called  on  to  act,  w^hether  it  be 
the  executive  or  the  legislative,  to  be  final.  If  it  be  capable  of 
judicial  investigation,  he  regarded  the  judicial  power,  and  the  Su- 
preme Court  of  the  United  States  as  the  head  thereof — the  final 
arbiter  of  the  constitutionality  of  the  act.  He  allowed  no  interpre- 
tation by  the  States.  lie  denied  that  the  United  States  Govern- 
ment  is  a  com{)act  between  the  States  in  their  sovereign  capacities 
as  parties,  but  insisted  that  when  the  evil  of  infraction  or  encroach- 
ment becomes  no  longer  endurable,  resort  must  be  had  by 
the  people  and  not  by  the  SfatcH,  to  the  ultimate  right  of  resistance. 
Even  this  view  recognizes  the  right  of  resistance;  it  onlj'  refers  to 
the  people  instead  of  the  States  the  right  of  ascertaining  the  usm'pa- 
tion  or  infraction  in  the  last  resort.  But  the  answer  as  given  above 
seems  conclusive,  as  far  as  reasoning  can  make  it.  If  it  is  once 
conceded  that  the  Constitution  is  a  compact,  as  stated  above,  the 
logical  conclusion  is  irresistible,  that  the  States  have  the  ultimate 
sovereignty,  and  to  them  allegiance  is  due  by  the  citizens  respect- 
ively; that  acording  to  common  sense,  they  are  the  judges  in  the 
last  resort  of  usurpations  and  infractions  of  the  Constitution  which 
they  made,  as  well  as  of  the  mode  and  measure  of  redress.  Mr. 
Story 'and  Mr.  Webster  felt  the  force  of  this  reasoning  and  admit- 
ted it,  but  denied  the  premises.  Our  WTiter  admits  the  premises 
but  denies  the  conclusion. 

For  the  purpose  of  showing  what  shifts  were  resorted  to  to  evade 
the  unanswerable  logic  of  the  advocates  of  States'  rights,  another 
view  of  the  Constitution,  by  a  certain  school,  the  chief  exj)onents 
of  which  were  Mr.  Story  and  Chancellor  Kent,  may  be  barely 
noticed.  It  was  this:  That  the  independence  of  the  United  States 
was  a  joint  and  not  a  separate  indej>eudence — the  logical  result  ot 
which  doctrine  is  that  the  States  are  the  creatures  of  the  United 
Colonies,  and  all  the  rights  and  prerogatives  of  the  States  are  the 
gifts  of  the  general  government — the  United  States — and  all  power 
not  delegated  to  the  States,  remains  in  the  Federal  Government. 
This  view  flourished  awhile,  and  though  long  since  exploded  by 
reason,  and  by  an  express  amendment  to  the  Constitution,  has  been 
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physically  enforced  by  the  late  war.  According  to  our  writer,  the 
Feileral  Government,  in  a  contest  with  any  of  the  States,  can  roll 
up  and  set  aiside  the  Constitution,  and  any  powei's  which  it  can 
physically  exercise,  are  rightful.  The  war  power  of  the  Govern- 
ment is  not  to  be  restrained  to  its  ^'ordinary  sovereign  or  municipal 
righfe/'  as  defined  by  the  Constitution;  but  military  governors 
and  military  courts  may  be  appointed  at  will  by  the  Federal 
Executive,  and  Confiscation  and  Abandoned  Property  Acts  bfe  passed 
by  the  Federal  Legislature,  according  to  the  exigencies  of  the  case ; 
and  as  a  consequence  of  this,  in  a  war  with  foreign  nations — when- 
ever the  war  power  is  called  into  requisition — the  ordinary  sovereign 
rights  of  the  Government  may  be  overstepped  and  the  Constitu- 
tion disregarded;  and  this  is  the  logical  result  of  a  blending  into  a 
composite  State.  Now,  while  these  acts  may  be  sustained  by  the 
United  States  army  in  time  of  war,  the  question  recurs  upon  tlie 
return  of  peace — ^at  least  in  this  narrowed  form — will  the  acts  of 
the  Federal  Government  professedly  performed  "to  put  down 
rebellion  and  puuLsh  treason,"  and  which  could  be  justified,  accord- 
ing to  the  laws  of  either  national  or  civil  war,  only  upon  the 
hypothesis  that  the  United  States  Government  is  sovereign,  in  the 
international  law  sense  of  the  term  (contradistinguished  from  its 
ordinary  sovereignty),  be  held  valid  when  they  are  in  a  condition 
to  be  questioned  before  the  Supreme  Court  of  the  United  States, 
who.se  judges  are  sworn  to  protect  the  Constitution? 

Our  writer  has  labored  very  industriously  to  prove  that  the  Fed- 
eral Government,  in  the  late  war,  could  exercise  both  belligerent 
and  sovereign  rights.  The  view  of  the  Government  being  estab- 
li^hed  by  the  resuU  of  the  ivar,  this  elementary  principle  of  the  laws 
of  civil  war  will  readily  be  admitted. 

But  the  acts  above  can  not  be  justified  as  the  exercise  of  belliger- 
ent rights^  because,  in  many  instances,  their  subject-matter  was 
neither  prize,  booty,  nor  contraband  of  war,  nor  things  appertain- 
ing thereto;  but  more  especially  because,  viewed  as  a  belliger- 
ent attempting  to  enforce  belligerent  rights,  the  penalties  of  rebell- 
ion and  treason  are  totally  inapplicable.  True  it  is,  that  after  the 
war  the  successful  party  can  assume  its  ordinary  sovereign  rights ; 
but  this  does  not  answer  the  question,  for  it  could  exercise  ordinary 
.sovereign  rights  during  the  war.  He  answers  it  by  saying  the 
warrant  is  to  be  found  in  the .  expansion  of  the  war  power  of  the 
United  Stiites  Government  growing  out  of   the  emergency  of   jf 
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gigantic  rebellion.  Startling  as  the  suggestion  of  a  war  power  in 
the  Government,  not  restricted  by  the  Constitution,  would  have 
been  to  its  founders,  this  is  but  begging  the  question,  or  at  most, 
but  justifying  the  acts  with  the  United  States  array  in  time  of  war. 
It  remains  now  to  be  seen  whether  the  Supreme  Court  of  the 
United  States  will  maintain  them.  Certainly,  if  time  is  an  indica- 
tor, it  has  betrayed  reluctance  in  the  Abandoned  Property  Case  in 

point. 

Edmu>'d  S.  Mallory, 

Jackson,  Tenn, 
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Agent. 

1.  Compantf — Director — WarrarUy  of  Authority — Alisrepresentalion  of  Fad.  The  di- 
rectors of  a  railway  company  which  had  ftilly  exercised  the  borrowing  powera  con- 
ferred upon  it  by  its  special  act,  in  August,  1864,  advertised  that  they  were  "pre- 
pared to  receive  proposals  for  loans  on  mortgage  debentures,"  "to  replace  loans  fall- 
ing due."  W.  W.  (the  plaintiff's  testator)  offered  a  loan  of  £500;  and,  his  offer  be- 
ing accepted,  he  in  the  same  month,  sent  his  cheque  for  £500  to  the  directors,  for 
which  he  requested  that  a  debenture  should  be  issued  to  him.  In  pursuance  of  a 
resolution  of  the  directors  to  that  effect,  the  cheque  was  handed  to  H.,  the  contractor 
for  the  works,  who  had  been  (but  then  had  ceased  to  be)  the  holder  of  seven  deben- 
ture bonds  for  £500  each;  and  H.  was  requested  to  transfer  one  of  them  to  W.  W.,  and 
it  was  by  the  same  resolution  directed  "that  such  bond  be  on  the  Ist  of  October  ex- 
chanjired  for  a  new  one."  II.  kept  the  cheque  (whicli  was  duly  honored),  but  was 
unable  to  transfer  the  debenture;  and  in  pursuance  of  a  resolution  of  the  directors  of 
the  5th  of  October,  a  new  debenture  bond  for  £500  was  sealed  and  sent  to  the  plain- 
tiff, as  executor  of  W.  W.  The  defendant,  a  director  of  the  company,  was  a  party  to 
each  of  the  above  transactions.  By  a  decree  of  the  Court  of  Chancery,  of  the  14th 
of  February,  1868,  the  above  mentioned  debenture  was  declared  void,  as  being  for  a 
sum  in  excess  of  the  borrowing  powers  of  the  company.  ^  Upon  a  case  stated  for  the 
opinion  of  the  Court,  without  pleadings,  and  upon  the  argument  of  which  it  was 
agreed  that  no  question  of  non-joinder  was  to  be  raised : 

Held^  that  the  defendant  was  liable  as  for  a  breach  of  warranty;  that  the  directors 
had  power  under  the  circumstances,  to  issue  a  debenture,  which  would  be  valid  and 
binding  upon  the  company;  and  that  the  plaintiff  was  entitled  to  recover  as  against 
him  the  £500,  together  with  interest  by  way  of  damages :  Weeks  v.  Propet%  C.  P., 
vol  viii.,  427. 

2.  Indemnity  of  Agents — i^ock  Exchange  Usage — Defaulting  Broker,  The  plaintiffs, 
brokers  on  the  London  Stock  Exchange,  bought  for  the  defendant  (who  was  not  a 
member  of  the  Stock  Exchange),  certain  shares  for  the  account  of  the  15th  of  July, 
1870,  and  on  that  day,  by  his  instructions,  carried  them  over  to  the  account  of  the 
29th  of  July,  and  paid  differences  amounting  to  £1688.  The  defendant  and  various 
others,  principals  of  the  plaintiffs,  not  having  paid  the  amount  due  from  them  in 
respect  of  contracts  for  the  15th  of  July,  the  plaintiffs  became  defaulters,  and  on 
the  18th,  in  conformity  with  the  rules  of  the  Stock  Exchange,  they  were  declared 
defaulters,  and  their  transactions  were  closed,  and  accounts  were  made  up,  at  the 
prices  current  on  that  day.  On  the  closing  of  the  accounts,  a  further  sum  became 
due  from  them  in  respect  of  differences  upon  the  contracts  carried  over  by  them  for 
the  defendant.    In  an  action  to  recover  this  sum  and  the  £1688 : 

Held  (reversing  the  decision  of  the  Court  below),  that  the  defendant  was  not  lia- 
ble for  anything  beyond  the  £1688,  there  being  no  implied  promise  by  a  principal 
to  his  agent  to  indemnify  him  for  loss  caused,  not  by  reason  of  his  having  entered 
into  the  contracts  which  he  was  authorized  to  enter  into  by  the  principal,  but  by 
reason  of  his  own  insolvency :    Duncan  v.  HUt^  Ex.  (Ex.  Ch.,)  vol.  viii.,  242. 
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Assignment  of  all  Debtor's  Property. 

On  the  6th  of  June,  1871,  G.,  a  dealer  in  oil,  borrowed  £400  of  N.,  hia  brother-in- 
law,  the  money  to  be  re-paid  in  a  month.  The  money  not  having  been  repaid  when 
due,  X.  pressed  for  it,  and  ultimately  placed  the  matter  in  the  hands  of  his  solicit- 
ors, who  gave  G.  till  the  end  of  July  to  pay.  On  the  1st  of  August  G.  asked  N.  for 
further  time,  and  N.  said  he  must  have  a  speedy  settlement  or  he  should  take 
proceedings.  G.  said  he  would  do  what  he  could  during  the  week.  On  the  5th  of 
August  he  went  to  N.  and  said  he  had  no  money,  but  that  he  had  some  oil,  and 
that  if  N.  could  induce  a  firm  of  B.  &  Co.,  in  which  he  had  formerly  been  a 
partner,  to  buy  it,  he  should  be  paid  out  of  the  proceeds.  N.  went  to  B.  and 
explained  the  circumstances  to  him,  and  ultimately  B.  consented  to  treat  with  G. 
G.  then  went  to  B.,  and  in  the  result,  a  contract  was  entered  into  by  B.,  on  behalf  of 
his  firm,  to  buy  fourteen  casks  of  oil  from  G.  At  this  time,  G.  had,  in  fact,  no  oil. 
but  on  the  9th  of  August,  he  ordered  fourteen  casks  from  W.  on  credit,  and  this  oil 
was  by  G.'s  direction  sent  to  B.  &  Co.  G.  never  paid  for  it,  and  had  no  means  of 
doing  so  when  he  ordered  it.  On  the  15th  of  August,  G.  called  at  the  warehouse  of 
B.  &  Co.  to  settle  the  purchase,  and  by  his  order  B.  &  Co.  paid  to  N.  the  amount  of 
his  loan  and  interest,  and  paid  the  balance  of  the  price  of  the  oil  to  G.  On  the*  6th 
of  April,  1872,  G.  was  adjudicated  a  bankrupt,  the  act  of  bankruptcy  being  tlie 
filing  of  a  petition  for  liquidation  on  the  7th  of  March.  The  trustee  afterward? 
applied  to  the  County  Court  to  set  aside  the  payment  of  the  £400  to  N.  as  a  fraudu- 
lent jjreference  and  an  act  of  bankruptcy.  The  case  was  tried  by  a  jury,  who  found 
that  when  the  transaction  took  place  the  oil  was  substantially  the  whole  of  the 
bankrupt's  property;  that  to  the  knowledge  of  N.  he  was  insolvent:  and  that  the 
transfer  was  not  made  bona  fide,  but  fraudulently  without  pressure,  with  a  view  of 
giving  N.  a  preference  over  the  other  creditors  of  G. 

The  judge  thereupon  AeZrf,  that  the  transaction  was  void  as  an  act  of  bankruptcy, 
and  a  fraudulent  preference,  and  ordered  N.  to  pay  to  the  trustee  the  sum  which 
he  had  received. 

On  appeal,  AeW,  that  the  purchase  of  the  oil  was  a  bona  fide  transaction  in  the 
ordinary  coui-se  of  trade,  and  that  N.  was  a  payee  in  good  faith,  and  for  valuable 
consideration ;  that  there  was  no  act  of  bankruptcy  and  no  fraudulent  preference. 

The  order  of  the  County  Court  Judge  was,  therefore,  discharged. 

The  proviso  in  section  92  of  the  Bankruptcy  Act,  1869,  in  favor  of  a  purcba.ser, 
payee,  or  incumbrancer,  in  good  faith  and  for  valuable  consideration,  extends  to  a  ca^ 
where  the  consideration  is  the  payment  of  a  pre-existing  debt. 

The  court  may  disregard  the  finding  of  a  juiy  if  it  sees  that  it  is  inconsistent 
with  the  evidence,  and  need  not  direct  a  new  trial  to  take  place :  Ex  pcarte  Norton; 
In  re  Odden;    C.  J.  B.,  (Eq.  cases),  vol.  xvi.,  397. 

Bill  of  Exchange. 

Acceptance — What  it  Admits — Eaioppd — UnatUhorized  Indorsement  by  one  of  ivo 
Partners.  B.,  a  member  of  the  firm  of  W.  &  B.,  attorneys  and  solicitors,  drew  and 
indorsed  for  value  to  the  plaintiff  in  the  partnership  name,  a  bill  of  exchange,  pay- 
able to  the  order  of  W.  &  B.,  which  the  defendant  accepted  without  consideration. 
The  indorsement  was  in  respect  of  an  entirely  private  matter  of  business  between  B. 
and  the  plantifT,  unconnected  with  partnership  purposes;  B.  had  no  authority  from 
W.  either  to  draw  or  indorse  the  bill.  In  an  action  by  the  indorsee  against  the  ac- 
ceptor, the  defendant  having  traversed  the  indorsement : 

Held,  that  the  defendant  was  not  estopped  from  showing  that  there  had  been  no 
indorsement  in  fact  by  the  firm:     Garland  v.  Jacombj  Ex.,  (Ex.  Ch.),  vol.  viii,  216. 
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BniDisG  CosTBACT. 

TiK  engineer  of  a  railwuy  company  prepared  a  npecifi (ration  of  the  vorkx  on  a, 
]irv]Ki*ii  raiJwaj,  and  certain  contriictorx  fixed  prices  to  the  sieveral  iteniH  in  the 
•jwificailoDs,  and  ofiered  lo  construct  the  railway  for  the  aum  total  of  llie  prices 
i£i«l  lu  the  itema.  A  contract  under  seal  wa-i  thereiipon  made  between  the  coti- 
mauK  and  the  company,  by  which  the  contractors  agreed  to  cnnstnict  and  dtliver 
^<;  railway  completed  by  a  certain  day  at  a  sum  c<|iial  to  the  niim  total  above  nien- 
lion^.  li  the  conCractora  failed  to  proceed  with  the  works,  the  company  might 
uke pCHAeteion  and  proceed  with  them;  in  which  case  a  valuation  should  he  made 
bj  the  tnpnecr,  or,  if  either  party  required  it,  by  arbitration.  The  contract  con- 
ulned  provisions  making  the  certificate  of  the  engineer  conclusive  between  the  par- 
:[tr;  and  it  was  provided  that  all  accounts  relating  to  tlie  contract  shoutd  be  Hiib- 
milled  U)  and  setiled  by  the  engineer;  and  (hat  his  certificate  for  tlie  ultimate  hal- 
toceshnuld  be  final  and  conclusive;  it  wax  further  provided  that  all  questions,  ex- 
L-epl  sacW  aa  were  lo  be  determined  by  the  engineer,  were  to  be   referred  to   arbitra- 

The  railway  was  completed  and  the  engineer  gave  his  final  certificate  as  to  the 
balance  due  to  the  contractor. 

-s  had   assigned  their  interest  in  the  contract  to  IruHlees  on  trust  lOr 
rs  and  for  themselves,  in  certain  proportions. 

I   filed   a  bill    against   the  company,  making  claims  on   several 
mmnili,  and  praying  an  account  and  payment: 

Hdil,  (hat  the  contractors  could  not,  on  mere  verbal  promises  by  the  engineer, 
niaintain  against  the  company  a  claim  to  be  paid  sums  beyond  the  sumn  specified  in 
'hen>ntracl  under  seal: 

Bdd,  that,  although  the  amount  of  the  works  to  be  executed  might  have  been  un- 
iltmat«l  in  the  engineer's  sjiecification,  the  contractors  could  not,  under  the  circiiiu- 
tances,  maintain  any  claim  against  the  company  on  that  ground: 

Hrld,  thai,  in  the  absence  of  fraud  on  the  part  of  the  engineer,  and  where  hif  cer- 
liJiaie  ha^  been  made  a  condition  precedent  to  payment,  his  certificate  must  be  con- 
tliiflte  belween  the  parties  ; 

Udd,  thai  i>ne  of  several  mfuu  ijue  trust,  could  not,  on  an  allegation  that  the 
ir<L4«ia  refuted  to  take   proceedings,  maintain   a  suit   against  a  debtor  to  the  trust 

Wber*  a  contract  han  provided  that  the  certificate  of  the  engineer  or  of  an  arbi- 
wmrshall  be  a  condition  precedent  to  payment,  the  Court  does  not  obtain  juriH- 
liclion  because  of  the  power  to  refer  lo  arbitration. 

Per  Lord  Bomilly,  M.  R. :  Merc  allegations  of  fraud  without  facts,  from  which 
Ifiud  will  be  inferred  are  not  suflicient  to  avoid  a  demurrer. 

IMer  of  the  Master  of  the  KoUs  affirmed ;  Sharpe  v.  ijin  Pavlo  Baii«vs  Coin- 
P-^,  h.  JJ.,  (Ch.  Ap.)  vol.  viii,  ij97. 

)  hy  Perilx  of  the  Sea  withont  D^auU  of  Skip- 
r-party  from  Riga  to  London,  provided  that 

cargo  of  lalh-wood,  and  deliver  the  same  on 

31  of  316/.       There  was  the  usual  exception 

aid   half  on  arrival,  and  the  remainder  on 

Part  of  the  cargo,  loaded   in  accordance 

of  the  sea,  without  any  default  of  the  master 
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Ilddy  that  the  ship-owner  was,  on  delivery  of  the  remainder  of  the  cargo,  entitled 
to  the  full  sum:     Robimon  v  Knightly  C.  P.  vol.  viii,  4(55. 

Condition. 

If  the  directors  of  a  railway  company  become,  for  the  purposes  of  the  company, 
lessees  of  land,  with  a  privilege  to  use  docks,  and  agree  to  pay  rent  and  royalties  to 
the  owner  of  the  docks,  and  enter  into  other  conditions  which,  by  a  state  of  circum- 
stances subsequently  created,  appear  to  be  unreasonable  and  impolitic,  such  stipu- 
lations and  conditions  can  not,  on  that  account,  be  treated  as  vUra  vires  of  the  direc- 
tors. 

Nor  can  a  condition  to  pay  shipping  dues,  not  only  for  goods  actually  brought 
along  the  railway  and  shipped  at  those  dock.-*,  but  for  goods  brought  along  the  rail- 
way to  be  shipped  at  other  docks,  be  treated  as  a  covenant  in  restraint  of  trade:  Taj 
Vak  BaiJway  Company  v.  Macnabb,  (House  of  Lords,  Eng.  and  1.  Appealf*,) 
vol.  vi  169. 

Conditions  of  Sale, 

Venil^'  and  Parchojeer — Poxcer  to  rescind.  The  defendant,  in  March,  1868,  (as  Bur- 
viving  devisee  in  trust),  sold  by  auction  to  the  plaintiff's  testator  land  and  tolls  (lot* 
3  and  4)  under  certain  conditions.  Condition  3  provided  that  the  vendors  were  to 
deliver  to  the  purchaser  an  abstract  of  title  within  seven  days  from  the  sale,  the 
purcliaser  was  to  make  his  objections  and  requisitions  within  twenty -one  days  of  the 
delivery  of  the  abstract,  and  all  objections  and  requisitions  not  made  within  that 
time,  were  to  be  taken  to  be  waived;  "and,  in  case  any  purchaser  shall  make  any 
objection  or  requiaition  on  the  title  of  the  respective  lots,  which  the  vendors  shall  be 
unwilling  or  unable  to  answer  or  comply  with,  the  vendors  reserve  to  themselves  the 
option,  notwithstanding  they  may  have  attt*mpted  to  answer  or  comply  with  such 
objections  or  requisitions,  or  may  have  partly  done  so,  at  any  time  to  rescind  the 
contract  for  sale  of  the  lot- or  lots,  in  respect  of  which  such  objections  or  requis^i- 
tions  shall  be  made,  upon  repaying  or  tendering  to  such  purchaser  or  purchasen* 
the  depasit  money,  without  interest,  costs,  or  exi)enses,  in  full  of  all  claims  or  de- 
mands for  the  investigation  of  title  or  otherwise."  An  abstract  was  delivered,  on 
which  the  purchaser  made  and  insisted  on  two  objections,  of  which  one  (as  to  lot  3) 
was  frivolous,  and  the  other  (as  to  lot  4)  was  an  objection  as  to  quantity,  in  respect 
of  which  he  was,  under  another  condition,  only  entitled  to  compensation,  which  wai' 
offered.  The  defendant  thereupon,  on  the  24th  of  July,  filed  a  bill  in  Chancery  for 
8j)ecific  performance,  and  the  purchaser,  on  the  23rd  of  September,  put  in  an  answer, 
in  which  he  reiterated  his  objections,  and  also  objected  to  complete  on  the  ground 
of  certain  transactions  affecting  lot  4  which  had  not  been  disclosed  by  the  abstract. 
These  transactions  were  known  to  the  vendor  at  the  time  of  the  sale,  and  were  in- 
tentionally, but  bona  fide  omitted  from  the  abstract,  as  it  was  supposed  they  did  n(t 
affect  the  title.  The  contents  of  the  deeds,  relating  to  these  transactions,  were  first 
communicated  to  the  plaintiff  by  an  afhdavit,  made  by  the  defendant  in  this  action 
under  an  order  for  discovery ;  but  the  deeds  were  previously  known  to  his  attorney, 
who  had  been  a  clerk  in  the  office  were  they  were  prepared.  On  the  2nd  of  Decem- 
ber, the  purchaser  died;  on  the  26th  of  January,  18G9,  the  vendor's  solicitor  wrote 
to  the  solicitor  of  the  purchaser,  requesting  particulars  of  the  probate  of  his  will; 
and,  on  the  12th  of  February,  the  vendor  (the  now  defendant)  announced  his  inten- 
tion to  rescind,  and  afterwards  formerly  rescinded  the  contract,  and  tendered  the 
deposit.  An  order  was  made  in  the  suit  tliat  the  defendant,  the  plaintiff  in  the 
suit,  should  revive  it,  or  that  the  bill  should  be  dismissed  without  coets,  and  the  stilt 
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not  being  revived,  the  bill  was  dismissed  accordingly.  In  an  action  brouglit  by  the 
plaintiff  against  the  defendant  for  not  deducing  a  good  title,  and  for  fraudulently 
rifj»re«ntiug  that  he  had,  and  would  deduce  a  good  title,  the  arbitrator,  to  whom  the 
fict^  were  referred,  having  negatived  fraud  ; 

HiUhy  the  court  below  (Kelly,  C.B.,  Martin,  B.,  and  Cleasby,  B.;  Bramwell,  B., 
Ji-Si^tnting^,  that  the  defendant  was  entitled  to  rescind,    li^rror  being  brought : 

MM  by  the  Court  of  Exchequer  Chamber  (Blackburn,  Keating,  Brett,  Archibald, 
dnd  Honyman,  JJ.,  Grove,  J.,  dissenting),  that  the  defendant  had,  by  filing  his  bill, 
eitcted  not  to  rescind  on  any  of  the  original  objections,  but  that  the  third  condition 
applied  to  all  objections  to  the  title,  whether  appearing  on  the  abstract  or  not ;  that 
the  defendant  was,  therefore,  entitled  to  rescind  on  account  of  the  objection  as  to 
Ifit  4  raised  by  the  answer,  and  founded  on  the  transactions,  which  were  omitted 
from  die  abstract;  and  that  the  delay  from  the  filing  of  the  answer  on  the  23rd  of 
Stptember,  1868,  to  the  12th  of  February',  1809,  was  not  unreasonable.  Qaccre 
whether,  if  an  action  had  been  brought  against  the  defendant  for  breach  of  his  con- 
tract to  deliver  a  true  abstract,  the  plaintiff  could,  under  t!ie  circumstances,  have 
rt-corered  substantial  damages:     Gi'ay  v.  Fmvler,  vol.  viii,  Ex.  (Ex.  Ch.),  249. 

CmoM  OP  Trade. 

WniUn  CorUrad — Evidence  of  Trade  Usage — Charter-party — Principal  and  Agent. 
Tlie  defendant!},  acting  as  agents  for  one  L.,  chartered  a  ship  for  the  conveyance  of  a 
canro  of  currants  from  the  Ionian  Islands.  The  charter-party  was  expressed  to  be 
made  and  was  signed  by  the  defendants,  as  "agents*  to  merchants,"  the  name  of  the 
principal  not  being  disclo5»ed : 

Hdd,  on  the  authority  of  Humphey  v.  Dale,  (E.  B.  &  E.,  1004;  27  L.  J.  (Q.  B.)  390) 
and  Fkd  v.  Murion  (Law  Rep.  7  Q.  B.  126),  that  evidence  was  admissible  in  an  ac- 
tion by  the  ship-owners  against  the  defendants  upon  the  charter-party,  of  a  trade 
o<4ge,  by  which,  if  the  name  of  the  principal  is  not  disclosed  within  a  reasonable 
time,  the  agents  themselves  are  personally  liable :  Hutchimon  v.  Taihrnn,  C.  P.,  vol. 
viii,  482. 

Ct-pres. 

Certain  charitable  trusts  declared  a  century  or  two  ago,  in  favor  of  poor  prisoners 
in  the  city  of  London,  having  lapsed  by  reason  of  the  abolition  of  the  law  of  im- 
I':»"*onment  for  debt,  and  the  closing  of  debtors'  prisons,  the  Attorney-General  by  a 
Hitme  proposed  that  all  the  funds  should  be  treated  as  one  cliarity,  and  applied  to 
the  building,  establishment,  and  maintenance  of  a  school  for  children  of  persons 
(ftnvicted  of  crime,  and  undergoing  sentence: 

Hdd,  upon  the  construction  of  the  bequests,  that  by  "poor  prisoners"  were  meant 
I'risoneiB  for  debt,  especially  the  poorest  and  most  sickly  of  such  prisoners,  and  in 
all  c4£es  adults;  and  that  there  was  no  intention  to  relieve  childi'en,  or  to  assist  ed- 
ucation: 

ffeW,  consequently,  that  the  proposal  did  not  approach  sufficiently  near  to  the 
cbiritable  intentions  of  the  donors  to  admit  of  the  funds  being  applied  cy-pres  in 
the  maimer  proposed : 

fl«Hi  farther,  that  the  proposed  scheme  would  be  unnecessary,  as  contemplating 
an  object  already  partially  or  wholly,  and  better,  provided  for  by  the  Industnal 
'^ekstbAd;  inconsistent  with  charitable  intention,  as  tending  to  the  relief  of  the 
pab&iitoB  and  taxes;  and  inexpedient,  as  resulting  in  the  assemblage  together  in 
OMMablkhment  of  children  suffering  under  a  common  misfortune,  and  thus  per- 
NWlfiiy  the  memory  of   that  misfortune :    In  re  Pi'ison  Charities,  V.-C.  B.,  (Eq> 
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Director. 

A  director  of  a  joint  stock  company  is  in  a  fiduciary  position  towards  the  com- 
pany, and  if  he  makes  any  profit  on  account  of  transactions  of  business  when  he  ih 
acting  for  the  company,  he  must  account  for  them  to  the  company. 

So,  if,  acting  for  himself,  he  proposes  to  the  company  a  contract  from  the  exe- 
cution of  which  he  will  derive  a  profit,  that  profit  belongs  to  the  company. 

Wliere  the  articles  of  a  joint  stock  association  declared  that  if  a  director  had 
any  interest  in  a  contract  proposed  for  acceptance  by  the  association,  he  should  de- 
clare his  interest,  or  his  place  as  director  should  be  vacated,  and  that  having  de- 
clared it  he  should  not  vote  on  the  proposal : 

Held,  first,  that  "declare  liLs  interest"  meant  declare  the  nature  of  his  interest, 
and  that  the  words  were  not  satisfied  by  a  mere  declaration  that  he  had  an  interest 
in  the  matter: 

And,  secondly,  that  the  vacating  of  the  seat  would  not  prevent  the  contract 
itself  from  being  treated  as  one  made  for  the  benefit  of  the  association,  for  that  the 
rule  of  equity  would  apply  to  such  a  case  in  addition  to  the  i)enalty  specially  men- 
tioned by  the  article  of  association. 

In  a  joint  stock  association  created  for  the  purpose  of  carrying  into  effect  loans 
and  other  financial  operations,  C.  (who  carried  on  business  as  a  stockbroker),  was  a 
director.  An  article  of  the  association  required  that  if  a  director  "contracts  witli 
the  company,  or  is  concerned  in,  or  participates  in  the  profits  of  any  contract 
with  the  company,  or  participates  in  the  profits  of  any  work  done  for  tlie 
company,  without  declaring  his  interest  at  the  meeting  of  directors  at  which 
such  contract  is  determined  on,  or  work  ordered,"  his  office  of  director  should  l>e 
vacated.  The  article  further  required  that  he  should  not  vote  on  such  contract  or 
work.  C.  had  entered  into  an  arrangement  with  P.  to  "place"  the  debentures  of  a 
railway  company  for  a  commission  of  5  per  cent.  C,  at  a  meeting  of  the  directors, 
without  mentioning  his  arrangement  with  P.,  but  merely  declaring  that  he  had  an 
interest  in  the  transaction,  proposed  to  the  association  that  it  should  undertake  to 
"place"  these  debentures  at  a  commission  of  1 J  per  cent.  The  proposal  was  adopteil, 
and  debentures  to  a  very  large  amount,  were  "placed"  by  the  association : 

Held,  that  C.  was  liable  to  account  to  the  association  for  the  difference  between 
the  two  amounts  of  commission,  so  far  as  concerned  the  debentures  which  had  bee" 
actually  placed  by  the  association. 

Chad  a  partner,  K.,  who  was  not  in  any  way  connected  with  the  association; 
the  transaction,  however,  had  been  a  partnership  transaction : 

Heldj  that  the  partners  were  liable,  jointly  and  severally,  to  make  good  to  tlie 
association  the  profits  of  which  it  ought  to  have  received  in  the  increased  amount  of  the 
commission :  Imp&'icd  MercarUUe  Credit  Company  v.  Coleman  <fc  Knight^  (House  of 
Lords,  Eng.  and  1.  Appeals),  vol.  vi,  189. 

Election. 

After  a  lady,  who  had  married  during  her  minority,  had  come  of  age,  a  settle- 
ment was  executed  in  the  year  1850  to  which  her  father  was  a  party,  by  which, 
after  reciting  that  on  the  treaty  for  the  marriage  it  had  been  agreed  that  certain  suni.s 
of  stock  belong  to  the  husband,  and  a  reversionary  interest  belonging  to  the  wife, 
should  be  settled  upon  the  trusts  thereinafter  mentioned,  and  that  the  wife's  father 
had  agreed  to  transfer  certain  bank  shares  to  the  trustees,  to  be  held  upon  the 
trusts  thereinafter  mentioned;  and  reciting  the  transfer  of  the  sums  of  stock  and  the 
bank  shares  to  the  trustees,  trusts  were  declared  as  to  the  sums  of  stock  tor 
the  husband  for  life,  and  then  for  the  wife  for  her  life;  and  as  to  the  bank  shares, 
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during  the  joint  lives  of  the  husband  and  wife,  to  pay  half  the  income  to  the  hus- 
band and  the  other  half  to  the  wife  for  her  separate  use;  and  after  the  decease  of 
either  to  pay  the  whole  income  to  the  survivor  for  life,  and,  subject  to  the  above 
life  interests,  the  sums  of  stock  and  bank  shares  were  to  be  upon  the  trusts  therein 
mentioned  for  the  children  of  the  marriage.  By  another  witnessing  part  the 
husband  and  wife  purported  to  assign  the  wife's  reversion  to  the  trustees,  to  be  held, 
when  it  came  into  posj^$»ion,  on  the  same  trusts  as  the  bank  shares.  In  1865  the 
marriage  was  dissolved  by  a  decree  of  the  Divorce  Court.  In  1871  the  wife's  re- 
version fell  into  possession,  and  she  filed  a  bill  to  establish  that  she  was  not  put  to 
her  election  under  the  settlement,  and  to  have  the  fund  transferred  to  her : 

Hdd  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  wife  was  put  to 
her  election  between  the  interests  provided  for  her  by  the  settlement  and  her  right 
to  receive  this  fund  free  from  the  settlement: 

Held^  further,  that  in  the  event  of  her  electing  to  take  against  the  settlement,  she 
was  bound  to  account  for  all  income  received  under  it  since  the  date  of  the  order 
ftm  for  dissolution,  and  that  the  parties  disappointed  by  her  election  had  a  lien  on 
the  fund  for  what  she  had  so  received ;  but  that  she  was  not  liable  to  account  for 
income  received  during  the  coverture : 

Campbdl  v.  IngUby,  (1)  considered.  (21  Beav.,  567;  1  De.  G.  &  J.,  393),  Coding- 
ton V.  Lindsley,  L.  C.  &  L.  J  J.,  (Ch.  Ap.,)  vol.  viii,  578. 

Equity. 

Where,  in  the  making  of  an  agreement  between  two  parties,  there  has  been  a 
mutual  mistake  as  to  their  rights,  occasioning  an  injury  to  one  of  them,  the  rule  of 
equity  is  in  favor  of  interposing  to  grant  relief. 

The  Court  of  Equity  will  not,  if  such  a  ground  for  relief  is  clearly  established, 
decline  to  grant  relief  merely  because,  on  account  of  the  circumstances  which  have 
intervened  since  the  agreement  was  made,  it  may  be  difficult  to  restore  the  parties 
exactly  to  their  original  condition. 

What  is  the  nature  of  a  mistake  and  what  has  been  the  cause  of  it  will  be 
considered  in  determining  whether  relief  ought  to  be  granted.  The  rule  igTiorantia 
jvrig  neminem  ezeuaat  applies  where  the  alleged  ignorance  is  that  of  a  well-known 
mle  of  law,  but  not  where  it  is  that  of  a  matter  of  law  arising  upon  the  doubtful 
construction  of  a  grant.  In  the  latter  case,  it  is  not  decisively  a  ground  for  refusing 
relief. 

# 

Acquiescence  in  what  has  been  done  will  not  be  a  bar  to  relief  where  the  party 
alleged  to  have  acquiesced  has  acted,  or  abstained  from  acting,  through  being  igno- 
rant that  he  possessed  rights  which  would  be  available  against  that  wliich  he  per- 
mitted to  be  enjoyed :  Earl  Beauchamp  v.  Winn,  (House  of  Lords,  £ng.  &  I.  Ap- 
peals,) vol.  vi,  223. 

Evidence  of  no  Settlement. 

The  Court  will  accept  as  evidence  that  there  was  no  settlement  on  the  marriage 
of  a  woman  resident  abroad  on  affidavit  by  a  solicitor,  disclosing  facts  which  make 
it  unlikely  that  there  was  a  settlement,  and  stating  positively  that  he  was  told  by  the 
lady  and  her  husband  that  there  was  none:  Woodward  y.  iVatt,  V.-C.  M.,  (Eq. 
cases,)  vol.  xvi,  127. 

Evidence. 

At  the  trial  of  an  action  under  9  &  10  Vict.  c.  93,  brought  for  the  benefit  of  the 
mother,  widow  and  children  of  E.,  claiming  damages  from  the  defendants  for  hav- 
ing, by  their  negligence,  caused  the  death  of  B.,  it  was  proved  that  the  deceased 
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was  under  a  covenant  to  pay  his  mother  an  annuity  of  200/.  during  their  joint  lives. 
A  witness  was  then  called  for  the  plaintifl',  who  stated  that  he  was  an  "accountant," 
and  that  he  had  personal  experience  as  to  the  mode  in  which  insurance  business 
was  conducted.  He  gave  evidence,  after  referring  to  certain  tables  used  by  insur- 
ance offices  called  the  "Carlisle  Tablas,"  as  to  the  average  duration  of  life  of  two 
persons  of  the  ages  of  the  mother  and  son  respectively,  and  as  to  the  price  for  which 
an  annuity  for  the  mother's  life  could  be  bought.  The  admissibility  of  this  evidence 
was  objected  to  by  the  defendants,  and  was  ruled  to  be  admissible.  In  summing  up, 
the  learned  judge  directed  the  jury  that  they  might,  if  they  thought  proper,  calcu- 
late the  mother's  damages  by  ascertaining  wiiat  was  the  sum  which  would  purchase 
an  annuity  of  200/.  for  a  person  of  her  age,  according  to  the  average  duration  of 
human  life ;  and  that  in  calculating  the  widow's  and  children's  damages,  they 
might,  if  they  thought  proper,  take  as  a  guide  the  period  of  the  probable  duration 
of  life  of  a  person  of  the  age  of  the  deceased.  On  the  argument  of  a  bill  of  ex- 
ceptions tendered  to  the  ruling  of  the  learned  judge  in  admitting  the  evidence  and 
to  his  direction  to  the  jury : 

Hddj  first  (by  Blackburn,  Keating,  Grove,  and  Archibald,  JJ.),  that  the  wit- 
ness was  competent  to  give  evidence  as  to  the  probable  duration  of  life  and  the 
price  of  the  annuity,  although  not  an  actuary;  and  (Brett,  J.,  dissenting),  that  the 
evidence  was  relevant  and  properly  admitted.  Secondly,  by  the  whole  Court,  that 
tlie  direction  to  the  jury  as  to  the  calculation  of  the  mother's  damages  was  wrong. 
By  Blackburn,  Keating,  Grove,  Archibald,  and  Honyman,  JJ.  The  direction  was 
erroneous  in  noticing  the  circumstance  that  the  annuity  of  the  mother  was  on  the 
joint  lives  of  herself  and  her  son,  and  that  it  was  only  secured  by  the  personal  covenant 
ui  her  son. — By  Honyman,  J.  The  direction  was  also  erroneous  in  authorising  the 
jury  to  find  the  term  for  which  an  annuity  is  to  be  purchased,  solely  by  reference  to 
the  average  duration  of  life,  without  taking  into  account  the  state  of  health  of  the 
particular  annuitant. — By  Brett,  J.  The  only  legal  direction  to  the  jury  would 
iiave  been  that  they  ought  not  to  attempt  to  give  damages  to  the  full  amount  of  a 
perfect  compensation  for  the  pecuniary  injury,  but  must  take  a  reasonable  view  of 
the  case,  and  give  what  they  considered,  under  all  the  circumstances,  a  fair  compen- 
sation; and  the  direction  was,  therefore  erroneous,  inasmuch  as  it  left  it  open  to  the 
jury  to  give  as  damages  the  utmost  amount  which  they  might  think  was  an  equiva- 
lent for  the  pecuniary  mischief  done.  Thirdly  (by  Blackburn,  Keating,  Grove  and 
Archibald,  J  J.,  Brett,  J.,  dissenting),  that  the  direction  as  to  the  mode  of  calculat- 
ing the  damages,  recoverable  by  the  widow  and  children  might  be  construed  as 
meaning  that  the  probable  duration  of  life  of  a  person  of  the  same  age  and  in  the 
same  circumstances  as  the  deceased,  vraa  an  element  to  be  taken  into  the  calculation 
of  the  jury  with  the  rest  of  the  evidence,  and  being  so  construed  was  correct :  Bote- 
ley  V.  London  and  Noiih  Western  Bailway  Company,  Ex.  (Ex.  Ch.)  vol.  viii,  221. 

Execution  Creditor. 

P.  recovered  judgment  for  a  sum  exceeding  £50  from  a  trader,  and  on  the  8th  of 
August  lodged  an  execution  in  the  hands  of  the  sheriff,  who  seized  six  of  his  horses. 

On  the  11th  of  August,  before  any  sale  had  been  made  by  the  sheriff,  the  debtor 
agreed  with  P.  to  sell  him  the  six  horses  which  the  sheriff  had  seized  for  the  amount 
of  the  debt  and  the  8herifi''s  charges ;  and  P.  accordingly  withdrew  the  execution, 
but  he  left  the  horses  in  the  debtor's  stables,  and  signed  an  agreement  to  let  the 
debtor  have  the  use  of  them  for  a  certain  payment  per  day. 

On  the  15th  of  August  P.  removed  the  horses,  and  soon  afterwards  sold  them  for 
about  the  same  price  as  he  gave  for  them.    The  debtor  was,  at  the  time  of  the  sale, 
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insolvent,  and  on  the  15th  of  August  he  filed  a  petition  for  liquidation,  and  trustees 
were  appointed,  who  claimed  the  prices  of  the  horses  from  P.; 

Hdd,  (affirming  the  decision  of  the  Chief  Judge),  that  the  sale  of  the  horses  to 
the  execution  creditor,  having  been  made  for  the  purpose  of  avoiding  a  sale  by  the 
sheriff,  was  a  fraudulent  transfer  under  the  2nd  sub-section  of  the  6th  section  of  the 
Bankruptcy  Act,  1869,  and  was  void  against  the  creditors. 

But,  sembUy  it  would'not  have  been  fraudulent  if  the  debtor  had  been  solvent 

Held,  also,  by  James,  L.J.  (disseTUietUe  Mellish,  L.J.),  that  the  seizure  by  the  sherift', 
followed  by  the  sale  by  the  debtor  to  the  creditor,  constituted  a  seizure  and  sale 
within  the  5th  sub-section  of  the  6th  section,  and  an  act  of  bankruptcy : 

Heldy  also,  by  James,  hJ.  (dubiianie  Mellish,  LJ,),  that  the  sale  was  a  fraudulent 
preference  of  the  creditor:  Ex  parte  Pearson;  in  re  Mortimor^  L.  J  J.,  vol.  viii.,  667, 
(Ch.  Ap.) 

Executor — Liability  cf. 

One  of  three  executors  having  employed  in  proving  the  will  the  solicitor  who  was 
employed  by  the  testatrix  in  making  it,  also  employed  the  same  solicitor  to  negotiate 
for  the  compromise  of  a  debt  due  from  the  estate.  The  executor  and  creditor  were 
both  living  in  London.  In  June,  1872,  the  solicitor  wrote  to  the  executor,  informing 
him  that  a  compromise  had  been  efi*ected  of  this  particular  debt  for  £260,  and  of 
another  debt  for  £50,  and  asking  for  a  cheque.  The  executor,  on  the  4th  of  July, 
(Sent  a  cheque  for  £310  to  the  solicitor,  who  paid  it  in  to  his  own  account. 

The  compromise,  in  fact,  had  not  been  eflfected,  and  the  money  was  misappropri- 
ated; but  the  executor,  having  taken  no  step  in  the  meantime,  did  not  find  out  the 
loss  until  December,  1872: 

.Be^cf,  that  the  £310  ought  to  be  allowed  to  the  executor:  In  re  Bird;  Oriental 
Commercial  Bank  v.  Savin,  V,-C.  B,,  vol.  xvi,  203,  (Ex.  cases.) 

FORBEAKANCE  OF  BUYER  AT  SeLLER'S  REQUEST. 

A  manufacturer  of  iron  contracted,  in  May,  1871,  to  sell  to  a  company  150  tons 
of  iron  at  a  specified  price  per  ton,  delivery  to  be  twenty  tons  per  month.  The  de- 
liveries were  not  duly  made  under  the  contract.  In  January,  1872,  the  vendor  filed 
a  petition  for  liquidation  by  arrangement.  At  that  time  a  considerable  quantity  of 
iron  remained  to  be  delivered,  and  the  market  price  of  iron  had  risen  very  much 
It  appeared  that  in  some  cases  the  company  had  bought  iron  in  the  market  to  sup- 
ply the  deficiency  in  the  monthly  deliveries.  It  did  not  appear  that  any  actual  re- 
quest had  been  made  by  the  vendor  for  the  postponement  of  the  deliveries : 

Held,  that  the  company  could  prove  in  the  liquidation  only  for  the  diflerences  be- 
tween the  contract  price  of  the  iron  and  the  market  prices  of  the  days  when  the  re- 
i«pective  deficient  deliveries  were  made : 

Ogle  v.  Earl  Vane  (Law  Rep.  2  Q.  B.,  275),  distinguished :  Ex  parte  Ltanrnmle- 
Tin  Ftaie  Company ;  in  re  Voas,  C.  J.  B.,  vol.  xvi,  155,  (Eq.  cases.) 

Foreign  Sovereign. 

Jvrisdidion  of  ike  (hurt  to  entertain  a  Suit  of  Damage  instituted  against  a  Vessel  be- 
longing to  the  Khedive  of  Egypt — Sovereign  Pinnce — Maritime  Lien — Proceedings  in  Rem 
—  Waiver  of  Privilege,  In  a  cause  of  damage  instituted  by  the  owners,  master,  and 
crew  of  the  BcUavier  against  the  vessel  Charkieh  and  her  freight,  an  appearance 
under  protest  was  entered  on  behalf  of  His  Highness  the  Khedive  of  Egypt  and  his 
Minister  of  Marine.  A  petition  on  protest  was  filed  on  their  behalf,  stating  that  the 
Charkieh  was  the  property  of  the  Khedive  as  reigning  sovereign  of  the  state  of 
Egypt,  and  a  public  vessel  of  the  government  and  semi-sovereign  state  of  Egypt,  and 
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concluding  witli  a  prayer  to  the  Ck)urt  to  declare  that  the  vessel  waa  not  liable  to 
arreet.  It  appeared,  from  the  answer  filed  on  behalf  of  the  plaintifis,  and  from 
evidence  which  was  adduced  at  the  hearing  of  the  petition  on  protest,  that  the  Char- 
kiehy  though  carrying  the  flag  of  the  Ottoman  navy,  bad  come  with  cargo  to  England 
and  ha<l  been  entered  at  the  Customs  like  an  ordinary  merchant  ship,  and  that,  at 
the  time  of  the  collision,  which  happened  in  the  Thames,  she  was  under  charter  to 
a  British  subject,  and  was  advertised  to  carry  cargo  to  Alexandria:  The  Court  held 
that  the  Khedive  was  not  entitled  to  the  privilege  of  a  sovereign  prince,  and  pro- 
nounced against  the  protej?t :  Senibky  that  a  suit  in  rein  to  enforce  a  damage  lien 
may  be  entertained  without  any  violation  of  international  law,  though  the  owner  of 
the  res  be  the  sovereign  of  a  foreign  state,  and  that  such  a  suit  may  possibly  be  en- 
tertained even  against  property  connected  with  the  jm  coroniE :  Semble,  that  if  a 
sovereign  assumes  the  cliaracter  of  a  trader,  and  sends  a  vessel  belonging  to  liiiu  to 
tills  country  to  trade  here,  he  must  be  considered  to  have  waived  any  privilege  which 
might  otherwise  attach  to  the  ves^sel  as  the  property  of  a  sovereign :  The  CharkUh^ 
(Admiralty  and  Ecclesiastical),  vol.  iv,  59. 

Fraudulent  Conveyances. 

A  trader,  being  in  insolvent  circunL-tanccs,  ai)plied  to  a  creditor,  to  whom  he 
(»wcd  £2o00  for  goods  supplied  in  the  way  of  his  business,  to  supply  him  with  more 
goods  on  credit.  The  creditor  refused  to  supply  any  more  goods  unless  the  debtor 
paid  £200  on  account  of  the  goods  previously  supplied.  The  debtor  said  he  could 
not  pay  the  money,  and  on  being  pressed  by  the  creditor,  he  offered  to  return  goods 
to  the  amount  of  the  £200,  which  he  did  not  want.  This  the  creditor  agreed  to,  and 
the  goods  were  accordingly  returned  to  him.  On  the  same  day  the  debtor  filed  a 
petition  for  liquidation : — 

Held  (reversing  the  decision  of  Bacon,  C.  J.),  that  the  delivery  of  the  goods  to  the 
creditor  was  not  a  fraudulent  preference. 

Ex  parte  Blackburn  (Law  Rep.  12  Eq.,  358)  approved. 

Held,  also,  that  the  trustee  in  the  liquidation  was  not  entitled  to  have  the  goods 
given  up  by  the  creditor,  on  the  ground  that  the  delivery  to  him  was  on  condition  of 
his  supplying  fresh  goods,  which  he  had  never  done. 

Two  of  the  principal  creditors  of  a  debtor  had  a  meeting  with  him,  at  which  he 
admitted  that  unless  he  could  get  assistance  from  his  friends,  he  must  become  bank- 
rupt: 

Heldj  that  one  of  the  creditors  might,  notwithstanding  the  meeting,  obtain  pay 
raent  from  the  debtor  of  a  debt  previously  due :  Ez  parte  Topham;  in  re  Walker , 
L.JJ.,  vol.  viii,  614,  (Ch.  Ap.)  , 

Gift  to  be  Vested  at  Twenty-one. 

Testatrix  gave  a  legacy  of  £4000,  "payable"  at  the  decease  of  A.  to  a  class  of 
I>erson8,  to  be  equally  divided  amongst  them,  share  and  share  alike,  the  said  shares 
to  be  "  vested  "  interest  on  majority  or  marriage,  and  the  income,  in  the  event  of  A.'s 
death  in  the  meantime,  to  be  paid  towards  the  maintenance  and  education  of 
such  persons.  There  was  no  gift  over.  Two  of  the  class  survived  A.,  and  died 
under  twenty-one : 

1/eW,  that  by  the  word  "vested"  was  meant  "vested  in  possession,"  and  that  the 
shares  of  the  deceased  minors  passed  to  their  legal  personal  representatives: 
Simpson  v.  Peachy  V.-C.  B.,  vol.  xvi,  208,  (Eq.  Cases.) 


Digest  of  English  Laxo  Reports.  69 

Illegal  Consideration. 

A  Court  of  Equity  will  not,  at  the  instance  of  a  settlor  or  his  legal  personal  rep- 
resentative, adveinely  set  aside  a  settlement  by  which  the  settlor  confers  on  a  Ktran- 
ger  the  absolute  beneficial  interest  in  property  legally  vested  in  trustees,  although 
snch  iiettlement  may  have  been  made  for  an  illegal  consideration  not  appearing  on 
the  face  of  the  instrument. 

A  widower,  two  days  before  going  through  the  ceremony  of  marriage  with  his 
decesL'sed  wife's  sister  (which  ceremony  was  known  to  both  parties  to  be  invalid), 
€xecated  a  deed,  by  which  it  was  recited,  that  he  was  desirous  of  making  a  settle- 
meot  and  provision  for  the  lady,  and  had  transferred  certain  shares  into  the  names 
of  trustees  upon  the  trusts  thereinafter  declared,  being  for  the  separate  and  inalien- 
able use  of  the  lady  during  her  life,  and  after  her  death  as  she  should  by  deed  or 
irill  appoint;  and  they  afterwards  lived  together  as  man  and  wife  until  the 
widower's  death.  Ten  years  after  such  death,  and  some  time  after  the  lady  had 
married,  the  legal  personal  representative  of  the  settlor  instituted  a  suit  to  set 
avidethe  8cttlement,  as  being  founded  on  a  bad  and  illegal  consideration: 

Hddy  that  the  suit  could  not  be  maintained :  Aijerst  v.  JefikinSy  L.  C.  for  M.  R,, 
vol.  xvi,  275,  (Eq.  cases,) 

iLLEGrnxATE  Chlld. 

A  testator  gave  a  fund  to  trustees  to  pay  the  dividends  to  his  daughter  for  life, 
and  after  her  decease,  to  transfer  the  principal  equally  amongst  all  the  children  of 
hL<  said  daughter,  whether  by  her  pi-esent  putative  husband,  or  by  any  other  person 
vhom  she  might  marry,  who  should  attain  twenty-one,  their  executors,  administra- 
ViR  and  assigns.  But  in  case  his  daughter  should  die,  "leaving"  no  issue,  then 
tt»  the  testator's  other  children. 

Long  before  the  date  of  the  will,  the  testator's  daughter  was,  with  the  testator's 
knowledge,  living  with  a  gentleman  to  whom  she  was  afterwards  married,  and  she  had 
I 'Be  8on  by  that  person,  who  was  bom  four  years  before  the  date  of  the  will,  and  was 
kiiown  by  the  testator  to  he  illegitimate,  and  acknowledged  by  him  as  his  grandson. 
The  daughter  being  sixty -seven  years  of  age,  and  having  no  other  child,  and  her 
hatband  being  dead: — 

Be!dy  that  the  illegitimate  son  was  entitled  absolutely  to  the  capital,  and  the 
word  "leaving"  being  construed  "having,"  and  he  being  now  over  twenty-one,  the 
nwney  was  ordered  to  be  paid  to  the  mother  and  son,  who  petitioned  for  payment  to 
them  jointly:    In  re  Brwim's  Trust,  V.-C.  M.,  vol.  xvi,  239,  (Eq.  Cases.) 

i>.a-5CTlOS  BEFORE  BiLL  FlUID. 

1.  Where,  on  account  of  the  offices  of  the  Court  being  closed,  the  filing  of  a  bill  has 
^n  delayed,  the  Court  may  grant  an  injunction  before  bill  filed,  and  direct  the  bill 
'M  affidavit  to  be  filed  as  on  the  day  when  the  offices  were  closed :  Oirr  v.  Morice, 
V.<:.  M,  vol.  xvi,  125,  (Eq.  Cases.) 

2.  In  an  urgefit  case  an  interim  injunction  may  be  granted  before  bill  filed : 
IWfoe!  V.  Skoinesy  V.-Q,  M.,  lb.,  126. 

Mabke  Insurance. 

1.  8ea  bamage  to  part  of  goods  insured — Omsequent  depreciation  in  txdue  of  remainder . 
A  policy  of  marine  insurance  was  expressed  to  be  "on  1711  packages  teas,  valued  at 
^waixBured,  viz,  $31,000,"  and  contained  a  special  warranty  in  the  following 
^*W%Ti2.:  *^  warranted  by  the  assured  free  from  damage  or  injury  from  dampness, 
^^of  flavor,  or  being  spotted,  discolored,  musty  or  mouldy,  except  caused  by 
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• 

actual  contact  of  sea-water  with  the  articles  damaged  occasioned  by  sea  perils.  In 
case  of  partial  loss  by  sea  damage  to  dry  goods,  cutlery,  or  other  hardware,  the  loss 
shall  be  ascertained  by  a  separation  and  sale  of  the  portion  only  of  the  contents  of 
the  packages  so  damaged,  and  not  otherwise,  and  the  same  practice  shall  obtain  as 
to  all  other  merchandizes,  so  far  as  practicable."  The  ship  met  with  bad  weather 
and  shipped  large  quantities  of  sea-water,  by  contact  with  which  449  packages  of 
the  tea  insured  were  greatly  injured.  When  teas  are  sold  they  are  usually  sold  in 
the  order  of  the  consecutive  numbers  marked  on  the  packages,  and  if  the  numbers 
be  broken  by  some  being  omitted,  or  if  some  of  the  chests  be  marked  as  damaged,  a 
•iispicion  is  created  that  the  other  packages  may  be  damaged,  and  they  do  not  com- 
mand such  high  prices  as  if  none  of  the  shipment  had  been  damaged.  In  conse- 
quence of  this,  the  remaining  1262  packages,  which  had  not  been  in  contact  with 
sea-water,  sold  for  less  than  thev  would  otherwise  have  fetched. 

Heldj  that  the  assured  could  only  recover  in  respect  of  the  damage  occasioned  to 
the  packages,  which  had  been  actually  in  contact  with  sea-water,  and  not  in  respect 
of  the  loss  occasioned  by  injury  to  the  reputation  of  the  remainder;  and,  sembU,  that 
the  effect  would  have  been  the  same  even  in  the  absence  of  the  special  warranty  : 
Gaior  V.  The  Great  Wes.  Ins.  Co.  of  N.  F.,  C.  P.,  vol.  viii,  552. 

2.  Loss  of  Freight — Right  of  OMtierer  to  throw  up  Charier-party  where  Vessel  disabled. 
The  plaintiff,  on  the  9th  of  November,  1871,  effected  an  insurance  "on  chartered 
freight  valued  at  2900/.,  at  and  from  Liverpool  to  Newport  in  tow,  whilst  there,  and 
thence  to  San  Francisco,"  etc.  The  ship  left  Liverpool  on  the  2nd  of  January,  1872, 
and  on  the  4th,  before  arriving  at  Newport,  took  the  rocks  in  Carnarvon  Bay.  She 
was  got  off  much  damaged,  and  returned  to  Liverpool  on  the  12th  of  April,  where 
she  was  sold  under  circumstances  which  the  Court  held  not  to  be  justifiable ;  there 
being  no  satisfactory  evidence  of  a  constructive  total  loss.  She  was  repaired  by  the  pu  r- 
chascr,  and  was  still  under  repair  at  the  time  of  the  trial,  the  16th  of  April,  1872. 
By  the  charter-party  the  vessel  was  to  proceed  with  all  convenient  speed  (dangers  and 
accidents  of  navigation  excepted)  from  Liverpoolto  Newport,  and  there  load  a  cargo 
of  iron  rails  for  San  Francisco.  After  the  vessel  took  the  rockt*,  and  before  she  was 
got  off,  viz.,  on  the  loth  of  February,  the  charterers  threw  up  the  charter,  and  on  the 
following  day,  they  hired  another  ship  to  carry  the  rails  (wliich  were  wanted  for  the 
construction  of  a  railway)  to  San  Francisco.  The  plaintiffs  sued  the  underwriters 
for  a  loss  of  the  chartered  freight.  The  jury  found  tliat  the  time  necessary  for  get- 
ting the  ship  off  and"  repairing  her,  was  so  long  as  to  make  it  unreasonable  for  the 
charterers  to  supply  the  agreed  cargo  at  the  end  of  such  time,  and  so  long  as  to  put 
an  end  in  a  commercial  sense  to  the  commercial  speculation  entered  ujpon  by  the 
ship-owner  and  the  charterers  : 

'  Held^  by  Keating  and  Brett,  JJ.,  that  the  charterers  were  absolved  from  loading  the 
vessel,  and  that  the  ship-owner  tlierefore  might  recover  for  the  loss  of  freight : 

Held,  contra,  per  Bovill,  C.  J.,  that  the  charterers  were  not  entitled  to  throw  up  the 
charter,  and  that  consequently  the  plaintiff  could  not  recover  against  the  under- 
writers, and  that  the  findings  of  the  jury  were  immaterial:  Jackson  w.  The  Union 
Marine  Insurance  Company ,  Limited,  C.  P.,  vol.  viii,  572. 

3.  Description  of  Voyage — Overland  Transit, — Hostile  Deteniian  of  Goods  in  a  besieged 
Totvn  a  "  Restraint  of  Princes'^ — Abandonment — Tot4il  Loss.  A  marine  policy  may 
cover  tlie  risks  during  a  portion  of  the  transit  to  be  performed  overland,  provided 
apt  language  be  employed  to  express  that  intention. 

The  hostile  detention  of  goods,  within  a  besieged  city  or  town,  is  a  "  restraint  of 
princes ;"  a  "  siege  "  and  a  "  blockade  "  standing  upon  the  same  footing  in  this  re- 
spect. 


Digest  of  English  Law  Reports.  71 

In  a  policy  of  insarance  the  courBe  of  the  voyage  was  thus  deficribed :  "At  and 
from  Japan,  and  [or]  Shanghai  to  Marseilles,  and  [or]  Leghorn,  and  [or]  London 
via  Marseilles,  and  [or]  Southampton,  and  whilst  remaining  there  for  transit,  with 
leave  to  call  at  any  ports  or  places  in  or  out  of  the  way  for  all  purposes,  including 
all  risks  of  craft  to  and  from  the  steamers,  etc.,  upon  any  kind  of  goods,  etc.,  in  the 

good  ship  or  vessel  called  the steamers  or  steamer,  per  overland,  or  via  Suez 

Canal,"  etc.  The  risks  insured  against  were,  amongst  others,  "  of  the  seas,  men  of 
war,  enemies,  surprisak,  takings  at  sea,  arrests,  restraints  and  detainments  of  all 
kings,  princes,  and  people,"  etc.  In  the  margin  of  the  policy  was  the  following 
memorandum :  "  It  is  hereby  agreed  that  the  silks  insured  by  this  policy  shall  be 
shipped  by  Peninsular  and  Oriental  Company,  Messageries  Imperiales  steamers, 
and  [or]  the  steamers  of  the  Mercantile  Trading  Company  of  Liver|)ool  only." 

The  goods  insured  (silks)  were  carried  from  Shanghai  to  Hong  Kong  in  a  steamer 
belonging  to  the  Messageries  Imperiales,  and  were  there  transhipped  into  another 
steamer  of  the  same  company  and  carried  through  the  Suez  Canal  to  Marseilles — 
this  being  the  ordinary  course  of  business  of  that  company  in  carrying  goods  from 
Shanghai  to  Marseilles.  Goods  are  carried  by  the  Messageries  Imperiales  at 
through  rates  from  Shanghai  to  London ;  and  the  ffeight  upon  the  silks  in  question 
was  paid  to  that  company  for  the  whole  journey. 

At  the  time  of  efiecting  the  policy,  the  steamers  of  the  Messageries  Imperiales 
ran  from  the  East  to  Marseilles,  and  no  further.  Goods  were  never,  in  the  ordinary 
course  of  business,  carried  from  China,  Japan,  or  India  to  London  via  Marseilles, 
except  by  the  Messageries  Imperiales,  and  that  company  always  sent  such  goods 
overland  through.  France — ^by  the  Lyons  railway  from  Marseilles  to  Paris,  and 
thence  by  the  Northern  railway  to  Boulogne,  and  thence  to  London ;  and  this  course 
of  business  was  well  known  among  underwriters.  The  silks  in  question,  having 
reached  Marseilles,  were  forwarded  by  the  Lyons  railway  to  Paris^  on  the  3rd  of 
Septemlxjr,  1870,  and  arrived  at  the  Paris  station  on  the  13th.  At  this  time  the  Ger- 
man armies  had  invaded  and  occupied  a  large  part  of  France,  and  were  advancing 
upon  Paris,  which  they  had  completely  surrounded  and  besieged  by  the  19th,  pre- 
venting all  communication  between  Paris  and  all  other  places,  so  that  it  was  impos- 
sible to  remove  the  silks  from  Paris.  This  state  of  things  continued  until  (and  long 
after)  the  7th  of  October,  on  which  last-mentioned  day  the  assured  gave  notice  of 
abandonment.  After  the  commencement  of  this  action  the  silks  were  forwarded  to 
London;  and.  they  arrived  there  in  an  undamaged  state  on  the  20th  of  March,  1871. 
Upon  a  special  case  setting  forth  the  above  facta,  the  Court  to  draw  inferences : 

Hddj  first,  that  the  policy  covered  the  whole  journey  from  Shanghai  to  London, 
including  the  overland  transit  from  Mai'seilles  to  Boulogne;  Secondly,  that  the  de- 
tention of  the  silks  in  Paris  by  reason  of  the  state  of  siege  was  a  "  restraint  of 
princes  "  within  the  meaning  of  the  policy;  and,  consequently,  that  the  goods  being 
Icwt  to  the  assured  for  an  indefinite  time,  they  were  entitled  to  abandon,  and  to  re- 
cover against  the  underwriters  as  for  a  total  loss :  BodocaTiachi  v.  ElHotij  C.  P.,  vol. 
viU,  049. 

4.  Insurable  Interest — ExterU  of  Bight  of  Comngnees  {under  Advances)  to  Insure  and 
Teeaoer  in  their  own  Names  The  plaintifls,  merchants  in  London,  were  in  the  habit 
o(  receiving  consignments  of  cotton  from  correspondents  abroad,  and  amongst  others 
from  Bell  &  Co.,  of  Bombay,  making  advances  thereon  by  acceptances  against  the 
consignments.  For  the  purpose  of  covering  these  consignments  and  their  advan- 
ces, the  plaintiffs  effected  open  floating  policies  vfith  the  defendants,  an  insurance 
company,  expressing  that  the  insurances  were  made  by  them  "as  well  in  their  own 
names  as  for  and  in  the  name  or  names  of  all  and  every  person  and  persons  to 
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whom  the  eame  doth,  may,  or  Rhall  appertain,  in  part  or  in  all."  Each  of  the 
policies  80  effected  was  for  5000/.  "on  cotton,  etc.,  from  Bombay  to  London,"  etc.,  "by 
ship  or  ships;"  and,  as  the  plaintiffs  received  advices  of  the  shipments,  they 
declared  upon  the  policies,  in  the  usual  way,  the  particulars  and  value  of  the  goods 
and  names  of  the  vessels  by  which  they  were  8hipi>ed.  On  the  29th  of  April,  1870, 
Bell  &  Co.  advised  the  pluintiffH  of  the  shipment  of  250  bales  of  cotton  on  board 
the  Aurora,  and  of  their  having  drawn  upon  them  for  3000/.,  at  six  months'  sight, 
on  account  of  that  shipment,  and  requesting  them  to  insure  the  cotton.  This  bill 
was  negotiated  by  Bell  &  Co.,  through  the  National  Bank  of  India,  with  whom  the 
shipping  documents  were  lodged  as  security.  The  bill,  with  the  shipping  docu- 
ments annexed,  was  transmitted  by  the  bank  to  their  manager  in  London,  and  on 
the  21st  of  May  the  plaintiffs  accepted  it  "against  delivery  of  shipping  document^'* 
for  the  cotton.  With  the  assent  of  the  National  Bank,  the  250  bales  of  cotton  i>er 
Aurora,  valued  at  5000/.,  were,  on  the  23d  of  May  declared  by  the  plaintiffs  (who 
thereby  intended  to  insure  for  Bell  &  Co.  and  themselves)  upon  two  open  policies 
which  they  then  had  running  with  the  defendants ;  and  the  plaintifTs  wrote  to  tlie 
bank  undertaking  "to  hold  the  amount  insured  at  their  disposal  until  payment  of 
tlieir  acceptance  for  3000/.,  due  24th  November."  The  Aurora  left  Bombay  with  the 
cotton  on  board,  and  was  lost  at  sea  on  the  11th  of  June.  The  plaintiffs  after^anls 
paid  their  acceptance  and  received  the  bill  of  lading  for  the  cotton.  In  an  action 
upon  the  policies  to  recover  for  the  loss  of  the  goods,  the  declaration  averred  that 
the  plaintiffs  caused  themselves  to  be  insured,  that  tliey  or  some  or  one  of  them 
were  or  was  interested  in  the  goods  to  the  amount  of  all  the  moneys  by  them  insured 
thereon,  and  that  the  insurances  were  made  for  the  use  and  benefit  and  on  account  * 
of  the  person  or  persons  so  interested.     The  defendants  traversed  these  allegations: 

He/t?,  by  the  whole  Court,  that  the  plaintiffs  were  entitled  to  recover  upon  lhe#e 
policies  to  the  extent  of  their  advance. 

Andj  held,  by  Bovill,  C.  J.,  and  Denman,  J.  (the  Court  being  by  agreement  at 
liberty  to  draw  inferences  of  fact],  that  the  plaintiffs  had  an  equitable  interest  in 
every  part  of  the  cotton  as  security  for  their  liability  under  their  acceptance,  and, 
being  also  consignees  to  manage  the  consig^nment,  they  were  entitled  to  insure  the 
whole  of  it  in  their  own  names,  and  to  its  full  value,  and  that,  having  Intended  by 
the  insurances  to  cover  the  interests  of  all  parties  in  the  cotton,  they  were  entitled 
to  recover  the  whole  amount  upon  a  declaration  averring  interest  in  themselves; 
and  that  they  would  hold  any  surplus  beyond  their  advance,  as  trustees  for  the 
other  parties  beneficially  interested;  and  that  their  right  to  insure  and  recover  was 
not  limited  to  their  own  beneficial  interest  in  the  goods. 

Heldj  contra,  by  Keating  and  Brett,  JJ.,  that  the  plaintifffs  were  not  entitled  to 
recover  under  these  policies,  in  their  own  names,  anything  beyond  their  actual 
advance, — ^the  only  interest  they  had  in  the  cotton  being  a  right  by  an  existing 
contract  to  have  the  bill  of  lading  indorsed  to  them  on  payment  of  their  accept- 
ance, so  as  to  enable  them  to  sell  the  cotton  to  pay  themselves  3000/.  and  their 
expenses,  and  to  earn  their  commission,  and  to  hold  the  surplus  proceeds  as  agents 
for  the  consignors ;  and  they  being  at  the  time  of  the  loss  neither  legal  owners  of 
the  cotton  nor  in  equity  trustees  as  to  the  surplus  for  the  consignors :  Ebsworth  v. 
Alliance  Marine  Insurance  Company,  C.  P.,  vol.  viii,  596. 

Master  and  Servant. 

LiabUity  of  Master  for  Negligence  of  his  Servant — Scope  of  Employmenl.  A  stevedore 
employed  to  ship  iron  rails  had  a  foreman,  whose  duty  it  was  (assisted  by  labor- 
ers) to  carry  the  rails  from  the  quay  to  the  ship  after  the  carman  had  brought 
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them  to  the  qnayi  and  anloaded  them  there.  The  carman  not  unloading  the  rails 
to  the  foreman^e  satisfaction,  the  latter  got  into  the  cart  and  threw  out  some  of  them 
io  negligently  that  one  fell  upon  and  injured  the  plaintiff,  who  was  passing  by : 

Edd  (per  Grove  and  Denman,  JJ.,  Brett,  J.,  dissenting),  that  there  was  evidence 
for  the  jary,  that  the  foreman  was  acting  within  the  scope  of  his  employment,  so 
25  to  render  the  stevedore  responsible  for  his  acts:  Butm  v.  Ponlsom,  C.  P.,  vol. 
viii,5^. 

Measure  op  Dahaoes. 

CrijUraU  in  the  AUamative — Judgment  hy  Default.  The  declaration  stated  that  the 
pbintiiT  having  shipped  certain  goods  to  a  place  abroad,  drew  against  the  shipment, 
and  entrusted  the  drafts  to  the  defendant  for  presentment,  for  reward  to  the  defend- 
ant, on  the  terms  that  the  defendant  should  return  the  drafts  if  not  paid  after  ac- 
ceptance to  the  plaintiff,  or  pay  the  plaintiff  the  amount  of  them ;  that  all  condi- 
tions were  performed,  etc.,  necessary  to  entitle  the  plaintiff  to  a  return  of  the  drafts, 
.)r  to  payment  of  the  amount  of  them,  yet  the  defendant  did  not  return  the  drafts, 
nor  pay  the  amount  of  them.    Judgment  was  signed  for  want  of  a  plea: 

Eddj  (per  Keating,  Brett,  and  Grove,  JJ.,  Bovill,  C.  J.,  dissenting),  that  the  dam- 
^fH  on  the  contract  alleged  in  the  declaration  must  be  the  amount  of  the  bills. 

Per  Bovill,  C.  J.:  The  contract,  as  alleged  in  the  declaration,  being  a  contract  in 
the  alternative,  it  might  be  performed  by  performance  of  either  branch  of  the  alter- 
n:itlve  at  the  election  of  the  defendant,  and  therefore  the  damages  might  be  the 
value  of  the  bills,  if  of  less  value  than  the  amount  for  which  they  were  drawn : 
IkwiU  V.  JSurneO,  C.  P.,  vol.  viii,  475. 

ilKDESCBIFnON  IN   WlLL. 

Testatrix  devised  "  all  that  my  share  and  interest  in  the  lands  known  by  the 
name  of  D.,  situate  in  the  parish  of  K.,  now  in  the  occupation  of  E." 

The  lands  known  as  D.  included  two  small  closes  in  the  parish  of  L.,  but  only 
acce«ible  from  the  rest  of  the  lands,  which  were  in  the  parish  of  K,;  also  one  close 
formerly  in  the  same  occupation  as  the  other  land,  but  at  the  date  of  the  will  and 
tht  death  of  the  testatrix  occupied  by  M.    There  was  no  residuary  devise : 

iifid^  that  these  three  closes  passed  under  the  devise :  Hardwick  v.  Hardmckj  L.  C. 
for  M.  R,  vol.  xvi.,  168,  Eq.  Cases. 

MOKTGAOE  BY   DEPOSIT. 

The  relief  to  which  an  equitable  mortgagee  by  deposit  is  entitled  is  foreclosure,  not 
'ale :  Piryee  v.  Buri/j  (Law  Rep.,  16  Eq.,  153,  n.)  followed :  James  v.  JameSj  L.  J.  J.,  for 
V.^.  W.,  vol.  xvi.,  153,  (Eq.  Cases.) 

N'bgotiable  Instrument. 

MoUitre  payable  to  Bearer — Promissory  Note — Custom.  In  May,  1869,  the  defend- 
ant«,  a  limited  company  registered  under  the  Act  of  1862,  sold  to  M.  a  document  un- 
<i«r  the  seal  of  the  company  and  signed  by  two  directors  and  the  secretary.  It  was 
numbered  and  headed  with  the  name  of  the  company,  and  called  "  Debenture,"  and 
pTOQMded,  "The  company  hereby  promise,  subject  to  the  conditions  indorsed  on  this 
d^MOtore,  to  pay  to  the  bearer  100/.  on  the  1st  of  May,  1872,  or  upon  any  earlier 
^y  upon  which  this  bond  shall  be  entitled  to  be  paid  off  according  to  the  condi- 
^«^  ttd  interest  at  8  per  cent,  on  the  let  of  November  and  the  1st  of  May  in  each 
3** » nd  alflo  a  further  sum  of  lOl.  by  way  of  interest  or  bonus  at  the  same  time  as 
^|iW|l»l  iom  is  paid  off.    In  witness  whereof  the  common  seal  of  the  company 
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has  been  affixed  this  9th  of  May,  1869,"  By  the  conditions  indorsed  a  certain  number 
of  the  bonds  were  to  be  drawn  for  twenty-one  days  before  the  days  for  the  payment 
of  the  half-yearly  interest,  and  any  bond  drawn  was  to  be  advertised  and  paid  off* 
with  the  interest  and  bonus  due,  the  bond  being  given  up  and  no  further  interest  be- 
ing payable.  In  July,  1869,  the  bond  was  stolen  from  M.  In  October,  1871,  the 
number  of  the  bond  was  drawn.  At  the  end  of  1871  the  plaintiff*  purchased  the  de- 
benture from  S.,  who  had  since  absconded.  The  defendants  having  notice  of  the 
robbery  refused  to  pay  the  debenture  to  the  plaintiff",  and  he  brought  an  action  in 
his  own  name,  alleging  that  he  was  lawful  bearer  of  the  debenture.  At  the  trial  it 
was  admitted  that  similar  documents  had  been  treated  as  negotiable ;  it  was  also  ad- 
mitted that  the  plaintiff"  derived  title  £rom  the  thief;  but  the  jury  found  that  the 
plaintiff'  had  given  value  for  the  debenture  without  notice : 

Held^  first,  that  the  contract  contained  in  the  conditions  prevented  the  debenture 
from  being  a  promissory  note,  even  if  it  had  been  under  hand  only;  secondly,  that  it 
was  not  competent  to  the  defendants  to  attach  the  incident  of  negotiability  to  such 
instruments,  contrary  to  the  general  law;  and  that  the  custom  to  treat  them  as  nego- 
tiable, being  of  recent  origin  and  not  the  law  merchant,  made  no  difference,  as  such 
a  custom,  though  general,  could  not  attach  an  incident  to  a  contract  contrary  to  the 
general  law.    And  the  plaintiff,  therefore,  could  not  recover. 

Quwre^  whether  an  instrument  under  the  seal  of  a  corporation  can  be  a  promissory 
note :     Crouch  v.  The  CS-edil  Foncier  of  England,  Limited  Q.  B.,  vol.  viii.,  374. 

Principal  and  Agent. 

Undisclosed  Foreign  Principal — Authoiity  of  English  Mei^chant  when  butfing  Goods  on 
account  of  Foreign  Constituents — ^^ Purchases**  to  he  made  "(m  joint  Account  of  English  and 
Foreign  Firms**  The  presumption  (whether  it  be  an  inference  of  fact  or  a  conclusion 
of  law),  that  foreign  constituents  do  not  give  the  English  commission  merchant  any 
authority  to  pledge  their  credit  to  those  from  whom  the  commission  merchant  buys 
on  their  account,  applies  to  a  case  in  which  a  foreign  firm  agrees  that  an  English 
firm  shall  "purchase  "  and  ship  goods  "on  the  joint  account"  of  the  two  firms.  H.  F. 
&  Co.  were  merchants  in  London,  and  defendant  was  a  partner  in  the  firm  of  H.  B. 
&  Co.,  carrying  on  business  at  Hangoon.  Goods  were  supplied  by  plaintiff*  to  H.  F. 
<&  Co.  on  their  order  given  in  consequence  of  an  arrangement  between  the  two  firms, 
as  disclosed  in  letters,  that  H.  F.  &  Co.  should  "purchase"  and  send  out  goods  "on 
the  joint  account "  of  the  two  firms,  2  per  cent,  to  be  charged  on  the  invoice  by  the 
London  firm,  and  5  per  cent  by  the  Rangoon  firm,  including  guarantee.  Plaintiff 
had  no  knowledge  of  defendant,  or  that  the  Rangoon  firm  were  in  any  way  interested 
in  the  transaction,  until  after  the  goods  were  supplied : 

Heldy  that  defendant  was  not,  as  an  undisclosed  principal,  a  party  to  the  contract 
under  which  the  goods  were  supplied  by  plaintiff;  for  that,  on  the  true  construction 
of  tlie  correspondence,  the  Rangoon  firm  did  not  give  authority  to  the  London  firm 
to  establish  privity  of  contract  and  pledge  their  credit  with  the  English  suppliers  of 
the  goods :     Hutton  v.  Bidlochf  Q.  B.,  vol.  viii.,  331. 

Railway. 

1.  The  directors  of  a  railway  company,  T.,  in  order  to  obtain  the  use  of  the  B.  Docks, 
then  existing  and  situated  near  the  end  of  their  line,  wherein  to  ship  and  unship 
goods  carried  along  their  railway,  entered,  in  1849,  into  a  contract  with  the  owners 
of  these  docks  to  pay  certain  dock  and  lockage  dues,  and  accepted  (under  the  author- 
ity of  a  private  Act  of  Parliament)  a  lease  for  250  years,  by  which  they  bound  them- 
selves to  procure,  so  far  as  they  could,  all  goods  sent  along  their  railway  to  or  from 
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phipfl,  to  be  shipped  or  unshipped  at  these  docks,  and  to  pay  certain  dues  and  royal- 
ties in  respect  of  all  goods,  etc.,  shipped  or  unshipped  there  which  had  been  or 
should  be  conveyed  "  along  the  railway  or  any  part  or  branch  thereof : " 

Hdd^  that  this  only  applied  to  the  railway  or  those  parts  or  branches  of  it  which 
were  in  connection  with  some  place  of  shipment  or  unshipment. 

The  T.  directors  by  the  same  lease  also  covenanted  that  when  and  so  often  as 
goods,  etc.,  conveyed  along  the  T,  Bailwayy  or  any  part  or  branch  thereof,  should  be 
shipped  or  unshipped  in  any  dock  other  than  the  B.  Dock^  the  T.  directors  and  their 
successors  should  pay  to  the  B.  trustees  the  same  dues,  etc.,  in  respect  thereof,  as 
would  have  been  payable  on  such  goods  if  shipped  or  unshipped  in  the  B,  Dock : 

Bddj  that  "  shipped  or  unshipped  in  any  other  than  the  B.  Dock  "  did  not  apply 
to  goods  carried  along  a  part  of  the  T.  BaUwayy  and  then  along  any  other  railway, 
and  shipped  at  any  dock  whatever  and  wherever,  but  only  to  docks  in  connection 
with  the  T.  Railway  itself. 

SembUy  that  any  other  construction  of  the  covenant  would  make  it  both  unreason- 
able and  ultra  vires, 

2,  After  this  lease  of  1849  had  been  made,  certain  private  Acts  of  Parliament  were 
paf^sed  which  incorporated  another  body  of  persons  as  the  P.  Company^  and  authorized 
the  construction  by  the  P.  Company  of  a  line  of  railway  and  of  docks ;  and  also  au- 
thorized the  directors  of  the  P.  Ompany  to  grant,  and  the  directors  of  the  T.  Company 
to  accept,  a  lease  of  the  new  undertaking.  The  lease  was  duly  executed  under  the 
IKiwers  of  these  Acts,  and  the  T.  directors  thenceforth  used  the  new  line  and  the  new 
docks,  and  discontinued  the  use  of  the  B,  Docks,  In  an  action  by  the  B.  trustees 
upon  the  covenants  in  the  lease  of  1849 : 

Hddj  that  those  covenants  were  not  thereby  violated ;  that  the  P.  Railway  and 
Docks  having  been  made  under  Acts  of  Parliament  passed  subsequent  to  the  lease, 
the  fact  of  the  F.  directors  becoming  the  lessees  or  assignees  of  the  P.  undertaking 
did  not  constitute  the  P.  line  of  railway  a  "  part  or  a  branch  "  of  the  T.  Railway;  and 
that  consequently  the  T.  directors  were  not,  by  the  use  of  the  P.  Railway  and  Docks, 
liable  to  the  B.  trustees  as  for  breach  of  the  covenants  in  the  lease  of  1849 :  Taff 
V(dt  Railway  Company  v.  Maenabb,  House  of  Lords,  Eng.  and  I.  Appeals,  vol.  vi.,  160. 

Railway  Company. 

Trustee  of  Stock  for  Company — Possession  of  Certificate  by  him — Equitable  Mortgage 
thereof  in  Breach  of  Trust — SubsequerU  Notice  to  Mortgagee — Right  to  Legal  Transfer  of  the 
Stock — RcgUiraiion — Mandamus,  H.,  a  banker,  was  a  director  of  the  defendants' 
railway  company,  and  he  and  another  director  were  the  registered  proprietors  of 
certain  shares  in  the  company,  which  were  held  by  them  as  trustees  for  the  defend- 
ants. No  certificates  had  been  issued  to  them  in  respect  of  such  shares.  The  co- 
director  died..  The  shares  were  afterwards  changed  into  stock,  and  H.  having  con- 
verted some  of  the  stock  to  his  own  purposes,  was  called  upon  to  replace  it,  and  did 
so  by  purchasing  stock  to  the  same  amount,  and  the  defendants  issued  certificates  to 
him  representing  the  amount  of  the  stock.  It  was  customary  to  issue  stock  certifi- 
cates to  registered  holders  of  all  consolidated  stock  and  never  the  practice  to  notice 
on  the  face  of  such  certificates  that  the  registered  proprietors  were  trustees.  In  1866, 
R.,  believing  H.  to  be  absolute  owner  of  the  stock,  lent  money  to  him  upon 
ilie  deposit  of  the  certificates  as  security,  together  with  a  written  memorandum, 
by  which  II.  agreed  to  execute  and  deliver  uj)on  request  a  valid  mortgage  and  legal 
transfer  of  the  stock.  No  notice  of  this  transaction  was  given  to  the  defendants.  R. 
dit'd,  leaving  his  widow  executrix.  On  the  12th  of  February,  1869,  the  defendants 
found  out  the  fraud  of  II.,  and  on  the  13th  of  February,  gave  notice  to  the  executrix 


76  Digest  of  English  Lata  Reports, 

that  H.  had  been  a  trustee  for  them.  On  the  oth  of  May,  at  her  request,  II.  executed 
a  transfer  of  the  stock  to  her.  On  the  20th  of  May,  she  delivered  the  deed  of  trans- 
fer and  certificate  to  the  company,  requiring  them  to  register  the  transfer  and  her 
name  as  the  proprietor  of  the  stock ;  which  they  refused  to  do.  The  Court  of  Queeii"'^ 
Bench  having  refused  a  peremptory  writ  of  mandamus  to  compel  the  registration : 

Held  (reversing  the  judgment),  that  the  defendants,  by  issuing  and  allowing  their 
trustee  to  possess  certificates  which  imported  that  the  holder  had  an  indefeasible 
title  to  the  stock,  precluded  themselves  from  setting  up  their  right  as  eesiuis  que 
trust  against  the  boncijide  mortgagee  without  notice,  who  acted  upon  the  certificates 
in  advancing  the  loan ;  and  the  executrix  was  entitled  to  a  peremptory  mandamus : 
The  Queen  v.  Shropahwe  Union  RaUway  Co,,  Q.  B.  (Ex.  Ch.),  vol.  viii.,  420. 

Eeplevin. 

Judgment  recovered — Special  Damage — Trespass  to  Land — Mortgagor.  Certain  prem- 
ises were  let  to  the  plaintiff  by  P.,  who  had  previously  mortgaged  them  to  the  de- 
fendants, tlie  trustees  of  a  benefit  building  society,  to  secure  payment  of  subscrip- 
tions, etc.,  which  might  become  due  from  hira  to  the  society.  The  mortgage  deed 
gave  power  to  the  defendants  to  distrain  the  goods  of  P.,  on  the  premises  for  arrears 
of  subscriptions  due  to  the  society,  as  for  rent  due  on  a  demise.  The  defendants  di>- 
trained  on  the  premises  for  subscriptions  due  from  P.,  and  seized  the  plaintitf'-* 
goods.  The  plaintifi*  replevied  the  goods,  and  recovered  in  the  action  of  replevin, 
in  the  County  Court,  as  damages,  the  amount  of  the  ex])enses  of  the  replevin  bond. 
Having  sustained  further  consequential  damages  by  reason  of  the  seizure  of  his 
goods,  he  subsequently  brought  an  action  of  trespass  in  the  superior  Court  to  recover 
these  damages,  and  also  in  respect  of  the  trespass  to  the  land : 

Held,  that  the  judgment  in  replevin  was  a  bar  to  the  action  in  respect  of  trespass 
to  the  goods,  inasmuch  as  the  special  damage  was  recoverable  in  the  action  of  re- 
plevin. And,  with  respect  to  the  trespass  to  the  land,  tliat  the  judgment  in  replevin 
was  no  bar  to  the  action;  but  that  the  defendants  were  entitled  to  the  verdict  on  a 
plea  of  not  possessed,  inasmuch  as  they  had  done  no  act  to  recognize  tlie  plaintiff  a=' 
a  tenant :     Gibbs  v.  Cruikshank  et  ai.,  C.  P.,  vol.  viii.,  454. 

Right  of  Pasturage. 

Immetnorial  Exercise  of  a  Right — Presumption  of  legal  Origin — Misdescription  in 
ancient.  Documents,  The  corporation  of  a  borough  had  from  time  immemorial  exer- 
cised, by  actual  enjoyment  by  the  free  burgesses  or  by  way  of  receipt  of  rent  or 
acknowledgment,  a  right  of  pasturage  for  all  cattle,  sheep,  and  other  commonable 
animals,  levant  and  couch  ant  within  the  borough,  over  lands  in  the  neighborhood 
of  the  borough,  during  a  certain  season  of  the  year,  and  there  was  no  evidence  that 
during  such  season  the  owners  or  occupiers  of  the  lands  in  question,  or  any  other 
persons,  had  exercised  the  right  of  pasturage  over  such  lands.  The  corporation 
had,  from  the  time  of  Henry  VIII,  from  time  to  time  exercised  the  right  of  releas- 
ing for  valuable  consideration  their  rights  of  pasturage  over  portions  of  the  land.-* 
subject  thereto,  still  continuing  to  exercise  their  rights  over  the  rest  as  before,  with- 
out any  resistance  thereto  upon  the  ground  that  the  release  of  the  part  of  the  land 
extinguished  the  right  as  to  all,  which  would  have  been  the  case  witli  a  mere  right  of 
common.  In  the  releases  and  otlier  deeds  of  conveyance  made  by  the  corporation 
in  reference  to  their  rights,  they  had  always  been  dedcribed  in  terms  whicli  wouM 
be  appropriate  to  rights  of  common  strictly  so-called : 

Held  (affirming  the  decision  of  the  court  below),  that  according  to  the  principle 
of  law,  by  which  a  legal  origin  is,  if  possible,  to  be  presumed  for  a  long-efitabli>^he<l 
practice,  it  must  be  presumed  that  what  the  corporation  was  entitled  to  was  V^ 
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teaturoy^  or  an  exclusive  right  of  pasturage  over  the  lands  in  question,  and  not  a 
right  of  common,  which  would  have  been  extinguished  by  a  release  of  part  of  the 
land,  notwithstanding  the  description  of  the  right  as  a  right  of  common  in  a  long 
series  of  documents :  Johnson  v.  BameSj  C.  P.  (Ex.  Ch,),  vol.  viii,  527. 

Right  or  Way. 

P.  was  the  owner  of  an  inn,  the  yard  of  which  was  approached  by  a  passage  over 
adjoining  property  of  M.  P.  and  M.  agreed  to  alter  their  boundary,  and  substitute 
a  new  passage  for  the  old  one.  M.,  accordingly,  in  1854,  conveyed  to  P.  a  small 
strip  of  land  reaching  across  the  end  of  the  new  passage  where  it  entered  the  yard, 
and  granted  to  P.,  his  heirs  and  assigns,  "rights  of  way  at  all  times  and  for  all  pur- 
p(rt€8  along  a  passage  intended  to  run  between  the  piece  of  land  hereinbefore  con- 
veyed and  a  street  called  the  Tyrrels."  By  another  deed  P.  released  his  riglits  of 
way  over  the  old  passage.  The  plaintiff  was  a  lessee  of  the  inn  and  yard  under 
P.  The  defendants  were  tenants  of  M.,  occupying  warehouses  on  his  property,  and 
the  bill  was  filed  to  prevent  the  defendants  from  allowing  carts  and  wagons  to 
remain  stationary  in  the  passage  in  course  of  loading  and  unloading,  so  as  to 
obstruct  the  access  to  the  yard : 

Hdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  necessity  of  the 
ba^iiness  of  the  defendants  did  not  give  them  any  right  to  occupy  the  passage  by 
stationary  obstructions  when  any  other  person  having  a  right  of  way  required  to 
pass: 

Held,  further,  that  the  right  of  way  was  not  a  right  in  gross,  but  was  appurtenant 
to  the  property  occupied  by  the  plaintiff,  so  that  his  lease  gave  him  a  right  to  the 
enjoyment  of  it, 

Aekroyd  v.  Smiih,  (10  C.  B.,  164)  explained. 

The  acts  of  several  persons  may  together  constitute  a  nuisance,  which  the  court 
will  restrain,  though  the  damage  occasioned  by  the  acts  of  any  one,  if  taken  alone, 
would  be  inappreciable :  Thorpe  v.  BrumfiUj  L.  J.  J.,  vol.  viii,  650,  (Ch.  Ap.) 

Sale  op  BusnfBSS. 

The  defendant  sold  to  the  plaintiffs  his  news-agency  business  for  £2500,  payable 
by  installments.  The  first  two  installments  of  £500  each  were  payable  at  all  events, 
but  the  payment  of  the  ojther  two  of  £750  each  was  contingent  on  the  profits  of  the 
business,  and  in  the  event  of  the  profits  of  the  business  exceeding  a  certain  amount, 
the  defendant  was  to  receive  further  benefits.  The  plaintiffs  at  the  same  time 
engaged  the  defendant  to  superintend  their  business,  including  along  with  the  busi- 
nea  sold  certain  other  branches,  for  five  years,  at  a  salary;  he  undertaking  to  obey 
their  directions.  Within  the  first  year  the  plaintiffs  agreed  with  a  company  to  dis- 
continue the  news-agency  business,  giving  the  company  the  option  of  continuing 
Buch  parts  of  it  as  the  company  might  elect  to  continue.  The  plaintiffs  then 
directed  the  defendant  to  discontinue  the  transmission  of  news,  and  the  defendant 
refusing  to  obey,  they  filed  their  bill  for  an  injunction  to  restrain  him  from  trans- 
mitting news,  which  injunction  was  granted : 

Hdd  (reversing  the  decision  of  Malins,  V.-C),  that,  as  the  purchase-money  was 
to  be  ascertained  by  reference  to  the  profits,  there  was  an  implied  covenant  by  the 
plaintiffs  that  the  business  should  be  carried  on,  and  that  as  the  plaintiffs  had 
broken  this  implied  covenant,  they  were  not  entitled  to  restrain  the  defendant  from 
breaking  any  other  part  of  the  agreement :  Tdegraph  Despaich  and  Intelligence  Com- 
pany V.  McLean^  L.  JJ.,  vol.  viii,  658,  (Ch.  Ap.) 
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Statute  of  Frauds. 

A  plaint  in  tlie  County  Court  stated  that  the  plaintifl'  had  assigned  to  the  defend- 
ant the  agreement  for  a  lease  of  certain  premiees,  but  it  was  alleged  that  there  was 
a  parol  agreement  that  part  of  the  premises  were  to  be  held  by  the  defendant  in 
trust  for  the  plaintiff.  Evidence  was  given  on  both  sides,  but  the  Judge,  being  of 
opinion  that  actual  fraud  had  not  been  proved  against  the  defendant,  and  their 
being  no  resulting  trust  in  the  assignment,  decided  that  the  Statute  of  Frauds  was 
applicable,  and  dismissed  the  plaint,  without  coming  to  any  distinct  decision  upon 
the  evidence : 

Held,  upon  appeal,  that  the  Judge  ought  to  have  decided  that  the  Statute  of  Frauds 
had  no  application ;  and  the  court,  upon  a  consideration  of  the  evidence,  decided 
that  the  plaintiff  was  entitled  to  relief,  and  reversed  the  decree:  Booth  v.  Twrltj  V.- 
C.  M.,  vol.  xvi,  182,  (Eq.  cases.) 

Testamentary  Paper. 

In  order  to  give  validity  to  a  declaration  of  trust  of  property,  it  is  necessary  that 
the  donor  or  grantor  should  have  absolutely  parted  with  his  interest  in  the  prop- 
erty, and  has  effectually  put  such  interest  beyond  his  own  reach. 

An  unmarried  lady,  possessed  of  large  property,  being  under  obligations  to 
the  plaintiff,  a  servant,  called  him  one  day  into  her  room  and  showed  him 
a  box  which,  having  opened  it  and  put  a  note  inside,  she  locked  and  handed 
to  him,  telling  him  to  take  it  into  his  possession,  that  it  would  be  of  ser- 
vice to  him  some  day,  but  that  he  must  not  open  it  till  after  her  death. 
She  herself  kept  the  key.  She  afterwards  made  her  will,  whereby  she 
gave  the  residue  of  her  real  and  personal  estate  to  the  defendant,  a  stranger  in 
blood.  After  her  death  the  box  was  opened  and  found  to  contain  a  paper  writing, 
dated  and  signed  by  the  testatrix,  and  addressed  to  the  plaintiff,  to  the  effect  that 
the  contents  of  the  box  were  a  deed  of  gift  to  tlie  plaintiff  of  certain  real  and 
IHirsonal  estate  therein  specified  and  described.  In  the  box  were  also  found  title 
deeds  relating  to  an  estate,  M.,  not  mentioned  in  the  paper  writing,  and  some  other 
papers,  but  nothing  answering  the  description  of  a  deed  of  gift.  After  the  testa- 
trix's death,  there  was  found  by  the  plaintiff,  in  an  outhouse,  to  which  the  testatiix 
and  he  alone  had  access,  another  paper  writing,  dated  the  day  after  the  date  of  the 
former  paper,  and  also  signed  by  the  testatrix,  and  addressed  to  the  plaintiff,  to  the 
effect  that  the  title  deeds  of  the  real  property  mentioned  in  the  former  paper  were 
to  be  found  in  a  particular  repository,  to  be  handed  over  to  him  "free,  and  all 
ex})ense8  to  be  paid  out  of  the  bulk,  and  writings  of  M.": 

Held^  that  these  papers  were  of  a  testamentary  character,  and  did  not  amount  to 
a  valid  declaration  of  trust  in  favor  of  the  plaintiff. 

Richardson  v.  Richardson  (Law  Rep.  3  Eq.,  686)  and  Morgan  v.  MaUeson  (Law 
Rep.  10  Eq.,  475),  observed  upon.  Warriner  v.  Roger^y  V.-C.  B.,  (Equity  Cases) 
vol.  xvi,  340. 

Testamentary  Suit. 

Va-diet — -^eic  Trial  refused — Material  Witness  convicted  of  Pcrjur\f — Second  Ajypfica- 
tion  for  New  IHal — Practice,  In  a  testamentary  suit,  the  jury,  being  unable  to 
agree,  were  discharged  without  giving  a  verdict.  The  question  in  dispute,  the 
capacity  of  the  deceased,  was  afterwards  referred  to  a  second  jury,  who  found  in 
the  affirmative  and  for  the  plaintiff.  Application  was  made  for  a  new  trial  on  the 
ground  of  the  verdict  being  against  the  weight  of  evidence,  but  it  was  refused. 


( 
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^nbeeqnently  the  plaintiff  was  convicted  of  perjury  in  reference  to  the  evidence  he 
gate  in  this  court  in  the  ahove  suit : 

&W,  that  that  circumstance  was  not  in  itself  sufficient  to  justify  the  court  in 
illoiing  a  new  trial  after  an  application  with  that  object  had  been  rejected :  Dav\€B 
T.  BrtdMiiy  Probate  and  Divorce,  vol.  iii,  88. 

Theatbical  Engagement. 

iVny  actor  who  enters  into  a  contract  to  perform  for  a  certain  period  at  a  particu- 
lar theatre  may  be  restrained  by  injunction  from  performing  at  any  other  theatre 
•luring  the  pendency  of  his  engagement,  notwithstanding  that  the  contract  contains 
r.o  negative  clause  restricting  the  actor  from  performing  elsewhere. 

OWrrations  on  Immiey  v.  Warmer ,  (1  D.  M.  &  O.,  604);  Montaque  v.  Flockton,  V.- 
r.  >L,  vol.  xvi,  189,  (Eq.  cases.) 

W[LL. 

1.  Capacity — Delusions  in  Reference  to  the  Conduct  of  Children — Will  pronounced  againnt 
—Etwuior's  Costs — Practice.  A  man,  moved  by  capricious,  frivolous,  mean,  or  even 
b»d  motives,  may  disinherit  wholly  or  partially  his  children,  and  leave  his  property 
U)  strangers.  He  may  take  an  unduly  harsh  view  of  the  character  and  conduct  of 
Hi'  children,  but  there  is  a  limit  beyond  which  it  will  cease  to  be  a  question  of  harsh 
nnreawnable  judgment,  and  then  the  repulsion  which  a  parent  exhibits  to  his  chiM 
mart  be  held  to  proceed  from  some  mental  defect.  If  such  repulsion,  amounting 
t-T  a  delui!;ion  as  to  character,  is  shown  to  have  existed  previous  to  the  execution  of 
his  will,  it  will  be  for  the  party  setting  up  that  document  to  establish  that  it  was 
inoperative  when  the  will  was  made,  and  the  jury,  in  determining  whether  or  not 
the  delusion  was  operative,  will  have  regard  to  the  contents  of  the  will  and  the  cir- 
^'uinstances  surrounding  the  execution  of  it.  Prima  facie,  an  executor  is  justified 
in  propoanding  his  testator's  will,  and  if  the  facts  within  his  knowledge  at  the  time 
k  does  80  tend  to  show  eccentricity  merely  on  the  part  of  the  testator,  and  he  is 
t-'tally  ignorant  at  the  time  of  the  circumstances  and  conduct  which  afterwards  in- 
<iuct  a  jury  to  find  that  the  testator  was  insane  at  the  date  of  the  will,  he  will,  on 
the  principle  that  the  testator's  conduct  was  the  cause  of  litigation,  be  entitled  to 
nwive  hw  costs  out  of  the  estate,  although  the  will  be  pronounced  against :  BougfUon 
V.  ATnt^^,  Probate  and  Divorce,  vol.  iii,  64. 

2.  Ezemtion — Attestation  and  Subscription.  The  deceased  executed  his  will  in  the 
pTBence  of  two  witnesses,  one  of  whom  also  made  a  mark  in  attestation  of  the  sig- 
nature of  the  deceased.  The  second  witness  then  wrote  the  names  of  the  deceased 
u)d  the  witness  opposite  their  respective  marks  and  also  the  word  witness,  but  he 
'iid  not  rabpcribe  his  own  name : 

Held,  that  he  did  not  by  any  word  he  wrote  attest  the  signature  of  the  deceased, 
^nd  that  the  execution  was  invalid :  In  the  Goods  of  Eynon,  Probate  and  Divorce, 
•"L  iii,  92. 

'^  Sevucatum.  The  testator,  having  executed  a  will  and  codicil,  signed  a  second 
(txiidlyin  which  he  expressed  a  desire  to  cancel  his  will,  and  that  a  document  which 
^deMribed  as  a  will  of  earlier  date,  and  the  first  and  second  codicils,  should  to- 
jictheritand  as  his  last  will  and  testament.  The  only  document  executed  at  the 
♦•ariier  date  was  a  settlement  on  his  marriage,  which  was  not  of  a  testamentary 
('baneier: 

BHifaX^e  revocation  of  the  will  was  absolute,  and  not  dependent  on  the  in- 
^^^^PplVtMii  of  the  Kttlement  in  the  papers  admitted  to  probate :  In  the  Goods  of 
^'M^hbbtte  aod  Divorce,  vol.  iii,  80. 
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4.  Revocation^  total^  partial^  or  contingent- — Dependent  relative  Revocation.  The  testa- 
trix, having  her  will  in  her  hand,  dictated  the  alterations  ehe  desired  to  be  made  in 
the  first  part  of  it  to  a  friend,  who  wrote  them  down.  Testatrix,  feeling  unwell,  de- 
sired her  friend  to  atop  there,  and  then  tore  off  and  burnt  so  much  of  her  will  as 
had  been  covered  by  the  memorandum  written  at  her  dictation.  This  memoran- 
dum, together  with  the  rest  of  the  will,  which  contained  the  residuary  clause  and 
the  signatures  of  the  testatrix  and  witnesses  and  the  attestation  clause  intact,  was 
placed  in  a  desk  by  the  testatrix  and  locked  up,  and  she  believed  when  she  did  so 
that  these  papers  constituted  a  new  will,  and  were  not  merely  instructions  for  such  a 
will: 

Held,  that  it  was  a  case  of  dependent  relative  revocation,  a  revocation  dependent 
on  the  papers  locked  up  constituting  a  new  will,  and  probate  was  granted  of  the 
original  will  as  contained  in  the  portion  which  remained  and  the  draft  of  the  part 
which  was  destroyed :    Dancer  v.  Crabby  Probate  and  Divorce,  vol.  iii,  98. 

5.  Revocation  on  Erasure — Words  erased  not  apparent — Dependent  relative  Revoca- 
tion— ParoU  Evidence.  The  principle  of  dependent  relative  revocation  applies  to  the 
case  where  a  testator  has  so  entirely  erased  the  name  of  a  legatee  that  it  is  no  longer 
apparent,  and  has  substituted  another  name  for  it.  The  court  will  receive  evidence 
to  show  what  the  original  name  was,  and  restore  it  to  the  probate  if  satisfied  that 
the  testator  only  revoked  the  first  bequest  on  the  supposition  that  he  had  effectually 
substituted  a  new  legatee:  In  the  Goods  of  McOabCy  Probate  and  Divorce,  vol. 
iu*  94. 
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Acceptance. 

When  a  disaster  happens  to  a  cargo  in  consequence  of  a  peril  or  accident  not 
within  the  exceptions  in  the  bill  of  lading,  a  mere  acceptance  of  the  goods  hy  the 
owner  at  the  place  of  the  disaster,  or  an  intermediate  port,  will  not  preclude  him 
from  his  remedy.  It  must  appear  that  the  acceptance  was  intended  as  a  discharge 
of  the  vessel  and  her  owner  from  any  further  responsibility:  Home  Ins,  Co,  v.  W,  T, 
Cb.,  51  New  York,  93. 

AOCOBD  AND  SaTIBFACTION. 

1.  In  a  suit  upon  an  instrument,  by  which  the  defendant  promised  to  pay  a  cer- 
tain mm  to  A.,  B.,  and  C,  in  trust,  to  be  expended  within  a  county  named,,  in  con- 
structing a  railroad  within  certain  limits,  the  persons  named  to  select  the  corpora- 
tion which  should  have  the  benefit  of  the  subscription,,  an  answer  that  when  the  in- 
strument was  executed  by  the  defendant,  it  was  agreed  that  if  the  railroad  was  loca- 
ted through  the  farm  of  the  defendant,  he  should  have  the  choice  of  paying  the  five 
hundred  dollars  or  giving  the  right  of  way  to  the  corporation,  and  that  he  had  given 
such  right  of  way,  which  had  been  accepted  by  the  company,  was  held  a  sufficient 
defense,  as  an  accord  and  satisfaction.  It  was  also  held  good  on  the  ground  that  A., 
E,  and  C,  held  a  power  not  coupled  with  an  interest,  and  the  power  could  be  re- 
voked before  execution  and  the  acceptance  thereof  by  the  corporation :  The  E.  T, 
H,  AC,  RE.  Co,  V,  Wrighty  38  Indiana,  64. 

2.  A  note  received  in  full  satisfaction  and  absolute  payment  ef  a  debt  has  the 
Bune  efiect  in  extinguishing  the  interest  as  if  payment  had  been  made  in  cash: 
Black  V.  Dorman,  51  Mo.,  31. 

3.  Plaintiff  made  a  stipulation  stating  that  he  consented  to,  and  the  suit  was 
thereby  discontinued,  and  the  cause  of  action  released  in  consideration  of  the  pay- 
ment of  the  costs,  and  seventy  dollars  to  plaintiff's  attorney.  Defendant  paid  the 
seventy  dollars,  and  tendered  the  costs  and  set  up  an  accord  and  satisfaction : 

Heldf  that  this  was,  at  most,  a  simple  unexecuted  accord,  and  not  a  satisfaction : 
Abe  V.  CkritUe,  51  New  York,  270. 

Account  Stated. 

1.  As  a  general  rule,  in  an  action  upon  an  aeeourU  statedf  the  defendant's  promise  to 
pay,  or  acknowledgment  of  indebtedness,  must  be  shown  to  have  had  reference  to  a 
legal  liability  then  existing,  or  to  a  moral  obligation  founded  on  an  extinguished 
legal  UabiUty:    Frey  v.  Fond  du  LaCy  24  Wis.,  204 ;  MeUhoir  v.  MeCarty,  31  Wis.,  252. 

2.  This  rule  applies  to  an  account  stated  for  intoxicating  liquors  sold  wUhoui 
UeeoKf  in  violation  of  law;  and  no  recovery  can  be  had  in  such  a  case :    lb. 

Z,  But  the  rule  is  not  applied  to  an  account  stated,  or  subsequent  promise  to  pay, 
VOL.  III. — ^NO.  I. — 6. 
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for  goods  «oW  and  delivered  on  Sunday;  and  a  recovery  may  be  had  on  a  promiBe  to 
pay  for  liquors  sold  on  that  day — such  promise  being  made  on  a  day  other  than 
Sunday,  and  the  sale  not  being  unlawful  for  any  other  reawn :    lb. 

Action. 

1.  An  action  to  foreclose  a  mortgage,  given  to  secure  a  bond,  wherein  judgment 
irt  asked  against  the  obligor  for  any  deficiency,  is  as  to  the  latter  an  action  arising 
on  contract,  and  one  wherein  a  several  judgment  may  be  had,  and  henoe  is  subject 
to  a  counter  claim  of  any  other  cause  of  action  on  contract  which  such  obligor  had 
against  plaintiff  at  the  time  of  tlie  commencement  of  the  action :  Hunt  v.  Chapman^ 
ol  New  York,  555. 

2.  Where  it  is  a  custom  among  commission  flour  merchants  that  a  vendee  may 
rescind  the  sale  and  return  the  flour  within  ten  days,  if  it  proves  unsound  or  dam- 
aged, the  commission  merchant  to  whom  the  flour  is  returned  in  accordance  with 
the  custom,  and  who  afterwards  sells  it  as  unsound  at  its  full  real  value,  without 
laches  on  his  part,  may  rccovor  from  his  consignor  the  amount  of  the  actual  loss  by 
.such  sale :    Randall  v.  KedoTy  60  Maine,  37. 

3.  On  November  27, 1860,  the  plaintiff  conveyed  with  covenants  of  warrants,  cer- 
tain real  estate  to  one  J.,  but  some  doubt  having  been  thrown  upon  the  title  by  a 
levy  of  a  creditor  of  the  plaintiflf's  husband,  the  plaintifl'  in  accordance  with  a  writ- 
ten agreement  with  her  grantee,  deposited  with  the  defendant  the  consideration 
money,  to  remain  with  him  as  collateral  to  said  warranty  for  a  reasonable  and  satis- 
factory time.  On  June  27,  1870,  the  grantee  having  deceased  and  the  premises 
passed  to  his  devisee,  the  plaintifl'  demanded  the  money  of  the  defendant,  and  upon 
refusal  to  deliver  it  up,  sued  him  in  an  action  for  money  had  and  received : 

Held,  the  action  was  not  maintainable ;  but  that  a  suit  in  equity  was  the  profier 
remedy :    EandaU  v.  BuUery  lb.,  216. 

4.  The  abandonment  of  an  attachment  of  property  in  a  suit  against  one  surety  on 
a  note,  constitutes  no  bar  to  the  maintenance  of  a  subsequent  suit  against  the  co- 
surety:    Chipman  v.  Toddy  lb,,  282. 

5.  The  city  of  Providence  has  an  implied  power,  arising  from  and  incident  to  its 
duties  in  relation  to  the  streets  and  highways  witliin  its  limits,  not  only  to  construct 
drains  upon  the  surface  of  the  streets,  to  carry  ofi'  the  water  coming  upon  them  in 
any  way,  but  also  to  construct  drains  or  sewers  beneath  the  surface  when  necessary 
for  a  similar  purpose.  But  the  city  is  liable  for  injuries  resulting  from  the  making 
of  such  drains  or  sewers,  if,  by  making  them  to  prevent  a  nuisance,  it  creates  a 
nuisance  in  another  place,  and  merely  transfers  it  from  one  locality  to  another : 
Clark  V.  Peckham,  City  2Vea«ti€r,  9  Rhode  Island,  455. 

6.  No  action  for  such  nuisance  can  be  maintained  in  favor  of  an  individual 
simply  because  the  city  might  be  indicted.  An  individual  is  only  entitled  to  sue 
when  he  has  suffered  some  special  damage  above  that  arising  to  the  public  gener- 
ally. Only  the  owner  of  land  can  sue  for  an  injury  caused  by  building  a  drain  upon 
it:    lb. 

7.  A  corporation  is  liable  for  an  act  which  would  give  a  right  of  action  against  an 
individual,  if  done  by  authority  of  the  corporation,  or  of  a  branch  of  the  govern- 
ment authorized  to  act  for  it,  or  if  the  act  be  ratified  by  the  corporation  or  by  its 
officers:    lb. 

8.  In  an  action  of  debt  on  a  judgment  obtained  in  the  State  of  New  York  against 
two  joint  debtors,  in  which  the  only  evidence  of  service  of  the  process  is  the  written 
acknowledgment  of  legal  service  thereof  signed  by  one  of  them,  the  plaintiff  can 
not  maintain  his  action  in  the  State  of  Rhode  Island  upon  such  a  judgment,  against 
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the  debtor  not  served  with  process  in  the  first  suit,  and  a  plea  of  nul  tiel  record,  inter- 
posed by  the  defendant,  is  a  good  plea  in  bar  of  the  action :  Frothingham  v.  Barnes, 
Ib^  474. 

9.  ^Vhether  such  a  judgment,  as  against  the  debtor  not  served  with  process,  can 
be  sued  in  the  State  where  it  has  been  recovered,  quare.  It  is  certainly  not  a  judg- 
ment in  the  sense  of  the  constitution  and  laws  of  the  United  States,  and  can  not 
be  enforced  as  a  judgment  by  virtue  thereof,  outside  of  the  State  where  it  was  re- 
covered :    lb, 

10.  An  incorporated  city  is  responsible  for  all  damages  that  accrue  in  consequence 
of  the  action  of  mbbs  within  its  corporate  limits,  whether  such  damages  are  loss  of 
property  or  injury  to  life  and  limb,  and  it  makes  no  difference  whether  the  loss  of 
property,  or  the  injury  to  life  and  limb,  by  such  action  of  mob,  might  have  been  pre- 
Tented  or  not ;  and  it  makes  no  difference  whether  any  of  the  participants  in  such 
Diob  reside  in  the  city  or  not :     CUy  (/  Atckison  v.  Tvine,  9  Kan.,  350. 

11.  An  action  for  the  conversion  of  property  does  not  lie  against  the  administra- 
tor or  executor  of  the  wrong-doer :     Cheiry  v.  Hardin,  4  Heiskell,  199. 

12.  A  suit  brought  in  the  name  of  the  payee  of  a  note  which  ought  to  have  been 
executed  to  another,  may,  by  proper  replication  and  proof,  be  shown  to  be  prosecu- 
ted for  the  benefit  of  the  person  interested  in  the  note :     Barbee  v.  WiUiamSf  lb.,  522. 

ADMnnarrBATioN. 

1.  An  administrator  selling  property  in  January,  1863,  on  a  credit  of  twelve 
months,  taking  notes  payable  in  Tennessee  Bank  notes ;  that  course  being  advised 
by  one  of  the  distributees,  and  that  currency  being  regarded  by  prudent  men  as  the 
safest  attainable : 

Held.,  not  guilty  of  a  devastavit :    Bradthaw  v.  Cruise,  4  Heiskell,  260. 

2.  Where  a  note  was  made  to  an  executrix  in  her  representative  capacity,  her  ad- 
ministrator, in  the  event  of  her  death,  may  sue  on  the  note  in  his  own  name :  Black 
V.  Dormcm,  51  Mo.,  31. 

3.  In  proceedings  in  equity  to  set  aside  an  allowance  by  the  County  Court  of  sun- 
dry demands  against  the  estate  of  a  deceased  person  on  the  ground  that  the  same 
were  obtained  by  collusion  between  the  claimants  and  tlie  administrator :  1.  It  is 
not  nece^ary  that  the  latter  should  be  joined :  2.  The  bill  would  not  be  multifa- 
rious where  the  matters  charged  were  part  of  the  same  general  transaction  in  which 
all  participated,  and  in  the  results  of  which  all  were  interested:  Maj/betry  v. 
MeQwg,  lb.,  256. 

4.  An  administrator  is  not  an  insurer  of  the  property  of  the  decedent.  He  is 
liable  for  loss  thereof,  only  where  he  fails  to  exercise  that  care  and  diligence  which  a 
prudent  man  would  exercise  in  the  management  of  his  own  property:  Fttdge  v. 
Dam,  lb.,  264. 

5.  In  suit  brought  by  a  public  administrator,  the  body  of  the  petition  should 
ehow  his  authority  to  bring  the  action.  Matters  set  forth  in  the  caption  will  not  ob- 
viate defects  in  that  regard.  The  caption  is  simply  a  deseriptio  personce,  and  forms 
no  part  of  the  statement,  required  in  the  petition :    Headk  v.  Cloud,  lb.,  301. 

AOMIKSTTRATOBS  AND  EXECUTORS. 

1.  An  executor,  who,  by  the  will  of  his  testator  (probated  in  1853,  and  by  which 
a  solvent  estate  of  more  than  $200,000  is  committed  to  his  hands),  is  directed  to 
move  a  slave  to  a  free  State,  to  be  there  manumitted,  and  to  invest  for  such  manu- 
mitted slave,  on  his  arrival  at  age,  which  occurs  in  1862,  $3,000,  can  not,  after  re- 
fosing  to  execute  the  bequest  of  his  testator  until  the  close  of  the  war,  free  himself 
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from  liability  by  showing  that  the  estate  has  perished  on  his  hands  from  the  results 
of  the  war  and  other  causes :     Anderson  v,  Qreea,  Executor j  45  Ga.,  361. 

2.  Where  land  is  ^'regularly  advertised  and  sold  at  administrator's  sale"  (the 
record  states  no  more),  and  is  afterwards  levied  on  under  a  judgment  obtained 
against  the  intestate  in  his  life-time,  and  the  Court  decides  that  the  administrator's 
sale  divests  the  judgment  lien-^to  which  judgment,  exception  is  taken — ^the  plain- 
tiff in  error,  must  show  afiirmatively,  that  the  estate  was  solvent,  and  the  order  of 
sale  was  not  granted  for  the  payment  of  debts,  but  for  distribution  only,  in  order  to 
entitle  him  to  a  reversal  of  the  judgment,  even  if  this  would  do  so,  and  as  to  this, 
we  reserve  our  opinion :     Oarhart  et  als,  v.  Fan?j,  /6.,  389. 

Advancements. 

In  a  transaction  between  father  and  child,  a  sale  from  the  father  will  not  be 
treated  as  an  advancement  merely  because  the  price  paid  was  inadequate :  Merri- 
fman  v.  Lacefidd^  4  Heiskell,  209. 

Agency. 

1.  Where  a  married  man  owning  property  covered  by  a  fire  insurance  policy,  was 
absent  from  home  for  fourteen  months  before  a  loss  occurred,  and  continued  to  be 
absent  at  the  time  of  the  trial  of  an  action  upon  the  policy  (nearly  three  years  after 
his  departure),  and  was  totally  ignorant  of  the  loss  and  the  circumstances  attend- 
ing it: 

i/e/<?,  that  there  arose  ex  necemUUe  an  authority  in  the  wife,  as  his  agent,  to  make 
the  proofs  and  do  other  acta  required  by  the  assured :  0*  Owner  v.  Hartford  Fire  Ins, 
a>.,  31  Wis.,  160. 

2.  Testimony  of  the  wife  that  the  husband  had  told  her  "to  care  for  the  place  and 
property,"  "to  take  care  of  it  the  same  as  himself,"  until  he  returned,  would  also 
tend  to  show  an  express  delegation  of  power  to  her  to  act  as  his  agent  in  the  matter 
of  such  loss :    lb, 

3.  An  objection  that  the  policy  required  "the  assured"  to  give  the  notice,  and 
verify  the  proofs  by  his  oath,  can  not  avail,  where,  in  the  permanent  absence  of  the 
assured,  the  notice  has  been  given  and  the  proofs  verified  by  his  agent  left  in  chaige 
of  the  property :     2  6. 

4.  The  wife,  who  has  acted  as  her  husband's  duly  authorized  agent  in  such  a  case, 
is  a  competent  witness  as  to  facts  within  her  knowledge,  connected  with  such 
loss:    Jb. 

5.  But  the  defendant  company  was  not  entitled  to  show  by  the  testimony  of  the 
wife,  that  plaintiflT  did  not  hold  the  legal  title  to  the  land,  but  only  an  executory 
contract  therefor ;  such  fact  not  being  one  which  had  occured  within  the  scope  of 
her  agency,  or  with  which  she  was  connected  as  such  agent :    lb. 

6.  In  an  action  by  a  clerk  against  his  employer  on  an  agreement  whereby  the 
former  was  to  receive  as  compensation  a  OBrtain  portion  of  the  net  profits  of  the 
business,  where  it  appeared  that  plaintiff  kept  the  books  and  managed  the  businesA, 
the  books  would  be  proper  but  not  conclusive  evidence  on  either  side.  Defendant 
might  show  that  plaintiff  had  introduced  false  or  fraudulent  entries  into  the  books 
of  the  concern.  The  rule  of  ascertaining  damages  in  such  cases  is  precisely  tKe 
same  as  that  which  applies  to  partnership  accounts:  Wiggins  v.  Graham,  51 
Mo.,  17. 

7.  The  officers  of  a  corporation,  unless  prohibited  by  the  charter,  may  confer  au- 
thority upon  its  agent  to  draw  and  execute  bilb  of  exchange  on  behalf  of  the  com- 
pany.   No  action  in  writing  on  the  part  of  the  board  of  directors  is  necessary  in 
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Older  to  Test  such  aathority  in  the  agent :    Preston  v.  Missouri  and  Pennsylvania  Lead 

Co^  Ib^  43. 

8.  Where  an  agent  of  a  bank,  by  means  of  false  representations  as  to  his  au- 
thority to  employ  attorneys  for  his  principal,  secured  professional  services  for  the 
bank  in  gnndry  attachment  proceedings,  and  on  suit  brought  against  the  bank  by 
the  attorney  for  the  value  of  his  services,  it  turned  out  that  the  agent  had  no  such 
aothority  as  represented,  and  so  the  bank  could  not  be  made  responsible: 

Heldy  that  the  attorney  had  his  action  against  the  agent  personally  for  the  value 
of  his  services.  And  that  his  petition  would  not  be  held  bad  on  demurrer,  for  mis- 
joinder, because  it  included  counts  for  services  in  the  different  attachment  suits ; 
paid  gttiti  appearing  to  have  been  brouglit  under  the  same  employment.  And  the 
measare  of  his  damages  would  be  the  reasonable  value  of  his  services  as  attorney, 
together  with  the  actual  amount  of  his  costs  incurred  in  the  suit  against  the  bank : 
IVright  V.  BaMitin,  lb.,  269. 

9.  A  draft  drawn  by  A.  upon  B.,  by  inadvertance  of  the  collector  was  presented 
to  C^  and  paid  by  him,  under  a  mistaken  impression  as  to  his  liability,  and  remitted 
to  A.  by  the  collector  before  the  mistake  was  discovered : 

HHdf  that  as  the  money  was  paid  by  C,  and  received  by  the  collector  under  a 
mutual  mistake  as  to  the  facts,  the  latter  would  be  liable  to  the  former  in  an  action 
for  money  paid.  In  such  a  case  it  makes  no  difTerence  that  the  plaintiff  had  the 
means  of  knowing  of  the  error,  and  might,  by  diligence  and  care  have  avoided  the 
payment:    Kocntty.  Central  Bank,  Ib^  275. 

Agejtt. 

1.  Where  by  contract  a  citizen  of  this  State  became  the  agent  of  a  citizen  and 
resident  of  the  State  of  Virginia,  in  1857,  and  the  agency  continued : 

Heidf  that  the  fact  that  the  principal  was  a  rebel,  and  within  the  Confederate 
lines  in  1863,  did  not  of  itself  put  an  end  to  the  agency:  Fisher  v.  Krutz^  9 
Kan.,  501. 

2.  An  agent  with  whom  notes  are  left  for  collection,  without  special  authority, 
coald  not  receive  payment  in  Confederate  Treasury  notes :  Qark  v.  Humuxs,  4  Heis- 
kell,  419. 

Alien. 

1.  6.  H.,  a  citizen,  agreed  to  buy,  and  bought,  a  lot  of  land  for  J.  W.  H.,  an  alien, 
furnished  the  money,  entered  into  possession,  and  died,  leaving  a  widow,  and  infant 
•"^on.  He  remained  an  alien  up  to  the  time  of  his  death.  Upon  the  filing  of  a  bill 
in  equity  to  compel  a  conveyance  of  said  estate  by  G.  H.  to  the  infant  son  of  J.  W, 
n.,  as  his  heir  at  law : 

Heidy  that  the  infant  son  of  J.  W.  H,  had  no  claim  to  a  decree  of  the  Court  to 
direct  a  conveyance  to  him  ;  neither  could  G.  11.  be  compelled  to  convey  it  for  the 
benefit  of  the  administrator,  to  enable  him  to  pay  out  of  his  estate  the  debts  of  the 
deceased :    Haigh  v.  Haigh,  9  B.  I.,  26. 

2.  The  statute  of  11th  and  12th  Wm.  III.,  chapter  6,  hdd  inapplicable  to  the 
pieeeDt  case.  Upon  the  death  of  an  alien,  his  estate  ipso /ado  escheat,  he  having  no 
inheritable  blood  by  which  it  can  be  transmitted  :1b,  fP 

3k  It  is  a  rule  of  construction,  that  a  statute,  unless  it  appears  distinctly  that  it  is 
intended  to  operate  on  a  case  already  pending,  does  not  operate  upon  any  such  case. 
ThMefine,  chapter  709  of  the  statute,  which  provides  that  if  an  alien  die  thereafter, 
hittttate  ihall  be  transmitted  to  his  heirs : 

Biif  not  to  effect  the  case  at  bar,  the  bill  having  b^en  filed  before  the  passage  of 
tbiMi;   Jb. 
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Alteration. 

1.  A  material  alteration  of  a  promissory  note,  such  as  for  instance,  changing  it  to 
a  negotiable  note  without  the  knowledge  or  consent,  either  express  or  implied,  of 
the  promissor,  vitiates  it,  although  it  may  be  in  the  hands  of  an  innocent  holder: 
Morekead  v.  Parkersburg  ^al.  Bard:,  5  W.  Va.,  74. 

2.  It  lies  upon  the  party  seeking  to  enforce  a  bill  or  note,  to  account  for  any  al- 
teration that  appears  on  the  face  of  the  instrument :  Pierci/n  heirs  v.  Piercy,  Execu- 
tor, lb.,  199. 

Amendment. 

1.  Neither  the  common  law,  nor  the  statutes  of  this  State,  allows  the  plaintiff,  in 
an  action  of  trover,  to  amend  his  writ  by  inserting  the  names  of  other  plaintifis: 
Ayer  v.  Oleason,  60  Maine,  207. 

2.  Thus,  where  the  defendant  was  summoned  in  action  of  trover  to  answer   to 

James  C.  Ayer,  and ,  of,  etc.,  co-partners,  under  the  style  and  firm  name  of 

James  C.  Ayer  &  Co.,  an  amendment  by  inserting  the  names  of  the  other  members 
of  the  firm,  is  not  allowable :    lb. 

Ancient  Lights. 

An  implied  grant  of  an  easement  of  light  will  be  sustained  only  in  cases  of  real 
necessity ;  and  will  be  denied  or  regretted  in  cases  where  it  appears  that  the  owner 
claiming  the  easement  can,  at  a  reasonable  cost,  have,  or  substitute,  other  lights  to 
his  building:    Powell  v.  Sitrui,  5  West  Virginia,  1. 

Appeal. 

1.  From  Justice* 8  Court.  On  appeal  from  justice^s  court,  where  the  cause  is  triable 
de  -novo  at  the  Circuit,  either  party  may  be  allowed  to  enlarge  his  demand  of  dam- 
ages beyond  the  amount  of  which  a  justice  has  jurisdiction :  Heath  v.  Heath,  31 
Wisconsin,  223. 

2.  To  Supreme  Court.  The  objection  that  the  complaint  does  not  state  a  cause  of 
action  is  not  waived  by  failing  to  demur  on  that  ground,  or  to  appeal  from  an  order 
overruling  such  a  demurrer,  but  may  still  be  urged  against  a  judgment  in  plain- 
tiff'^a  favor:    Armstrong  v.  GibaoTi,  lb.,  61. 

3.  If  there  is  any  evidence  to  sustain  the  facts  found  by  a  referee,  his  conclusion, 
if  the  facts  are  capable  of  the  interpretation  given  to  them  by  him,  is  final  so  far  as 
this  Court  is  concerned ;  but  where  his  conclusion  is  predicated  in  part  upon  facts 
not  proven,  which  may  have  had  some  influence,  the  judgment  will  be  reversed ;  as 
it  can  not  be  determined  whether  those  assumed  facts  might  not  have  had  a  eon- 
trolling  influence.  Thus,  where  a  referee  finds  various  facts,  from  which  he  findri 
an  intent  to  evade  the  usury  laws,  and  some  of  the  material  facte  are  unsupported 
by  evidence,  or  are  against  evidence,  it  is  an  error  of  law,  which  is  fatal  to  the  judg- 
ment, although  usury  may  have  been  predicated  upon  facts  proven :  Matthevm  v. 
Coe,  49  New  York,  57. 

4.  Where  a  witness,  in  answer  to  a  proper  question  which  is  objected  to,  gives  tes- 
timony not  called  for  by  it,  which  is  incompetent,  but  no  objection  is  made  to  the 
answer  or  motion  to  strike  it  out,  it  can  not  be  objected  to  upon  review :  Crippen  v. 
Moras,  lb.,  63. 

5.  This  Court  is  not  authorized  to  review  a  judgment  and  reverse  it  for  an  alleged 
error  which  does  not  appear  upon  the  record,  and  is  only  shown  by  expressions  in 
the  opinion  of  the  Court  below :     Laning  v.  N.  Y.  C.  It.  R,,  lb.,  521. 

6.  An  appellant  will  not  be  heard  to  allege  as  error  that  which  was  inserted  in  a 
judgment  at  his  own  iastance :    ProesUer  v.  Kuhn,  lb.,  654. 
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Abbitraxent  and  Award. 

1.  An  award  having  been  made  the  judgment  of  the  Court,  without  objection, 
equitj  will  not  interfere  to  set  it  aflide  on  account  of  fraud  in  the  original  cause  of 
action,  or  of  fraud  in  obtaining  the  complainant's  consent  to  the  arbitration,  where 
iU  the  facts  were  known  at  the  time  of  the  motion  to  make  the  award  the  judgment 
of  the  Coort:    Clark  e/  ot  v.  Thurmmd,  46  Georgia,  97. 

2.  If  a  submisaion  contain  no  provision  in  relation  to  the  rules  of  evidence  that 
shall  goTem  the  referees,  they  are  not  restricted  to  the  rules  of  the  common  law,  but 
maj  recdTe  the  statements  of  parties  without  requiring  them  to  be  first  sworn : 
Sodbom  V.  Pdul,  60  Maine,  325. 

3.  To  an  action  on  a  common  law  award  based  upon  the  breach  of  a  written  con- 
tnct,  it  is  no  defense  that  the  contract  before  the  referees  was  not  identified  so  long 
as  they  had  the  right  one :    lb. 

.\S8AULT  AND  BaTTEEY. 

1.  In  an  action  for  assault  and* battery,  compensatory  (as  distinguished  from  puni- 
tite)  damages  are  of  two  kinds:  (1).  Those  which  may  be  recovered  for  the  actual 
pemnal  or  pecuniary  injury  and  loss ;  the  elements  of  which  are,  loss  of  time,  bod- 
ily suffering,  impaired  physical  or  mental  powers,  mutilation  and  disfigurement,  ex- 
penses of  surgical  and  other  attendance,  and  the  like.  (2).  Those  which  may  be 
recoTered  for  injuries  to  the  feelings,  arising  from  the  insult  or  dignity,  the  public 
exposure  and  contumely,  and  the  like :     Wihon  v.  Youngy  31  Wisconsin,  574. 

2.  Compensatory  damages  of  the  first  kind  are  to  be  determined  without  reference 
to  the  question  whether  defendant  was  influenced  by  malicious  motives  in  the  act 
complained  of ;  and,  on  the  other  hand,  evidence  of  threatening  or  aggravating  lan- 
guage, or  malicious  conduct  on  plairUiff^s  part  (not  constituting  a  legal  jusiifwiion  of 
defendant's  act),  can  not  be  considered  in  mitigation  of  such  damages:    lb, 

3.  Compensatory  damages  of  the  second  kind  depend  entirely  upon  the  maliee  of 
defendant ;  and  as  evidence  of  such  may  be  given  to  increase  that  kind  of  damages, 
» evidence  of  threatening  or  milicious  words  or  acts  on  plaintiff's  part,  just  pre- 
vious to  the  assault,  though  not  constituting  a  legal  justification,  should  be  admitted 
to  mitigate  or  even  defeat  such  damages :    lb. 

i  Dixon,  C.  J.,  is  of  opinion  that  proof  of  words  and  acts  of  provocation  on 
plaintiff's  part,  immediately  previous  to  the  assault  and  constituting  a  part  of  the 
^tt  ^eate,  should  be  considered  in  mitigation  of  compensatory  damages  in  general^  ad- 
Iwring  to  the  view  expressed  in  Morley  v.  Dunbar^  24  Wis.,  183 :    lb. 

^«BS8MENT  AND  TAXATION. 

1.  AttesBors  are  not  personally  liable  for  errors  or  mistakes  in  the  assessment 
where  they  have  jurisdiction  and  act  within  the  scope  of  their  authority,  but  if  they 
exceed  their  powers  and  act  within  authority,  and  in  contravention  of  the  statute 
prescribing  and  regulating  their  duties,  they  are  civilly  liable  to  any  person  injured 
by  their  action :     Qark  v.  Norton^  49  New  York,  243. 

1  Aseasments  must  be  made  by  the  Ist  of  July,  and  of  property  and  persons  in 
'^B|wet  to  the  liability  as  it  exists  upon  that  day.  An  individual,  not  liable  upon 
tkat  day,  can  not  be  placed  upon  the  assessment  roll  thereafter,  nor  can  a  person, 
*b«B  name  is  properly  upon  the  roll,  be  assessed  for  property  subsequently  ac- 
9Ui«d.  After  the  deposit  of  the  roll  for  examination,  the  assessors  can  not  add 
^'ttHi  thei«to,  or  add  to  the  assessment  of  individuals  other  property,  or  change 
^  fibutcter  of  the  property  assessed.  Where  the  roll  is  completed,  the  duty  of 
^  Maor  is  folly  performed,  except  in  the  matter  of  a  review  of  the  assessment 
18  permitted  by  statute. 
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3.  Although  one  purchasing  property  after  the  completion  of  the  roll  agrees  to 
pay  the  tax  thereon,  this  confers  no  jurisdiction  upon  the  assessore  to  change  the 
assessment,  nor  does  it  operate  as  a  waiver  of  the  legal  rights  of  the  purchaser.  It 
is  a  matter  resting  in  contract  between  the  parties,  and  is  to  be  enforced  in  the 
usual  way :    Jb, 

4.  A  substantial  compliance  with  the  statute  in  the  measures  preliminary  to  the 
taxations  of  persons  and  property,  in  all  matters  which  are  of  the  substance  of  the 
procedure,  and  desigpied  for  the  protection  of  the  tax-payers,  is  a  condition  prece- 
dent to  the  legality  and  validity  of  the  tax :     West/all  v.  Pre^Uy  lb,,  349. 

5.  It  is  only  for  an  improvement  lawfully  made,  and  for  work  done  and  expenses 
incurred,  as  authorized  by  law,  that  an  assessment  can  lawfully  be  levied,  and  the 
property  of  the  citizen  taxed :     People  ex  rel.  v.  Haines,  lb.,  587. 

6.  A  departure  by  a&sessors  from  the  standard  fixed  by  statute  for  estimating  the 
value  of  property  placed  upon  the  assessment  roll,  can  not  be  corrected  upon  eerti- 
orari,  nor  can  their  failure  to  assess  the  property  of  a  corporation,  as  required,  be 
so  corrected.  The  Court  may  reverse  the  assessment  as  made,  and  direct  a  re-assess- 
ment ;  but  after  the  roll  has  been  delivered  to  the  Board  of  Supervisors  and  the 
power  of  the  assessors  over  it  has  ceased,  a  certiorari  should  not  be  allowed,  and,  if 
allowed,  should  be  quashed  even  after  return  made :  People  ez  rel,  v.  Delany,  Ih,, 
655. 

Assignee. 

An  assignee  of  a  bond  taken  in  payment  of  purchase  money  of  land,  although 
he  may  have  notice  of  fraud  in  the  sale  of  the  land,  Can  not  be  placed  in  a  worse 
condition  than  his  assignor,  the  vendor,  with  reference  to  the  payment  of  such  pur- 
chase money :    Mighland  et  al.  v.  Highland  et  al.,  5  West  Virginia,  63. 

Assignments. 

A  merchant  being  indebted  to  certain  judgment  creditors,  and  being  in  failing 
circumstances,  turned  over  his  merchandise  to  an  agent  to  be  sold,  and  the  proceeds 
to  be  distributed  pro  rata  among  his  creditors : 

Held,  that  if  the  proceedings  were  in  good  faith,  the  goods  would  not  be  subject 
to  execution  on  behalf  of  one  creditor  to  satisfy  his  own  individual  claim :  Wett' 
more  v.  Hastings,  51  Mo.,  171. 

Assumpsit. 

1.  A  mechanic  can  not  maintain  assumpsit  against  the  guardian  of  a  minor  for 
labor  performed  upon  a  ward's  building :    Bob  nson  v.  Heraey,  60  Maine,  225. 

2.  When  the  fraudulent  representations  of  the  seller  of  property,  whereby  the 
purchaser  was  induced  to  buy,  were  such  as  give  the  latter  the  right  to  rescind,  and 
he  does  rescind  the  sale  and  surrender  profession  to  the  vendor,  the  law  implies  a 
promise,  on  the  part  of  the  seller,  to  pay  the  purchaser  for  labor  and  materials  in 
making  reasonable  repairs  upon  the  property :    Farris  v.  Ware,  lb,,  482. 

3.  Thus  the  defendant  fraudulently  represented  the  water  power  connected  with 
his  tannery,  to  be  sufficient  to  work  it  continuously  throughout  the  year,  and 
the  plaintiff,  having  no  knowledge  of  the  premises,  and  relying  upon  the  representa- 
tions, was  thereby  induced  to  purchase  the  tannery,  and  thereupon,  after  taking  a 
bond  thereof  and  giving  his  notes  for  the  price,  the  plaintiff  entered  into  possesion 
and  under  the  advice  of  the  defendant,  expended  large  sums  in  repairs ;  but  the 
water  failing,  the  plaintiff  abandoned  the  property  and  notified  the  defendant  that 
he  considered  the  contract  of  purchase  rescinded,  whereupon  the  defendant  took 
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poneseion  of  the  premiBes  and  had  the  henefit  of  the  repairs.      In  aaBumpsit  to 
recover  for  the  lahor  and  materials  in  making  the  repairs: 
Held,  that  the  action  was  maintainable :  lb 

Attachment. 

1.  An  attachment  bill  alleging  that  complainant  is  surety  for  defendant;  that 
since  he  became  so,  defendant  has  become  dissipated,  careless,  almost  a  sot;  is 
greatly  in  debt,  and  daily  becoming  more  so,  and  is  utterly  insolvent ;  that  com- 
plainant has  reason  to  believe  and  does  believe,  that  defendant  will  convey  and  dis- 
pose of  his  groceries  and  articles  in  his  grocery  in  order  to  defraud  his  creditors ; 
shows  no  sufficient  ground  for  an  attachment :  Jackson  v.  Bvarke,  4  Heiskell,  610. 

2.  An  allegation  is  an  attachment  bill  "that  defendants,  in  conveying  their  prop- 
erty, will  endeavor  to  defeat  the  collection  of  complainant's  debts;  that  they  have 
avoided,  and,  as  he  believes,  they  intend,  by  future  and  fraudulent  conveyances  and 
transfers,  to  evade,  and  avoid  pavment  of  the  debt,''  is  not  ground  for  issuing  the 
writ:    McHaneyv.CavBthomjIb,,  608. 

3.  An  ancillary  attachment  issued  without  affidavit  will  be  quashed  on  motion  of 
the  defendant,  after  judgment  on  the  merits :     Wait  v.  Cbmev,  76.,  532. 

4.  An  affidavit  neither  signed  nor  certified  is  no  affidavit:    Ih. 

5.  The  affidavit  is  part  of  the  record  not  subject  to  be  aided  or  attacked  by 
parol :    lb, 

6.  A  judgment  rendered  upon  answer  of  a  garnishee  not  in  writing,  or  not  signed 
by  the  garnishee,  is  erroneous,  and  will  be  reversed :    PuMer  v.  Bainey,  lb.,  335. 

7.  Where  one  creditor  by  bill  in  equity  seeks  to  set  aside  a  sale  of  his  debtor's 
property  as  fraudulent,  and  attaches  the  property,  and  another  creditor  proceeds  by 
mbeeqnent  bill  for  the  same  purpose,  but  in  addition  attaches  the  purchase  money 
due  on  the  sale,  and  prays  relief  against  the  purchaser  of  the  sale  is  found  to  be 
fair;  on  holding  the  sale  fair,  the  latter  creditor  will  have  a  prior  right  to  the  fund 
to  the  first,  who  only  attached  the  property:  Sloane  v.  WtUiamgon;  Haruboro  v. 
WtUiamm,  lb,,  606. 

8.  The  plaintiff  as  an  officer,  having  on  July  13th,  attached  a  debtor's  personal 
property,  took  from  the  present  defendant  an  alternative  receipt  to  pay  a  certain 
sum  or  re-deliver  the  goods  attached  on  demand,  whereupon  the  goods  went  back 
into  the  debtor's  possession. 

On  September  2d,  the  debtor  filed  his  petition  in  bankruptcy,  and  on  the  succeed- 
ing 27th  was  adjudged  a  bankrupt,  in  an  action  on  the  receipt  in  the  name  of  the 
officer  for  the  benefit  of  the  assignee  of  the  debtor : 

Eddy  that  the  attachment  was  dissolved  by  the  taking  of  the  receipt :  MUehell  v. 
Gooch,  60  Maine,  110. 

9.  The  fraudulent  assignment  of  a  bond  and  mortgage  by  a  debtor  does  not  pre- 
vent his  creditor  from  acquiring  a  lien  thereon  by  attachment;  and  where  such  lien 
hag  been  acquired  by  the  service  of  the  attachment,  with  the  proper  notice  upon 
the  obligor  and  mortgagor,  the  attachment  creditor,  after  perfeoting  judgment  and 
ming  execution,  may  maintain  an  equitable  action  in  his  own  name  to  enforce  the 
lien,  by  setting  the  fraudulent  transfer  aside :  M,  and  T,  Bank  v.  Dakm,  51  New 
York,  519. 

10.  There  is  an  original  jurisdiction  in  a  court  of  equity,  independent  of  the 
■^ute  in  relation  to  attachments,  to  take  cognizance  of  actions  of  this  charac- 
ter:   lb. 

AWAJID. 

1'  A  charge  in  a  bill  that  one  of  the  arbitrators  acted  as  the  '^adviser  and  partisan" 
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of  the  paily  appointing  or  selecting  him,  is  a  sufficient  charge  of  partiality  and 
misconduct,  to  give  a  court  of  equity  jurisdiction  of  a  case  asking  to  set  aside  an 
award :     WTieeling  Chis  Company  v.  The  City  'of  Wheeling,  5  West  Virginia,  448. 

2.  It  is  not  alone  the  fact,  but  the  aspect  of  perfect  fairness,  which  must  be  pre- 
served, and  an  arbitrator  can  not  be  too  careful  as  to  his  conduct,  holding  this  end 
In  view.  It  is  not  a  conscientious  intent  to  be  honest,  on  the  part  of  the  arbitrator, 
nor  his  conviction  that  he  is  so,  that  can  suffice.  It  is  his  external  actions  that  will 
be  subjected  to  scrutiny,  and  if  these  do  not  satisfactorily  bear  the  test  the  award 
will  fall:    lb. 

3.  An  award  should  be  in  its  terms  reasonably  certain,  and  not  leave  its  own 
meaning  open  to  further  controversy.  Hence,  an  award  that  the  defendants  "have 
the  right  to  keep  up  and  maintain  the  caplog  or  permanent  rolling  way  of  their 
said  dam  to  the  top  of  the  great  rock  in  their  pond  above  said  dam  and  no  higher, 
and  to  keep  on  said  caplog  flash  boards  twelve  inches  wide,  at  all  times  except  in 
times  of  freshet,"  must  be  set  aside  for  uncertainty — the  word  ^^freshet**  so  varying  in 
its  meaning  as  to  necessitate  constant  litigation ;  as,  in  case  of  a  suit,  a  jury  could 
only  determine  whether  the  state  of  the  water  in  the  particular  case  before  them  did 
or  did  not  constitute  a  freshet :  Harris  v.  Social  Manu/aetunng  Company,  9  Rhode 
Island,  99. 

Bailment. 

1.  Where  the  bailor  instructs  the  bailee  not  to  deliver  hb  property  to  any  person 
except  upon  his  written  order,  a  delivery  to  the  wife  of  the  bailor  without  such 
order  is  not  equivalent  to  a  delivery  to  the  husband,  and  does-  not  discharge  the 
bailee  from  his  liability:    Rowing  v.  Manly,  49  New  York,  193. 

2.  Although,  where  a  wife  has  obtained  possession  of  the  husband's  property  from 
his  bailee  by  a  fraud,  the  bailee  could  maintain  an  action  againk  both  husband  and 
wife  for  the  wrong,  that  is  not  a  defense  to  and  will  not  bar  a  recovery  by  him 
against  the  bailee :    /&. 

Bank  Directors. 

1.  Where  no  qualification  is  required  and  there  is  no  usage  to  control,  a  person 
who  is  elected  a  bank  director  is  presumed  to  accept  the  office  unless  he  declines 
it.  This  presumption  may  be  rebutted.  Whether  simple  non-action  as  a  director, 
for  five  months,  would  be  ordinarily  sufficient  to  rebut  it — query.  But  where  the 
stockholders  of  a  bank  in  an  instrument  authorizing  its  conversion  from  a  State  to 
a  National  Bank,  named  all  the  directors  who  had  been  elected  at  the  last  annual 
election  as  those  'Vho  are  now  the  directors  of  said  bank,  the  court  can  not  hold 
that  two  of  those  so  named  were  not  directors  at  the  time  of  such  conversion,  because 
they  had  never  acted  in  that  capacity  since  their  election  five  months  previously: 
Lockwood  et  al,,  Tntsleesj  v.  Mechanics*  Natunud  Bank  et  al,,  9  Khode  Island,  308. 

2.  By  the  provisions  of  section  44  ot  the  National  Currency  Act  of  1864  (chapter 
106, 1st  session  38th  Congress),  upon  the  conversion  of  a  State  to  a  National  Bank, 
all  the  directors  of  the  former  become  those  of  the  latter,  until  an  election  or 
appointment  by  the  National  Bank.  Semhle,  that  no  oath  is  required  from  these 
ad  interim  directors,  the  oath  prescribed  by  section  9  of  the  aforesaid  act  being 
designated  for  those  regularly  elected  by  the  National  Bank,  but,  assuming  it<> 
necessity,  a  majority  of  those  who  were  the  directors  of  the  State  Bank  before  iti* 
conversion  is  necessary  to  make  a  quorum  of  the  board  of  the  National  Bank :    lb- 

Bankrupt  Act. 
A  judgment  in  an  action  of  trespass  for  assault  and  battery  is  a  debt  discharga- 
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ble  under  the  National  Bankrupt  Act   of   1867:    Manning  and  Wife  v.  KeyeSy  9 
Hhode  Island,  224. 

Baxkeuptcy. 

1.  The  Supreme  Court  will  not  take  cognizance  of  a  plea  of  discharge  in  bank- 
ruptcy since  the  appeal  from  the  judgment  below:  Biggs  v.  White,  4  Heiskell, 
503.  " 

2.  A  discharge  in  bankruptcy  does  not  release  a  mortgage  or  other  lien  on  prop- 
erty created  prior  to  the  commencement  of  the  proceeding,  nor  prevent  the  enforce- 
ment of  the  lien:     Truitt  et  al,  v.  Truitt,  38  Indiana,  16. 

Banks, 

« 

1.  When  a  note,  payable  at  bank,  is  placed  in  a  bank  for  collection,  it  is  the  duty 
of  the  bank  to  see  to  it  that  it  is  properly  presented  for  payment,  and  on  its  dis- 
honor, to  have  it  duly  protested,  and  notice  given  to  its  indorsers :  Georgia  National 
Bank  v.  H^ndemon,  46  Georgia,  487. 

2.  When  a  bill  of  exchange  payable  at ,  was  sent  to  a  bank  for  col- 
lection, and  tiic  bank  treating  it  as  a  bank  check,  and  not  entitled  to  days  of  grace, 
presented  it  for  payment,  and  had  it  protested,  etc.,  on  the  day  of  its  maturity — 
without  days  of  grace — by  means  of  which  the  indorser  was  discharged,  and  it  was 
in  evidence  that  the  bank  was  notified  by  the  indorser  at  the  time,  that  he  claimed 
the  papier  to  have  days  of  grace : 

Hddy  that  the  bank  was  liable  to  the  person  who  deposited  the  paper  for  collection 
for  damages,  for  its  negligence  in  not  presenting  the  check,  as  required  by  law,  and 
caasing  notice  of  its  non-payment  to  be  given  to  the  indorser :    Ih, 

3.  A  State  Bank,  not  specially  authorized  by  its  charter  to  do  so,  could  not,  in 
1862,  issue  any  of  its  billi«,  intended  to  be  used  as  money,  redeemable  otherwise  than 
with  gold  or  silver  coin.  Where  it  did  issue  bills  at  that  date,  in  the  usual  form,  it 
is  inadmissible  in  a  suit  on  them  by  a  bona  fide  holder,  who  did  not  receive  them 
from  the  bank,  but  purchased  them  from  others,  to  prove  that  they  were  intended  by 
the  bank  to  lie  payable  in  Confederate  currency,  and  were  so  understood  by  the 
community  in  which  the  bank  was  located:  Manvfactuiteri  Bank  of  Macon  v. 
LanaTj  lb.,  563. 

Blli£  and  Notes. 

1.  Where  it  was  agreed  at  the  time  of  the  execution  of  a  note,  that  either  it  or  its 
proceeds  should  go  to  a  third  party,  in  such  case  the  latter  would  be  the  substantial 
creditor,  and  if  the  payee  gave  no  consideration  for  it,  he  would  be  a  mere  naked 
trustee,  and  neither  he  nor  his  assigns  could  set  up  an  interest  against  the  real  bene- 
ficiary:    Callaway  v.  Johnaony  51  Mo.,  33. 

2.  The  signature  on  the  back  of  a  note  of  one  who  is  neither  payee  nor  indorser, 
ii^  prima  facie  that  of  maker.  But  this  presumption  may  be  repelled  by  parol  evi- 
dence. It  may  be  thus  shown  that  in  fact  he  signed  only  as  guarantor :  Seymour 
V.  Farrd,  lb.,  95. 

3.  A  note  made  to  C.  H.  Morris,  agent,  is  payable  to  him  personally.  The  word 
agent  after  his  name  is  merely  deacribo  personce:  Toledo  AgricuUural  Works  v.  Hew- 
ings  Adm.,  lb.,  128. 

4.  The  maker  of  a  promissory  note  whose  signature  is  obtained  without  his  con- 
sent, will  not  be  held  on  the  note,  even  in  the  hands  of  an  innocent  holder  for  value 
before  maturity:    Briggs  v.  Ewarl,  lb.,  245. 
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5.  A  forged  insertion  of  rate  of  interest  in  a  negotiable  promissory  note  by  the 
payee,  will  not  impair  the  liability  of  a  subsequent  indorser  to  an  innocent  holder 
for  value,  before  maturity,  but  will  discharge  the  maker :  Waskingtx)n  Saving  Bank 
V.  Eckey,  Fb.,  272. 

6.  When  a  surety  on  a  promissory  note  has  been  compelled  under  a  judgment 
rendered  against  him  to  pay  the  note,  his  right  of  action  against  the  maker  of  the 
note  is  on  contract  as  on  an  implied  promise  to  re-pay  the  money  and  not  on  the  note 
itself;  that  is  merged  in  the  judgment.  And  where  the  note  was  for  an  amount 
within  a  justice's  jurisdiction,  but  the  judgment  was  for  an  amount  exceeding  his 
jurisdiction  in  actions  founded  on  contract,  the  surety's  action  was  without  the 
jurisdiction  of  the  justice :     Blake  v.  Downeyy  lb.,  437. 

7.  Where  A.  sells  and  transfers  to  B.,  the  note  of  C,  and  guarantees  its  payment, 
the  transfer  is  valid,  and  B.  may  enforce  the  note  against  C,  even  though  the  guaranty 
is  void  for  usury :    Armstrong  v.  Oilaon,  31  Wisconsin,  61. 

8.  The  presumption  that  a  note  is  unpaid,  arising  from  the  payee's  possession 
thereof,  uncancelled,  and  unextinguished  by  indorsed  payments,  is  not  sufficiently 
met  by  showing  payments  of  money  by  the  maker  to  the  payee,  without  further 
showing  that  there  were  no  other  dealings  between  the  parties,  upon  which  such  pay- 
ments might  have  been  made :    SomervaU  v.  OiilieSy  lb.,  152. 

9.  Where  such  absence  of  other  dealings  is  shown,  proof  of  moneys  paid  by  the 
maker  to  the  payee  would  create  a  strong  and  almost  conclusive  presumption  that 
they  were  paid  upon  the  note ;    lb, 

10.  The  rule  of  law  requiring  protest  of  a  foreign  bill  of  exchange  is  wholly 
founded  upon  the  custom  of  merchants;  and  in  an  action  against  a  notary  for  neg- 
lect to  make  presentment  and  demand,  evidence  that  it  is  the  common  and  univer- 
sal usage  at  the  place  where  the  bill  was  payable  for  notary's  clerks  to  make  such 
presentment  and  demand,  and  that  the  bill  in  question  was  presented  and  demanded 
of  payment  made  by  the  clerk  of  the  defendant,  is  proper  and  admissible.  A 
knowledge,  on  the  part  of  plaintiff,  of  this  usage,  is  not  necessary  to  its  validity: 
Com,  Bank  of  Ky.  v.   Vamuin,  49  New  York,  269. 

11.  A  notary  is  not  presumed  to  be  a  lawyer  who  is  to  revise  or  reverse  the 
decision  of  his  employer  as  to  the  character  of  a  bill,  and  as  to  whether  it  is  enti- 
tled to  days  of  grace  or  not.  If,  therefore,  a  bill  is  delivered  to  him  with  directions 
to  make  demand  and  protest  upon  the  wrong  day,  a  right  of  action  does  not  arise 
against  him  on  account  of  the  error :    76. 

12.  A  memorandum  upon  a  note  made  cotemporaneously  with  and  delivered 
with  it,  and  intended  as  a  part  of  the  contract,  is  a  substantial  part  of  the  note,  and 
qualifies  it  the  same  as  if  inserted  in  the  body  of  the  instrument,  and  with  it  consti- 
tutes a  single  contract:    Benedict  v.  Oowden,  lb.,  396. 

13.  Where  such  memorandum  is  an  essential  part  of  the  note,  modifying  the 
obligation,  the  severence  of  it  from  the  note  without  the  consent  of  the  maker  i?  a 
material  alteration,  and  destroys  the  note  even  in  the  hands  of  an  innocent  indorser 
for  value :    lb, 

14.  Where  one  sells  promissory  notes  less  than  their  face,  representing  them  to  be 
business  papers,  when  in  fact  they  are  accommodation  notes,  and  thus  usurious  and 
void  in  the  hands  of  the  vendee,  the  latter  may  rescind  the  contract  and  recover 
back  the  purchase-money,  although  their  be  no  fraud  or  warranty.  It  is  no  answer 
that  the  parties  to  the  paper  might  waive  defense  and  pay  them :  Webb  v.  Od^U<, 
lb,,  583. 

15.  The  next  day  after  presentment  and  demand  of  payment  of  a  note  payable  at 
a  place  in  the  city  of  New  York,  the  clerk  of  the  Notary  examined  the  city  direc- 
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tojT  to  find  the  address  of  an  indorser,  wliose  address  was  not  upon  the  note.  Not 
RndiDg  it,  he  inquired  of  the  maker,  who  gave  him  a  wrong  address,  to  which  he 
mailed  notice : 

Held,  thftt  this  was  due  diligence  and  sufficient  to  charge  the  indorser:  QaiUrey 
T.  Bwnt,  51  New  York,  84. 

It).  One  R  through  fraud  procured  of  defendants  goods  upon  credit,  for  which  he 
gAve  his  notes,  and  as  collateral  security  gave  a  mortgage  upon  lands  which  he  did 
DvfC  ovn,  and  transfered  a  fictitious  note  and  a  policy  of  life  insurance.  To  settle 
dctendantd'  claim,  B.  through  fraud,  of  which  defendants  had  no  knowledge  or  notice, 
prccared  plaintifi'^s  indorsement  to  two  notes  made  hy  fi.,  payable  to  defendants, 
vhich  were  to  be  and  were  used  in  taking  up  the  old  notes,  and  upon  receipt  de- 
fendants surrendered  said  notes  and  the  collaterals.  Upon  discovery  of  the  fraud 
plAintiff  brought  suit  to  have  his  indorsement  cancelled : 

Bdi,  that  although  the  presumption  of  law  from  the  face  of  the  note  was  that 
the  plaintiff  was  only  liable  as  subsequent  indorser,  yet  appearing  that  he  intended 
tn  become  security  for  the  debt  to  the  payees,  he  was  liable  as  such ;  that  the  sur- 
render of  the  original  notes  was  a  sufficient  consideration  to  make  defendants  hcma 
f^i  holders  of  the  new  notes,  and  that  their  position  as  such  was  not  affected  by  the 
fact  that  they  were  the  payees  named  therein  and  that  plaintiff  therefore  had  no 
caufse  of  action :     Chlhier  v.  Adriancej  Ih.,  322. 

IT.  Where  A.  makes  his  note  for  the  accommodation  and  general  benefit  of  B. 
tiihoat  restrictions,  and  B.  transfers  the  same  to  C.  in  payment  of,  or  as  security 
tfir,  an  antecedent  debt,  the  existence  of  the  debt  is  a  sufficient  consideration  for  the 
traofffer,  and  C.  can  maintain  an  action  on  the  note  against  A. :  Schepp  v.  Oarpen" 
'^,  /6,  602. 

1.  A  recital  in  a  bond  given  by  one  co-partner  to  another,  upon  dissolution  of  the 
ct>-paitneiship,  setting  forth  as  the  consideration  therefor,  the  transfer  and  the  de- 
iiveiT  by  the  obligee  to  his  former  partner  of  the  assets  of  the  firm,  is  a  substan- 
tive part  of  the  agreement,  and  can  not  be  varied  or  contradicted  by  parol  evidence. 
^Vhere  a  bond  is  delivered  to  tlie  obligee  or  his  agent,  it  can  not  be  shown  by  parol 
t«at  it  wa&  delivered  as  in  escrow :     Cocka  v.  Barker^  49  New  York,  107. 

iic^xD  FOE  Title. 

1.  A  deed  or  bond  for  titles  to  a  tract  of  land,  by  its  number  in  the  State  survey, 
tiind^  the  obligor  to  make  title  to  the  land  within  the  boundaries  of  such  survey,  and 
u  a  part  be  sold  off  before  the  date  of  the  deed,  this  is  a  breach  of  the  bond,  nor  is 
*hii  breach  excused  by  the  fact  that  the  quantity  sold  off  is  small,  and  the  bond  de- 
^Hbee  the  namber,  containing  two  hundred  and  two  and  one-half  acres,  more  or 
i«»:    Smiik  v.  £a«wi,  46  Georgia,  316. 

t  Proof  that  the  obligee  in  a  bond  for  titles,  knew  that  the  obligor  was  not  the 
<'TDer  of  the  whole  of  the  land  described  in  the  bond,  is  no  reply  to  a  plea  of  a 
^>natk  onleffi  it  appear  that  there  was  a  mistake  in  the  description :    lb. 

^Hdical  location  and  acquiescence  for  a  less  term  than  twenty  years  in  an  erro- 
°^<w  boojidaty  line,  can  not  be  claimed  to  the  exclusion  of  evidence  of  the  true 
^^vfcoe  Ae  premises  were  wild  and  uncultivated,  and  practically  unoccupied: 
'^mmi%  Bttf,  51  N.  Y.,  656. 
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Broker. 

1.  A  party  having  employed  a  broker  to  sell  real  estate,  may,  DOtwithstanding, 
negotiate  himself,  and  if  he  does  so  without  any  agency  of  the  broker,  he  is  not 
liable  to  the  latter  for  a  commission.  To  entitle  the  broker  to  his  commisBion,  he 
must  be  an  efficient  agent  in  or  the  procuring  cause  of  the  contract:  McClave  v. 
Paine,  49  N.  Y.,  661, 

2.  To  entitle  a  real  estate  broker  to  compensation,  it  is  sufficient  that  a  sale  ia 
effected  through  his  agency,  as  its  procuring  cause,  and  if  his  communications  with 
the  purchaser  are  the  means  of  bringing  him  and  the  owner  together,  and  a  sale  re- 
sults in  consequence,  the  compensation  is  earned,  although  the  broker  does  not  ne- 
gotiate, and  is  not  present  at  the  sale :    Lloyd  v.  Malhewaj  51  N.  Y.,  124. 

Carrier. 

1.  If  a  passenger  on  a  railway  train,  before  entering  the  car,  properly  applies  at 
the  ticket  office  of  the  agent  of  the  company  for  a  ticket,  and,  without  fault  on  hi« 
part,  but  from  either  the  willfulness  or  the  mistake  or  inadvertence  of  the  ticket 
agent,  is  unable  to  procure  one,  he,  when,  according  to  the  rules  of  the  company, 
fare  in  addition  to  the  price  required  to  purchase  a  ticket  is  demanded  of  him  by 
the  conductor  on  the  cars,  may  pay,  under  protest,  the  excess  demanded,  and  after- 
wards by  suit  recover  it  back ;  but  he  is  not  obliged  to  do  so ;  on  the  contrary,  he  is 
entitled  to  be  carried  at  the  ticket  rate  without  paying  the  excess  demanded,  and 
has  the  choice  of  paying  the  excess,  or  of  insisting  upon  his  right  to  be  carried  at 
the  ticket  rate,  and  holding  the  company  responsible  in  damages  for  a  refusal  to 
cany  him :     The  Jeffemonville  B.  B,  Co.  v.  Bogas,  38  Indiana,  116. 

2.  If,  when  insisting  upon  his  right,  in  such  case,  to  be  carried  at  the  ticket  rate,  the 
passenger  is,  by  the  conductor  of  the  train,  expelled  from  the  car  in  a  spirit  of  op- 
pressive malice  or  wantonness,  he  is  entitled  to  recover  exemplary  damages  again.st 
the  company ;  a  verdict  for  which  damages  an  appellate  court  will  rarely  set  a«ide 
for  excess,  merely :    16. 

3.  In  such  case,  the  passenger  wrongfully  expelled  from  the  cars,  may  be  entitled 
to  exemplary  damages  by  reason  of  the  time,  place,  circumstances,  and  manner  C'f 
expulsion,  though  no  harsh  or  unneccessary  means  were  resorted  to  in  order  to  effect 
his  expulsion :    lb, 

4.  A  person  who  undertakes,  though  it  may  be  only  pro  hoA  vice,  to  carry  by 
river,  for  hire  without  special  contract,  incurs  the  responsibility  of  a  common  car- 
rier:   Mo88  V.  BeitiSj  4  Heiskell,  661. 

5.  Where  goods  are  shipped  by  railway,  and  arrive  at  their  destination  within  tlie 
usual  time  required  for  transportation,  and  are  there  deposited  by  the  company  in  a 
place  of  safety,  and*held  by  them  ready  to  he  delivered  on  demand,  their  liability 
as  common  carriers  ceases,  (unless  the  custom  of  trade  is  shown  to  be  otherwise  as 
to  delivery,)  and  that  of  warehousemen  commences :  SoxUhem  Bailroad  Cbutpotty  v. 
Felder,  46  Georgia,  ,433. 

6.  No  notice  to  the  consignee,  where  the  goods  arrive  on  time,  is  necessary  to  re- 
duce the  liability  of  the  company  from  that  of  common  carriers  to  that  of  ware- 
housemen :    16. 

7.  If  the  goods  arrive  out  of  time,  and  after  they  have  been  demanded  by  the 
consignee,  it  might  require  notice  of  their  arrival  to  the  consignee,  and  a  reai«onablc 
time  after,  to  relieve  the  company  from  the  extraordinary  liability  imposed  by  law 
upon  a  common  carrier :    R. 
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Cause  of  Action. 


1.  He  who,  by  his  negligence  or  misconduct,  creates  or  safiers  a  fire  upon  his  own 
premises,  which,  burning  his  own  property,  spreads  thence  to  the  immediate  adja- 
cent  premises,  and  destroys  the  property  of  another,  is  liable  to  the  latter  for  the 
damages  sustained  by  him :     Webb  v.  B,  W,  &  0.  R.  jB.,  49  New  York,  420. 

2.  The  complaint  set  forth  a  lease  of  certain  hotel  property  in  Omaha,  which 
lea^e  contained  in  the  following  clause :  "  A  lien  to  be  given  by  the  said  lessees  to 
said  lessors,  to  secure  the  payment  thereof  (t.  e.,  rent)  on  all  the  furniture  that  shall 
be  placed  in  said  hotel  by  said  leasees."  It  then  alleged  the  taking  possession  by 
the  lessees,  and  their  placing  in  the  hotel  a  large  amount  of  furniture,  and  their 
»ibsequent  abandonment  of  it,  they  being  utterly  insolvent.  It  is  then  alleged  that 
defendant  took  possession  of  the  furniture,  sold  the  same,  and  converted  the  pro- 
ceeds, leaving  a  large  amount  of  rent  unpaid,  in  fraud  of  the  rights  of  plaintiff 
(who  claimed  as  assignee  of  the  lessor),  and  who  was  thus  prevented  from  enforcing 
his  lien  thereon.  The  complaint  further  alleged  that  defendant  had,  in  its  posses- 
!>ion,  the  avails  of  the  sale  of  said  furniture,  which  justly  belonged  to  plaintiff  by 
Tirtue  of  the  alleged  lien,  and  wrongfully  withheld  the  same  from  the  plaintiff,  to 
his  great  damage,  etc.;  upon  demurrer: 

Bdd  (Allen,  J.,  Folger  and  Kapallo,  JJ.,  concurring),  that  it  was  immaterial 
whether  plaintiff's  right  was  based  upon  a  legal  title  to  the  property,  or  upon  an 
equity  entitling  him,  as  against  defendant,  to  pursue  the  avails  thereof ;  that  the 
clause  in  the  lease  did  not  create  a  lien,  but  was  a  covenant  to  do  so,  and  one  of 
which  a  court  of  equity  would  decree  a  specific  performance ;  that  if  the  property 
had  remained  unchanged  in  defendant's  possession,  plaintiff  could  have  followed  it 
in  eqnity,  and  that,  as  these  remedies  are  lost  by  the  wrongful  act  of  defendant, 
plaintiff  could  acquire,  claim  and  have  a  lien  upon  the  avails  in  place  of  the  prop- 
erty itself;  and  that,  therefore,  the  complaint  contained  a  sufficient  cause  of  action : 
Hale  V.  0.  National  Bank,  lb.,  626. 

3.  Plaintiff  transferred  to  defendants,  by  receipted  bill  of  sale,  certain  railroad 
bonds.  They  also  executed  and  delivered,  with  the  bill  of  sale,  a  guaranty  in  sub- 
.stance,  that  the  companies  issuing  the  bonds  should  finish  their  roads,  and  be  con- 
-*olidated  into  one  within  one  year,  and  in  default  thereof,  they  agreed  to  refund 
the  sum  received,  with  interest,  upon  return  of  the  bonds  purchased.  The  roads 
were  not  finished  within  the  year,  and  the  companies  made  default  in  the  payment 
of  the  interest  coupons  maturing  upon  the  bonds.  Plaintiffs,  at  defendants'  request, 
and  to  prevent  the  enforcement  of  the  guaranty,  paid  the  coupons  which  were  trans- 
ferred to  them.  Subsequently,  the  companies  being  still  embarrassed,  proposed  to 
compromise  the  interest  accrued  upon  their  bonds.  Plaintiffs  agreed  to  the  pro- 
posal ;  hut  defendants  required,  as  a  condition  of  their  assent,  and  received  from 
plaintiffs  a  written  agreement  that  such  assent  should,  in  no  wise,  prejudice  defend- 
wta'  rights  under  the  guaranty,  but  that  it  should  remain  in  full  force  some  three 
years  after,  defendants  notified  plaintiffs  of  their  intention  to  enforce  the  guaranty, 
but  that  they  would  not  commence  proceeding  if  plaintifis  would  pay  the  past  due 
coupons.  No  attention  was  paid  to  the  notice,  and  no  proceedings  were  taken  to 
enforce  the  guaranty.  The  lands  having  subsequently  risen  in  the  market,  de- 
fendants tendered  the  purchase  money,  and  claimed  a  return  of  the  bonds,  and 
Qpon  defendants  refusal,  brought  action  to  compel  such  return : 

Bdi^  that  plaintiffs  retained  no  option  to  require  a  return  of  the  lands  upon  re- 
funding the  money,  but  that  the  option  was  with  the  defendants  to  determine  whether 
the  transaction  should  be  an  absolute  sale  or  a  loan ;  that  this  option  was  not  deter- 
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mined  by  any  of  the  subsequent  transactions  up  to  the  time  of  the  tender,  and  that, 
therefore,  plaintifis  had  no  right  of  action :    Sechfidd  v.  Jrrtn,  51  New  York,  51. 

4.  Defendant  contracted  to  transport  a  lot  of  hogs  for  plaintiffs  from  Buffalo  to 
Albany.  By  the  contract,  in  consideration  of  a  reduced  rate  of  freight,  plainti^ 
assumed  the  risks  of  injuries  from  heat,  etc.  Forty-three  of  the  hogs  died  from  the 
effects  of  heat,  the  result  of  the  negligence  of  the  defendant's  employees  in  not  water- 
ing and  cooling  the  hogs  by  wetting.    In  an  action  to  recover  damages : 

Heldf  that  as  the  common  law  liability  of  carriers  did  not  apply  to  live  stock,  but 
in  the  transportation  thereof,  they  were  only  liable  for  negligence.  To  give  effect  to 
the  stipulation  in  the  contract,  it  must  be  construed  as  exempting  defendant  from 
injuries  by  heat,  the  result  of  negligence,  and  that  therefore  defendant  was  not 
liable :     Orayon  v.  K  K  C.  E.  R  Co,,  lb.,  6. 

5.  Where  tenants  in  common  of  a  quantity  of  grain  agree  to  a  division  thereof 
and  settle  the  portion  belonging  to  one,  the  apportionment  operates  as  a  severance 
of  the  tenancy  in  common,  and  the  one  whose  portion  is  thus  allotted,  can,  upon  a 
demand  and  refusal  to  deliver  up  the  same,  maintain  an  action  for  the  convereion 
thereof  against  his  former  co-tenant  having  the  property  in  his  possession,  although 
such  portion  was  never  in  fact  separated  from  the  residue.  The  possession  of  the 
latter,  after  such  severance,  is  simply  that  of  bailee :    LobdeU  v.  Stowell,  lb. 

6.  Plaintiff,  a  widow  whose  minor  daughter  was  out  at  service,  sent  for  her  to  aid 
temporarily  during  sickness.  She  came  home,  remained  a  few  days  assisting  in 
household  duties  and  then  returned  to  her  own  employment.  While  thus  at  home 
she  became  pregnant  by  defendant.  In  an  action  to  recover  damages  for  loss  of 
services : 

Hddj  that  the  daughter  was  in  the  actual  service  of  the  plaintiff  at  the  time,  in 
such  sense  that  the  action  could  be  maintained :     Chay  v.  Durlandy  51  N.  Y.,  424. 

7.  Where  one  places  a  steam  boiler  upon  his  premises,  and  operates  the  same  with 
care  and  skill,  so  that  it  is  no  nuisance,  in  the  absence  of  proof  of  fault  or  negligence 
upon  his  part,  he  la  not  liable  for  damage  to  his  neighbor  occasioned  by  the  explo- 
sion of  the  boiler :     Losaee  v.  Buchanan,  lb, 

8.  If  the  explosion  was  caused  by  defect  in  the  manufacture  of  the  boiler,  he  is 
not  liable  in  the  absence  of  proof  that  such  defect  was  known  to  him,  or  was  discov- 
erable upon  examination,  or  by  the  application  of  known  tests :    lb, 

9.  The  manufacturer  and  vendor  of  a  steam  boiler  is  only  liable  to  the  purchaser 
for  defective  materials  or  for  any  want  of  care  or  skill  in  its  construction ;  and  if 
after  delivery  to  and  acceptance  of  the  purchaser,  and  while  in  use  by  him,  an  ex- 
plosion occurs  in  consequence  of  such  defective  construction,  to  the  injury  of  a  third 
person,  the  latter  has  no  cause  of  action  because  of  such  injury  against  the  manufac- 
turer:   Ixmt  V.  Chute,  lb,,  494. 

Cities, 

1.  A  City  is  not  restricted  as  to  the  order  in  which  needed  improvements  shall  be 
made.  The  necesssties  of  business,  and  the  convenience  of  travel,  may  require  that 
one  street  be  macadamized  or  paved  first,  and  that  another  be  sidewalked  first ;  and 
the  discretion  in  this  respect  is  properly  vested  in  the  Mayor  and  Council :  Bnrher 
V.  Challiss,  9  Kan.,  155. 

2.  A  city,  in  grading  its  streets,  is  bound  to  keep  open  a  sufficient  channel  for  a 
natural  watercourse  so  as  not  to  obstruct  the  waters  flowing  therein ;  but  it  U  well 
settled  that  a  city  is  not  bound  to  construct  any  channel,  culvert,  sewer,  or  drain,  to 
carry  off  merely  surface  water.    The  construction  of  sewers  and  drains  to  carry  off 
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noerelj  surface  water  is,  purely  discretionary  with  a  city.  It  may  construct  them  or 
not,  at  iti  option,  and  just  as  it  may  think  best :    Afehismi,  v.  CAo/tw,  9  Kan.,  603. 

3.  In  an  action  for  damages  resulting  to  a  lot  owner  from  a  change  in  the  grade 
of  a  street,  proof  of  the  passage  of  successive  ordinances,  first  establishing  the  grade 
and  then  changing  it,  with  plaintift*'s  testimony  that  he  graded  the  street  in  each 
eaae  to  conform  to  such  ordinances,  and  that  the  grading  was  done,  in  each  case, 
nnder  the  superintendence  of  the  City  Engineer: 

Bdd,  sufficient,  without  showing  by  the  record  any  order  of  the  Common  Council 
to  eiecnte  the  grade,  or  any  published  order  of  the  Street  Commissioner,  or  Board 
of  Public  Works,  directing  the  owner  to  do  the  work :  Church  v.  Milwaukee^  31  Wis- 
ooiuin,  512. 

4.  The  plaintiff  had  a  right  to  assume  that  all  necessary  steps  had  been  taken  by 
the  city  authorities  to  render  their  acts  lawful ;  and  the  city  can  not  be  heard  to 
allege  the  contrary  as  against  him :    Ih, 

5.  The  chart«r  of  Milwaukee  confers  upon  that  city  "the  general  powers  of  mu- 
nicipal corporations  at  common  law,"  and  expressly  authorizes  it  to  "lease,  purchase 
and  hold  real  and  personal  estate,  sufficient  for  the  convenience  of  the  inhabitants 
thereof."  It  also  confers  the  right  to  acquire  land  for  streets,  etc.,  by  an  exercise  of 
the  right  of  eminent  domain : 

£eU,  (Lyon,  J., dissenting,)  that  the  city  might  (ease  land  for  temporary  use  as  a 
{mblic  fireeij  when  the  convenience  of  the  inhabitants  required :  GiUman  v.  Mil- 
Miifce,  lb.,  563. 

•  6.  Where  the  city,  for  such  a  purpose,  took  a  lease  of  land  for  one  year,  and 
neglected  at  the  end  of  the  year  to  quit  and  deliver  the  possession,  but  continued  to 
hold,  ase  and  occupy  the  land : 

Seldy  that  the  same  rule  should  apply  as  in  ordinary  cases,  and  the  lessor  might, 
at  hia  option,  consider  the  city  as  a  tenant  from  year  to  year,  upon  the  terms  of  the 
lease:    lb, 

7.  A  court  will  not  take  judicial  knowledge  of  the  number  of  wards  into  which  a 
city  is  divided :    Maberry  d  als,  v.  City  of  JeffersonviUe  et  als.,  38  Ind.,  198, 

CHA3IPEBTT. 

A  Gontract  or  agreement  in  and  by  which  one  party  employs  another  to  prosecute 
and  collect  a  claim  for  him  and  against  the  Oovemment  of  the  United  States,  and 
for  which  service  the  employer  agrees  to  pay  the  other  party  twenty  per  centum  on 
the  amoant  of  said  claim  when  collected,  is  champertious  in  its  value,  and  against 
pablic  policy,  and  void :    JoTies  v.  Blojckridge,  9  Kan.,  562. 

Chjutceby  Jurisdiction. 

1.  A  bill  to  remove  a  cloud  lies,  though  the  con^plainant  has  an  immediate  right 
to  bring  ejectment  against  the  defendant :      Thompson  v.  Mebant^  4  Heiskell,  371. 

2.  The  insufficiency  of  the  proof  to  sustain  a  decree  is  not  a  ground  on  which  it 
can  he  attacked  for  want  of  jurisdiction,  by  a  bill  filed  for  that  purpose :  Martin  v. 
ftrt«r,  /ft.,  470. 

Cruqkbt  Plbadiko. 

L  On  a  bill  for  an  account  of  the  value  of  land  sold,  as  advancements,  and  con- 
^^Bng  ao  cfaai^  of  fraud  or  undue  influence,  relief  can  not  be  had  by  setting 
■sdi^  «n  Hie  ground  that  the  sales  were  obtained  by  fraud  and  undue  influence,  and 
W  « iaadeqaate  price :    Marriman  v.  Laeefield,  4  Heiskell,  209. 

%  AUl  iriiich  asks  immediate  relief,  will  sustain  a  decree,  if  it  makes  a  proper 
^Wb^faing  righta  in  future,  and  removing  a  cloud :    76. 

roiM  m^— NO.  I.— 7. 
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Chaxceby  Pbactice. 

1.  The  answer  of  one  co-defendant  can  not  be  read  against  another  who  has  no 
identity  of  interest  with  him.  The  answer  of  a  Sheriff  as  to  an  execution  lately  in 
bin  hands,  can  not  be  read  against  the  plaintiff  in  the  execution,  who  has  agreed  that 
the  proceeds  may  be  applied  to  the  satisfaction  of  an  execution  against  him :  Turner 
T.  OAlier,  4  Heiskell,  89. 

2.  Lands  decreed  to  be  sold  under  a  mortgage,  were  brought  to  sale  after  the 
death  of  the  mortgagee,  but  the  case  was  revived  by  acL  fa.,  against  his  heirs,  and 
the  pale  confirmed.  It  tieemit  this  was  a  valid  hale,  without  the  aid  of  the  reyivor, 
but  with  the  revivor  it  was  clearly  good:     Bryant  y.  McCdluniy  Ih.,  511. 

3.  That  a  guardian  ad  litem  was  appointed,  an  answer  filed,  an  order  for  report, 
proof,  and  report  and  order  of  sale  at  the  same  time,  is  no  grounds  of  exception  by 
a  purcliaser,  to  the  validity  of  a  sale :     Martin  v.  Porter^  lb.,  497. 

4.  A  purchaser  who  has  bought  after  the  death  of  a  party  to  a  decree,  with 
knowledge  of  his  death,  and  who  did  not  ask  to  be  released  from  his  bid  at  the  first 
term,  will  not  be  relieved  because  of  such  death,  and  because  for  want  of  confirma- 
tion, he  has  been  delayed  in  obtaining  possession  for  eight  months  after  the  sale : 
BryaiU  v.  McCdlum,  lb,,  511. 

5.  It  is  usual  in  sales  under  decree,  not  to  vest  the  title  until  the  purchase  money 
is  paid,  but  it  may  be  done,  retaining  a  lien  to  secure  the  purchase  money :    lb, 

G.  The  proper  mode  of  setting  aside  a  sale  formatter  not  in  the  record,  is  by  peti- 
tion, and  not  by  exceptions  to  the  report:    lb. 

7.  The  owner  of  land  sold  at  a  judicial  sale  is  entitled  to  receive  the  rent  as 
against  the  purchaser  until  confirmation :    Armstrong  v.  MeClure,  lb. 

Charities. 

1.  Under  the  ReviHed  Code  of  this  State,  our  Courts  of  Chancery  have  jurisdic- 
tion to  carry  into  efiect  charitable  bequests,  the  objects  of  which  are  definite  and 
specific,  and  capable  of  being  executed :  Ifeicsomj  Ordinwy^  et  ah.  v.  Starke,  Admr,, 
et  aU.,  46  Ga.,  88. 

2.  In  determining  what  bequests  for  charitable  purposes  are  definite  and  specific, 
and  capable  of  being  executed,  the  Court  is  to  be  guided  by  the  well  settled  rules  of 
the  Court  of  Chancery  in  England,  in  the  exercise  of  its  inherent  chancery  jurisdic- 
tion, over  charities,  as  distinguished  from  its  jurisdiction  as  the  agent  of  the  King  in 
the  exerciee  of  his  prerogative  power  to  direct  and  give  effect  to  indefinite  char- 
itable bequests :    1 6. 

3.  A  bequest  to  the  Inferior  Court  of  a  county  of  a  sum  of  money  to  be  placed  in 
the  hands  of  four  men,  who  are  to  give  bond  and  security,  whose  duty  it  shall  be  to 
loan  out  said  amount  and  pay  over  the  interest  annually  to  the  Inferior  Court,  to 
pay  for  the  education  of  poor  children  belonging  to  the  county,  and  providing  no 
part  of  the  principal  shall  be  used  for  that  purpose,  is,  according  to  the  well  settled 
rules  for  the  exercise  of  the  inherent  power  of  a  Court  of  Chancery  over  charities, 
sufficiently  definite  and  sjx^cific  in  its  objects,  and  sufficiently  capable  of  execution 
to  authorize  our  Courts  of  Chancery  to  give  it  effect :    lb. 

4.  It  is  the  duty  of  the  Inferior  Court,  on  its  acceptance  of  the  trust,  in  such  case, 
to  appropriate  the  money,  as  directed,  and  if  any  difficulties  arise,  or  any  uncer- 
tainties exist,  as  to  the  precise  object,  or  as  to  the  mode  of  applying  the  fund,  to  apply 
to  the  Chancellor,  who  will  direct  by  decree,  the  leading  details  of  the  scheme  to  be 
adopted :    lb. 

Chattel  Mortoage. 
One  C,  an  infant,  executed  a  chattel  mortgage  upon  his  horse  to  defendants  to 
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secure  a  prior  indebtedness.  Upon  the  same  day  he  sold  and  delivered  the  horse  ta 
plaintiff,  and  refused  to  deliver  it  on  defendants'  mortgage.  After  the  mortgage  be- 
came due  defendants  took  the  horse  from  plaintiff's  possession ;  shortly  after,  G.  be- 
came of  age,  and  then  ratified  the  bill  of  sale  to  plaintiff  by  indorsement  thereon. 
In  an  action  to  recover  possession  of  the  horse  : 

Held,  that  defendants  were  trespassers  in  taking  the  horse,  and  plaintiff  was  en*- 
titled  to  recover:     Chapin  v.  Sha/er,  49  K  Y.,  407. 

Children. 

The  word  children  is  a  word  of  purchase  and  not  of  limitation^  where  there  is* 
nothing  to  control  this  sense  of  the  word :    Bowers  v.  Bowers,  4  Heiskell,  293. 

Claim  and  Delivery  op  Personal  Property. 

In  an  action  to  recover  the  possession  of  personal  property,  where  the  property  has 
a  usable  value,  the  value  of  its  use,  during  the  time  of  its  detention,  is  a  proper  item 
of  damages :    Alien  v.  Fox,  51  N.  Y.,  562. 

Commission  Merchant. 

It  seems,  that  in  the  absence  of  restrictions  from  his  consignor,  a  commission 
flour  merchant  has  the  authority  to  warrant  the  quality  and  condition  of  flour  sold 
by  him :    Bandale  v.  Kehhr,  60  Me.,  37. 

Common  Carriers. 

1.  If  A.  has  property  upon  which  he  has  received  advances  fr^m  6.,  under  an 
agreement  that  he  will  ship  it  to  B.  to  be  sold  to  pay  the  advances,  or  to  pay  any 
indebtedness^  he  may  or  may  not  comply  with  this  contract.  He  may  ship  to  C.  or 
to  B.  upon  conditions,  but  if  he  ships  to  B.  in  pursuance  of  his  contract,  the  title 
Te^ts  in  B.  upon  the  shipment  The  highest  evidence  that  he  has  so  shipped  is  the 
consignment  and  unconditional  delivery  to  B.  of  the  bill  of  lading.  But  if  A. 
retains  the  bill  of  lading,  and  notifies  B.  by  letter  that  he  has  shipped  the  property 
for  him  in  pursuance  of  the  agreement,  or  if  in  any  other  manner  the  intent  thus 
to  ship  is  evinced,  the  title  passes  as  effectually,  as  between  them,  as  if  the  bill  of 
lading  had  been  delivered :    Bailey  v.  H,  R.  R.  R,  49  New  York,  70. 

2.  Where,  therefore,  goods  are  so  shipped,  and  the  carrier  receipts  for  the  same, 
and  agrees  to  transport  safely  and  deliver  to  R,  the  former  is  chargeable  with  knowl- 
edge of  the  rights  of  the  latter,  and  if  by  the  subsequent  direction  of  A.  he  delivers 
the  goods  to  another  person,  he  is  liable  to  B.  for  a  conversion  thereof:    lb. 

3.  When  one  who  is  not  in  business  as  a  common  carrier,  but  who  is  the  owner  of 
a  canal  boat  used  generally  in  the  transportation  of  freight  for  himself,  applies  to  a 
common  carrier  who  has  knowledge  of  the  facts  and  receives  a  load  of  freight,  such 
owner  is  not  subject  to  liability  as  a  common  carrier.  The  fact  that  the  common 
carrier,  as  such,  contracted  with  others  for  the  carriage  of  the  freight,  and  that  the 
owner  of  the  boat  was  aware  of  this,  does  not  affect  the  liability  of  the  latter.  His 
liability  is  determined  by  the  business  in  which  he  is  engaged,  and  the  character  of 
his  own  employment,  not  that  of  his  employer:    Fish  v.  Qark,  lb.,  122. 

4.  To  sustain  an  action  against  a  common  carrier  for  a  failure  to  deliver  goods', 
the  plaintiff  must  be  the  owner  thereof,  or  have  some  special  interest  in  them : 
ISoTRpsoa  V.  Farffo,  lb.,  188. 

5.  Prima  fade,  the  consignee  is  the  owner.  If  the  goods  are  ordered  of  the  con- 
dgnor  by  the  consignee  stating  where,  but  not  how,  to  send  them,  the  consignor  has 
sufficient  title  to  maintain  the  action :    lb. 

6.  A  common  carrier  of  animals  is  not  an  insurer  against  injuries  resulting  from 
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their  nature  and  propensitiee,  and  which  could  not  be  prevented  by  foresight,  dili- 
gence and  care.  Where  they  are  transported  under  a  gpecial  agreement,  the 
liability  of  the  carrier  is  to  be  determined  by  the  agreement  He  is  only  liable 
for  the  performance  of  the  duty  undertaken  thereby  or  for  some  wrongful  act 
either  willful  or  negligent :     Penn  v.  B.  and  E.  R.  B,  Co,,  lb,,  204. 

7.  Defendant  received  from  plaintiff  five  car  loads  of  cattle,  to  be  transported 
from  Erie  to  Buffalo  under  a  written  agreement,  by  the  terms  of  which  plain- 
tiff assumed  all  risks  of  injuries  "from  delays,  or  in  consequence  of  heat,  suffo- 
cation, or  the  ill  effects  of  being  crowded  on  the  cars;"  the  agreement  provided 
that  plaintiff  should  load  and  unload  the  cattle  at  his  own  risk,  the  defendant  fur- 
nishing assistance  as  required ;  an  agent  of  the  owner  was  to  ride  free  and  take  the 
<^are  and  charge  of  the  stock ;  the  cattle  were  in  charge  of  such  agent  At  Dunkirk 
the  train  was  detained  by  a  snow  storm  three  days.  The  cattle  could  have  been 
imloaded  by  constructing  a  platform;  this  defendant  declined  to  do,  and  they 
remained  in  the  cars  twenty-four  hours,  in  consequence  of  wliich  three  of  the  cattle 
died  and  others  were  injured : 

Held,  that  under  the  contract  the  duty  of  defendant  had  respect  simply  to  the 
transportation  and  not  to  the  care  of  the  cattle  wliile  in  tranailu;  that  provision  for 
loading  and  unloading  had  reference  to  the  terminus  of  the  transportation  and  not 
to  an  intermediate  station,  and  defendant  was  not  required  to  unload  at  Dunkirk 
or  furnish  facilities  for  so  doing ;  that  the  injury  was  attributable  to  the  negligence 
of  the  plaintiff's  agent  (Peckham,  J.,  dissenting) :  lb. 

8.  In  an  action  against  a  common  carrier,  the  question  as  to  what  is  reasonable 
time  for  a  consignee  of  goods  to  remove  them  after  notice  of  their  arrival,  where 
there  is  no  dispute  as  to  the  facts,  is  a  question  of  law  for  the  court  A  submission 
of  the  question  to  the  jury  is  error,  and,  in  caae  the  jury  finds  different  from  what 
the  law  determines,  it  is  ground  for  reversal :  Hedges  v.  A.  R.  B,  B.,  lb.,  223. 

9.  A  consignee  can  not  after  notice  of  the  arrival  of  property  for  him,  defer 
taking  it  away  while  he  attends  to  his  other  affairs.  It  is  his  duty,  at  once,  and 
with  diligence,  to  act  upon  the  notice,  to  seek  delivery,  and  continue  until  delivery 
is  complete.  So  much  time  as  he  gives  to  his  other  business,  to  the  neglect  of  taking 
charge  of  the  property  and  removing  it  from  the  custody  of  the  carrier,  can  not  be 
allowed  to  him  in  estimating  what  is  reasonable  time  in  which  to  take  delivery:  Ih. 

10.  Where,  by  the  contract  with  a  common  carrier,  he  is  exempted  from  liability 
for  loss  or  damage,  unless  the  same  be  proved  to  have  occurred  by  fraud  or  gross 
negligence  of  him,  his  agents  or  servants,  in  an  action  against  such  carrier  the  onus 
is  upon  the  plaintifi'  of  proving  such  fraud  or  negligence.  Negligence  must  not 
only  be  shown,  but  it  must  appear  to  have  caused,  or  at  least  contributed  to  the 
injury.  A  defendant  in  such  an  action  has  a  right  to  rely  upon  his  exception  to  an 
erroneous  ruling  of  the  court  as  to  the  burden  of  proof  and  to  decline  to  introduce 
further  evidence,  and  the  decision  will  not  be  sustained  upon  the  ground  that  the 
evidence  as  it  stood  showed  negligence :     Cochran  v.  Dintmore,  lb.,  249. 

11.  Defendant  received  of  plaintiff  at  Newark  a  car  load  of  sheep,  to  be  trans- 
ported to  Albany  under  a  contract  which  contained  a  clause  by  which  plaintifi 
agreed  to  go  or  send  some  one  with  the  sheep  "who  would  take  all  the  riisks  of  per* 
sonal  injury  from  whatever  cause,  whether  of  negligence  of  defendants,  its  agents 
or  othennse."  After  the  sheep  were  loaded,  plaintifi*,  who  was  intending  to  accom- 
pany them,  and  had  a  drover's  pass,  in  passing  by  the  tender  of  the  engine,  was 
injured  by  a  stick  of  wood  negligently  thrown  therefrom : 

Held,  that,  under  the  contract,  defendant  was  exempted  from  liability:  P(wcAr 
V.  N.  Y.  a  B.  R,  lb.,  263. 
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12.  Plaiotiff  went  with  his  baggage  to  defendant's  depot  in  Philadelpliia  to  take 
passage  to  Chicago ;  upon  presenting  his  baggage,  the  baggiige-master,  in  accordance 
with  a  rule  of  the  defendant,  declined  to  check  until  plaintiff  had  procured  his 
passage  tickets;  in  his  absence  the  baggage-master  caused  it  to  be  placed  in  the  bag- 
gage car,  and  on  plaintiff's  return  with  tickets,  the  baggage-master  refused  to  give 
him  the  checks  without  his  paying  extra  compensation  on  account  of  extra  weight 
beyond  what,  by  defendant's  regulations,  the  tickets  purchased  would  carry  free. 
Plaintiff  refused  to  pay  the  extra  charge  and  demanded  his  baggage;  this  the  bag- 
gage-master refused  to  deliver,  for  the  reason  that  it  was  covered  by  other  baggage, 
and  in  order  to  reach  and  return  the  trunks  it  would  delay  the  train  beyond  the  time 
fixed  fur  starting.  Plaintiff  declined  to  take  passage  without  his  checks ;  his  baggage 
was  taken  through  to  Chicago,  and  on  the  night  after  its  arrival  was  destroyed  by 
fire.    The  action  was  for  the  conversion  of  the  baggage : 

jH«/d,  that  defendant  did  not  occupy  the  position  of  common  carrier  of  the  plain- 
tiff, and  could  not  avail  itself  of  any  of  the  rules  which  have  been  established  as  to 
the  liabilities  of  common  carriers  of  passengers.  Also,  that  defendant  was  liable  for 
the  acts  of  the  baggage-master,  though  that  act  should  be  held  wrongful.  It  was 
farther  held  by  Fulger,  J.,  (Allen,  J.,  concurring,)  that  the  question  whether  the 
reason  given  for  the  retention  of  the  baggage  was  a  sufficient  qualification  of  the 
refusal  to  deliver,  to  rebut  the  evidence  of  conversion  furnished  by  such  demand 
and  refusal,  was  a  question  of  fact  for  the  jury.  By  Church,  Ch.  J.,  and  Eapallo, 
J.,  that  as  matter  of  law  there  was  no  conversion.  By  Grover  and  Peckhara,  J.  J., 
that  as  matter  of  law  there  was  a  conversion  :     McCormick  v.  P.  C  B.  i2.,  lb.,  303. 

13.  A  common  carrier  has  not  performed  his  contract  as  carrier  until  he  has  deliv- 
ered or  offered  to  deliver  the  goods  to  consignee,  or  done  what  the  law  esteems 
equivalent  to  delivery.  When  the  consignee  is  unknoT^n  to  the  carrier,  a  due  effort 
to  find  him  and  notify  him  of  the  arrival  of  the  goods  is  a  condition  precedent  to  the 
right  to  warehouse  them ;  and  if  a  reasonable  and  diligent  effort  is  not  made,  the 
carrier  is  liable  for  the  consequence  of  the  neglect.  What  is  due  and  reasonable 
effort  depends  upon  the  circumstances  of  each  case,  and  is  a  question  of  fact  for  the 
jury:  Linn  v.  K  J.  S.  Co.,  lb,,  442. 

14.  Where,  because  of  neglect  of  the  xiarrier  to  find  the  consignee,  and  the 
consequent  delay  in  delivery  of  the  goods,  they  have  depreciated  in  value,  the  fact 
that  the  consignee,  after  receiving  notice,  neglects  to  remove  them  in  a  reasonable 
time,  does  not  raise  a  question  of  concurrent  negligence.  After  such  notice  and 
reasonable  time,  the  goods  are  at  the  risk  of  the  owner,  and  the  carrier  is  not  liable 
for  Bobsequential  depreciation.  The  duties  of  carrier  and  consignee  are  not  concurrent, 
but  in  succession,  that  of  the  latter  growing  out  of  the  performance  of  duty  by  the 
former,  and  their  acts  of  negligence  can  not  contribute  to  the  same  injury:    lb. 

15.  Where  a  common  carrier  has  transported  freight  under  a  special  contract  limit- 
ing his  common  law  liability,  and  by  which  he  undertook,  for  an  agreed  compensa- 
tion, to  carry  it  to  the  terminus  of  his  route,  and  then  deliver  it  to  another  carrier,  no 
authority  results  from  the  relation  or  from  the  contract,  empowering  him  to  enter 
into  a  special  contract  on  behalf  of  the  owner  with  the  next  carrier,  limiting  or  re- 
stricting the  liability  of  the  latter;  the  whole  duty  of  the  first  carrier  terminates 
with^he  delivery  of  the  goods  to  the  second,  and  the  common  law  liability  of  the 
latter  attaches  at  once  by  necessary  implication  upon  the  receipt  thereof:  Bahcock  v. 
L.8.and  M.  K  B,  JJ.,  76.,  491. 

16.  When  a  carrier  undertakes,  for  a  specified  compensation,  to  transport  over  his 
own  route,  and  to  deliver  at  the  terminus  thereof,  goods  marked  to  a  consignee 
beyond  such  terminus,  a  through  contract  will  not  be  implied  from  the  fact  that  in 
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the  description  of  the  goods  in  the  contract,  the  marks,  showing  the  ultimate  destina- 
tion, are  given.  Nor  is  such  a  contract  extended,  or  affected,  by  the  fact,  that  in  making 
it  a  printed  blank  is  used,  adapted  to  a  through  contract  extending  over  other  and 
connecting  lines  and  making  the  contract  to  read  ostensibly  for  and  on  behalf  of  all 
the  carriers  over  whose  lines  the  goods  may  pass.  The  written  portions  of  the 
contract  will  control,  and  only  so  much  of  the  printed  matter  in  the  blank  form  need 
as  is  consistent  therewith  is  of  any  effect ;  all  that  is  compatible  with  or  inappropri- 
ate to  the  extent  of  the  parties,  as  indicated  by  the  written  portions,  is  to  be  re- 
jected :    lb. 

17.  Where  a  common  carrier  contracts  for  the  transportation  of  freight  over  his 
route,  and  for  the  delivery  thereof  to  another  carrier,  to  be  forwarded  over  connect- 
ing lines  to  its  ultimate  destination,  the  fact  that  the  contract  fixes  the  price  for  the 
entire  carriage  does  not  make  the  contract  a  through  contract,  so  as  to  entitle  the 
succeeding  carriers  to  the  benefit  of  exceptions  from  liability  contained  in  the  con- 
tract:    JEina  Ins,  Co.  v.   Wheeler^  Ih,y  616. 

18.  Where  there  is  an  agreement  between  two  common  carriers,  operating  con- 
necting linef^,  for  the  carriage  of  freight  over  both  routes  at  an  agreed  price  to  be 
divided  between  them,  and  where  they  have,  at  the  point  of  connection,  a  warehouse 
used  in  common  for  the  transfer  of  freight  from  one  line  to  the  other,  the  expenses  of 
handling  being  paid  in  common,  a  delivery  of  freight  at  the  warehouse  by  one  com- 
mon carrier  destined  to  pass  over  the  line  of  the  other,  with  notice  to  the  latter  of 
its  arrival  and  ultimate  destination,  places  it  in  the  possession  of  the  latter,  and  im- 
poses upon  him  the  duties  and  liabilities  of  a  common  carrier  in  reference  there- 
to:   J6. 

19.  A  carrier  is  not  liable  for  goods  lost  beyond  the  end  of  his  route,  unless  by 
special  coniract :    Skinner  v.  HcJl^  60  Maine,  477. 

20.  Defendants  contracted  to  transport  a  quantity  of  barley  for  plaintiff  from  Albany 
to  Baltimore  to  be  delivered  in  good  order,  the  dangers  of  the  seas  alone  excepted. 
There  were  two  customary  or  usual  routes — one,  the  inside  or  canal  route,  the  other, 
outside  or  ocean  route.  Defendants'  ve&<*el  took  the  latter,  and  the  barley  was  injured 
by  a  peril  of  the  seas.  In  an  action  to  recover  the  damages,  plaintiff  offered  to  prove 
in  substance  that  defendant,  before  signing  the  bill  of  lading,  knowing  that  plain- 
tiff designed  to  effect  an  insurance,  and  that  it  was  necea^^ry  to  effect  that  pur- 
pose to  designate  the  route,  agreed  to  transport  the  barley  by  the  inside  route; 
that  relying  upon  such  agreement,  he  caused  the  barley  to  be  insured  by  that 
route,  and  in  consequence  of  the  taking  of  the  other  route,  lost  his  insurance  and 
suffered  the  damage  claimed.    The  evidence  was  objected  to  and  excluded: 

Held,  no  error;  that  by  the  contract  defendants  had  the  choice  of  routes,  and 
it  was  not  competent  to  vary  it  by  parol,  nor  was  the  evidence  competent  by 
way  of  estoppel :     Weite  v.  Ashtan,  61  New  York,  280. 

21.  A  common  carrier  is  not  concluded  by  the  statement  in  a  bill  of  lading  of 
the  amount  of  goods  delivered  to  him.  It  is  prima  fade  evidence  merely,  and 
may  be  explained  or  contradicted  by  parol  evidence:    Abbe  v.  Eaton,  lb,,  410. 

Common  Law. 

The  common  law  of  England  is  in  force  in  this  State  only  so  far  as  it  is  in 
harmony  with  its  institutions,  and  its  principles  applicable  to  the  state  of  the 
country  and  the  condition  of  society:    Powell  v.  Sims^  5  West  Virginia,  1. 

COBfPROinSE  AND  SETTLEMENT. 

WHiere  two  persons,  claiming  title  to  the  same  piece  of  land,  enter  into  a  negotia- 
ion  and  settlement,  in  pursuance  of  which  one  accepts  a  conveyance  of  the  land  from 
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the  other,  and  mortgages  it  back  to  secure  payment  of  a  certain  sum  as  purchase 
monev,  the  mortgagor  can  not  resist  a  foreclosure  on  the  ground  that  he  had  a  per- 
fect title  before  accepting  such  conveyance,  and  therefore  the  mortgage  was  without 
consideration,  unless  he  can  show  that  such  settlement  was  procured  by  fraud  in  the 
mortgagee,  or  through  some  serious  mistake  of  fact  on  his  own  part:  Kerchevalv. 
Doty  d  aL,  31  Wisconsin,  476. 

Confederate  Money. 

1.  The  payment  of  the  debts  of  the  decedent,  which  were  created  before  the  war, 
by  an  administrator,  out  of  his  own  funds  collected  from  debts  due  him  prior  to  the 
war,  in  Greenbrier  (bounty,  in  the  years  1862  and  1863,  at  the  instance  and  request  of 
(he  widow  and  heirs,  anc  with  a  view  to  save  the  real  estate  from  being  sold  during 
the  war  (the  personalty  being  exhausted),  in  Confederate  Treasury  notes,  is  a  valid 
payment  or  advancement,  for  which  the  administrator  is  entitled  to  be  reimbursed 
out  of  the  real  estate  descended :    Surber^s  heira  v.  Kent,  Faine  &  Co.,  6  West  Va.,  96. 

2.  C,  as  executor,  received  payment  in  Confederate  Treasury  notes,  in  Greenbrier 
County,  in  satis^ction  of  a  bond  for  the  amount  of  legacy  ordered  to  be  loaned,  and 
so  loaned  by  him,  before  the  rebellion,  without  any  coercion  on  the  part  of  the 
debtor.  He  invested  the  same  in  Confederate  bonds  at  the  instance  of  counsel.  He 
weks  to  be  relieved  upon  the  ground  thai  he  acted  under  advice,  and  as  a  prudent 
man  would  have  done,  etc.: 

Held,  he  is  not  entitled  to  relief,  because  it  nowhere  appears  that  he  was  compelled 
to  receive  the  fund  by  the  coercion  of  the  debtor.  The  investment  in  Confederate 
bonds  was,  per  se,  wholly  illegal ;  and  no  court  ought  to  excuse  or  exonerate  a  trustee 
or  fiduciary,  from  loss  or  liability  resulting  from  their  acts,  which  were  in  them- 
selves not  only  illegal,  but  in  contravention  of  public  policy:  Copelandy  Ex.,  v. 
MeCue  ct  al.,  lb.,  264. 

3.  A  case  re-asserting  the  doctrine  decided  in  Beard  v.  Livetay,  4  W.  Va.,  637,  that 
a  note  executed  after  the  war,  in  lieu  of,  or  in  renewal  of,  one  executed  in  Greenbrier 
County  in  1861,  the  consideration  of  which  latter  was  Confederate  Treasury  notes,  is 
valid  and  binding  on  the  promissor :    McLaughlin,  adinW,  v.  Beard  &  McNecd,  lb.,  538. 

COHSOLIDATION  (OP  SUITS). 

The  rule  for  the  consolidation  of  suits  is  alike  in  equity  or  at  law,  and  the  matter 
IS  always  addressed  to  the  discretion  of  the  court.  The  proper  mode  for  bringing  the 
subject  to  the  attention  of  the  court  is  by  motion  for  a  rule  to  show  cause  why  the 
suits  or  actions  should  not  be  consolidated :    Beach  v.  Woodyard,  5  West  Va.,  231. 

CosanTunoN. 

Where  the  terms  of  a  written  constitution  are  clear  and  unambiguous,  and  have  a 
well  understood  meaning  and  application,  effect  must  be  given  to  the  intent  of  its 
framerp  as  indicated  by  the  language  employed.  The  operation  and  effect  of  the  in- 
strument will  not  be  extended  by  construction  beyond  the  fair  scope  of  the  terms 
employed,  merely  because  the  more  restricted  and  literal  interpretation  might  be 
inconvenient  or  impolitic,  or  because  a  case  may  be  supposed  to  be  to  some  extent 
within  the  reasons  which  led  to  the  introduction  of  some  particular  provision,  plain 
and  precise  in  its  terms :    Settle  v.  Van  Eorea,  49  New  York,  280. 

Constitutional  Law. 

1.  The  issuing  of  executions  by  the  Comptroller-General,  to  collect  the  public 
revenues  due  to  the  State,  is  the  act  of  the  Executive  department  of  the  govern- 
ment; and  the  Courts  have  no  power  to  prescribe  the  kind  or  sufficiency  of  the  evi- 
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dence  which  shall  be  necessary  to  authoiize  the  process  of  execation  to  iflsue  against 
defaulting  officers  or  agents,  or  to  restrain  that  department  in  pursuing  this  ooarse : 
Seqfield  el  al.  v.  Perkerson  et  a/./  HirUon  et  al,  v.  Bame^  46  Georgia,  350. 

2.  Statutes  which  allow  the  benefits  resulting  to  a  land  owner  from  the  oonstmc* 
tiou  of  highways  across  his  land  to  be  ofiset  against  the  value  of  the  land  taken  to 
make  such  improvements,  and  the  injury  done  to  his  adjoining  lands,  and  provide 
that  if  the  benefits  exceed  the  damages,  the  balance  shall  be  assessed  upon  his  land 
— are  valid  as  an  exercise  of  the  taxing  power :  HaJtton  v.  Milwavkee^  31  Wiscon- 
sin, 37, 

3.  The  legislature  can  not  legally  and  constitutionally  exercise  the  right  of  taxa- 
tion in  such  manner  and  to  such  extent  as  to  compel  or  coerce  the  citizen  to  aid  in 
the  establishment  of  purely  private  enterprises  or  objects,  nor  for  the  payment  of 
municipal  bonds  issued  in  aid  of  such  private  enterprises;  and  statutes  enacted  for 
such  purposes  are  unconstitutional  and  void :  In  the  United  States  Circuii  Oourt  for 
the  District  of  Kansas :    NatUmul  Bank  v.  Oity  of  lola^  9  Kan.,  689. 

4.  Taxation  is  a  mode  of  raising  revenue  for  public  purposes.  When  it  is  prosti- 
tuted to  objects  in  no  way  connected  with  the  public  interests,  it  ceases  to  be  taxa- 
tion, and  becomes  plunder :    B>. 

CoxTESTED  Elections. 

The  right  to  contest  an  election  is  not  a  vested  right.  Given  by  one  legislature,  it 
may  be  taken  away  by  another :     GiUeland  v.  Sckuylerj  9  Kan.,  569. 

Contracts. 

1.  When  the  language  of  a  contract  is  such  as  to  impose  a  personal  liability,  and 
there  is  nothing  therein  indicative  of  a  different  intent,  the  addition  to  the  signature 
of  the  contracting  party  of  the  words  "special  committee"  does  not  affect  his  11  a 
bility;  nor  does  the  fact  that  he  was,  at  the  time,  to  the  knowledge  of  the  other 
party  to  the  contract  a  "special  committee"  appointed  by  a  bank,  with  authority  to 
execute  the  contract  on  its  behalf,  and  that  he  intended  simply  to  contract  as  such 
committee;  inasmuch  as  he  does  not  carry  out  his  authority  or  intent,  but  executes 
an  agreement  not  binding  upon  or  giving  any  rights  of  action  against  the  bank, 
his  mistake,  as  to  the  legal  effect  of  the  instrument,  can  not  deprive  the  other  of 
his  remedy,  without  fault  or  fraud  upon  his  part:  Orchard  v.  Binninger,  51  New 
York,  652. 

2.  A  contract  made  between  the  Mayor  and  Council  on  one  side,  and  City  Treas- 
urer on  the  other,  that  the  Treasurer  may  use  the  funds  of  the  city  and  pay  a  per 
centage  therefor,  is  illegal  and  void,  and  does  not  authorize  the  Treasurer  to  use  the 
funds:     Manly  v.  OUy  of  Aichisonf  9  Kan.,  358. 

3.  A  loan  by  a  wife  to  her  husband  of  money  she  had  at  the  time  of  her  marriage 
or  has  since  acquired  as  the  earning  of  her  personal  labor  and  services,  creates  a 
valid  indebtedness  against  her  husband.    A  subsequent  payment  of  such  loan  by 
the  husband  works  no  fraud  upon  creditors,  and  creates  no  trust  in  their  favor: 
Monroe  v.  3/oy,  76.,  466. 

4.  In  this  State,  a  married  woman  may  contract  and  be  contracted  with,  concern- 
ing her  separate  real  or  personal  property ;  sell,  convey  and  incumber  the  same,  and 
sue  and  be  sued  with  reference  thereto,  in  the  same  manner,  to  the  same  extent,  with 
like  efi*ect,  and  as  freely  as  any  other  person  may  in  regard  to  his  real  or  personal 
property :    Knaggs  v.  Maxtin^  9  Kan.,  532. 

5.  On  November  13,  1869,  A.  contracted  with  the  plaintiff,  bridge  company,  to 
furnish  materials  and  build  two  granite  piers  of  Hallowell  granite,  according  to 
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cert&in  specifications,  for  fourteen  dollars  per  cubic  yard,  five  hundred  dollars  to  be 
paid  down,  and  five  hundred  dollars  monthlj,  until  the  piers  shall  be  completed  and 
accepted,  when  the  balance  is  to  be  paid,  and  all  to  be  completed  before  the  follow- 
ing spring  freshets.  Thereupon  A.  procured  the  blocks  of  granite,  hauled  them 
upon  the  land  leased  hj  him  near  the  contemplated  location  of  the  bridge,  and 
commenced  dressing  and  fashioning  them.  The  plaintiff  duly  paid  the  first  four 
ioBtallments,  and  before  the  next  one  became  due,  and  before  any  of  the  granite  was 
placed  in  the  piers,  it  was  attached  by  A.'s  creditor.  In  replevin  by  the  bridge  com- 
pany: 

iTe/d,  that  the  plaintiffs  acquired  no  title  by  virtue  of  the  contract  and  the  pay- 
ments made,  or  any  rights  or  interest  in  the  granite  as  against  the  attaching  creditor : 
Fairfield  B,  Co.  v,  Ivye,  60  Maine,  372. 

6.  Alao  held,  that  the  bridge  company  could  not  hold  the  stone  as  against  the  at- 
taching creditor  by  virtue  of  an  absolute  bill  of  sale  thereof  from  A.  to  the  com- 
pany, the  consideration  of  which  was  the  four  payments  made  in  accordance  with 
the  terms  of  tlie  original  contract:    i6. 

7.  It  is  a  general  rule  that  contracts  are  void  which  are  repugnant  to  justice,  or 
founded  upon  an  immoral  consideration,  or  which  are  against  the  general  policy  of 
the  common  law,  or  contrary  to  the  provisions  of  any  statute  (even  where  such 
Btatute  does  not  expressly  declare  them  void) ;  and  a  party,  who  is  obliged  to  trace 
through  such  a  contract  his  right  to  a  debt  alleged  to  be  due  him,  can  not  recover : 
Mdchoir  v.  J/cOirty,  31  Wisconsin,  252. 

8.  Where  two  parties  contract,  one  to  do  a  particular  piece  of  work  and  the  other 
to  pay  for  it,  the  latter  may,  at  any  time,  countermand  the  completion  of  it,  in 
which  case  the  former  will  be  entitled  only  to  pay  for  his  part  of  performance,  and 
compensation  for  his  loss  on  the  remainder  of  the  contract :  Collyer  &  Co,  v.  MouUon 
d  al^  9  Rhode  Island,  90. 

9.  If  the  parties  ordering  such  a  piece  of  work  are  in  partnership  at  the  time  it 
WM  ordered,  they  remain  joint  contractors,  so  far  as  the  party  from  whom  it  was 
ordered  is  concerned,  after  a  dissolution  of  the  co-partnership.  Either  of  them  has 
a  right  to  countermand  the  order  before  completion,  whereupon  the  joint  contractor 
remains  liable  as  before  stated :    lb, 

10.  A  simple  contract  agreement,  so  long  and  so  far  as  the  contract  remains  exec- 
ntoiy  and  before  breach,  may  be  annulled  by  agreement  of  all  parties ;  but  after  it 
has  been  broken  and  a  right  of  action  has  accrued,  it  can  only  be  released  for  a  con- 
sideration, so  far  as  it  is  an  executory  contract,  the  agreement  to  annul  on  one  side 
may  be  taken  as  the  consideration  for  the  agreement  to  annul  on  the  other :    Jb, 

U.  Hence  J  where  M.  and  B.,  co-partners,  ordered  a  certain  piece  of  work  of  C, 
an  agreement  made  between  C.  and  M.,  after  the  dissolution  of  this  co-partnership 
between  M.  and  B.,  that  M.  should  be  released  from  his  liability  for  the  work 
already  performed,  would  be  void  for  want  of  consideration,  where  no  promise  was 
made  on  the  part  of  the  other  partner  B.  to  assume  the  liability.  But  such  prom- 
ise, if  made  by  B.,  would  have  ^ade  a  valuable  consideration  for  the  release,  one 
debt  having  been  substituted  for  the  other :    lb. 

12.  A  bill  filed  by  an  agent  to  obtain  compensation  for  running  cotton,  during  the 
war,  from  the  Confederate  to  the  Federal  lines,  and  there  making  sale  of  it,  can 
iK>t  be  maintained :    Ehodes  v.  Summerhillf  4  Heiskell,  204. 

13.  Knowledge  on  the  part  of  a  lender  that  money  was  borrowed  for  an  illegal 
purpope,  does  not  affect  his  right  to  recover,  unless  it  was  his  object  and  purpose  that 
it  fihould  be  so  used :    Bond  v.  PerkinSj  lb,j  364. 

11  A  contract  for  a  horse,  showing  on  its  face  that  it  was  intended  for  service  in 
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the  Confederate  States  cavalry,  is  not  void  for  illegality,  if  the  contract  was  made 
within  the  Confederate  lines:     Gardner  v.  Baryer^  Jb.,  668. 

15.  Defendant  contracted  to  sell  and  deliver  plaintiff,  at  Brooklyn,  within  three 
months,  400,000  brick  at  $10.50  per  thousand.  Defendants  delivered  213,500  dur- 
ing the  specific  time.  In  an  action  to  recover  damages  for  the  non-delivery  of  the 
residue : 

Held  (Peckham,  J.,  dissenting),  that  the  delivery  of  ihe  entire  quantity  was  a  con- 
dition precedent  of  the  right  of  defendants  to  demand  payment,  and  the  fact  that* 
when  they  discontinued  the  delivery,  plain  tiff  had  not  paid  for  those  delivered,  was 
not  an  excuse  for  the  non-delivery  of  the  residue ;  also,  that  it  was  not  neces-sarj,  as  a 
condition  precedent  to  a  right  of  action,  for  plaintiff  to  make  a  formal  demand  of 
the  brick,  and  tender  payment  therefor  at  the  place  of  delivery;  that  it  was  enough 
if  he  was  ready  and  willing  to  receive  and  pay  on  delivery ;  nor  was  it  necessary 
that  plaintiff  should  have  had,  during  the  wliole  time  specified,  a  sum  of  money  un 
hand  sufficient  to  pay  the  whole  purchase  price ;  it  was  sufficient  if  he  had  the 
means  and  resources  at  command  which  would  have  enabled  him  to  pay  if  the  brick 
had  been  delivered :    Mount  v.  Xyan,  49  New  York,  652, 

CONVEBSION. 

1.  Where  the  holder  of  warehouse  receipts  for  grain  delivered  them  to  the  ware- 
houseman in  pursuance  of  a  contract  to  sell  him  the  grain  for  cash,  such  delivery  of 
the  receipts  vested  in  the  warehouseman  the  title  to  the  grain,  subject  to  a  right  in 
the  vendor  to  reclaim  the  property  on  refusal  of  payment :  Fenelon  v.  Hogobwm,  31 
Wisconsin,  172. 

2.  The  receipts  were  taken  from  the  warehouseman's  possession  by  an  officer  un- 
der an  attachment  against  the  goods  of  a  third  person ;  and  in  an  action  agaimst  the 
warehouseman  for  a  conveiliion  of  the  wheat,  he  offered  in  evidence  the  reoord  in 
the  attachment  suit : 

Heldy  that  it  was  immaterial,  unless  accompanied  by  proof  that  the  attachment 
defendant  owned  the  wheat :    Ih, 

3.  The  abuse  of  a  lawful  possession  may  constitute  a  conversion :  2ieal  v.  Hansm, 
60  Maine,  84. 

Conveyance. 

1.  If  one  having  no  title  to  land,  conveys  the  same  with  warranty  to  A.  by  a  deed 
which  is  duly  recorded,  and  he  afterwards  acquires  a  title  and  conveys  to  B.,  the 
purchaser  of  B.  is  estopped  from  averring  that  the  grantor  was  not  seiz^  at  the  time 
of  his  conveyance  to  A.  the  first  grantee.  The  after  acquired  title  will  feed  the 
estoppel  created  by  the  conveyance  to  A.,  and  conclude  the  grantor  and  all  persons 
claiming  under  him.  And  this,  although  the  deed  to  A.  was  a  deed  poll,  notwitli- 
standing  the  obiter  dictum  in  Qoi'don  v.  Greene^  5  R.  I.,  104 :  McOtiaker  v.  McEvey,  9 
Rhode  Island,  528. 

2.  The  right  of  the  purchaser  of  A.  to  insist  on  the  estoppel  is  not  impaired  by 
admitting,  in  an  action  for  the  possession  of  land,  that  A.'s  grantor  had  no  title  when 
he  conveyed  to  him :    lb. 

3.  The  holder  of  a  majority  of  the  stock  in  a  corporation  known  as  "  The  Propri- 
etors of  Central  Bridge,"  held  their  stock  in  trust  for  the  city  of  Providence.  At  a 
meeting  of  the  corporation,  they  voted  to  deed  their  corporate  property  to  the  city 
of  Providence,  in  consideration  of  the  payment  by  said  city  of  their  debts,  (not  ex- 
ceeding $4,000,)  and  refused  to  accept  an  offer  of  $5,000  made  by  a  third  party: 

Heldj  that  the  purchase  was  equitably  that  of  a  trustee  to  himself,  and  con^e- 
uently  the  deed  was  void :     WiUon  v.  I^opi^ietora  of  Central  Bridge  et «/.,  J6.,  590. 


Selected  Digest  of  State  Reports,  107 

4.  A  conveyance  by  one  tenant  in  common  of  his  interest  in  distinct  parcels  of  a 
common  estate,  is  valid  as  between  the  parties  to  it,  although  it  will  not  bind  his 
co-tenants  to  whose  interests  it  is  prejudicial :     Crocker  v.  Tiffany ^  Ib.j  505. 

5.  The  acknowledgment  of  a  deed  of  trust  taken  by  the  grantee  therein  as  Notary 
Public,  is  void :    Dail  v.  Moorej  51  Mo.,  689. 

6.  A  deed  can  not  be  read  in  evidence  without  some  proof  of  its  execution :    16. 

7.  The  removal  of  a  sou  to  certain  land,  on  the  faith  of  a  promise  by  his  father  to 
give  him  the  land,  the  father  being  at  that  time  in  good  circumstances ;  and  the  fact 
that  afterwards,  the  son  parted  with  said  land  for  the  purpose  of  effecting  the  ex*- 
change,  is  a  valuable  consideration  to  support  a  conveyance  by  the  father  to  the  son 
of  other  lands ;  even  though  at  the  time  of  the  latter  conveyance,  the  father  had  be- 
come insolvent :    iJttmfeoW  v.  i^rr,  J  6.,  592. 

8.  In  a  suit  on  a  covenant  of  warranty  where  plaintiff  held  by  a  title  adverse  to 
defendant,  he  will  not  be  compelled  to  show  an  eviction  ^in  order  to  recover.  If  he 
prove  that  the  title  purchased  was  a  good  one  and  superior  to  his  own,  and  that  it 
was  purchased  at  a  fair  and  reasonable  price,  that  is  sufficient.  The  measure  of 
damages  in  such  a  case  is  the  amount  paid  for  the  outstanding  title,  if  it  does  not 
exceed  the  price  originally  paid  for  the  land :    Hail  v.  Brayy  lb, 

GORPORATIOKS. 

1.  A  stockholder  in  an  insurance  company,  the  charter  of  which  provided,  at  the 
time  he  purchased  his  stock,  "  that  the  stockholders  should  not  be  liable  to  any  re- 
sponsibility further  than  the  amount  of  their  respective  shares  and  interest  thereon, 
for  or  on  account  of  any  damage  or  loss  sustained  by  said  company  for  or  on  account 
of  any  debt  due  thereon,"  can  not  object  to  an  assessment  made  upon  him  under  and 
in  conformity  to  the  provisions  of  chapter  635  of  the  Statutes,  which  provides  that 
"whenever  the  capital  stock  of  any  insurance  company  shall  be  diminished  by 
reason  of  losses,  or  from  any  other  cause,  the  stockholders  of  said  company,  at  any 
legal  meeting  thereof  called  for  the  purpose,  may  (after  making  due  allowance  from 
the  assets  of  the  company  of  such  amount  as  may  be  required  to  re-insure  its  out- 
standing risks)  assess  such  further  sum  as  may  be  necessary  to  fill  up  the  capital 
stock  to  its  original  amount,  upon  the  several  stockholders  in  proportion  to  the 
amount  of  stock  owned  by  each,  and  the  stock  of  every  stockholder  shall  be  pledged 
and  liable  for  such  assessment,"  although  said  named  act  was  passed  subsequently 
to  his  purchase  of  stock ; — when  the  General  Assembly  have  expressly  reserved  to 
themselves  the  power  in  the  charter  to  alter,  amend,  or  repeal  it  at  pleasure :  Gard- 
ner y.  Hope  Insurance  Company,  9  Rhode  Island,  194. 

2.  When  a  holder  of  stock  in  a  corporation  really  holds  it  in  trust  for  another, 
but  such  trust  does  not  appear  on  the  books,  and  is  not  disclosed  by  the  trustee,  votes 
of  the  trustee  on  such  stock,  at  a  corporation  meeting,  are  valid,  at  least  where  it  does 
not  appear  that  such  votes,  were  not  in  accordance  with  the  wishes  of  his  cestui,  or 
that  the  cetiui  was  not  content  that  the  stock  should  stand  in  the  name  of  the  person 
▼oting,  without  any  trust  be  disclosed  (compare  Hopkins  v.  Buffum,  513):  Wilson  v 
J^raprietors  of  Central  Bridged  a/.,  76.,  590. 

3.  It  does  not  require  a  unanimous  vote  to  surrender  the  franchise  of  a  corpora- 
tion. One  member  can  not  by  hi»  objections  prevent  such  a  surrender,  if  it  is  the 
wi«h  of  the  majority:    lb. 

4.  When  stock  is  transferred  partly  in  payment  of  a  precedent  debt  and  partly  for 

« 

a  consideration  paid  at  the  time,  the  purchaser  will  not  be  regarded  as  a  holder  for 
Talne  as  against  one  having  the  legal  title  or  a  prior  equity,  so  far  as  the  assign- 
ment was  received  in  payment  of  the  precedent  debt  (Grover,  J.,  dissenting),  but  is 
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entitled  to  a  lien  for  the  amount  of  the  consideration  paid,  and  to  a  repajrment  of 
that  amount,  before  he  will  be  required  to  reconvey  the  stock :  Weaver  y.  Borden^  49 
New  York,  286. 

CJOSTS. 

CoRts  on  appeal  in  an  action  at  law  are  in  the  discretion  of  the  court  only  when 
the  judgment  is  reversed  in  part  and  affirmed  in  part,  or  when  a  new  trial   is 
granted.     The  addition  to  a  judgment  in  this  court  of  the  words  "  with  costs,"  or 
*^  without  costs,''  can  not  affect  the  right  of  the  prevailing  party  in  such  action :  ^ 
Ayers  v.  The  W.  R,  Corp.,  49  New  York,  660. 

Coven  Airra. 

When  in  an  action  of  covenant,  declaration  does  not  allege  the  happening  of  the 
event  or  condition  upon  which  the  obligation  was  to  become  due  and  payable,  it  is 
not  error  to  sustain  a  demurrer  thereto :    Harru  v.  Lewis,  5  West  Virginia,  675. 

CRiMiNAii  Tbials. 

1.  Upon  a  trial  in  the  CJourt  of  Oyer  and  Terminer  the  court  has  no  power  to 
grant  a  motion  to  discharge  the  prisoner  upon  the  ground  that  the  corpus  delicti  htLA 
not  been  proven.  After  the  trial  has  commenced  the  verdict  of  the  jury  must  be 
pronounced ;  but  this  may  be  done  under  the  advice  and  direction  of  the  court.  All 
questions  of  law  arising  upon  a  criminal  trial  are  to  be  determined  by  the  court ; 
and  it  is  the  duty  of  the  jury  to  regard  and  abide  by  such  determination.  When 
the  case,  therefore,  presents  a  question  of  law  only,  the  court  may,  and  it  is  its  duty 
to  instruct  the  jury  to  acquit  the  prisoner,  or  direct  an  acquittal,  and  enforce  the 
direction ;  and  a  refusal  to  give  such  instruction  or  direction  in  a  proper  case  is 
error.  If  the  prosecution  leave  some  element  necessary  to  constitute  the  crime  en- 
tirely unproved,  it  is  a  clear  case  for  the  interposition  of  the  court :  The  People  v. 
BenneU,  49  New  York,  137. 

2.  A  motive  for  the  commission  of  the  crime  can  not  be  imagined ;  but  the  facts 
from  which  such  motive  may  be  inferred  must  be  proven.  A  suggestion,  therefore, 
in  a  charge  to  the  iury,  of  a  motive,  not  warranted  by  the  evidence,  which  may 
have  influenced  their  minds  to  the  prejudice  of  the  prisoner,  is  error.  (Grover  and 
Peckham,  J  J.,  dissenting):    lb. 

Damages. 

1.  Whether  interest  as  well  as  the  highest  market  price  is  proper  as  damages  in 
an  action  for  the  conversion  of  personal  property,  quere :  Oroat  v.  Gile,  61  Xew 
York,  431. 

2.  Persons  conspiring  together,  by  their  false  and  fraudulent  representations, 
causing  land  to  be  sold  at  a  sacrifice,  will  be  liable  in  damages  for  the  injuries  done : 
Wickerham  v.  Johnton,  51  Mo.,  313. 

3.  Where  the  work  of  constructing  sewers  was  of  such  a  cliaracter  as  to  require  the 
exercise  of  judgment  as  to  the  time  when  and  the  mode  in  which  they  should  be  un- 
dertiiken,  and  the  best  plan  which  the  means  at  the  disposal  of  the  corporation  ren- 
dered it  practicable  to  adopt,  the  corporation  would  not  be  responsible  for  a  defect  or 
want  of  efficiency  in  the  plan  adopted.  But  where  corporations  act  under  authority 
conferred  by  the  Legislature,  and  exercise  reasonable  care  and  skill  in  the  perform- 
ance of  such  work,  they  are  not  answerable  to  adjoining  owners,  whose  lands  are  not 
actually  taken,  for  conseqaential  damages  to  their  premises  unless  theie  is  a  provision 
to  that  effect  in  the  charter  of  the  company,  or  in  some  statute  creating  the  liability: 
ThuraUm  v.  Cily  ofSL  Joaeph,  lb.,  510. 
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4.  In  an  action  bj  an  individual  against  a  railway  company,  for  injuries  claimed 
to  have  been  caused  through  the  negligence  of  the  servants  of  the  railway  company 
in  running  a  train  over  the  plaintift",  he  may  (with  proper  allegations  in  his  peti- 
tion,) show  the  nature  and  extent  of  his  injuries,  his  sufterings,  the  length  of  time 
he  was  disabled,  the  value  of  his  time,  his  expenses  in  being  cured,  his  condition 
with  respect  to  the  injuries  at  the  time  of  the  trial,  his  prospective  condition,  or 
rather  the  effect  the  injuries  will,  in  all  probability  have  upon  him  in  the  future, 
and  this  prospective  effect  may  be  proved  by  the  professional  opinion  of  the  physi- 
cian and  suigeon,  who  attended  him,  or  by  any  other  competent  physician  or  sur- 
geon, who  has  made  a  sufficient  examination  of  the  injuries :  K,  P,  R,  R,  Co,  v. 
PbmUr,  9  Kan.,  620. 

5.  It  is  not  competent  in  such  a  case,  for  the  purpose  of  showing  the  injuries,  or 
their  character  or  extent,  or  for  the  purpose  of  enhancing  the  damages  which  the 
plantiff  expects  to  recover,  for  the  plaintiff  to  prove  his  pecuniary  or  social  condi- 
tion, whether  he  is  rich  or  poor,  married  or  single,  or  whether  he  has  a  family  or 
not :    Ih, 

6.  Succefsive  actions  can  not  be  maintained  for  the  recovery  of  damages,  as  they 
accrue  from  time  to  time,  resulting  from  an  injury  to  the  person,  the  consequence  of 
a  single  wrongful  act,  but  the  party  injured  is  entitled  to  recover,  in  a  single  action, 
compensation  for  all  the  damages  resulting  from  the  injury,  whether  present  or  pros- 
pective. The  limit  in  respect  to  future  damages  is,  that  they  must  be  such  as  it  is 
reasonably  certain  will  inevitably  and  necessarily  result  from  the  iiyury :  Filer  v. 
X  r.  a  J2.  R.,  49  N.  Y.,  42. 

7.  In  an  action  of  trover,  interest  is  as  necessary  a  part  of  a  complete  indemnity 
as  the  value  itself,  and  in  fixing  the  damages,  is  no  more  in  the  discretion  of  the 
Coart:    JlfcCbmicife  v.  P.  G  J2.  J2., /6.,  303. 

Deed, 

1.  A  deed  from  a  principal  to  his  agent,  the  consideration  of  which  is  the  execu- 
tion by  the  agent  of  bis  antecedent  duty,  will  generally  be  held  void  by  a  Court 
of  Equity :     Hopfpin^  Guardian  v.  Tobey  et  als.,  9  JK.  I.,  42. 

2.  T.  having  been  entrusted  for  a  considerable  time,  by  the  mother  of  J.,  with  the 
care  and  management  of  her  estate*  and  of  that  of  her  children,  and  having  exe- 
cuted after  her  decease,  the  duties  of  executor  of  her  will,  and  acted  as  guardian  of 
her  children  during  their  minority,  was  constituted  by  J.,  upon  his  coming  of  age, 
bis  attorney,  to  have  the  general  care  and  supervision  of  all  his  property  of  every 
kind,  by  a  letter  of  attorney  authorizing  him  ''generally  to  do  and  perform  all  acts, 
matters  and  things  relative  to  said  property  and  estate,"  as  fiilly  as  said  J.  might  do. 
While  occupying  said  position  as  attorney,  and  exercising  the  authority  conferi'ed 
upon  him  by  the  aforesaid  instrument,  J.  executed  to  him  a  deed  of  certain  real 
estate,  purporting  on  its  face,  to  be  made  for  the  consideration  of  ten  dollars  in 
money  and  the  further  consideration  of  T.'s  past  services.  The  deed  was  never  put 
on  record,  but  was  found  by  T.'s  executors  among  his  papers,  upon  his  decease,  some 
three  years  afterward : 

Hdd,  that,  though  there  was  no  suggestion  of  any  fraud  or  imposition,  or  even 
of  any  designed  excess  of  any  influence  acquired  by  the  relation  existing  between  J. 
and  T.,  to  procure  the  deed,  or  that  it  was  not  freely  made  by  the  grantee,  yet,  under 
the  strict  rule  of  a  Court  of  Bquity,  the  deed  ought  not  to  stand :    lb. 

S.  Whether,  in  any  case,  where  a  deed  complete  in  form  to  convey  title  has  been 
voluntarily  delivered  by  the  person  therein  named  as  grantor  to  the  person  therein 
named  as  grantee,  testimony  is  admissible  to  show  a  mere  oral  agreement  that  the 


110  Selected  Digest  of  State  Reports, 

deed  should  not  take  effect  antil  the  grantee  had  performed  Rome  condition  named. 
Qttarre:  Kereheml  v.  Dotty  et  aU.,  31  Wis.,  476. 

4.  If  testimony  is  admia^ible  for  such  a  purpose,  it  should  be  received  and  acted 
upon  with  the  greatest  caution,  and  the  fact  should  be  established  beyond  reasonable 
controversy,  and  not  simply  by  a  preponderance  of  testimony:    1 6. 

5.  In  this  caK^i  the  testimony,  which  was  conflicting,  is 

Ileldf  insufficient  to  establish  such  a  conditional  delivery  of  the  mortgage  sought  to 
be  foreclosed :    lb. 

6.  If  the  delivery  was  conditional,  yet,  defendant  having  notified  plaintifTB  agent, 
two  months  after  the  record  of  the  mortgage,  that  the  condition  bad  not  been  per- 
formed,  and  that  this  default,  if  he  (defendant)  chose  to  m  consider  it,  invalidated  the 
settlement,  and  having  then  continued  in  possession  of  the  land,  claiming  title 
under  plaintiff's  deed,  without  notifying  plaintiff  of  any  intention  to  disavow  the 
settlement,  or  offering  to  restore  to  her  such  title  as  she  had  conveyed  to  him:  This 
is  held  a  vmiver  of  the  condition :    lb. 

7.  Subsequent  sales  and  conveyances  of  portions  of  said  land  by  defendant,  with 
full  knowledge  of  the  non-performance  of  such  alleged  condition,  and  without  notice 
to  plaintiff  of  a  disavowal  of  the  settlement  on  that  ground,  are  also  held  a  waiver  of 
the  condition :    lb, 

8.  A  tax  deed  which  does  not  show  that  the  land  it  purports  to  convey  was  sold 
for  delinquent  taxes,  is  void  upon  its  face :     Hubbard  v.  Johnson,  9  Kan.,  632. 

9.  In  March,  1867,  a  person  who  had  no  title  to  or  interest  in  a  certain  tract  of 
land  made  and  delivered  to  another  person  a  deed  of  said  land,  us  ing  as  words  of 
conveyance,  the  words  "grants,  bargains,  sells,  aliens,  releases,  quitclaims,  and  con- 
veys,''  said  deed  not  containing  any  claim  or  covenants  of  seisin,  or  right  to  convey, 
or  warranty  of  title  or  powtession : 

Held^  that  this  deed  did  not  estop  the  grantor  from  afterward  acquiring  an  in- 
terest in  said  land  as  against  the  grantee,  and  that  the  after  acquired  title  or  interest 
will  not  inure  to  the  benefit  of  the  grantee:    Bruce  v.  Luke,  9  Kan.,  201. 

10.  A  legal  title  can  not  vest  under  a  deed  before  its  delivery :  Mitchell  v.  BartUt*^ 
51  N.  Y.,  447. 

Defenses. 

Coverture  is  not  a  defense  to  an  action  for  the  specific  performance  by  a  married 
woman  of  a  contract  for  the  purchase  of  land,  where  she  has  a  separate  estate.  Earl, 
C.  diHsenting:    Hinckley  v.  Smith,  lb.,  21. 

Demurrer. 

Demurrers  on  the  ground  of  form  must  be  special,  and  demurrers  for  duplicity 
must  also  state  wherein  the  duplicity  consists.  This  rule,  however,  does  not  apply 
to  demurrers  to  pleas  in  abatement,  which  need  not  be  special :  Hoppin  and  wife  v, 
Jenckas,  9  R.  I.,  102. 

Discretion. 

The  refusal  of  the  Circuit  Judge  to  allow  a  plea  of  the  statute  of  limitations  to 
be  filed  after  the  trial  had  commenced,  upon  affidavit  accounting  for  the  failure  to 
file  plea  earlier,  but  not  verifying  the  plea,  is  not  error.  It  is  a  matter  in  the  discre* 
tion  of  the  Circuit  Judge :     Clark  v.  Thomas,  4  Heiskell,  419. 

Divorce. 

1.  On  the  hearing  of  a  petition  by  a  husband,  for  divorce  from  his  wife  on  the 
ground  of  desertion,  the  respondent  having  been  absent  from  him  about  five  years, 
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It  me  shown  tbiii  there  had  never  been  any  action  on  the  part  of  the  petitioner  to 
Iiuiuce  the  respondent  to  ooroe  back  to  him,  and  the  whole  evidence  indicated  that  he 
did  not  (jtfire  her  to  come  back,  and  that  she  did  not  atav  away  willfully : 

Edi^  that  the  petition  could  not  be  granted:  Thorpe  v.  Thcrpe,  9  Rhode 
Msod,  57. 

2.  When  S.,  wife  of  O.  B.  S.,  had  obtained  a  decree  of  divorce  from  bed  and  board 
and  future  cohabitation  with  her  husband,  and  the  custody  of  her  children,  said  de- 
cree charging  certain  real  estate  of  the  husband  with  a  fixed  annual  payment  de- 
cried to  her  for  her  own  use  and  the  support  of  her  children  ; 

It  wiu  held,  that  the  Court  would  not,  at  her  suit,  pass  a  decree  enjoining  creditors 
of  the  husband,  who  had  made  attachment  on  said  estate  and  subsequently  obtained 
jodsmentfi  in  the  suits  in  which  attachments  were  made,  and  who  had  levied  their 
eiecQtion.«  thereon,  from  proceeding  with  their  executions,  nor  would  the  Court  de- 
dire  the  liens  created  in  her  favor  by  the  decree  entered  in  her  petition  to  have  pre- 
oedeoce  of  said  attachments  or  levies,  because  said  attachments  were  made  subse- 
qoeDtly  to  and  with  notice  of  the  filing  of  her  petition,  when  it  appeared  that  they 
were  made  previously  to  the  service  thereof:    Spencer  v.  Spencer,  lb.,  160. 

3.  Held,  further,  that  she  was  not  entitled  to  such  decree,  because  her  aforesaid  de- 
cree of  divorce  and  alimony  were  entered  prior  to  the  levies  made  by  the  defendants 
on  their  executions.  That  the  attachments,  and  not  the  levies,  determined  the  rights 
of  the  parties :    Ih. 

4.  Doctrine  of  lU  pendgnu  considered.  If  applicable  to  petitions  for  divorce,  it  is 
applicable  on  the  ground  that  the  property  described,  having  by  the  service  of  the 
pHitioo  been  put  in  litigation,  will  be  held  to  abide  the  event  of  the  suit,  to  prevent 
the  defeat  or  embarrasHment  of  the  litigation  by  any  alienation  made  or  lien  ac- 
quired  pendente  liie.  Hence,  notice  of  such  a  petition  to  third  peraoUv^,  who  are  credi- 
tors of  the  respondent  husband,  is  not,  as  to  such  persons,  equivalent  to  service  so  as 
t)  puMfione  the  bona  fids  attachments :    lb. 

Donatio  Mobtis  Causa. 

A  gift  "oauM  mortis,*'  can  not  be  sustained  when  there  has  been  no  delivery  of  the 
•object  of  the  gift  claimed,  although,  at  the  time  it  was  sought  to  be  made,  it  was  out 
f  f  the  re:ich  of  the  would-be  donor,  so  that  delivery  was  impossible :  Case,  AdnCr,,  v. 
Dntatsoji,  9  R.  I.,  88. 

1.  By  a  conveyance  of  a  register  in  bankruptcy  of  the  real  estate  of  the  bankrupt 
t-/  the  a&^ignee,  the  title  of  the  bankrupt  is  divested  so  that  if  he  dies  afterward,  and 
bef<»e  the  sale  by  the  as-^ignee,  the  widow  of  the  bankrupt  is  not  entitled  to  dower : 
Rill  V.  Bowers,  4  lleiskell,  272. 

2.  In  a  dower  cause  in  the  County  Court,  all  documentary  evidence  and  depositions 
^ctaally  read  on  the  trial,  are  parts  of  the  record,  without  bills  of  exceptions.  It  is 
o:herw]fie  as  to  oral  proofs:    lb. 

3.  A  judgment  in  an  .notion  brought  by  a  receiver  in  behalf  of  creditors  against 
th^  debtor  and  his  wife,  setting  aside  a  deed  from  them  to  a  third  person,  and  a  deed 
from  ihdr  grantee  to  the  wife,  and  directing  a  sale  of  the  premises,  where  it  does  not 
appnr  that  there  were  any  averments  in  the  pleading  raising  the  question  of  her  in- 
<:hQale  light  of  dower,  and  no  recognition  or  provision  in  regard  to  that  right  is  con- 
^aiaed  in  the  judgment,  does  not  openile  as  an  estoppel  by  record  to  defeat  the  wife's 
ciw  iir  dower  in  the  premises  upon  the  death  of  her  husband.    (Grover,  J.,  dis- 

I    MaUamt^  y.  Horan,  49  New  York,  1 11. 
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4.  The  release  by  a  wife  of  her  inchoate  right  of  dower  operates  only  agaioAt  her 
by  way  of  estoppel.  It  must  accompany  or  be  incident  to  a  conveyance  by  another 
and  binds  only  in  favor  of  those  who  are  privy  to  and  claim  under  the  title  created 
by  that  conveyance,  and  if  the  conveyance  is  void  or  ceases  to  operate,  she  is  agula 
clothed  with  the  right  which  she  has  relea^^d :  (The  case  of  the  Manhattan  Co.  v. 
EveriaoTij  4  Paige,  457,  distinguished,  and  that  of  Meyer  v.  Mohr^  1  Robt.,  333,  qnes- 
tioned),  lb. 

5.  Evidence  of  the  object  and  purpose  for  which  a  conveyance  was  made,  is  not 
admissible  to  convert  the  deed  purporting  to  be  an  absolute  conveyance  into  one  of 
any  trust  not  expressed  therein,  and  the  wife  of  such  grantee  has  a  right  of  dower  in 
the  premises:     Qerry  v.  Stimaanf  60  Maine,  186. 

£asement. 

1.  A  right  of  way  of  necessity,  is  foundeil  on  an  implied  grant,  and  created  by  the 
necessity  of  its  existence  to  the  ei\joyment  of  the  estate  granted.  Convenience  alone 
is  not  sufficient  to  raise  the  implication  of  a  right  of  way :  Valley  FalU  Company  v. 
Dolan,  9  Rhode  Island,  439. 

2.  Partition  of  an  estate  was  made  by  commissioners,  and  certain  lots  were  set  ofi 
to  the  grantors  of  the  pluintifi  and  defendant  respectively.  The  right  to  cross  the 
lot  set  off  to  the  plaintiff's  grantor  was  given  to  the  defendant's  grantor,  by  si  id 
commissioners,  for  certain  specified  purposes.  The  defendant  subsequently  built  a 
bam  on  the  rear  of  his  lot : 

Held,  that  he  had  no  right  to  cross  the  plaintiff's  lot,  for  the  purpose  of  going  to 
his  bam,  or  for  any  other  purposes  than  those  for  which  the  right  of  crossing  the 
lot  was  expressly  conferred  and  granted  in  the  report  of  said  commissioners:    lb. 

3.  Where  the  owner  of  a  tract  of  land  lays  it  out  into  lots,  and  intersectB  it  with  a 
street  or  alley  for  the  convenience  of  the  lots,  and  sells  a  lot  bounding  it  upon  said 
street  or  alley,  the  purchase  being  made  in  reference  to  such  convenience,  the  pur- 
chaser acquires  an  easement  in  the  street  or  alley  which  can  not  be  recalled.  Such 
an  easement  is  not  lost  by  mere  non-user,  and  where  the  non-user  is  claimed  as  evi- 
dence of  an  abandonment  of  the  right,  it  is  a  question  of  intent  dependent  upon  the 
circumstances,  and  therefore,  a  question  of  fact:  Wiggins  v.  MeCleary,  49  New 
York,  346. 

Ejectment. 

1.  A  notice  of  lis  pendens  is  unnecessary  in  an  action  to  recover  possepsion  of  real 
property,  even  as  against  a  purchaser  pendente  liie.  The  plaintiff  in  such  an  action 
can  only  recover  upon  a  legal  title ;  it  is  only  against  mere  equities  that  a  purchaf«r 
without  notice  is  protected :    Sheridan  v.  Andrews^  49  New  York,  478. 

2.  In  an  action  of  ejectment,  a  sheriff's  deed  reciting  a  judgment  or  levy  subse- 
quent to  a  conveyance,  of  the  property  by  the  judgment  debtor,  can  not  be  connected 
by  parol  with  other  judgments  or  levies  of  date  anterior  to  the  conveyance,  and 
proof  that  the  sale  was  made  upon  the  older  as  well  as  the  latter  judgments  or  levies: 
Edicards  v.  Miller,  4  Heiskell,  314. 

3.  A  sheriff's  sale  without  deed  only  conveys  an  equitable  title,  which  will  not 
support  ejectment:    lb. 

Elbctionb  akd  Election  Law. 

An  election  is  valid,  though  there  be  but  two  judges  appointed  or  acting.  That 
one  of  the  judges  was  not  present  at  the  polls  when  elected,  and  that  the  clerks  were 
not  appointed  by  the  judges,  will  not  vitiate  the  election  where  the  judges  recogniied 
the  clerks  as  properly  acting,  and  both  Judges  and  clerks  acted  during  the  election, 
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receiving  the  ballots,  conntiDg  the  votes,  and  making  the  returns  without  anj  ques- 
tion by  any  one  as  to  their  authority.  They  were  at  least  officers  de  facto,  and  their, 
acts  as  such  can  not  be  questioned  collaterally:     GiUeUmd  v.  Schu^er,  9  Kan.,  569. 

Emancipation. 

On  a  sale  of  negroes  by  a  trustee,  under  a  trust  to  pay  debts,  without  billof  sale,, 
but  with  delivery,  and  a  subsequent  sale  by  parol  with  delivery  to  a  third  person,  the 
firFt  purchaser  retaining  the  title  until  price  paid,  they  being  emancipated  in  the 
hands  of  the  second  purchaser  by  act  of  law,  and  before  payment  of  the  price : 

Held,  that  the  loss  fell  upon  the  second  purchaser,  the  retaining  of  the  title  oper- 
ating as  a  lien:    FUmtera^  Bank  of  Tenneaaee  v.  Vandyckf  4  Heiskell,  617. 

Equitable  Set-off. 

A  party  who  has  purchased  under  a  proceeding  to  sell  lands  in  Circuit  Court, 
being  entitled  on  a  final  division  of  the  estate,. of  which  the  land  was  a  part,  to  more 
than  his  purchase  money,  and  the  commissioner  having  obtained  judgment  for  the 
money,  and  proceeding  to  collect  it  by  execution,  the  purchaser  was  held  entitled  to 
enjoin  further  proceedings  on  the  judgment:    Parser  v.  Britt,  4  Heiskell,  243. 

Equity. 

1.  A  court  of  equity  will  relieve  against  a  fraudulent  purchase,  by  converting  the 
parchaser  guilty  of  the  fraud  into  a  trustee  for  those  injured:  Jenekes  v.  Cookj  9 
Rhode  Island,  520. 

2.  Where  a  party  through  fraud  or  misrepresentation  induces  another  to  sign  a 
lease,  the  party  so  signing  will  not  be  estopped  from  contesting  the  title  of  his  lessor 
to  the  property  so  released:    lb, 

3.  Where  one  required  the  title  to  premises  by  fraud,  and  by  the  same  means  in- 
dooed  the  owner  to  attorn  to  him,  a  court  of  equity  would  declare  him  a  trustee  for 
the  true  owner.  He  could  not,  in  such  case,  invoke  the  statute  cf  frauds,  and  claim 
that  agreements,  by  which  the  title  was  obtained,  were  verbal,  and  therefore,  void 
under  that  statute.  The  statute  of  frauds  was  never  intended  for  the  protection  of 
fraud:    DamshroBder  v.  Thias,  51  Mo.,  100. 

4.  If  a  defect  in  a  deed  is  such  as  to  require  legal  acumen  to  discover  it,  whether 
it  appears  on  the  face  of  the  deed  or  proceedings,  or  is  to  be  proven  atUmdCy  it  con- 
stitutes a  cloud  on  the  title  which  courts  of  equity  have  jurisdiction  to  remove: 
Merchantt^  Bank  v.  Evans,  lb,,  335. 

5.  The  Treasurer  of  the  corporation  is  not  a  trustee  in  any  such  sense  as  to  give 
the  court  of  equity  jurisdiction  in  controversies  between  him  and  the  corporation : 
Pis.  F.AM,  Ins.  Co,  v.  fl*K,  60  Maine,  178. 

6.  When  the  compensation  in  damages  is  the  only  relief  that  can  be  given  in  cases 
of  an  alleged  fraud,  the  court  has  no  jurisdiction  in  equity :    lb, 

7.  Equity  and  not  assumpsit  is  the  appropriate  remedy  for  one  whose  member- 
ship and  consequent  right  to  share  in  the  profits  of  a  partnership  are  denied,  and  to 
whom  no  portion  of  the  profits  have  been  set  apart :    Pi-ay  v.  MUehdLy  lb,,  430. 

8.  Although  relief  will  sometimes  be  granted  by  a  court  of  equity  to  one  who  has 
not  complied  with  the  strict  terms  of  his  contract,  yet  it  will  only  be  done  in  cases 
where  the  party  seeking  it  makes  out  a  case  free  from  all  doubt,  shows  that  the  relief 
be  asks  is  under  all  the  circumstances  equitable,  and  accounts  in  a  reasonable  manner 
for  his  delay  and  apparent  omission  of  duty:    Delevan  y.  Dumcan,  49  New  York,  485. 

VOL.  in.— NO.  I. — 8 
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Equity  Jurisdiction. 

1.  Courts  of  equity  decline  jnri«diction  in  matters  of  account:  First,  Where  the 
demands  are  all  on  one  side,  and  no  discovery  is  claimed,  or  necesRary ;  second,  where 
on  one  side  there  are  demands,  and  on  the  other  mere  payment  or  set-ofis,  and  no  dis- 
<?overy  is  sought  or  required :     Lafever  v.  BiUmyer,  5  West  Virginia,  33. 

2.  If  a  bill  for  an  account  in  respect  of  particular  items,  fails  to  sustain  the  de- 
mand upon  the^e  particular  items,  the  court  will  not  permit  a  general  Tagae  charge 
that  the  accounts  are  voluminous  and  intricate,  which  is  inserted  mainly  as  a  pre- 
text for  the  purpo«te  of  bringing  the  case  within  the  jurisdiction  of  a  court  of  equity 
to  protect  a  bill  against  a  demurrer  for  want  of  equity:    lb, 

3.  B.  and  P.  dissolved  partnership  by  mutual  consent.  Differences  arising,  arbi- 
trators are  selected  to  settle  them.  The  awani  determines  that  P.  shall  take  certain 
of  the  partnership  effects  and  pay  liabilities  of  the  firm,  and  the  residue  shall  be 
divided  between  them.  The  award  further  provides  that  P.  shall  execute  an  obliga- 
tion, with  security,  to  B.  for  the  payment  of  the  liabilities  and  to  save  him  harmleas. 
B.  subsequently  files  a  bill,  charging  that  P.  had  neglected  and  refused  to  execute  the 

'  bond  of  indemnity,  and  had  neglected  to  apply  the  assets  to  the  liabilities,  and  had 
fraudulently  applied  a  part  of  the  asset)  to  the  payment  of  his  individual  debts. 
The  bill  asks  that  the  matter  be  referred  to  a  master  to  settle  the  partnership  trans- 
actions, and  also  to  enjoin  certain  parties  from  paying  to  P.  certain  sums  due  for  a 
portion  of  the  partnership  effects  disposed  of  by  him.     Hddi 

I.  A  court  of  equity  will  enforce  specific  performance  of  an  award,  when  the  thing 
ordered  by  the  award  to  be  done  is  such  as  a  court  of  equity  would  specifically  en- 
force if  it  had  been  agreed  upon  by  the  parties  themselves. 

II.  A  court  of  equity  will  not  entertain  jurisdiction  for  specific  performance  of  an 
agreement  respecting  goods,  chatteLn,  stocks,  choses  in  action,  and  other  things  of  a 
mere  personal  nature,  where  compensation  in  damages  furnishes  a  complete  and  sat- 
isfactory remedy. 

III.  It  does  not  appear  in  this  case  that  B.  can  not  recover  ft'om  P.  any  damages 
he  may  sustain  by  his  failure  to  pay  the  firm  debts,  especially  as  there  is  no  obliga- 
tion in  the  bill  that  he  is  insolvent,  or  likely  to  become  so. 

IV.  No  reason  is  shown  for  setting  aside  the  award,  on  the  ground  of  fraud  in  its 
procurement,  or  otherwise. 

V.  There  is  no  jurisdiction  in  equity  in  this  case,  upon  the  ground  of  the  settle- 
ment of  the  partnership,  as  that  has  already  been  done  according  to  the  terms  of 
the  award. 

VI.  Therefore  there  was  no  error  in  the  court  below  in  sustaining  a  demurrer  to 
the  bill :    Burke  v.  Parke  el  cd,,  R.,  122. 

Equity  Pleadikos  and  Pbactick. 

1.  A  demurrer  to  an  answer  is  unknown  in  chancery  practice.  Where  a  cause  is 
heard  upon  the  bill  and  exhibits  and  answer,  without  replication  thereto,  everything 
in  the  answer  must  be  taken  as  true :     CopeLand,  erV,  v.  McCSuy  5  West  Virginia,  264. 

2.  The  Supreme  Court,  sitting  as  a  court  of  equity,  will  send  the  issue  of  fact 
raised  by  a  bill  in  equity,  to  a  jury  for  their  determination,  where  the  testimony 
offered  respectively  by  the  complainant  and  respondent  is  so  conflicting,  as  to  leave 
them  in  doubt  as  to  the  preponderance  of  proof:    Heaih  v.  Bligh^  9  Rhode  Island,  31. 

3.  A  bill  in  equity  is  multifarious  when  the  complainant  claims  -several  matters 
of  different  natures  by  the  same  bill,  but  is  not  multifarious  when  one  general  right 
only  is  claimed,  although  the  respondents  may  have  separate  and  distinct  interests 
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prond€d  that  they  have  an  interest  in  part  in  the  matters  upon  the  basis  of  which 
md  right  is  claimed  :    Arnold  et  ai.  v.  AmM  and  tr(/e,  J6.,  397. 

4.  A  complainant  can  not  join  in  his  bill  matters  of  different  natures,  although 
ibev  arise  oat  of  the  same  transaction ;  but  matters  homogeneous  in  their  character 
may  be  so  joined.  A  complainant  may  claim  the  same  tiling  under  different  titles 
in  the  same  bill,  and  the  statement  of  tho«^  titles  will  not  render  the  bill  multifa- 
rioua:   lb. 

0.  To  support  the  objection  of  multifariousness  for  different  causes  of  suit  alleged 
sgain^  the  same  person,  it  is  necessary, /iVs^,  that  the  different  grounds  of  suit  be 
ffboilj  dLstiuct ;  and,  second,  that  each  ground  be  sufficient,  as  stated,  to  sustain  tlie 
bill  If  the  causes  of  action  arise  out  of  the  same  transaction  or  series  of  trans- 
artioitf,  forming  one  course  of  dealing  and  tending  to  one  end,  the  objection  does 
riot  apply,  and  a  bill  is  not  multifarious  when  it  does  not  pray  for  multifarious  re- 
lief, although  the  case  stated  in  the  bill  might  support  such  a  prayer:    lb. 

6.  The  object  of  pleading  in  equity,  as  at  law,  is  to  confine  the  trial  to  the  real 
<])jestioiui  in  disputes,  and  the  court  w^ill  never  suffer  justice  to  be  defeated  by  the 
merely  technical  forms  which  are  resorted  to :     Green  v.  Harris  et  al.y  lb.,  401. 

Era-Subis. 

Erasorea  and  material  interlineations  made  in  a  deed  after  it  is  acknowledged  by 
the  ^ntor,  not  in  his  presence  and  without  his  assent,  vitiate  it  and  render  it  null 
wd  void :    Deem  v.  Phillips  el  a/.,  5  West  Virginia,  168. 

Error. 

1.  A  portion  of  a  Judge's  charge,  objectionable  in  itself,  if  explained  and  cor- 
fwrted  by  other  parts  of  the  charge,  so  that  from  the  whole  the  jury  could  not  well 
V  misled,  will  not  be  cause  of  reversal :     Cktrk  v.  Thomas^  4.  Heiskell,  419. 

2.  Where  a  suit  was  brought  by  a  vendor  of  personalty  for  the  property  on  the 
jnTjuDd  that  it  was  obtained  by  a  fraudulent  purchase  in  the  name  of  the  firm,  and 
(he  purchase  was  repudiated  by  a  supposed  partner,  it  seems  it  was  error  for  the 
court  to  iKitruct  the  jury  that  it  required  the  same  mutual  assent  on  a  condition  to 
rtvest  the  property,  as  was  necessary  to  transfer  it  originally,  without  giving  any  in- 
-tnictions  as  to  the  effect  of  fraud  and  disaffirmance,  though  no  special  ini^truction 
»a<  asked;  the  effect  of  such  charge,  under  the  circumstances,  being,  probably,  to 
mL«lead  the  jury  :     Mann  v.  Grove,  lb.,  403. 

3.  A  party  who  has  consented  to  a  decree,  can  not  avail  himself  of  error  com- 
mitted against  another  party  in  the  same  cause :     Williams  v.  Neil,  lb.,  279. 

4.  Erroneously  to  overrule  a  demurrer  to  pleas  which  are  aftenvards  negatived  by 
verdict,  is  not  error  for  which  an  appellate  court  will  reverse:    Bobb  v.  Parfxr,  lb., 

0.  A  complainant,  who  has  taken  and  abandoned  an  appeal,  may  collect  his  dc- 
f  fee  in  the  court  below  by  execution,  and  then  take  a  writ  of  error,  and  increase  the 
amoam  of  his  decree :    Bond  v.  Greenwald,  lb.,  453. 

E?roppEL. 

I*  To  establish  an  estoppel  in  pais,  a  party  must  show  that  the  acts,  declarations  or 
'itnianonsy  oat  of  which  he  claims  the  estoppel  arises,  influenced  his  conduct,  or  that 
^^Vwkiction  in  the  matter  in  reliance  thereon:  Malloney  v.  Horan,  49  New  York, 
UL 

1  la<iloppel  in  pais  can  only  be  founded  upon  an  assent  to  or  admission  of  some 
^^  it  te  doing  of  some  act.    A  promise  to  act  is  insufficient,  and  the  doctrine  c«r 
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not  be  invoked  to  subvert  the  principle  that  prior  or  cotemporaneoup  agreements*,  are 
absorbed  in  a  written  contnict :     White  v.  AytUon^  51  New  York,  280. 

3.  No  man  can  set  up  anotlier's  act  or  conduct  afi  the  ground  of  an  estoppel,  unlese^ 
he  has  himself  been  deceived  or  misled  by  such  act  or  conduct,  nor  can  he  Ret  it  up 
when  he  knew  or  had  the  same  means  of  knowledge  of  the  truth  as  the  other  party. 
Silence  onlv  estops  when  it  becomes  a  fraud.  If  a  man  holds  title  to  his  landH  by 
deed  which  has  been  duly  recorded,  it  is  all  the  notice  he  is  bound  to  give  aa  long 
as  he  remains  paasive :     Bales  v.  Perry ,  51  Mo.,  449, 

4.  A  judgment  in  an  action  of  trover  against  the  defendant*8  warrantee,  rendered 
upon  a  trial  involving  only  the  defendant's  title  to  chattels  as  against  that  of  t!ie 
plaintiff,  is  a  bar  to  an  action  by  the  plaintiff  agains  the  defendants  them^selves,  in- 
volving the  same  issue,  and  to  be  supported  by  the  same  testimony :  Atkiv^on  v. 
White,  60  Maine,  396. 

5.  Thus,  the  owner  of  a  lot  of  logs  conveyed  them  to  the  defendants  by  a  mort- 
gage bill  of  sale,  and  subsequently,  by  an  absolute  bill  of  sale,  to  the  plaintilV's  iu- 
te.state.  Still  later,  the  defendants  sold  a  portion  of  the  logs,  and  warranted  the  title 
to  one  Conner,  who  converted  tliem ;  whereupon  the  plaintiff  sued  him  in  trover  for 
their  value.  At  the  trial  the  only  question  tried  was  the  strength  of  the  defendants' 
title  under  the  mortgage  as  against  that  of  tlie  plaintiff^s  intestate  under  the  nb- 
solute  bill,  and  the  defendants  recovered  judgment.  In  this  action,  involvin;^  pre- 
cisely the  same  question,  and  depending  upon  the  same  testimony : 

Ilehl,  that  the  judgment  in  favor  of  Conner  was  a  bar:     Ih. 

6.  When  a  debtor  has  paid  certain  items  of  his  creditor's  account,  and  the  creditor 
sul)soquently  takes  judgment  for  the  full  amount  of  the  original  acctmnt,  the  debtor 
can  not  recover  back  the  amount  thus  paid  and  wrongfully  included  in  the  judg- 
ment, his  remedy  being  review :     linger  v.  SpringcTy  Ib.y  436. 

EVIDEXCE. 

1.  In  an  action  for  slander  for  charging  one  with  adultery,  a  preponderance  of 
testimony  will  support  a  plea  of  just  ill  oat  ion :     ElJis  v.  Brizzd!^  60  Maine,  209. 

2.  A  court  that  lias  admitted  impr(>i>er  evidence  should,  at  tlie  earliest  moment 
after  discovering  the  error,  announce  in  open  court  that  the  evidence  has  been  im- 
properly admitted,  and  will  be  disregarded:    Aduim  v.  Do/e,  38  Indiana,  105. 

3.  The  testimony  of  a  witness  given  in  open  court,  in  the  presence  of  the  oppa^^ite 
party  and  other  witnesses,  and  where  the  witness  is  subjected  to  a  thorough  cross- 
examination,  and  where  the  court  or  jury  have  the  opportunity  of  observing  the 
manner,  appearance  and  conduct  of  the  witness,  is  entitled  to  greater  weij^ht  than 
the  evidence  of  a  witness  embodied  in  a  dejiosition,  taken  in  private,  and  remote 
from  the  court  and  jury,  and  where  all  the  ordinary  tests  of  truth  can  not  be  aj)- 
plied :     CaiTer  v.  LoiUhainy  Ib.y  530. 

4.  The  failure  of  a  party  to  be  examined  as  to  matters  necessarily  within  his  jK-r- 
sonal  knowledge,  affords  a  presumption  against  him,  where  the  proof  is  not  clear, 
and  the  case  he  seeks  to  make,  could  be  proved  by  him,  if  true :  Dunlap  v.  Ila^tt^ 
4  Ileiskcll,  476. 

5.  The  widow  of  a  deceased  trustee  is  not  a  competent  witness  to  prove  that  her  hat- 
band in  his  life-time  received  a  certain  sum  of  trust  money,  part  of  which  he  loaned 
and  the  remainder  she  paid  over  after  his  death  to  the  administrator  of  her  hui»band  - 
Utatc  V.  McAuleijy  Ib.y  424. 

6.  The  declarations  of  the  seller  after  the  sale  are  not  evidence  to  impeach  the 
-~i«.     Merriman  v,  Lacefieldy  Ib.y  209. 
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7.  Implied  trusts  are  not  within  the  statute  of  frauds,  and  the  courts  will  hear 
parol  evidence,  showing  the  facts  from  which  they  are  sought  to  be  implied :  Alex- 
ander, ccet^Ty  V.  AlexandeTj  46  Georgia,  283. 

8.  In  an  action  for  injuries  to  ihe  person,  any  evidence  tending  to  show  the  char- 
acter and  extent  of  the  injury,  and  its  probable  results,  and  the  probability  of  the 
return  of  a  disease  induced  thereby,  is  competent :  FiUr  v.  N.  Y,  C.  B.  -R.,  49  New 
Yoriw,  42. 

9.  A  question,  therefore,  to  a  physician,  asking  him  to  state,  from  his  experience 
and  medical  knowledge,  the  probability  of  a  recurrence  of  inflammation  in  an  in- 
]nTvd  muscle,  Ia  competent:    lb. 

10.  So,  also,  is  evidence  of  a  physician  as  to  the  probable  efl'ect  on  the  general 
healih  of  the  injured  person:    76. 

11.  In  the  proi)ounding  of  hypothetical  questions  to  medical  experts,  it  is  tlie 
privilege  of  counsel  to  ast^ume,  within  the  limits  of  the  evidence,  any  state  of  facts 
?rhich  he  claims  the  evidence  justifies,  and  have  the  expert's  opinion  upon  the  facts 
thus  asRumed :     Jb. 

12.  Where  a  witness,  in  answer  to  a  proj)er  question  which  is  objected  to,  gives 
testimony,  not  called  for  by  it,  which  is  incompetent,  but  no  objection  is  made  to 
the  question  or  motion  to  strike  it  out,  it  can  not  be  objected  to  upon  review :    lb. 

13.  Copies  of  original  memoranda  after  proof  of  the  facts  therein  contained  may 
be  read  as  a  statement  in  detail  of  what  the  witness  has  testified :  McCoi^nick  v.  P. 
C.  R.  jR.,  76.,  303. 

14.  Plaintiffs  contracted  in  writing  to  furnish  the  materials  to  do  certain  plaster- 
ing for  defendant  upon  his  building  in  Buffalo,  at  so  much  per  square  yard.  They 
included  in  their  bills,  and  charged  for  the  full  surface  of  the  walls,  without  deduc- 
tion for  cornices,  base  boards,  or  openings  for  doors  and  windows.  To  support  these 
chai^re«,  they  proved  under  objection  that  it  was  tlie  uniform,  well  settled  custom  of 
plaf»terer»  in  Buffalo  so  to  measure  and  charge : 

Ilild,  the  evidence  was  proper,  the  usage  not  unlawful  or  unreasonable,  and  rai.sed 
a  presumption  that  defendant  contracted  with  reference  to  the  usage:  Walls  y, 
Bailey,  lb.,  464. 

lo.  To  meet  this  presumption,  defendant,  as  a  witness  in  his  own  behalf,  was  asked 
if,  at  the  time  of  contracting,  he  had  any  knowledge  of  the  custom  claimed: 

Hdd,  error,  (Peckham,  J.,  dissenting):    lb. 

10.  Where  a  judgment  is  obtained  against  a  city  in  an  action  brought  to  recover 
damages  for  injuries  sustained,  in  consequence  of  a  failure  of  a  railroad  corporation 
to  comply-  with  its  contract  to  keep  that  portion  of  the  street  occupied  by  its  track  in 
jrood  repair  and  safe  for  travel,  and  where  the  latter  has  notice  of  the  action  and 
an  opjjortunity  to  defend,  the  record  of  the  judgment  is  competent  evidence  in  an 
;tctioD  agaijisi  it  brought  by  the  city,  and  is  conclusive  as  to  its  liability,  and  as  to 
the  amount  the  city  is  entitled  to  recover :  Mayor,  etc.,  of  Troy,  v.  T.  and  L.  R.  i2.,  lb. 
♦V>7. 

17.  A  ti^wn  clerk  has  no  authority  or  power  to  certify  what  are  the  contents  of  hi.s 
record,  or  what  they  are  in  sulistance  or  eftect.  As  a  certifying  oflBcer,  he  may  make 
only  €xaei  copies  from  his  records  and  certify  to  tlieir  correctness  as  copies :  Hojjkins  v. 
J/iBon/,  9  Bhode  Island,  38. 

18.  To  support  a  count  in  an  indictment  charging  that  the  defendant  "  being  then 
and  ihere  employed  as  the  agent  of  one  P.,  did,  by  virtue  of  his  said  employment 
thoemod  while  he  was  so  employed  as  aforesaid,  receive  and  take  into  his  possession 
ccftani  hduik  bills,"— "for  and  in  behalf  of  said  P.,  and  said  bank  bills  did  then  and 
thmm  fnodalently  and  feloniously  embezzle,''  there  must  be  evidence  that  the  defend- 
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ant  was  the  agent  of  P.,  and  that^  as  sudi  a£;ent,  he  received  said  bank  bills  for  and 
in  P.'s  behalf,  and  embezzled  them :    State  v.  Snell,  lb,,  112. 

Exceptions. 

A  party  excepting  to  the  conclusions  of  law  of  a  court  or  a  referee,  is  not  held 
to  the  pame  strict  rule  as  in  excepting  to  a  charge.  "Where  a  charge  is  good  in  part 
and  ill  in  part,  the  exception  must  point  out  the  very  part  which  is  ill,  so  that  the 
court,  having  its  attention  specially  callc<l  to  it,  may  have  an  opportunity  to  correct 
the  error;  but  exceptions  to  conclusions  of  law  curae  after  the  power  to  rectily  haw 
passed  from  the  court  to  the  referee,  and  the  reason  for  the  strict  rule  in  the  former 
ftise  fails :    NewHn  v.  Xyon,  49  New  York,  661. 

Executors  and  Administrators. 

1.  Where  a  testator  provided,  by  his  will,  that  in  the  division  of  his  personal 
e*»tate  certain  liabilities  against  it  should  be  adjusted  and  allowed,  whether  barred  by 
(lie  sUUitte  of  liviiiatiovSf  or  othei^wise,  and  that  certain  amounts  due  his  estate  should  be 
treated  as  advances  in  respect  of  certain  of  his  legatees  or  devisees,  and  be  deducted 
as  such  from  their  shai^es  or  proportions : 

Held,  that  his  executors  w^ere  not  precluded,  by  such  provision,  from  pleading  the 
statute  of  limitations  of  suits  against  executors  and  administrators,  in  bar  of  a  suit 
on  a  note,  which  was  one  of  tlie  liabilities  to  be  so  adjusted  and  allowed :  Boswcrih  v. 
Smith  et  al.,  executors,  9  Rhode  Island,  67. 

2.  Where  the  person  nominated  as  executor  in  a  will  was  appointed  and  filed  a 
bond  approved  by  the  Judge  of  Probate  at  the  time  the  will  was  proved,  neither  the 
fact  that  the  bond  was  not  such  in  all  respects  as  is  required  by  the  statute,  nor  that 
the  executor  neglected  to  return  an  inventory,  or  settle  an  account  in  accordance 
with  his  bond,  vitiates  what  he  has  rightfully  done  in  the  discharge  of  his  trust, 
unless  the  opposite  party  has  been  prejudiced  thereby:  Petting  v.  Pettinffi//,  60 
Maine,  411. 

.  Where  the  bond  thus  filed  and  approved  w^as  conditional  for  the  seasonable  re- 
turn of  a  true  and  perfect  inventory,  for  faithful  administration  according  to  the 
will,  and  for  the  rendering  of  a  just  and  true  account  of  his  administration  within 
one  yeai' — the  statute  provisions  respecting  the  conditions  required  must  be  ho  far 
considered  as  only  directory,  that  the  executor  may  have  the  benefit  of  such  of  his 
official  acts  in  the  premises  as  are  found  conformable  to  the  law  and  the  will,  and 
that  the  account  which  he  has  bound  himself  to  render  should  be  considered,  and,  sci 
far  as  it  is  found  correct  and  well  vouched,  allowed :    lb. 

Express  Ck>MPANiES. 

Defendant  received  from  plaintiff  a  trunk  to  transport  from  Baltimore  to  New- 
York.  It  gave  a  receipt,  which  contained  a  statement,  among  other  things,  that  an 
part  of  the  consideration  of  the  contract,  it  was  agreed  that  the  holder,  in  case  of 
loss,  should  not  demand  beyond  the  sum  of  fifty  dollars,  at  which  the  article  for- 
warded was  thereby  valued,  unless  otherwise  expressed : 

Held,  that  by  accepting  the  receipt  and  omitting  to  have  a  diflferent  value  expreased, 
plaintifi'  assented  to  the  valuation  at  fifty  dollars,  and  to  a  limitation  of  his  claim 
in  case  of  loss,  to  that  sum :    Belgtr  v.  Din&nore,  51  New  York,  166. 

Fence. 

1.  In  a  township  in  which  the  hog  law  has  not  been  suspended,  it  is  no  defense  to 
an  action  for  damages  done  to  a  crop  by  hogs  suffered  to  run  at  large  that  the  croj) 
is  not  inclosed  by  a  legal  and  sufficient  fence :     Welh  v.  Beai,  9  Kan.,  597. 
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2.  The  respective  owners  of  adjacent  lands  maj  become  liable  by  preecription  to 
maintain  specific  portions  of  their  partition  fence :  Harlow  v.  SHmpson^  60  Maine,  347. 

3.  Thus,  in  replevin  for  the  plaintiff's  oxen,  which  escaped  from  his  land  to  the 
adjoining  land  of  the  defendant,  and  by  the  latter  taken  up  and  impounded,  the 
joTT  were  instructed  that  if  they  should  find  that  the  owners  of  the  adjacent  landii, 
or  their  grantors  or  persons  from  whom  they  respectively  derived  title,  severally 
maintained  and  supported  well  defined  and  specific  portions  of  the  line  fence  for 
twenty  conjiecutive  years,  each  repairing  his  own  part,  recognizing  his  obligation  to 
do  so,  it  would  be  a  division  of  such  fence  by  prescription ;  and  thereafter,  it  would 
be  obligatory  upon  such  owners  to  keep  in  repair  such  portions  as  they  had  so  sever- 
ally maintained  for  twenty  years;  and  that  if  the  jury  find  that  the  cattle  escaped 
from  the  plaintiff's  dose  to  the  adjoining  close  of  the  defendant,  over  that  part  of 
the  line  fence,  which  the  defendant  under  the  foregoing  rule  had  become  liable 
U>  keep  in  repair,  which  was  out  of  repair,  then  the  restraining  and  impounding  of 
the  cattle  by  the  defendant  was  unlawful : 

Heldj  that  the  Instruction  was  unexceptionable :    lb. 

Fire  Iksubance. 

1.  A  condition  in  a  policy  of  insurance,  that  no  insurance,  whether  original  or 
ooDtinued,  shall  be  considered  as  binding  until  the  actual  payment  of  the  premium) 
may  be  waived  by  parol  by  the  company  or  its  authorized  agent,  and  this  waiver 
may  be  shown  by  direct  proof  that  credit  was  given,  or  may  be  inferred  from  cir- 
comstances :     Bodine  v.  Ex,  Fire  Ins,  Co.,  51  N.  Y.,  117. 

2.  An  insurance  agent  can  employ  a  clerk  and  authorize  him  to  contract  for  risks, 
to  deliver  policies  and  renewals,  to  collect  premiums  and  to  give  credit  therefor,  and 
the  act  of  the  clerk  in  such  cases  is  the  act  of  the  agent  and  binds  the  company:    7^* 

3.  Where  a  policy  of  fire  insurance  reserves  to  the  underwriter  the  right  to 
terminate  the  insurance  on  giving  notice  to  that  eflfect  and  refunding  a  ratable  pro- 
portion of  the  premium  for  the  unexpired  term;  to  cancel  the  contract  it  is  requisite, 
li4,  That  notice  should  he  given  to  the  assared  that  the  insurance  is  terminated,  not 
that  it  will  be  at  a  future  day;  2nd,  That  the  amount  to  be  returned  should  be  paid 
Gr  tendered  to  the  assured.  He  must  be  sought  out  and  tender  made ;  holding  it 
subject  to  his  call  is  insufiicient  The  underwriter  must  be  certain  also  that  the 
whole  "  ratable  proportion "  is  refunded.  This  is  a  condition  precedent,  and  pay- 
ment of  a  less  sum  does  not  terminate  the  insurance :  Van  VaUcenburgh  v.  Lenox  Fire 
/m.  a.,  51  N.  Y.,  465. 

Flow  AGE  of  Lakd. 

The  flooding  of  land  by  artificial  obstructions  placed  in  a  running  stream  is  a 
taJdng  of  the  land,  within  the  meaning  of  the  constitutional  provision  which  requires 
compensation  to  be  made  for  private  property  taken  for  public  use.  Alexander  v. 
MUwuukee^  16  Wis.,  248,  distinguished ;  and  PeUigrew  v.  Emnmlk,  26  Wis.,  223,  ap- 
proved :    Arimond  v.  G.  B.  &  Mibs,  Cktnal  Co.  31  Wis.,  316. 

Formes  Adjudication. 

Wbete  one  party,  at  the  request  of  another,  enters  into  a  contract  as  surety  for  the 
latter,  the  law  implies  a  promise  of  indemnity,  and  the  indemnitor  is  bound  by  a 
jadgsMit  in  a  suit  brought  against  such  party  upon  the  contract,  of  which  suit  the 
ind— liitor  has  notice,  although  there  is  no  provision  to  that  effect  in  his  contract ; 
sadslwttign  judgment  has  the  same  effect  in  this  respect  as  one  of  our  own  courts: 
r.Mt^er,  49  New  York,  571. 
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Fbaud. 

1.  A  fraudulent  affinnation/made  by  the  defendant  to  the  plaintiff  respecting  the 
quantity  of  hay  cut  the  previous  year  on  a  farm  which  the  former  was  about  to  sell 
to  the  latter,  will  support  an  action  for  deceit :     Martin  v.  Jordan^  60  Maine,  531. 

2.  Thus  where  the  parties  were  on  the  farm  in  the  winter  while  covered  with 
snow,  examining  it  with  a  view  to  the  sale  and  a  short  time  before  the  conveyance 
was  made,  and  the  defendant,  in  answer  to  a  question  by  the  plaintiff,  said  the  farm 
cut  twenty-five  tons  of  hay  the  preceding  year,  and  the  defendant  knew  the  state- 
ment was  false  when  he  made  it,  and  the  plaintiff  relying  upon  it,  was  thereby  in- 
duced to  purchase  and  was  thereby  deceived  and  injured : 

Held,  that  the  defendant  waA  guilty  of  an  actionable  fraud:     lb, 

3.  An  action  of  tort  for  deceit  in  the  sale  of  real  estate,  does  not  lie  for  the  fraudu- 
lent misrepresentations  of  the  vendor  as  to  the  price  which  he  paid  therefor.  K^ent 
and  Dickerson,  J.  J.,  dissenting :    Hdhrook  v.  Connor^  lb.,  578. 

4.  False  and  fraudulent  affirmations  by  the  vendor  of  lands  that  said  lands  had 
large  deposits  of  oil  in  them,  and  were  of  great  value  for  the  purpose  of  digi^ing, 
boring  for,  and  mapufacturing  oil ;  accompanied  with  the  statement  that  the  lands 
had  not  been  tested,  are  matters  of  opinion  and  not  actionable:    lb. 

5.  Where  a  vendor,  from  whom  goods  have  been  obtained  by  fraud,  instead  of 
disaffirming  the  contract  of  sale,  affirms  it  by  bringing  suit  thereon  and  prosecuting 
it  to  judgment,  neither  he  nor  a  receiver,  appointed  in  supplementary  proceedings 
instituted  upon  such  judgment,  can  set  up  the  fraud  in  the  sale,  for  the  purpose  of 
defeating  an  assignment  of  the  property  made  by  the  vendee,  for  the  benefit  of  cred- 
itors, although  the  assignment  was  made  in  furtherance  of  the  fraud,  with  full  notice 
thereof  on  the  part  of  the  assignee :    Kennedy  v.  Thorp,  51  New  York,  174. 

Fbauduient  Conveyance. 

1.  The  rule  that  a  fraudulent  conveyance  is  valid  as  between  the  parties  thereto, 
does  not  operate  to  work  a  merger  of  a  prior  lesser  estate  owned  by  tlie  grantee 
when  the  conveyance  has  been  set  aside  because  of  the  fraud.  To  the  penalty  of  the 
loss  of  the  estate  conveyed  will  not  be  added  the  further  one  of  the  loss  of  another 
interest  on  the  ground  of  merger:     MaUoney  v,  Horan,  49  New  York,  IIX. 

2.  The  vendee  of  lands  conveyed  in  fraud  of  creditors  having  died  pending  a  suit 
to  set  the  conveyance  aside  and  apply  the  lands  to  the  payment  of  debts  of  the 
vendor,  it  was  held  that  no  revivor  as  to  his  personal  repi-esentative  was  necessary: 
MeOuichen  v.  Pigve,  4  Heiskcll,  565, 

Fbauds — Statute  of. 

1.  An  oral  contract  between  A.  and  B.  to  support  C,  for  the  remainder  of  her 
natural  life,  is  not  void  by  the  statute  of  frauds  since  it  may  be  fully  performed  within 
a  year  from  its  date :     Heath  v.  Heathy  31  Wis,,  223. 

2.  On  April  2d,  the  owner  of  a  large  quantity  of  bark  situated  on  his  wharf,  billed 
it  to  his  creditor  as  security  for  indebtedness  and  delivered  it  to  the  defendant  as 
his  creditor's  agent.  On  April  19th,  the  bark  remaining  on  the  owner's  wharf,  he 
bargained  it  to  the  defendant  for  $650,  but  made  no  written  memorandum  of  the 
bargain,  received  nothing  in  payment,  and  made  no  delivery  of  any  portion  of  it ; 
although  the  defendant  subsequently  went  and  measured  it  of  his  own  motion.  On 
April  28th,  the  original  owner  sold  and  gave  a  bill  of  the  bark  to  the  plaintiff,  who 
paid  for  it ;  and  while  the  bark  was  being  measured,  the  defendant  interfered  and 
claimed  it  by  an  alleged  sale  on  April  19th,  whereupon  the  plaintiff  replevied  it : 
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JSifV,  that  the  bargain  to  the  defendant  was  within  the  statute  of  fraud?,  there 
having  keen  no  delivery  or  acceptance  of  the  bark;  and  that  the  plaintiflTs  knowl- 
edge of  the  facts  would  not  affect  the  sale :     Young  v.  Bhisdell,  60  Maine,  272. 

3.  The  sale  of  an  interest  or  of  shares  in  a  joint  stock  company,  is  within  the 
atatate  of  fraudf« :    Bray  v.  Miieily  lb.,  430. 

Gift, 

1.  Defendant's  testator  being  the  owner  of  one  hundre<l  and  twenty  sliares  of 
bank  stock,  inclnded  in  one  certificate,  made  an  absolute  a.Msignment  in  writing  of 
twent)-  ghares  to  the  plaintiff.  This  he  handed  to  his  wife,  to  be  kept  by  her  and 
delivered  to  the  plaintiff  upon  his  death.  At  the  time  of  executing  the  ap.<igiiment 
the  donor  wa«  about  eighty  years  of  age,  in  failing  health,  and  so  continued  until 
hi? death,  which  occurred  about  five  months  thereafter: 

B^^  this  was  a  valid  gift,  mortiit  mum,  that  the  equitable  title  to  the  8tock  pa.«sed 
br  the  afsignment;  that  the  defendant  was  trustee  for  plaintiff  by  operation  of  law 
t<i  make  the  gift  effectual,  and  that  a  judgment  requiring  him  to  produce  the  certifi- 
cate and  cani%  a  transfer  of  the  twenty  shares  to  be  made  to  plaintiff  was  proper : 
Grwi&  V.  Howe,  49  X.  Y.,  17. 

2,  One  who  had  entered  the  military  service  during  the  late  war,  a  short  time  be- 
fore starting  for  the  army,  in  which  he  died,  said  to  a  friend,  in  regard  to  a  gun 
which  he  had  loaned  to  that  friend,  "Well,  if  I  never  return,  you  may  keep  the  gun 
as  a  present  from  me."  Upon  t  suit  by  his  administrator  for  the  recovery  of  the 
gun: 

Bdd,  that  the  facts  did  not  make  a  gift,  either  inter  vivos  or  causa  mortui :  Smith, 
Adm\  V.  jDor«fy,  38  Ind.,  451. 

Gold  Contract. 

Dimages  upon  a  contract  to  pay  gold  or  its  equivalent,  are  to  be  comi^ited  by 
adding;  to  the  sum  contracted  for,  the  premium  on  gold  over  Treasury  notes  at 
the  time  the  payment  is  due,  and  giving  judgment  for  the  total  with  interest  to  the 
date  of  the  judgment :    Bond  v.  Greenwatd,  4  Heiskell,  453 ;   Wilk  v.  Allison,  lb,,  885. 

Good  Will. 

A  good  will  held  to  be  the  probability  that  the  old  customers  will  continue  to 
«me  to  the  old  place,  but,  ordinarily,  the  good  will  of  the  business  as  the  vendor 
D*d  it,  and  only  co-extensive  with  the  business  carried  on :  Semble,  that  a  jxrson 
filing  a  good  will  is  not  prevented  from  leasing  other  property  he  may  own  in  the 
neighborhood  to  another  person  who  may  carry  on  the  same  business,  provided  there 
i*  no  collusion,  and  the  lessor  has  no  interest  in  the  businci^s :  Bradford  v.  Pcckham 
'^<9R.I.,250. 

GRAyr. 

Decision  in  Kvawn  v.  Dann,  7  R.  I.,  306,  re-affirmed,  that  only  casements  apparent 
*nd  coatinaous,  and  necessary  to  the  proper  enjoyment  of  the  part  granted,  pass  by 
hnplication  of  the  grant  upon  the  severance  of  an  estate,  one  part  of  which  has 
*iTed  the  uses  of  another  part :  Providence  Tool  Company  v.  Corlua  Steam-cnyine 
Ompm^,  9  K.  I.,  564. 

GrABDU|r. 

A  widow  continuing  to  carry  on  the  farm  of  her  late  husband,  in  which  she  was 
w^W  to  dower,  in  1861-62,  some  yeare  after  his  death,  raised  a  crop  of  cotton  with 
8J««iptrtly  the  property  left  by  her  husband,  and  partly  the  projjerty  of  her  chil- 
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dren,  derived  from  another  source.  During  the  year  1863,  she  went  south,  where 
one  of  her  daughters  marrying,  the  eon-in-law,  as  agent  of  the  widow,  sold  the  crop 
of  cotton  to  defendant,  Simmons,  March  19,  1864 : 

Held  J  that  the  widow  was  entitled  to  a  share  in  the  crop  proportionate  to  her  un- 
assigned  dower  interest  in  the  land,  and  her  interest  in  the  negroes,  and  that  share 
passed  by  the  sale.  That  the  interest  of  the  married  daughter  belonged  to  the  hus- 
band, and  passed  by  the  sale.  One  of  the  sons  being  in  the  army,  knew  of  the  sale, 
and  thought  it  the  best  that  could  be  done,  and  said  they  had  lost  nothing  by  it,  nor 
did  he  repudiate  it  until  he  filed  this  bill,  July  24, 1866.  He  was  under  age  in  1863, 
and  it  did  not  appear  when  he  came  of  age : 

Hddj  that  he  was  bound  by  the  sale. 

Three  of  the  children  were  minors,  and  their  shares  did  not  pass,  and  they  were 
entitled  in  equity  to  hold  the  purcha^^r  to  account  as  a  trustee,  and  as  he  lost  part 
of  the  property  by  its  being  hurned,  while  at  the  gin : 

Heldj  that  he  should  account  for  their  proportion  of  what  he  realized. 

The  widow  and  her  agent  having  received  the  shares  of  the  three  minors,  in 
Confederate  notes,  were  held  to  account  to  the  purchaser  for  their  value  at  the  time 
they  were  received :    RobertBon  v.  Simmons^  4  Ileiskell,  135. 

Guardian  and  Ward. 

1.  The  specific  performance  of  a  contract  is  a  matter  not  of  absolute  right,  but  of 
sound  discretion  in  the  Court,  especially  where  the  interests  of  infants  are  concerned. 
Courts  of  Equity  will  not  interfere  to  decree  specific  performance  except  in  case!^ 
where  it  would  be  strictly  equitable — and  in  granting  or  refusing  such  relief  will 
look  not  only  at  the  nature  of  the  transaction,  but  to  the  character  of  the  partiei«, 
and  if  one  is  a  guardian  or  trustee,  the  interest  of  the  wai-d  or  cestui  que  trust  will  be 
considered.  The  contracts  of  guardians  touching  the  property  of  their  wards  will 
not  be  enforced  unless  they  are  strictly  equitable,  and  for  the  interest  of  the  in- 
fant**:   Sherman  v.  Wrxght,  49  N.  Y.,  227. 

2.  An  action  against  a  guardian  and  his  ward  jointly,  will  not  lie  to  recover  a 
debt  created  by  the  act  of  the  wjtrd  before  the  appointment  of  his  guardian :  AUen 
V.  HoppiHf  Guardian,  ei  al,,  9  R.  I.,  258, 

Habeas  Corpus. 

H.  summoned  before  a  town  council  to  testify  as  a  witness  in  a  case  pending  be- 
fore them,  was  committed  to  jail  for  contempt  in  refusing  to  testify.  Upon  applica- 
tion to  the  Supreme  Court  for  a  writ  of  habeas  corpus : 

Held,  that  he  must  be  discharged,  because  no  definite  term  of  punishment  was 
named  in  the  warrant  of  commitment :    In  the  maittr  of  Hammely  9  R.   I.,  248. 

Highway. 

1.  Towns  are  not  bound  to  keep  highways  in  a  suitable  condition  for  travel  in  their 
whole  width ;  and  their  liability  is  limited,  primarily,  to  damages  caused  by  defects 
in  the  traveled  track :     K^y  v.  Fond  du  Lac,  31  Wis.,  179. 

2.  If  a  traveler,  without  necessity,  or  for  his  own  pleasure  or  convenience,  devi- 
ates from  the  traveled  track  (which  is  in  good  condition),  and  in  so  doing,  meets 
with  an  accident  from  some  cause  outside  of  such  track,  the  town  will  not  be  liable 
for  resulting  damages :    76.  r 

3.  But  if  the  traveled  portion  of  the  highway  is  obstructed  or  dangerous,  making 
it  necessary  for  a  traveler  to  deviate  therefrom,  and  in  so  doing,  he  uses  ordinary* 
care,  the  town  will  be  liable  for  damages  accruing  to  him  from  an  accident  caused 
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hy  any  defect  or  obstruction  in  that  portion  of  the  highway  over  which  he  is  thus 
nee  •sAarily  passing :     lb. 

4.  The  fact  that  a  traveler  saw  an  obstruction  or  other  defect  in  a  highway,  and  knew 
ii.>  dan^g^rourf  character,  is  not  conclusive  proof  that  he  was  guilty  of  negligence  in 
3Ticniprinj»  to  pass  it.  It  is,  in  general,  a  question  for  the  jury,  upon  the  evidence, 
whtihcr  it  was  consistent  with  reasonable  care  for  him  to  attempt  to  proceed  :    lb. 

1.  A  purchase  of  a  homestead  with  a  view  of  occupancy,  followed  by  occupancy 
within  a  reasonable  time,  may  secure  ab  initio  a  homestead  inviolability:  Monroe  v. 
Miy,  9  Kan.,  466. 

2.  A  man  may  sell  his  homestead,  and  give  good  title,  no  matter  how  many  judg- 
ments may  be  stiin<ling  against  him.  The  proceeds  of  that  sale  he  may  re-invest  in 
n  homtf-tead,  and  thoupjh  he  do  not  actually  occupy  until  after  he  has  completed 
hi-  purchase  and  secured  his  title,  still,  if  he  purchase  it  for  a  homestead,  and  enter 
into  rjccupation  within  a  reasonable  time  thereafter,  no  lien  of  existing  judgments 
will  attcch  :     J  I. 

3.  Where  a  homestead  in  law  is  set  apart,  the  applicant  is  entitled  to  the  crops 
er.jwiog  on  the  same:     Co.r,  MarsJuiH  Jc  Q).,  ei  al.  v.  Cook,  46  Georgia,  301. 

4.  If  land  be  sold  and  the  purchaser  indorse  the  note  of  a  third  person  to  the 
vt'jwJor  in  payment,  and  transfer  a  mortgage  to  him,  securing  said  note,  there  is  no 
»^:ich  novation  of  the  contract,  no  change  in  the  relation  of  the  parties  to  each  other, 
r  -« to  deprive  the  vendor  of  his  right  to  enforce  the  payment  of  the  purchase  money 
ly  levy  on  the  land  (which  has  been  set  apart  by  the  purchaser  as  a  homestead) 
Hiider  execution  ag;ainst  the  indoi-ser  and  maker  of  the  note.  The  land  was  the 
c»»n>ideration  given  for  the  indorsement  of  the  note  and  mortgage.  Until  they  are 
f»3id,  the  vendor's  claim  for  the  purchase  money  is  superior  to  the  homestead,  and 
the  land  msy  be  subjected  to  its  payment:  Lane  v.  Collier,  AdmW,  lb.,  580. 

H' SBAifD  xsj}  Wife. 

1.  A  judgment  can  not  be  recovered  against  a  woman  upon  an  employment 'by 
htr.  daring  her  marriage,  of  an  attorney  to  conduct  a  divorce  proceeding  for  her: 
C.Jt  V.  WaUan,  38  Indiana,  228. 

2.  A  wife  may  have  full  knowledge  that  her  husband  is  about  building  a  house 
nj/on  her  land,  and  she  znay  consent  thereto,  and  approve  thereof,  but  this  gives  the 
i'uiider  no  right  to  acquire  a  lien  upon  the  property.  To  render  her  property  liable, 
rhe  musit  have  done  wliat  would  have  made  her  personally  liable  as  a  feme  sole: 
C'jffp  V.  Stewart  et  al.,  10.,  479. 

3.  A  married  woman  may  take  from  her  husband  a  chattel  mortgage,  to  secure 
the  payment  of  a  debt  due  from  him  to  her  upon  a  sale  to  him  of  her  separate 
f-n^pcrty:  i?«wii  v.  Dedolph,  29  Wisconsin,  136 ;  Fenelon  v.  Hogoboom,  31  Wiscon- 
sin, 172- 

4.  If  hotfband  and  wife  see  fit  to  treat  each  other  as  lender  and  borrower,  the 
trijjiraci  of  loan  carries  with  it  its  usual  incident  of  interest,  as  well  with  them  as 
with  other  parlies,  a^^uming  that  there  is  nothing  in  the  transaction  which  would 
make  it  inc^quitable  to  require  the  payment  of  interest.  In  such  a  case,  the  wife  is 
entitled  to  l^ve  credit,  in  an  account  between  her  and  her  husband,  for  the  proceeds 
i'i  the  i#ale  of  some  of  her  property,  although  they  have  been  applied  to  defray 
L..inily  cspense-s  with  her  consent  and  approval :  Hodges  v.  Hodges  and  another,  9 
Katide  I«kiiul,  32. 
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5.  The  teptiraony  of  a  huHband  which  may  tend  to  criminate  liis  witV,  or  the  testi- 
mony of  a  wife  which  may  tend  to  criminate  her  husband,  is  admiritiible  in  a  collat- 
eral proceeding,  provided  that  no  use  can  afterwards  accrue  therefrom  in  any  dirti't 
proceeding  againBt  either  of  them.  But  a  husband  or  wife  objecting  to  give  such 
testimony  will  be  entitled  to  the  protection  of  the  court :    State  v.  ./>i  ijrt^,  lb.,  301. 

6.  At  comi^on  law  the  husband  could  assert  a  right  to  all  jx^rj^fnial  pr('{Krty 
rightfully  acquired  by  the  wife,  and  to  all  of  which  Hhe  ponw-s^ed  Jierself  by  his 
authority,  or  with  his  co-ojMjration,  but  she  had  no  power  to  thrust  such  possession 
upon  him  by  her  own  wrong  without  his  sanction,  or  to  muke  him  ri*^ponsible  for  it 
against  his  will  and  without  hia  knowledge.  A  delivery  (>i  [iroiKTiy  to  her  witlK?ut 
his  assent,  would  neither  create  a  direct  liability  on  his  part  to  the  party  deliverinsr, 
nor  would  it  discharge  the  latter  from  a  previously  existing  liability  to  the  hu.'band. 
The  liability  of  the  husband  to  be  sued  jointly  with  his  wife  for  peivoi\al  pmpeny 
taken  and  wrongfully  converted  by  her  prior  to  or  during  coverture  did  not  rest  upon 
the  ground  that  he,  in  contemplation  of  law,  was  guilty  of  the  taking  or  conver>ion, 
but  resulted  from  the  incapacity  of  the  wife  to  be  sued  without  her  husbai\d.  A 
married  woman  alone  might  be  guilty  of  a  conversion :  Kutming  v.  Munlyy  4*J  ^^tw 
York,  192. 

7.  In  the  absence  of  statutes  varying  the  rule,  jewelry  and  ornaments  presented  to 
a  wife  are  her  paraphernalia,  and  as  such  are  subject  to  the  control  of  her  husliaiid, 
and  he  alone  can  sue  for  an  injury  to  or  conversion  of^hem :  McQjimid:  v.  I\  C 
R,  K,  lb.,  303. 

8.  Where  an  action  is  brought  by  the  husband  and  wife  for  a  wrong  to  the  wifo, 
there  can  be  no  recovery  for  what  is  special  damages  to  the  husband :  City  of  Whcd- 
ing  V.  Trowbridge  and   Wi/Cj  6  West  Virginia,  353. 

9.  In  this  case,  one  count  alleged  special  damages  to  the  husband  ;  another  count 
alleged  a  case  in  which  the  wife  was  the  meritorious  cause  of  action.  A  demurrw 
should  have  been  sustained,  because  the  difterent  causes  of  action  were  united,  and 
the  damages  could  not  be  severed:    lb, 

10.  When  land  is  conveve<l  to  a  trustee  for  the  sole  use  aiid  benetit  of  a  married 
woman,  upon  hia  death  the  use  is  immediately  executed  in  her,  and  if  she  be  deal, 
then  in  her  heirs :    Boberts  v  Mo^l^n/j  51  Mo.,  2S2. 

Improvements.  , 

The  purchaser  of  land  by  parol  wlio  has  failed  to  comply  with  his  contract  and 
abandoned  the  possession  without  fault  of  the  vendor,  is  not  entitled  to  reoovtr  f'?r 
improvements  put  by  him  upon  the  land:    Bainer  v.  HmldUMon,  4  Ileiskell,  223. 

Indictment. 

1.  An  indictment  should  charge  an  offense  in  the  words  of  the  statute,  or  in  lan- 
guage equivalent  thereto:     State  V.  Husseyy  60  Maine,  410. 

2.  Thus  unlawfully  and  maliciously  throwing  down  a  gate,  is  not  equivalent  to 
wilfully  and  maliciously  doing  it:    lb. 

Infancy. 

1.  A  bargain  and  sale  made  by  an  infant  husband  jointly  with  a  wife  of  full  aire, 
of  the  real  estate  of  the  wife,  is  voidable  at  the  election  of  the  husband  :  Ihii-h  r  v. 
WiUon,  4  Heiskell,  268. 

2.  An  infant  who  is  also  a  married  woman  has  the  option  to  diawnt  from  her 
deed  within  a  reasonable  time  after  her  discovert ure,  though  her  coverture  may  con* 
tinue  for  more  than  twenty  years:    Bodd  v.  BenUial,  Ib.y  601. 
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LvjryrnoK. 


1.  An  in j unction  will  not  Ix?  granted  to  restrain  the  enforcement  of  a  judgment 
when  it  appears  )>y  the  bill  that  the  court  in  which  the  judgment  wa^  obtained  had 
no  jurisdiction.  Tlie  remedy  at  law  is  complete  either  by  affidavit  of  illegality,  or 
by  action  of  trespa.-^:     II ni,  RiTeii^r^  v.  Lazuroriy  46  Georgia,  396.      * 

2.  While  it  in  trno,  as  a  general  rule,  that  no  judicial  interference  ^n  be  had  in 
any  lery  or  distri-^v^  for  taxk^s,  yet  where  it  happens  that  the  tax  collector  placed  a 
tix  p./i.  in  the  haud.s  of  the  sheriff,  with  instructions  to  collect  the  same  out  of  the 
JiM  money  that  i^hould  come  into  hi.s  hand?^  from  the  sale  of  the  defendant's  prop- 
erly ander  an  execution  held  by  him,  and  the  sheriff  did  nell  property  of  the 
dtrtesdant  for  more  than  enough'  to  pay  off  the  tax  fi.  /a.,  under  other  executions, 
ard  application  was  made  to  the  tax  collector  for  his  consent  to  have  this  nionev 
piil  over  to  such  executions,  which  he  refused,  and  the  sheriff  thereujwn  took  the 
n^{«onsi]»il!ty  of  paying  over  the  money  to  the  levying  executions,  and  then  of  his 
fwu  motion  levied  the  tax  ji.  fa.^  upon  other  proix*rty  of  the  defendant  without 
ii:-UTicti(»ns  to  do  so  from  the  tax  collector,  the  sheriff  will  be  enjoined  from  pro- 
Crtillnfl:  njider  the  tax  Ji.  /a.,  at  the  instance  of  a  creditor  of  the  defendant,  who  has 
aiiachcd  the  projierly  last  levied  on,  who  states  in  his  bill,  that  the  defendant  is  in- 
Mil'.ent,  and  lltat  if  complainant  is  deprived  of  this  means  of  securing  this  debt  by 
ihf  attion  oi  the  sheriff,  he  will  lose  it,  it  being  apparent  that  the  sheriff  levied  the 
l?.i  /.  /a.  for  hi.«  own  prottetion  and  not  for  the  benefit  of  the  State :  Ikotie  v. 
hfr,m  d  al.y  Ib.j  4*38. 

3.  M'hcre  a  bill  of  injunction  to  a  judgment  shows  matter  sufficient  to  have  de- 
f'-aU-J  a  recovery  at  law,  but  which  defense  was  not  made  because  not  discovered 
until  after  judgment,  and  until  it  was  too  late  to  move  for  a  new  trial,  it  is  error  to 
tii-'-^'ilve  the  injunction,  provided  a  sufficient  reason  is  shown  in  the  bill  why  the 
ij«.iiUTof  ULfcuse  was  not  discovered  in  time  to  be  set  up  in  the  action  at  law :  Ferrell 
V.  XUai,  Ejc.j  o  We-^t  Virginia,  43. 

4.  Although  a  bill  a^^king  for  an  injunction  contains  the  averment  that  the  dcfcnd- 
iTJ,  by  cutting  a  channel  through  plaintiff's  land,  when  he  had  granted  the 
»i  :tn<lant  the  right  to  construct  its  railroad  through  his  land,  wcmld  direct  the 
^^•erof  a  crook  from  hi.n  mill,  and  work  to  him  irreparable  damage^  yet  as  there  is 
f"' averment  that  the  defeinlant  is  innolvent,  or  that  its  officers,  agents,  or  servants 
»rciranj*cending  their  authority,  or  that  any  damage  which  maybe  done  to  the 
Kiptrtycan  not  be  adequately  compensated,  in  damages,  the  injunction  must  be 
r*-!  i>«^i:    ('e^.  &  Ohio  R.  R.  Vo.  v.  RMeU,  lb.,  138. 

*^.  An  order  of  injunction  until  a  certain  day,  or  until  further  order  of  the  court, 
•1"^<  not  expire  on  that  day,  unless  some  further  order  is  made,  but  continues  in 
J"Te,  nnder  th?^  rule  of  court,  until  an  order  is  made  dissolving  it:  Bradford  v. 
PtckhfuneiaL,  U  Khode  I:»land,  2o0. 

^.  Where  a  complainant  in  a  bill  in  equity  excepted  to  the  master,  and  contended 
that  his  exception  shouM  be  decided,  and  that  he  was  entitled  to  a  full  answer, 
kfoif  a  hearing  on  the  motion  to  dissolve  an  injunction: 

'/(^that  ordinarily,  on  the  coming  in  of  the  answer  denying  the  equities  of  the 
I'ill,  ail  injunction  is  to  Ix*  ilisgolved,  but  not  necessarily  or  of  course :    lb, 

".  On  a  hearing  of  a  motion  to  diAsolve  an  injunction,  the  answer  is  considered  as 
J?;  affidavit,  and  the  complainant  may  use  counter  affidavits,  or  his  exceptions,  in 
-'>,TUB«nl as  to  the  insufficiency  of  the  answer:    /6. 

^  The  English  common  injunction,  which  was  granted  as  of  course,  on  certain 
^c^nkldC  th^Ti^pondent,  and  a  8/)rcia/  iDJunction  granted  on  special  application 
^Mll^dbtiiiguished:    lb. 
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9.  The  administrator  of  an  intestate  estate  may  be  enjoined  from  casting  a  clcmd, 
by  means  of  a  fictitious  sale,  upon  the  title  of  projierty  once  held,  but  8nb?^:quontly 
bona  fide  sold  by  his  intestate :    GeiTy  v.  StimsoUj  60  Maine,  186. 

10.  When  the  wife  of  the  grantor  in  a  deed  which  has  been  delivered,  received  it 
for  the  avowed  purpose  and  with  the  agreement  to  join  her  husband  therein,  and 
release  her  right  of  dower  in  the  premises,  and  subsequently  refuses  to  surrender  the 
deed  or  the  consideration  for  her  release,  the  grantee  is  the  proper  party  to  seek 
redress,  although  he  has  conveyed  the  premises  to  another:    Ih, 

11.  An  injunctiqn  will  not  be  granted  under  the  general  equity  powers  of  the 
court  to  restrain  a  nuisance,  unless  the  complainant's  rights  have  l)een  settled  in  a 
suit  at  law,  or  long  enjoyed  without  interruption,  or  unless  there  is  imminent  danger 
that  the  threatened  injury  will  result  in  irreparable  damage:  Vamey  v.  i'y/H, 
/6.,  192. 

Insurance. 

1.  The  plaintiff  chartered  his  vessel  to  sail  from  New  York  to  San  Francisco, 
thence  with  convenient  dispatch  to  Callao,  thence  to  the  Chincha  Islands,  and  there 
to  take  on  a  cargo  of  guano  for  Hamburg  or  Rotterdam.  The  defendants  thereupon 
caused  the  plaintiff  to  be  insured,  lost  or  not  lost,  several  sums  respectively,  on 
charter,  primage,  and  property  on  board,  at  and  from  New  York  to  San  FrancL^eo. 
The  vessel  sailed  in  accordance  with  the  charter,  and  was  wrecked  between  New 
York  and  San  Francisco,  and  condemned  and  sold.     In  an  action  upon  the  policy : 

JTeldj  that  the  plaintiff's  interest  in  the  guano  chartered,  commenced  when  hi-^ 
vessel  left  New  York  for  San  Francisco,  and  that  the  defendants  were  liable ;  and 
the  fact  that  the  plaintiff  had,  also  with  the  knowledge  of  the  defendant**,  chartered 
his  vessel  to  others  from  New  York  to  San  Francisco,  and  effected  an  insurance 
thereon  with  another  company,  constitutes  no  defense,  in  the  absence  of  any  evi- 
dence that  the  defendants  were  injuriously  affected  thereby:  Meldierv,  Ocean  I  no. 
Co  ,  60  Maine,  77. 

2.  A  fire  insurance  policy  limited  the  right  of  action  thereon  to  twelve 
months  af'.er  a  loss.  A  loss  occurred  October  17,  1860,  and  on  the  6th  of  November 
following,  the  parties  entered  into  an  agreement,  by  which  the  a.«^ured  was  to  accept 
a  certain  amount  (less  than  what  he  claimed  to  be  due  by  the  terms  of  the  policy  i. 
and  the  company  promised  to  pay  that  amount  on  the  6th  of  February,  1870,  unlej-s 
it  should  notify  the  assured  before  that  time  of  its  intention  to  contest  its  liability 
for  the  loss.  No  such  notification  having  been  given,  nor  the  amount  agreed  uik):i 
paid,  the  assured  brought  this  action  November  7,  1870: 

Heldj  that  even  if  plaintiffs  could  not  recover  on  ihe  agreement  aforesaitl,  they 
might  still  maintain  an  action  on  the  policy ;  and  the  time  between  November  ti, 
1869,  and  February  6, 1870,  must  be  excluded  from  the  period  of  limitation:  /viV- 
/ipj  V.  Insurance  Co.,  28  Wis.,  472,  approved  and  followed ;  Black  et  al.  v.  Winnc- 
s^hiek  Ins,  Co.,  31  Wisconsin,  74. 

3.  Where  a  fire  insurance  policy  requires  that  "in  ca.«e  of  a  loss,  the  insuiwl  shall 
give  imme<liate  notice  thereof,  and  shall  render  to  the  company  a  particular  account 
of  said  loss,  under  oath,  stating,''  etc.,  the  court  are  inclined  to  think,  (1)  that  only 
the  notice,  and  not  the  '* particular  account,*'  is  required  to  be  immediate;  and  (2) 
that  an  immediate  verbal  notice  is  sufficient:  O' Connect'  v.  Hartford  Fire  ln».  0>., 
Ih.,  160. 

4.  Where  the  company  declines  to  receive  the  proofs  of  the  loss,  and  to  i^y  it 
upon  the  ground  of  insufficiency  or  informality  in  such  proofs,  or  because  ihey  are 


Selected  Digest  of  State  Reports.  127 

ajade  oat  of  time,  it  is  bound  to  discla«e  to  the  assured  the  grounds  of  Buch  refusal, 
a?  then  known  or  believed  to  exist  by  its  officers  or  agents  having  charge  of  the  busi- 
ness; otherwise  the  objection  will  be  considered  ae  waived :    lb, 

5.  Defendant  issued  a  policy  upon  an  application  wherein  the  applicant  stated  that 
the  insured  was  in  good  health,  and  usually  enjoyed  good  health  ;  that  no  circumRtance 
^liich  aiighl  make  the  rijik  more  than  usually  hazardous  was  concealed  or  withheld. 
To  a  qaestion,  whether  the  insured  had  had  certain  diseases,  among  them  disetise  of 
the  heart,  palpitation,  spitting  of  blood,  etc.,  the  answer  was  "see  surgeon'a  report;" 
it  vas  also  stated  that  the  insured  had  no  physician.  Tiie  examining  physician, 
in  answer  to  a  question  whether  the  insured  had  cough,  occasional  or  habitual,  or 
tipectonuion,  or  occasional  or  uniform  difficulty  in  breathing,  answeretl  '*  no  cough ; 
v^alking  fast  up  stairs  or  up  hill  produces  difficulty  in  breathing."  In  fact,  the 
iiisnred  had  raised  blood  from  two  to  two  and  a  half  years  prior  to  and  down  to  his 
death;  a  physician  had  been  consulted  and  prescribed  therefor.  He  had  failed  in 
health  prior  to  the  application ;  he  died  three  months  after  the  huuing  of  the  policy, 
of  pitiffQ  pneumonia.    The  referee  rendered  judgment  against  defendant : 

Heidj  there  was  a  fraudulent  concealment  and  misrepre-sentation  of  material  facts, 
and  an  order  of  the  General  Term  setting  aside  the  jtidgment  was  proper:  tSmith  v. 
-fiiw  Life  Ins,  Co,,  49  New  York,  211. 

IS5U1UKCE  C0MPA17LES. 

Where  the  Auditor  of  State  on  the  2oth  of  February,  1871,  issued  a  certificate  of 
authority  to  an  insurance  company  organized  under  the  laws  of  another  State, 
aothorizing  such  company  to  do  an  insurance  business  in  this  State  till  the  28th  of 
FfbraaiT,  1872,  without  the  company  having  previously  paid  the  required  sum  into 
'he  &ate  Treasury,  but  on  the  day  that  the  certificate  of  authority  was  isj^ued  the 
laditordrew  his  draft  on  the  company  for  the  fifty  dollars,  which  was  afterwards  duly 
paid  OD  presentation,  and  on  the  21st  of  March  thereafter  the  auditor  paid  the  money 
into  the  State  Treasury : 

Heldj  that  the  auditor  acted  as  the  agent  of  the  corporation  in  drawing  the  money 
and  pKTiDg  the  same  into  the  State  Treasury,  and  the  i^sue  of  the  certificate  before 
the  payment  of  the  money  was  without  warrant  of  law  and  was  void :  Hmiford  Fire 
hrmnoe  Cb.  v.  The  State,  9  Kan.,  210. 

ISTERIST. 

The  owner  of  land  taken  for  the  location  of  a  railroad,  is  entitled  to  interest  on 
the  amount  of  the  damages,  from  the  time  of  the  taking  to  the  time  of  assessment: 
B.&P  R,  R.  Co.  V.  McComb,  60  Maine,  290. 

IXTEEBOOATORIES. 

Wliere  a  set  of  interrogatories  was  tendered  in  evidence,  and  it  appeared  from  in- 
T»rtion,  that  the  commissioners  had  taken  the  answers  of  the'  witness  as  required, 
that  he  bad  rwom  to  and  subscribed  to  them,  that  the  commissioners  had  duly  at- 
tached their  names  to  a  proper  certificate ;  that,  after  this,  the  commissioners  had 
pwmiited  the  witness  to  add  to  his  answers,  adding  a  new  jurat  and  a  new  certificate, 
^«t  it  did  not  affirmatively  api)ear  that  the  addition  was  at  the  same  time  and  place, 
*nl  tpait  of  the  same  transaction: 

&H  that  the  addition  was  not  properly  a  portion  of  the  return :  Western  and  At- 
^°^BtSnadv,  Harris,  46  Georgia,  602. 

^<fflit  Shock  Absociations. 

1.  Himty  member  of  an  unincorporated  joint  stock  company,  is  personally  liable 
^ttlTttidebtii:    Frost  v.  Walker,  60  Maine,  468. 
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2.  It  is  KufHcicnt  to  authorize  a  finding  that  peraous  are  meiubere  of  such  company, 
if  ii  he  pro  'cd  that  their  namert  are  signed  to  the  siibsoription  paper  for  its  capital 
stock,  and  that  they  paid,  without  objection,  aftsessmentH  for  the  number  of  shares  set 
against  their  respective  namen,  even  tliough  it  be  not  t<hown  by  whom  their  names 
were  so  subscribed :    lb. 

3.  By  thus  contributing  to  the  working  capital,  the  subscribers  became  entitled  to 
share  in  the  profiUi  of  tlie  company,  and  liable a^  co-partners,  for  its  debts:     lb. 

4.  It  seems  that  there  is  no  distinction,  in  respect  to  their  liability,  between  a  sub- 
scriber for  stock  and  a  stockholder;  however  this  may  be,  an  actual  payment  of  assea^ 
ments,  upon  shares  subscribed  for,  will  create  ^uch  liability:    Jb. 

JtJDGStE!IT. 

1.  A  judgment  beinij  rendered  against  a  Clerk  and  Master  for  a  liability  as  com- 
missioner, on  his  bond  as  Clerk  aiK^  Master,  the  court  will  presume  that  there  was 
no  bond  given  by  him  as  commLwioner:     Tanner  v.  Dawcy,  4  Heiskell,  482. 

2.  In  such  rase  the  party  interested  being  a  minor,  the  payee  being  his  Either,  was 
held  entitled  to  re<'over  for  the  use  <  f  the  son,  but  no  one  could  receive  the  money  but 
the  son  if  he  came  of  age  before  payment,  or  his  guardian,  if  he  was  still  under 
age:     Barbee  v.  WillmmSy  Ib.j  522. 

3.  That  complainant  had  employed  an  attorney  to  defend  a  suit  at  law,  but  that 
said  attorney  had  ceased  t*)  attend  court,  and  procured  other  attorneys  to  take  charge 
of  the  case,  without  knowledge  of  complainant,  and  said  attorneys,  without  a  correct 
knowledge  of  complainant's  defenses,  and  without  his  knowledge,  made  an  agree- 
ment in  regard  to  said  suit,  and  suffered  judgment  to  go  against  him,  without  a  state- 
ment that  he  had  properly  informed  his  first  attorney  as  to  his  defense,  or  that  proper 
pleas  had  been  put  in,  or  other  fa;;ts  showing  proper  diligence,  does  not  make  a  case 
on  which  equity  will  relieve  against  a  judgment  at  law  to  let  in  a  defense  available 
at  law :     Chester  v.  Apperson^  Ib,f  6:?9. 

4.  But,  as  to  matter  of  usury  complicated  by  reason  of  repeated  renewals,  and 
double  charges  for  advances,  as  to  which  the  remedy  at  law  would  not  be  clear  hut 
embarrassed,  a  court  of  equity  will  relieve  after  ju<lgment  without  showing  any  rea- 
son lor  not  making  the  defense  at  law,  other  than  such  embarra&sment:    lb, 

5.  Where  after  a  judgment  for  plaintiff  a  motion  in  arrest  is  sustained,  and  the 
plaintiff  given  leave  to  amend  his  petition,  and  upon  his  refusal  to  amend,  the  ca^te 
is  dismissed,  the  dismissal  is  such  a  final  judgment  as  will  support  an  appeal  or 
writ  of  error :     Bowie  v.  Kanaas  Cityj  51  Mo.,  454. 

6.  Where,  under  the  laws  of  Tennessee,  summary  judgment  without  notice  is  ob- 
tained by  the  sureties  on  a  bond  against  their  principal,  such  judgment  can  have  no 
extra-territorial  validity  so  as  to  authorize  a  recovery  in  this  State:  Seuier  v.  Rod- 
die,  lb.,  680. 

Jurisdiction. 

1.  Of  Circuit  Court  in  respect  to  Wills.  A  court  of  equity  may  relieve  against 
frauds  in  the  settlement  of  probate  accounts  (3/cJLacA/an  v. /Stoptes,  13  Wis.,  448); 
and  against  fraudulent  conveyances  executed  by  administrators  under  license  (-Ba^j- 
aell  V.  Warner,  23  Wis.,  673) ;  but  whether  it  has  jurisdiction  to  relieve  against  the 
probate  of  a  will  obtained  by  fraud,  quare :    Ilolden  v.  Meadawn,  31  Wis.,  284. 

2.  State  and  Federal  Courts,     The  first  clause  of  sec.  35  of  the  bankrupt  law  of 
the  United  States,  which  provides  that  any  payment,  transfer  or  conveyance  of  prop- 
erty, made  by  a  debtor,  being  in  insolvent  circumstances,  within  four  months  previ- 
ous to  filing  his  petition,  with  a  view  to  giving  preference  to  a  creditor,  shall  be  void 
if  such  creditor,  at  the  time,  has  reasonable  ground  to  believe  that  the  debtor  is  in- 
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soWent,  etc^  is  penal  in  its  character ;  and  an  action  by  an  assignee  in  bankruptcy, 
under  said  section,  to  recover  the  value  of  goods  transferred  to  defendants  by  the 
bankrupt  in  fraud  of  the  provisions  of  said  act  (such  transfer  being  valid  by  the 
Iswv  of  this  State),  will  not  be  entertained  by  the  courts  of  this  State :  Brigham  v. 
Cfa/fci  d  0/.,  Ib^  607. 

S.  Cole,  J.,  is  also  of  the  opinion,  that  the  Federal  Courts  should  be  held  to  have 
exelosive  juriiKliction  of  all  proceedings  under  said  bankrupt  law,  including  all 
aedons  broaght  by  the  assignee  in  bankruptcy,  ns  such :    lb. 

Jrsy, 

Penons  residing  within  the  corporate  limits,  are  incompetent  jurors  to  try  a  suit 
igainft  the  city :    JokMon  v.  Mayor  and  GUy  Council  of  Ameriem,  46  Georgia,  80. 

Lach£s. 

1.  Where,  by  laches,  the  remedy  at  law  is  barred,  and  the  rights  to  a  specific  per- 
fonnance  forfeited,  there  can  be  no  recovery  of  what  has  been  paid  upon  the  con- 
tract:  Fach  V.  Pbrkcr,  49  New  York,  1. 

1  A  court  of  equity  will  not,  any  more  than  a  court  of  law,  excuse  laches  and 
groff  negligence  in  the  assertion  of  a  right  to  a  specific  performance  of  a  contract. 
Bat  There  time  has  not  been  made  of  the  essence  of  the  contract  by  its  terms, 
ilthoagh  there  may  not  be  performance  upon  the  day,  if  the  delay  is  excused  and  the 
4mation  of  the  parties  and  property  unchanged,  and  the  party  reasonably  vigilant, 
the  ctiurt  will  relieve  from  the  consequences  of  the  delays :  Hvifbell  v.  Von  Scham- 
r^y  Ik,  326. 

3.  Statements  made  by  a  judge  out  of  court,  previous  to  the  commencement  of 
a  tmn,  that  certain  ca-ses  will  not  be  tried  at  the  ensuing  term,  are  not  judicial  de- 
cerminations,  and  a  party  relying  upon  such  statements,  does  so  at  his  own  peril : 
If.  a:  <fe  T.  R.  R,  Co,  V.  Crow,  9  Kan.,  496. 

LufD  AND  LA3n>  Titles. 

Under  an  act  of  Congress,  passed  May  19, 1828,  (4  U.  S.  stat.  at  large,  288,  ?  3,) 
which  provided  that  writs  of  execution,  and  other  final  process  issued  on  judg- 
wot  and  decrees  rendered  in  any  courts  of  the  United  States,  and  the  proceedings 
ilierenpon  should  be  the  same,  except  their  style  in  each  State,  as  were  then  (1828) 
wed  in  the  courts  of  such  States,  the  United  States  Courts  have  no  right  to  make 
wy  regnlations  for  the  government  of  their  marshals  in  conducting  sales  under  ex- 
wwtiona  at  law,  different  from  those  fixed  by  the  State  laws.  There  never  has  been 
lOT  Uw  of  this  State,  authorizing  execution  sales  of  real  estate  to  be  made  in  vaca- 
tion of  the  Circuit  Court  and  during  a  session  of  a  County  Court;  but  our  laws  have 
aiviys  required  such  sales  to  be  made  during  the  session  of  the  Circuit  Court,  ex- 
ctpting  under  acts  creating  certain  courts  of  common  pleas.  It  is  essential  to  the 
^^>lidity  of  such  sales,  that  they  should  be  made  during  the  session  of  the  proper 
f^nsif  and  a  violation  of  this  rule  would  render  the  sale  void,  not  only  in  a  direct,  but 
tlii^iB  a  collateral  proceeding :    MerchanU^  Bank  v.  Evans,  51  Mo.,  335. 

Laid  Dahaoiss. 

1*  Ib  Cittmating  the  damages  of  a  land-owner,  for  the  taking  of  a  strip  of  his  land 
*ttMUi  lot,  for  the  location  of  a  railroad,  the  award  must  be  restricted  to  the  di- 
neitifQriet  to  the  lot  in  question :    jB.  f&  P.  R  R.  Co,,  v.  McQmb,  60  Me.,  290. 

%  Xh%  s  theriff'0  jury  may  consider  the  value  of  the  land  taken ;  and  if  the  re- 
dw  lot  b  rendered  less  valuable  by  reason  of  being  severed,  or  disfig- 
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ured  on  account  of  the  Btrip  taken  and  the  use  made  of  it,  they  may  allow  such 
Biim  as  they  find  the  injury  to  be;  and  in  determining  the  consequent  depreciation 
(»f  the  lot,  they  may  consider  the  use  to  which  the  strip  taken  is  appropriated;  the 
character,  situation,  present  and  probable  use  of  the  remainder  of  the  lot;  the  dis- 
tance of  the  owner's  buildings  from  the  location  of  the  railroad;  and  any  facts 
which  the  jury,  from  a  view  and  testimony,  shall  find  injure  the  value  of  the  prem- 
ises by  a  proper  and  legal  use  of  the  road :    lb. 

3.  So  also  they  may  consider  all  inconveniences  from  the  sounding  of  whistles, 
ringing  of  bells,  rattling  of  trains,  jarring  of  the  ground,  and  from  smoke,  so  far  a» 
they  severally  arose  from  the  use  of  the  strip  taken,  and  upon  it,  excluding  all 
common  and  indirect  damages :     76. 

4.  So  also,  if  they  find  that  the  real  value  of  the  remainder  of  the  lot  and  of  the 
erections  thereon  was  actually  diminished  by  exposure  to  fire  from  the  company  V 
locomotives  they  may  assess  such  sum  as  will  be  a  just  compensation  for  such 
diminution,  taking  into  consideration  at  the  same  time,  that  by  the  statute  if  prop- 
erty is  injured  by  fire  communicated  by  a  locomotive  engine,  the  company  using  it 
is  absolutely  responsible  for  such  injury :    lb. 

Landix)rd  and  Tenant- 

1.  At  common  law,  a  covenant  for  quiet  enjoyment  is  implied  in  every  mutual  con- 
tract for  the  leasing  and  demise  of  land,  by  whatever  form  of  words  made :  Eidred 
V.  Leachy,  31  Wis.,  546. 

2.  For  any  unnecessary  and  wrongful  molestation  of  the  tenant  by  the  landlord, 
impairing  his  use  and  enjoyment  of  the  devised  premises,  the  tenant  may  eounla-- 
cluim  damages  in  an  action  against  him  for  rent :    lb. 

3.  If  the  tenant  is  prevented  by  such  act  of  the  landlord  from  occupying  Rome 
part  of  the  premises,  he  may  dtfond  in  part,  an  action  for  the  stipulated  rent,  on  the 
ground  of  a  partial  failure  of  the  consideration  :     76. 

4.  Where  the  landlord  shows  that  he  was  required  by  a  no/irf  order  and  ordinance 
of  the  municipal  authorities  to  perform  the  acts  complained  of  by  the  tenant  (in 
this  case  filling  up  the  street  and  sidewalks  adjoining  the  demised  premises),  it  seenui 
that  this  would  be  a  sufficient  answer  to  such  a  defense  or  counterclaim :    lb. 

5.  But  where  the  legal  poWer  of  the  municipal  authorities  to  make  such  order 
and  ordinance  depended  on  certain  preliminary  proceedings  being  had  (such  as  the 
presentation  of  a  certain  petition),  the  landlord,  setting  up  such  order  and  ordi- 
nance, must  prove  the  existence  of  such  preliminary  procee<lings,  and  their  exist- 
ence will  not  be  presumed  upon  proof  of  the  making  of  the  order  and  ordinance:  lb. 

Lease. 

1. Where  a  railroad  company  leases  its  road  and  all  its  lands,  ui)on  or  across  which 
the  road  or  any  part  thereof,  or  its  machine  shops,  warehouses,  freight  or  passenger 
depots,  or  buildings,  are  constructed,  such  lease  includes  all  lands  acquired  for  uae 
in  operating  the  road,  and  without  which  the  use  of  the  road  or  any  part  thereof 
will  Ix;  less  convenient  and  valuable:    Jn  re  N.  Y.  C.  R.  12.,  49  New  York,  416. 

2.  Where  a  lease  for  a  term  of  years  contains  a  clause  giving  the  lessee  the  privi- 
lege of  keeping  and  occupying  the  premises  for  such  further  time  after  the  expira- 
tion of  said  term,  as  he  shall  choose  or  elect,  yielding  and  paying  therefor  the  same 
rent,  and  where  before  the  expiration  of  the  specified  term  the  lessor  dies,  the  lessee 
is  not  entitled  to  renewal  or  extension  of  the  lease:      W.  T.  Co.  v  Latising,  lb.,  499. 

3.  The  most  that  is  created  by  the  clause  is  a  tenancy  from  year  to  year  after  the 
termination  of  the  term,  determinable  at  the  pleasure  of  either  the  lessee  or  owner 
of  the  reversion,  upon  giving  the  requisite  notice :    lb. 
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4.  Wliere  dnring  the  existence  of  a  continuing  co-partnereKip  of  undetermined 
duration,  three  of  four  co-partnere,  without  the  knowledge  of  the  other,  obtain  a 
new  lease  in  their  own  name  of  premises   leased  and  used  by  the  firm,  the  same  be^ 
eomes  partnership  property,  and  upon   dissolution  the  other  partner  is  entitled  to 
his  proportion  of  its  value :    Siruihav  v.  jRtoroc,  51  N.  Y.,  357. 

IdBGISL.ATURE. 

The  Constitution  of  West  Virginia  requires  each  branch  of.  the  Legislature  to 
keep  a  journal,  and  provides  that  on  the  passage  of  every  bill  the  vote  shall  be 
taken  by  yeas  and  nays,  and  be  entered  on  the  journal,  and  no  bill  shall  be  passed 
by  either  branch  without  an  affirmative  vote  of  a  majority  of  the  members  elected- 
thereto ;  and  on  a  question  touching  the  validity  of  an  act,  this  court  can  look  be- 
yood  the  authentication  of  the  act,  to  the  journal  of  either  branch,  to  see  if  the 
bill  passed  by  the  required  number  of  votes :  Oabum  tt  al^  v.  Stealey  €t  a/.,  5  W. 
Va.,  8o. 

Lien. 

A  lien  on  crops  to  be  made  on  the  landlord's  land  reserved  by  parol  ih  favor  of 
the  landlord,  to  secure  advances  for  supplies,  is  not  valid:  Hughea  v.  Wkttaker,  4 
Heiskell,  399. 

Life  Ixsuba^xe. 

An  inaarance  by  A.  on  the  life  of  B.,  where  A.'s  claim  on  R  ia  simply  the  pretext 
for  the  insurance ;  where  A.  has  no  interest  in  the  life  of  B.,  he  would  reasonably  de- 
sire to  have  protected  by  insurance ;  or  where  A.'s  interest  is  small,  and  the  insur- 
ance vastly  disproportionate,  is  a  gaming  contract,  and  therefore,  can  not  be  sus- 
tained :     Mowry  v.  Home  Life  Inaut'ancc  Go,  9  B.  I.,  346. 

LaoTATioN  OF  Actions. 

1.  The  requirement  of  section  110  of  the  Code,  that  an  acknowledgment  or  new 
promise  to  take  a  case  out  of  the  operation  of  the  statute  of  limitations  must  be 
in  writing,  does  not  alter  the  effect  of  a  payment  of  principal  or  interest.  Nor  does 
it  prescribe  any  new  rule  of  evidence  as  to  the  fact  of  such  payment,  and  it  may  be 
proved  by  oral  admissions  of  the  debtor.  Such  payment  may  be  made  by  an  agent, 
and  the  authority  of  the  agent  may  be  proved  by  parol  evidence :  First  Nalwnal 
Banl  V.  BaUon,  49  N.  Y.,  155. 

2.  The  statute  of  limitations,  by  which  an  action  for  equitable  relief  is  abso- 
Intely  barred  by  lapse  of  time,  does  not  efifect  the  general  doctrine  of  equity  or  the 
principles  upon  which  relief  is  granted  in  particular  cases,  and  although  an  action 
far  spetd&c  performance  be  brought  within  the  statutory  limit  as  to  time,  the  ques- 
tion still  remains,  and  must  be  decided  in  each  action,  whether  under  peculiar  cir- 
cumstances, equity  and  good  conscience  require  a  specific  performance  or  will  leave 
Ae  party  to  his  remedy  at  law :    Peiera  v.  Deiaplainef  Ihu^  362. 

3.  A  right  of  action  for  specific  performance  accrues  upon  the  refusal  of  the  ven- 
dor to  perform  as  required  by  the  terms  of  the  contract,  and  the  fact  that  the  vendor 
eooll  not  then  give  a  perfect  title,  does  not  effect  the  cause  of  the  action  or  the  ex- 

tfae  relief,  but  operates  merely  to  modify  the  form  of  the  decree  substituting 
Lioo  or  indemnity  in  part  for  a  full  specific  performance.    It  is  no  answer, 
to  s  claim  that  the  statute  of  limitations  then  commenced  running,  that 
of  relief  the  vendee  could  then  have  had  was  not  precisely  the  same  as 
fM  jnhwsqiiciitly  attainable :    Ih, 
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4.  Payment  of  interest  by  one  of  Reveral  promiBFore  on  a  note  before  the  statute 
of  limitations  attachcR,  takes  it  out  of  the  statute  as  to  the  others :  Foster  v.  Evang 
51  Mo.,  31. 

5.  Adverse  possession  for  ten  years  is  not  only  a  bar  as  a  limitation,  but  constitutes 
an  affirmative  legal  title :    Merchant^  Bank  v.  Evans,  lb.,  335. 

Limitations  Statute  of. 

No  verbal  acknowledgment  or  promise  on  the  part  of  a  debtor  can  take  the  items 
sof  an  account  out  of  the  operation  of  the  statute  of  limitations :  Hager  v.  Springery 
m  Me.,  436. 

Lis  Pendens. 

The  pendency  of  a  prior  suit  duly  prosecuted  and  not  collusive  against  the  same 
fjerson  to  reach  the  same  'property,  in  constructive  notice  to  the  purchaser  of  the 
property  under  a  later  suit,  and  the  lis  pendens  begins  from  the  service  of  the 
intbpama  after  filing  the  bill :      Thorpe,  AdmW,  v.  Dunlap  et  al.,  4  Heiskell,  674. 

IBRD's  Day. 

An  action  will  not  lie  to  recover  damages  arising  from  the  immoderate  driving  of 
a  horse  during  a  pleasure  drive  on  the  Lord's  Day,  for  which  he  was  hired :  Ihrher 
V.  lalner.,  60  Me.,  528. 

Mandamus. 

1.  A  judicial  error  can  not  be  corrected  by  writ  of  mandamus.  The  writ  lies  to 
compel  subordinate  courts  to  proceed  with  and  determine  cases  pending  before  them; 
to  correct  many  errors  of  ministerial  officers,  and  even  those  of  courts  when  in  the 
exercise  of  Jtiere.ministerial  functions;  but  does  not  lie  to  compel  a  judicial  tribunal 
to  render  any  particular  judgment,  or  to  set  aside  a  decision  already  made :  Weeden 
V.  Town  of  Richmond,  9  R.  I.,  128. 

2.  Hence,  an  application  that  a  wiit  of  mandamus  might  issue  to  the  town  coun- 
cil of  the  town  of  Richmond,  commanding  them  to  place  the  relator's  name  on  the 
voting  list  of  said  town,  or  show  cause  why  they  should  not  do  so,  was  refused,  the 
action  of  a  town  council,  sitting  as  a  board  of  canvassers,  under  authority  of  chap- 
ter 24,  section  15,  of  the  Revised  Statutes,  being  judicial  in  its  nature  :    lb. 

8.  Where,  on  an  appeal  from  a  judgment  awanling  a  peremptory  mandamus,  it  ap- 
pears that  the  relator  is  nmv  entitled  to  such  writ,  the  judgment  will  be  affirmed 
without  regard  to  the  question  whether  it  was  correct  when  rendered :  State  ex  rd, 
Voight  V,  Haeftinger,  31  Wis.,  257. 

4.  The  writ  of  mandamus  should  expressly  state  the  duty  required  of  the  defend- 
ant :    Hartshorn  v.  Ellsworth,  60  Maine,  276. 

5.  A  mandate  requiring  the  defendant  to  assess  a  school  district  tax  according  to 
law,  being  a  requirement  to  look  beyond  the  writ,  is  erroneous :    lb. 

6.  When,  on  a  petition  for  mandamus,  by  the  terms  of  the  exceptions,  if  the  peti- 
tioners were  not  entitled  to  have  the  writ  as  prayed  for,  the  petition  was  to  be  dis- 
missed, and  the  prayer  was  that  the  defendant  should  assess  said  district  tax  accord- 
ing to  law,  to-wit :  on  the  personal  estate  within  the  district  of  non-residents  of  the 
district;  and  the  defendants  could  not  lawfully  assess  such  property  unless  such 
owners  should  occupy,  as  is  provided  in  the  first  clause  of  R.  S.  C.  6,  i  14,  a  man- 
date can  not  legally  issue  as  prayed  for :    lb. 

Manblauohteb. 

1.  The  willful  killing  of  an  unborn  child  is  not  manslaughter,  except  as  made  so 
by  statute :    Evans  v.  The  F^opU,  49  New  York,  86. 
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2.  To  constitute  the  crime  of  manslaughter,  created  by  chapter  631  of  the  laws  of 
1869,  in  causing  the  death  of  an  unborn  child  by  an  attempt  to  produce  miHcamage, 
the  quickening  of  the  child  in  the  mother's  womb  must  be  averred  and  proved. 
Th&  child  is  not  the  subject  of  manslaughter  under  the  statute  until  it  has  ^  quick- 
ened;"   76. 

3.  Under  an  indictment,  therefore,  charging  the  accused  with  causing  the  death 
of  the  child,  there  can  be  no  conviction  of  an  attempt  to  commit  the  ofiense  without 
proof  that  the  child  was  "quick"  at  the  time  of  the  commission  of  the  wrongful  act 
done,  with  intent  to  produce  the  miscarriage.     (Grover,  J.,  dissenting):    lb. 

Ma&riaoe  Settlement. 

A  firm  of  co>partners  being  indebted  to  a  woman  by  note,  one  of  the  partnen* 
married  her,  settling  her  estate  on  her  by  marriage  settlement  She  filed  this  bill  to 
recover  the  money: 

Heldy  that  in  equity  it  was  a  subsisting  debt,  and  that  she  might  recover  of  her 
husband  and  his  partners :    Bennea  v.  Winfidd,  4  Heiskell,  440. 

Mabried  Women. 

1.  In  an  action  brought  by  a  married  woman  to  recover  damages  for  personal 
injuries  caused  by  the  wrongful  act  of  another,  unless  she  is  carrying  on  a  trade  or 
business,  or  performing  labor  or  service  on  her  sole  and  separate  account,  she  is  not 
entitled  to  recover  consequential  damages  resulting  from  her  inability  to  labor.  Her 
service  and  earnings  belong  to  her  husband,  and  for  loss  of  such  service  he  may  have 
an  action.  This  right  is  not  afiected  by  the  act  of  1862  (chapter  172,  laws  of  1862), 
amending  the  act  concerning  the  rights  and  liabilities  of  husband  and  wife  (chapter 
90,  laws  of  1860):    Filer  v.  N.  F.  C.  R.  R.,  49  New  York,  47 

2.  In  an  action  upon  a  contract  executed  by  a  married  woman  it  is  not  necessary 
to  all^pe  in  the  complaint  that  the  contract  was  executed  in  her  busincFS,  or  for  the 
benefit  of  her  separate  estate,  nor  is  it  necessary  to  ask  judgment  charging  her  sep- 
arate estate,  but  the  complaint  may  be  framed  as  if  defendant  was  a  feme  soie,  and  if 
coverture  is  interposed  as  a  defense,  testimony  proving  the  contract  to  be  enforceable 
against  n/eme  covert  is  proper  in  reply:    Heir  v.  SlapleSy  51  N.  Y.,  136. 

Masteb  and  Sesvant. 

1.  The  duty  of  the  master  to  the  servant,  and  the  implied  contract  between  them» 
is  to  the  eifect  that  the  master  shall  furnish  proper,  perfect  and  adequate  machinery 
or  other  materials  and  appliances  necessary  for  the  proposed  work,  and  also  shall 
employ  skillful  and  competent  fellowiservantB,  or  shall  use  due  and  reasonable  care 
to  that  end.  This  duty  or  contract  is  to  be  affirmatively  and  positively  fulfilled  and 
performed.  It  is  not  enough  that  the  master  selects  one  or  more  general  agents  of 
approved  skiU  and  fitness,  and  confers  upon  them  the  power  of  selecting,  purchasing 
or  hiring.  If  the  general  agent  t^arelessly  places  by  the  side  of  the  servant  another 
unskilled  and  incompetent,  and  damage  results  to  the  servant  in  consequence,  the 
master  is  liable ;  and  this  is  so,  whether  the  incompetency  or  want  of  skill  of  the 
fellow-servant  existed  when  he  was  hired,  or  has  come  upon  him  since,  and  he  has 
been  continued  in  service  with  notice  or  knowledge,  or  the  means  of  knowledge, 
upon  the  part  of  the  master,  of  the  defect.  It  is  the  duty  of  the  master  to  his  servant 
to  discharge  from  his  service,  upon  notice  thereof,  any  other  servant  who,  from  any 
cause,  has  ceased  to  be  competent  and  skillful :  Daningy.  N.  Y.  C.  R.  i2.,49N.  Y.,521« 

2.  Where  the  servant  has  full  and  equal  knowledge  with  the  master  that  the 
machinery  or  materials  employed  are  defective,  or  that  the  fellow-servant  is  incom- 
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petent,  and  he  remains  in  the  service,  this  may  constitute  contributory  negligence ; 
but  if  it  appears  that  the  master  has  promised  to  amend  the  defect,  or  other  like 
inducement  to  remain  has  been  held  out  to  the  servant,  the  mere  fact  of  his  contin- 
uing in  the  employment  does  not  of  itself,  as  matter  of  law,  exonerate  the  master 
from  liability,  but  the  question  of    contributory  negligence  is  one   for  the    jury. 

(Allen,  J.,  dissenting):    lb. 

# 

MORTOAOE. 

1.  The  assignment  of  a  mortgage,  without  assigning  an  interest  in  the  debt  it  is 
given  to  secure,  is  an  unmeaning  ceremony:  Hubbard  et  at.  v.  Harrison  et  oL,  38 
Ind.,  323. 

2.  A  duly  recorded  chattel  mortgage  of  a  livery  stock,  describing  the  horses  as  eight 
horses,  being  the  same  now  in  Stable  No.  19,  Silver  Street,  is  sufiBcient  as  against  a 
subsequent  purchaser  of  two  of  the  horses,  although  at  the  time  the  mortgage  was 
executed,  for  some  time  previous  and  subsequent  thereto,  many  other  horses  not 
owned  by  the  mortgagor  were  constantly  boarded  there :  Elder  v.  Miller,  60  Maine,  118» 

National  Banks. 

1.  A  power  to  regulate  the  transfer  or  manner  of  transferring  stock  is  snfficient  to 
authorize  a  by-law  that  stock  shall  be  transferred  only  at  the  bank  or  on  the  books ; 
and  in  that  case,  until  such  transfer,  the  purchaser  could  take  only  an  equitable  title, 
subject  to  any  claims  of  the  corfjoration  by  charter,  or  by-law,  or  valid^usage  or  agree- 
ment :  Loekwood  et  ai.,  TrusteeSy  v.  Mechanics^  National  Bank  et  al.,  9  Rhode  Island,  308. 

2.  A  national  bank  has  the  power,  under  the  National  Currency  Act  of  Congress 
of  1864,  chapter  106,  1st  session  38th  Congress,  to  make  by- laws  providing  that  the 
shares  uf  its  capital  stock  shall  be  transferable  only  on  its  books,  that  no  stockholder 
shall  be  allowed  to  sell  or  transfer  his  stock  while  indebted  to  the  bank,  without  the 
assent  of  the  directors;  and  that  the  stock  of  any  stockholder  shall  be  held  pledged 
and  liable  for  the  payment  of  any  debt  due  or  owing  from  such  stockholder,  and  may 
be  sold  at  public  auction  for  the  satisfaction  of  such  debt,  on  default  of  payment 
thereof:    lb. 

Navigation. 

If  by  the  want  of  proper  lights  upon  a  ve»«sel,  those  in  charge  of  another  vessel 
are  deceived  and  a  collision  happens,  this  is  such  contributory  negligence  as  will  pre- 
vent the  owner  of  the  former  from  recovering  for  the  injuries  resulting;  but  if  those 
in  charge  of  the  latter  knew  the  true  state  of  the  facts,  and  with  reasonable  care 
could  have  avoided  the  injury,  the  absence  of  proper  lights  is  no  defense:  SiUiman 
V.  Lewis,  49  New  York,  379. 

Neolioence. 

1.  Where  a  passenger  upon  a  railroad,  by  the  wrongful  act  of  the  company,  is  put 
to  an  election  between  leaving  the  cars  while  they  are  moving  slowly,  or  submitting 
to  the  inconvenience  of  being  carried  by  the  station  where  he  desires  to  stop,  the 
company  is  liable  for  the  consequences  of  the  choice,  provided  it  is  not  exercised 
wantonly  or  unreasonably.  It  is  a  proper  question  for  a  jury,  whether  the  adoption 
of  the  former  alternative  is  ordinary  care  and  prudence,  or  a  rash  and  reckless  ex- 
posure to  peril.  Under  such  circumstances,  where  the  decision  is  required  to  be 
made  upon  the  instant,  the  passenger  will  not  be  hv'ld  to  the  most  rigid  accountabil- 
ity for  the  highest  degree  of  caution  :    FUen  v.  N.  Y.  C.  R.  R.,  49  New  York,  47. 

2   Plaintiff  attempted  to  get  upon  one  of  defendant's  cars  while  slowly  p^issing  a 
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station  where  be  had  boaght  a  ticket  The  platform  and  steps  of  the  car  were  full, 
30  that  he  could  onlj  get  upon  the  lower  step.  A  jerk  of  the  cars  threw  him  off,  but 
he  held  on  to  the  iron  rod  and  ran  along  by  the  car  striving  to  recover  his  pasition 
Bpon  the  step,  although  the  speed  of  the  train  was  increasing,  when  he  was  struck  by 
a  plat'orm  near  the  track  and  injured : 

Heid^ihfxe  vasRUch  contributory  negligence  upon  his  part  as  justified  a  nonsuit; 
and  that  the  fads  that  some  one  upon  the  train  called  out  the  sUition,  that  others 
vere  alw  getting  upon  the  train,  and  that  plaintiff  himself  and  others  had  got  on  and 
off  at  this  Htation  when  trains  were  in  motion,  did  not  justify  plaintiff's  persistence 
in  getting  on  the  car  when  thrown  from  the  step,  without  regarding  objects  near  the 
track.    (Church,  Ch.  J.,  dissenting):     PhUHps  v.  R.  and  S.  R,  iJ.,  i6.,  177. 

3.  The  fact  that  a  parent  living  upon  a  quiet  street,  where  few  vehicle»  pass,  per- 
mits a  child  MX  years  old  to  go  unattended  upon  the  streets,  doe<*  not  constitute  negli- 
gence per «.    It  i?  a  question  proper  for  the  jury:     Cosgrove  v.  OgdoUj  Ib.y  256. 

-L  Whtn  |Kt5.<«engers  are  getting  on  or  off  a  train,  suddenly  to  put  it  in  motion  so 
as  to  endanger  their  safety,  without  giving  any  signal,  is  an  act  of  negligence: 
Aaritay  V.  y.  7.  C.  R.  R,  lb.,  673. 

•5.  The  degree  of  care  which  a  person  owing  diligence  must  exercise  depends  upcin 
the  hazards  and  dangers  he  may  expect  to  encounter  and  the  consequences  which 
may  he  expected  to  flow  from  his  negligence.  Such  care  only  is  required  as  a  man 
of  ordinarr  prudence  and  capacity  may  bfe  expected  to  exercise  in  the  same  circum- 
«ianc»:    Unger  v.  Forty  Second  St,  and  G,  St.  F.  R.  R.  Co.,  51  N.  Y.,  497. 

6.  The  same  degree  of  care  is  not  required  of  the  carriers  of  paa«engers  upon 
«ireet  care  drawn  by  horses  as  of  railroad  companies  whose  cars  are  drawn  by  steam. 
No  greater  degree  of  care  as  to  |»ede8trians  in  a  street  is  required  of  a  street  railway 
company  running  the  cars  therein  than  is  required  of  the  driver  or  owner  of  any 
other  vehicle :    lb, 

7.  In  the  attachment  of  horses  to  its  cars  it  is  not  bound  to  use  the  best  method 
human  skill  and  ingenuity  have  devised  tn  prevent  accidents.  If  it  uses  the  method 
in  general  use,  and  which  has  been  found  usually  adequate  and  safe,  its  duty  in  this 
nypect  is  discharged :    lb. 

8.  The  ringing  of  a  bell  or  the  sounding  of  a  whistle  upon  a  locomotive  attached 
u>a  long  freight  train,  whicii  is  standing  with  its  rear  end  partially  across  a  street  in 
1  city,  is  not  such  notice  to  passengers  upon  the  street  of  an  intended  backward 
movement  of  the  train  as  will  absolve  the  railroad  company  from  the  charge  of  neg- 
iigenoe.  Nor  does  the  omUsion  of  those  signals  absolve  the  passengers  upon  the 
Mreet  from  the  obligation  to  exercise  proper  care  and  watchfulness:  Eaton  y,  E.  R. 
P.  Ch.,  51  N.  Y.  544. 

.\£6<>nABLE  Paper. 

A  pledgee  of  negotiable  paper  has  generally  a  right  to  collect  the  whole  amount  of 
^uritit-s  pledged  to  him,  and  account  to  the  pledgor  for  the  surplus  over  his  debt 
Bat  in  case  of  accommodation  paper  pledged,  the  pledgee  can  recover  of  the  maker 
onir  the  a«iiount  of  the  debt  due  him  from  the  pledgor :    Atlas  Bank  v.  DoyU,  9 
Rhode  lehind,  76. 

Xew  Trial. 

1.  If  «  motion  for  a  new  trial,  for  error  in  the  trial  of  a  cause,  is  entered  and 
ooatiillied  vithoat  a  bill  of  exceptions,  to  a  term  subsequent  to  the  trial,  and  comes 
••nbeibfe  S  judge  other  than  the  one  before  whom  it  was  tried,  the  motion  will  be 
uremdad*       WiUkanson  v.  Anthony,  4  Hciskell,  78. 
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2.  Parol  proof  is  not  admisflible  to  show  the  action  of  the  judge  or  the  pro- 
ceedings on  the  trial,  for  the  information  of  another  judge  presiding  at  a  subse- 
quent term :    lb. 

3.  Subject  to  the  rules  of  evidence  and  certain  general  principles,  the  whole  con- 
duct of  a  trial,  the  order  of  introducing  evidence,  and  the  allowing  a  party  to  intro- 
ducing evidence  at  a  particular  time,  is  subject  to  the  discretion  of  the  presiding  judge, 
and  it  is  no  ground  for  a  new  trial,  that  where  the  plaintiff,  in  an  action  on  a 
policy  of  life  insurance  upon  another's  life,  closed  his  testimony  without  offering 
any  evidence  showing  that  he  had  an  insurable  interest  in  the  life  of  the  party 
insured,  the  presiding  judge  having  at  first  decided  to  sustain  a  motion  for  non- 
suit on  the  part  of  the  defendant,  afterwards  allowed  the  plaintiff  to  offer  evi- 
dence of  his  insurable  interest:  Mowry  v.  Home  Life  Insurance  O?.,  9  Rhode 
Island,  346. 

4.  The  admission  of  irrelevant  testimony,  whicli  would  be  likely  to  prejudice  the 
jury  against  one  of  the  parties  to  a  suit,  and  may  have  injuriously  affected  him  in 
the  trial  of  the  cause,  is  a  sufficient  ground  for  granting  a  new  trial :  Qniham  v. 
Coupej  lh.y  478. 

jS'on  Suit. 

The  dismissal  of  a  cause  is  equivalent  to  a  nd,  pros.j  or  non  suit,  and  may  be  i^'t 
aside  by  the  description  of  a  non  auU  at  the  same  term  at  which  it  is  entered :  Boffct'tt 
V.  Yaies,  4  Heiskell,  257. 

NOTAKIES. 

A  notarial  certificate,  founded  upon  a  presentment  and  demand  made  not  by  the 
notary,  but  by  his  clerk,  is  void :     Gawiry  v.  Docinty  61  N.  Y.,  84. 

Nuisance. 

An  unauthorized  excavation  in  a  street  of  a  city  for  the  benefit  of  adjoininj^ 
premises  is  a  nuisance,  and  all  persons  who  continue  or  in  any  way  become 
responsible  for  it  are  liable  to  any  person  who  is  injured  thereby,  irrespective  of 
any  question  of  negligence :    L-vine  v.  Wood,  51  N.  Y.,  224. 

PABTltlON. 

1.  A  report  of  commissioners  appointed  to  make  partition  of  an  estate,  need 
not  necessarily  be  unanimous  to  render  it  valid.  It  is  sufficient  if  it  appears  to 
be  the  report  of  a  majority  of  the  commissioners.  But  it  is  indispensable  that 
they  all  be  present  to  hear  and  deliberate,  and  that  the  report  show  affirmatively 
that  all  were  present:      Townsend  v.  Hazard  et  al.,  9  Khode  Island,  436. 

2.  The  fact  that  two  of  three  commissioners  appointed  to  make  partition,  view<>d 
the  premises  to  be  divided,  unaccompanied  by  the  third,  and  at  diflerent  times 
conferred  together  without  notice  to  him: 

Hcldf  not  to  invalidate  their  proceedings  in  making  partition,  when  such  a 
view  and  conference  were  made  with  no  improper  motive,  and  all  the  commis- 
sioners were  present  at  the  hearing,  and  conferred  before  and  when  the  report 
was  finally  agreed  upon:    76. 

3.  Commissioners  appointed  to  make  partition  are  not  entitled  to  amend  their 
report  once  made,  without  leave,  i/encc,  where  leave  was  granted  to  such  coni- 
missioners  to  amend,  in  vacation,  without  the  consent  of  the  parties,  and  without 
notice  to  them,  it  was 

Heldf  to  be  error  on  the  part  of  the  court  to  grant  such  leave,  and 
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HtH  further^  that  a  judge  who  had  taken  no  part  in  previous  hearings  could 
not  confirm  such  leave  to  amend  by  an  order  granted  in  term-time,  nor  enter 
judgment  without  hearing  the  same  as  long  as  anything  remained  opened  for 
bearing :    lb. 

4  The  fact  that  defendant  has  not  objected  by  hie  answer  to  the  jurisdiction  of 
equity,  is  not  to  be  treated  as  a  waiver  in  a  cane  of  controverted  legal  title; 
ToMty  V.  The  State  Bank  (20  Wis.,  152),  and  Peck  v.  School  IHatrid  (21  Wis.,  522), 
di^ingnished  from  this  case :    Deery  v.  McClmtock  ei  al,,  31  Wis.,  195. 

A  member  of  a  partnenfhip,  who  personally  or  by  clerk,  and  with  or  without 
mthority  from  the  firm,  signs  the  firm  name  to  a  promissory  note  as  surety 
therefjD,  Is  renponsible  upon  the  note,  in  the  same  manner  and  to  the  same  extent 
a>  if  he  had  signed  his  own  individual  name  thereto :    Silvers  v.  JFbster,  9  Kan.,  56. 

1.  By  the  late  civil  war  all  commercial  partnership  between  citizens  of  the  North- 
ern and  of  the  Southern  or  Confederate  States  were  dissolved.  A  citizen,  therefore, 
cf  the  State  of  New  York,  a  former  member  of  such  partnership,  doing  business  in 
Ncv  Orleans,  is  not  liable  upon  a  note  indorsed  in  the  firm  name  after  the  com- 
menctmeut  of  the  war.  In  an  action  upon  a  note  thus  indorsed,  the  fact  that  in  a 
yavtr  of  attorney  given  to  an  agent  of  the  firm,  executed  by  such  citizen,  he  is 
il*-<ribed  as  of  New  Orleans,  does  not  estop  him  from  alleging  a  residence  in  New 
York,  in  the  abeence  of  proof  that  the  party  discounting  the  note  had  seen  the 
power  of  attorney  or  believed  he  resided  in  New  Orleans :  Bank  of  New  Orleans 
V.  MaUketcs,  49  New  York,  12. 

2.  Where  real  estate  id  deeded  to  the  members  of  a  co-partnership  as  individuals, 
the  legal  effect  of  the  conveyance  is  to  make  them  tenants  in  common ;  but  if  the  co- 
{•artDerehip  funds  have  been  expended  in  the  purchase,  and  the  land  purchased  and 
C:«d  for  co-partnership  purposes  by  agreement  to  that  end,  it  is  to  be  treated  in 
tqaity  as  co-partnership  assets.  So  also,  where  moneys  of  the  firm  have  been 
t-ipended  in  improvements  upon  real  estate  so  deeded,  the  same  efiect  follows  as  to 
It-*  enhanced  value.  The  creditors  of  the  co-partnership  are  entitled  to  a  priority 
<>i  i^rznent  therefrom,  and  the  creditors  of  an  individual  member  of  the  co-part- 
ntr^hip  are  to  be  preferred  to  those  of  another  member,  and  one  member  to  another 
or  to  his  creditors,  for  any  amount  paid  in  by  one,  in  excess  of  the  share  he  was 
'"jund  to  contribute,  or  in  excess  of  his  proportion  of  the  debts  of  the  concern : 
Hitaxk  v.  I'hUips,  lb.,  97. 

3.  Where  a  mortgage  is  given  by  one  member  of  a  co-partners)iip  to  secure  an 
individual  debt  n{X)n  his  apparent  interest  as  tenant  in  common  in  real  estate  thus 
pnrchased  and  used  for  co-partnership  purposes  to  a  bona  fide  mortgagee  without 
notice  of  the  facts,  the  latter  can  repose  upon  the  legal  efi'ect  of  the  conveyance, 
and  is  entitled  to  a  priority  of  lien ;  but  if  the  mortgage  is  given  for  a  precedent 
debt,  and  the  mortgagee  parts  with  no  valuable  thing  in  reliance  upon  its  security, 
iiT  if  he  has  knowledge  of  the  facts,  he  takes  his  mortgage  with  notice  of  the  cliar- 
acier  equity  has  impressed  upon  the  property,  and  subject  to  the  equities  superior 
^  his  mm  of  any  and  all  peraons  interested  in  the  property:    lb. 

1  Wkae  ft  ifheriff  receives  for  collection  an  execution  against  one  of  the  mem- 
^n  qI  •  eo-parftnership,  and  by  virtue  thereof  levies  upon  the  interest  of  the 
jodgaM debtor  in  the  goods  of  the  firm,  and  where,  within  sixty  days  after  receipt, 


138  Selected  Digest  of  State  Reports. 

and  before  a  sale,  he  receives  an  execution  againBt  all  the  membcre  of  the  firm  for 
a  co-partnership  debt,  the  latter  is  the  prior  lien,  and  if  upon  sale  the  stock  proven 
insufficient  to  satisfy  it,  he  is  justified  in  returning  the  former  execution  nuUa  bona  : 
Eighth  National  Bank  v.  Fitch,  lb.,  539. 

5.  S.  M.  &  P.  Jidvertised  themselves  as  co-partners  under  the  firm  name  of  J.  E.  S. 
&  Co.  S.  in  fact  owned  the  entire  interest  in  the  property  nominally  of  the  firm, 
and  in  the  profits  of  the  business.  S.  failed  and  went  into  bankruptcy.  In  a  con- 
test between  attaching  creditors  of  the  firm  and  the  assignees  in  bankruptcy: 

Hdd,  that  while,  as  matter  of  law,  M.  and  P.  having  none  of  the  rights  of  part- 
ners, could  transmit  none  to  creditors,  and  the  property  being  the  individual  prop- 
erty of  S.,  passed  to  his  assignees;  yet,  that  inasmuch  as  the  creditors  of  the  firm, 
who  dealt  with  it  in  ignorance  of  the  real  state  of  facts,  had  a  right  to  rely,  and 
were  presumed  to  have  relied,  not  only  upon  the  personal  responsibility  of  the 
nominal  partners,  but  upon  the  equitable  lien  upon  the  property  resulting  from  that 
relationship,  both  R.  and  his  assignees  were  estopped  from  denying  that  M.  &  P. 
were  actual  co-partners ;  that  the  firm  creditol-s  were  entitled  to  all  the  rights  which 
they  would  have  had  if  such  had  been  the  fact,  and  therefore  to  a  preference  in  the 
payment  of  their  debts  out  of  the  assets  nominally  of  the  firm:  Kelly  v  Scxjil, 
lb.,  695. 

6.  The  indoi-sement  by  a  partner  in  the  name  of  the  firm,  of  paper  not  belonging 
to  the  firm,  which  is  in  effect  lending  or  giving  the  credit  of  the  firm,  carries  with 
it  the  presumption  that  the  partner  making  it  was  not  authorized  so  to  do:  Thtnnp- 
son  V.  Woodyai'd,  5  West  Virginia,  216. 

7.  A  third  party  taking  from  a  partner  the  signature  of  his  firm  upon  his  own 
private,  individual  transaction,  can  not  hold  the  firm  without  proof  of  authority, 
adoption  or  ratification  of  the  act.  And  the  taker  of  a  note  under  such  circum- 
stances must  prove  the  assent  of  the  other  partners,  for  prinui  facie  such  a  tran.sactiou 
is  a  fraud  both  on  the  part  of  the  debtor  and  creditor:    lb. 

8.  A  special  partner,  who  makes  such  representations  to  any  parties  as  to  his 
interest  in  his  firm,  his  responsibility  and  his  share  of  the  profits,  as  to  lead  them  to 
suppose  he  is  personally  liable  as  a  general  partner,  and  to  induce  them  thereby  to 
sell  goods  to  the  firm,  will  be  held  liable  ajs  a  general  partner  for  all  purchases  so 
made  of  said  parties  after  the  date  of  those  representations :  Barrows  y.  Dovm8&  Co.; 
Meriden  Briiannia  Co.  v.  Same,  9  Khode  Island,  446. 

Pawn  or  Pledge. 

A  sale  of  goods,  with  delivery  of  possession,  and  without  reservation  of  the 
title  to  the  seller,  with  an  understanding  thatathird  person,  (who  is  to  receive  a  part 
of  the  purchase  money)  should  have  joint  possession  with  the  vendee  until  paid, 
but  without  any  title  conveyed  to  him,  or  control  reserved  to  him,  can  not  have 
effect  against  creditors  as  a  pledge  or  lien,  to  secure  such  portion  of  the  purcha^^ 
money :    Smith  v.  Atkinson,  4  Heiskell,  625. 

Pleading. 

1.  Where  pleadings  in  short  are  put  in  as  "replication  and  issue,"  they  will  be 
treated  as  covering  any  defense  made  by  the  evidence:  Barbee  v.  Williams,  4  Heis- 
kell, 522. 

2.  Under  a  general  demurrer  no  advantage  can  be  taken  of  purely  formal  defects 
in  pleadings :    Neal  v.  Hanson,  60  Me.,  84. 

3.  Thus,  in  trover  for  a  promissory  note  signed  by  the  plaintifi'and  made  payable 
by  its  terms  to  the  defendant,  the  objection  that  the  declaration  does  not  allege 
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that  the  pliintifl*  wafl  potssessed  of  the  note  as  of  his  own  proper  goods  and  chattels, 
ftr  that  it  does  not  allege  the  value  of  the  note,  being  purely  formal  can  not  be  taken 
advantage  of  by  general  demurrer :     lb, 

4.  When  the  replication  of  a  plea  of  performance  of  the  conditions  of  a  bond 
for  the  performance  of  covenants  and  agreements,  set  forth  the  precise  amount  of 
money  received  by  the  principal  and  unaccounted  for,  and  is  adjudged  good  on 
{^lecial  demurrer,  the  sum  named  is  a  fact  admitted  by  the  demurrer,  and  judgment 
moist  go  for  that  amount :    SUUc  v.  Peek^  lb.,  498. 

l^ADDio  AND  Practice. 

1.  The  Supreme  Conrt  will  not  give  an  opinion  for  tlie  guidance  of  parties,  or  of 
an  inferior  tribunal,  in  a  case  not  properly  before  them,  over  which  they  have  no 
jaritfdirtion,  although  it  is  desired  by  all  parties  to  the  cause :  Weedm  v.  Towi^  Coun- 
a/  of  Hidivmd,  9  R.  I.,  128. 

2.  The  court  will  pro'ume,  after  verdict  rendered,  that  every  thing  was  found  by 
ihf'  jury  which  was  ncctissary  to  Hupixjrt  the  verdict,  even  if  not  alleged  in  the 
pitidings  of  the  party  in  whose  favor  the  verdict  has  been  found :  Irona  and  wife  v. 
Fi^ld  and  vift,  lb.,  21(5. 

i  The  waiver  of  a  jury  trial  in  a  special  court  case,  and  submission  of  the  case 
under  the  statute,  in  law  and  fact,  to  the  Judge  holding  the  Court,  deprives  the 
party  ai^grieved  by  his  decision  of  the  "right  to  review  the  same  in  matters  of  fact 
Wfore  the  Supreme  Court;  and  where  the  party  aggrieved  contends  that  the  Judge 
trrred  in  determining  the  legal  effect  of  certain  facts  given  in  evidence,  all  the  facts 
aiMuced  in  evidence  before  him  must  be  laid  before  the  Supreme  Court,  by  agreed 
•taUnient  of  facts  or  otherwise,  before  they  can  review  his  decision :  Mitchell  v. 
Ui^jwrfa/.,  76^343. 

4.  A  party  failing  to  except  on  demurrer  overruled  and  answering  over,  can  not 
»fif?ward«  raise  the  points  involved  in  the  demurrer,  before  the  Supreme  Court : 
UiyUey  v.  jVboV,  51  Mo.,  145. 

PLEDCiE. 

Plaintiff  was  the  owner  of  fiftv  shares  of  New  York  Central  stock  she  delivered  the 
c*:rtificate  therefor,  asnigned  in  blank,  to  P.,  to  be  used  by  him  as  security  in  stock 
inniiactions.  P.  transferred  the  certificate  to  defendant  as  security  to  cover  any  bal- 
imv  upon  his  dealings  in  stock  with  and  through  them,  notifying  them  that  the 
^•!ainti£[*  was  the  owner.  One  S.  acted  as  broker  for  P.  in  the  purchase  and  sale  of 
't'ck^  having  written  authority  to  act  on  P.*8  behalf  in  any  stock  transactions  with 
'itfendiuit.  Subsequently,  by  direction  of  S.,  defendant  sold  the  stock  in  question. 
I:j  an  action  for  the  conversion  thereof : 

Uddf  (Grover,  J.,  dissenting,)  that  the  power  to  S.  did  not  include  any  authority 
t>«el]  this  stock  or  to  interfere  with  the  contract  between  the  principals.  That  de- 
•^ndtnt  having  notice,  P.  could  confer  no  power  of  sale  upon  them,  save  as  pledges, 
in  the  manner  and  upon  the  notice  required  by  law,  and  having  sold  without  such 
notice  tiicy  were  liable:    Porter  v.  Pdrks,  49  N.  Y.,  564. 

Apoaon  elaiming  title  paramount  to  that  of  the  husband,  may  become  a  party 
lu  a  pRMeediing  for  dower  on  his  petition :     Hiil  v.  Bowers,  4  Ileiskell  272. 

Hucaam  XK  Scpbeme  Court. 

L  V|Hpt.lHl  iBBae  of  fact  is  by  consent  submitted  to  a  Circuit  Judge  without  a 


140  Selected  Diffcat  of  State  Reports. 

jury,  on  appeal  to  the  Supreme  Court,  the  caui«  will  not  be  remanded,  if  reverse.!, 
but  that  Court  will  pronounce  the  judgment  the  Circuit  Court  ought  to  have  en- 
tered :    Boolhe  v.  AUen,  4  Heiskell,  258. 

2.  If  a  cause  be  set  down  as  unlitigated  in  the  Supreme  Court,  and  it  appears 
clearly  to  be  a  case  for  reversal,  it  will  be  reversed,  instead  of  being  remanded  tc» 
the  trial  docket :     Cummings  v.  WaUace,  lb,,  102, 

Pbesumption. 

Where  there  is  a  long  series  of  uniform  decisions,  asserting  the  same  principle  and 
reaching  the  same  conclusion  upon  like  facts,  the  fact  that  a  point  involved  therein 
has  not  been  in  all  cases  raised  by  counsel  or  started  by  the  court,  is  strong  support 
to  the  conclusion  that  the  point  has  no  foundation :  WM  v.  R,  W\  <t*  O.  iL  J? ,  49 
N.  Y.,  420. 

PBiNciPAii  AND  Agent. 

1.  The  contract  of  a  surety  is  the  measure  and  limit  of  his  liability.  Upon  the 
death  of  one  of  the  makers  of  a  joint  promissory  note,  who  was  not  liable  for  the 
debt)  irrespective  of  the  joint  obligation,  but  who  signed  the  note  simply  as  surety, 
his  estate  is  absolutely  discharged  both  in  law  and  equity,  and  the  survivors  only 
are  liable :     GeUy  v.  BinMe,  49  N.  Y.,  285. 

2.  Defendant's  vessel  being  ashore  at  the  Delaware  breakwater,  he  telegraphed  t^t 
M.  &  D.,  in  New  York,  as  follows  "Send  me  a  email  tow-boat.  «  ♦  * 
Make  the  best  bargain  you  can :'' 

Held,  (Allen,  J.,  Grover  and  Folger,  JJ.,  concurring,)  that  the  authority  contem- 
plated the  hiring  of  a  boat  already  manned  and  equipped,  and  in  the  absence  oi 
proof  of  a  necessity  for  such  action,  or  of  proof  of  the  existence  of  a  custom  or 
usage  to  that  efiect,  the  agents  were  not  authorized  to  assume  on  behalf  of  defendant 
the  perils  of  the  service  or  the  risks  of  the  voyage,  or  to  insure  against  the  Dili- 
gence of  any  one  employed  in  the  navigation  or  handling  of  the  boat :  Martin  v. 
Famewortky  lb.,  555. 

8.  Where  property  is  sold  to  the  special  agent  of  an  undisclosed  principal,  on  the 
tredit  of  the  agent,  the  principal,  in  a  suit  against  him  by  the  seller  to  recover  tiie 
price,  may  show  payment  in  full  to  the  agent  as  a  defense :  Thomas  v.  Atkinson,  38 
Ind.,  248. 

4.  Notice  to  an  agent  of  a  corporation  relating  to  any  matter  of  which  he  has  the 
management  and  control,  is  notice  to  the  corporation :  The  P.,  Ft.  W.  4S:  C.  H.  R. 
Co.,  V.  Ruby,  lb.,  294. 

Promissory  Note. 

1.  A  notice  to  an  indorser  merely  informing  him  of  the  non-payment  of  tlie  note 
and  demanding  payment  of  him,  without  stating  in  substance  that  payment  has* 
been  demanded  of  the  maker,  or  giving  any  legal  excuse  for  not  demanding  it  of 
him,  is  insufficient  to  charge  the  indorser :     Page  v.  Gilbert,  60  Me.,  485. 

2.  A  statement  in  the  official  certificate  of  the  notary  that  he  delivered  notice  of 
the  non-payment  of  said  note  to  the  indorser,  naming  him,  demanding  payment 
of  him,  is  insufficient  to  charge  the  indorser :    lb. 

3.  A  note  payable  in  nine  months,  or  as  A.'s  horse  earns  the  money,  is  absolutely 
payable  in  nine  months,  but  sooner  if  the  money  was  earned  sooner:  Gwdntr  v. 
Barger,  4  Heiskell,  668. 

Public  Landb  op  United  States. 
There  can  be  no  adverse  poasession  of  lands  belonging  to  the  government ;  and 
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where  plaintiff  in  ejectment  clnioiB  under  a  grant  from  the  United  States  the  occupa- 
tion of  the  land  hy  defendant,  under  claim  of  excluf^ive  right,  for  any  number  of 
reajHR  before  the  government  parted  with  either  the  legal  or  equitable  title,  is  no  bar 
Ma  recoTery:     Whitney  et  al.  v.  Gunderson,  31  Wis.,  359. 

Quo  W^RKA^rro. 

A  pledgor  cf  Rtock,  which  stands  on  tlie  books  of  a  corporation  in  the  name  of  the 
pledgee,  may,  by  suit  in  equity,  compel  a  transfer  to  him,  or  oblige  the  pledgee  to 
cire  him  a  proxy  to  vote ;  but  where  the  pledgor  acquiesces  for  years  in  the  control 
of  the  stock  by  the  reconl  owner,  the  pledgee,  and  makes  no  attempt  to  Inform  the 
corporation  of  hix  ownership  until  a  contested  election  occurs,  and  then  not  until  the 
rotes  are  being  or  have  been  connted,  it  is  too  late  to  ask  the  interference  of  a  court 
of  equity  with  the  declared  result  of  such  election :  Hoppin  d  al,  v.  BafTam  et  a/., 
H  R.  L,  513. 

HULKOAJ)  COBFOBATIONS. 

The  wife  of  plaintiff  was  a  passenger  upon  defendant's  road  from  New^  York  to 
Mt.  Vernon.  Immediately  upon  ihe  arrival  of  the  train  the  baggage-master  placed 
Her  trunk  in  the  depot  and  went  away.  She  waited  fifteen  minutes  to  get  the  trunk, 
^uc  could  find  no  one  to  deliver  it.  About  three  hours  after,  plaintiff's  son  went  to 
fhe  d^-pot  for  ii,  but  the  baj»gage-raaster  was  still  absent.  The  son  went  in  pursuit  of 
him,  and  returning  with  him,  delivered  his  check  and  the  trunk  was  drawn  out  to  the 
dorir,  but.  meanwhile,  the  conveyance  employed  to  remove  the  trunk  had  gone,  and 
no  other  cnnld  be  obtained,  and  it  was  thereupon  left  in  charge  of  the  baggage-mas- 
t.T  for  the  night.  During  the  night  it  was  broken  open  and  rifled  of  its  contents. 
In  an  action  to  recover  f«>r  the  loss: 

Held  (Allen  and  Folger,  JL,  dissenting),  that  defendant's  liability  as  common 
•-arrier  had  not  terminated  and  that  it  was  liable :  Dinniny  v.  N.  F.,  and  N,  II.  R,  R., 
4'rf  X.  Y.,  546. 

K  irLROAXis. 

I.  BaUwtry  Companies  as  Common  Carriers  of  Goods,  Per  Curiam;  Ordinarily,  when 
z  o^  are  shijiped  to  be  transported  by  several  successive  and  connecting  lines,  they 
.  re  to  be  OiHsidered  in  transit  imtil  they  reach  their  final  destination,  and  the  pecu- 
lijr  liability  of  a  common  carrier  exists  eoniinwously^  although,  for  the  convenience  of 
rbe  siucce^^ive  carriers,  the  goods  may  be  temporarily  depi^sited  in  depots  or  ware- 
lina^ies  on  the  route,  and  the  carrier  in  whose  possession  they  are  when  destroyed  or  in- 
;:ired,  is  liable,  as  such,  to  the  owner  or  consignee  for  the  Iob-j.  Wood  v.  M.  &  SU 
i*.  B.  0>^  27  Wis.,  54,  as  to  the  above  points  overruled :  Conny  v.  Jfcf.  <fc.  St.  P.  R, 
U:  Cb.,  31  Wis.,  619. 

:i.  /%r  Dixox,  C.  J.,  arguendo :  If  goods  are  lost  while  waiting  at  the  end  of  one 
'  rrieHa  line  for  delivery  to  the  next  carrier,  such  first  carrier,  after  responding  in 
iiuiages  to  the  owner  or  consi^rnee,  must  seek  his  remedy  against  the  next  cariier  if 
'He  loM occurred  through  his  neglect  to  remove  the  goods  within  due  time  according 
'"  the  eoaiwe  of  business  and  the  usage  among  carriers :    I  b. 

Z.  In  Offle  of  an  extraordiwiry  interruption  of  communication  along  the  line  of 

tniMit  {mm  hj  vtorm,  flood,  earthquake  or  war),  necessitating  a  considerable  delay 

n  mmpmrtMiUm,  the  carrier  in  whose  hands  the  goods  are,  may  stoi'e  them,  and  at 

'^e* $iv9 Mdee  to  the  consignee,  and   thus  absolve  himself  from  liability  as  carrier, 

while  mA  iatecniption  continues :    lb. 

4.  imjgfiftmamgB  ior  the  condemnation  of  land  for  railroad  purposes,  the  reoep- 
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lion  hv  the  owner  of  the  land,  of  ihe  moner  allowed  bv  the  commwsionerR  on  the 
cond'.-ninalion,  ia  not  a  waiver  of  a  irespj:^^  committed  by  the  anaothorized  entry  and 
occapancy  bv  the  agents  «»f  the  roa-l  liefore  ih?  condemnation  of  the  land  had  been 
perfected:     Powers  v.  Hurmertybl  Mo.,  13(5. 

Railroad  Stock. 

1.  The  defendant,  with  numeroiiF  others,  signed  a  subscription  of  the  following 
tenor:  We,  the  undersigned,  agree  and  bind  our^Ives  to  take  the  amount  of  shares 
ftet  against  oar  respective  namc^,  in  the  stock  of  the  Belfast  and  Moo^ehead  Lake 
Railway  Company,  agreeably  to  the  foregoing  conditions: 

Held,  that  the  simple  agreement  to  take  imposed  no  personal  obligation  to  pay 
for  the  shares :    BelfaU  &  M.  L,  R,  R.  Co.  v.  Moore,  60  Maine,  561. 

2.  Al.'M)  held,  that  the  conditions,  which  contained  no  words  of  promise,  did  not 
chai);^e  the  force  of  such  agreement  in  tliis  particular :    76. 

3.  And  the  construction  of  such  an  agreement  is  not  affected  by  a  provision  in 
the  charter  purporting  to  render  the  suI>K:riber  liable  for  the  balance  remaining  due 
after  a  sale  of  his  shares :    lb, 

Receiveb. 

A  purchase  by  a  receiver,  as  agent  of  another,  of  property  sold  at  his  own  sale, 
made  under  order  of  court,  is  voidable  at  the  election  of  a  party  having  a  beneficial 
interest  in  the  property,  and  when  such  election  is  promptly  made,  the  sale  will  be 
set  aside:     Carr,  erV,  ci  al,  v.  HouscTj  oJtoV,  46  Georgia,  477. 

Recognizance. 

A  justice  of  the  peace  must  have  an  office,  where  parties,  witnesses,  and  8ur^tie;< 
must  appear;  and  on  changing  his  office,  notice  should  be  given  to  persons  who 
have  l>een  required  to  appear  at  his  former  office ;  and  where  this  was  not  done,  a 
forfeiture  declared  for  failure  of  the  parties  to  appear  at  his  new  location,  they  hav- 
ing appeared  at  his  former  office  at  the  proper  time,  was  held  void :  Hannum  et  al. 
V.  The  State,  38  Indiana,  32. 

Recoupment. 

A  promissory  note,  and  an  agreement  which  is  the  consideration  for  the  note,  are  not 
such  independent  contracts  that  the  breach  of  the  one  can  not  be  set  up  by  way  of 
recoupment  to  the  other :    Hill  v.  Routhwiek^  9  Rhode  Lsland,  299. 

Redemption. 

If  the  maker  of  a  deed  of  trust  becomes  bankrupt  before  the  sale  under  the  deed, 
the  right  of  redemption  passes  to  the  assignee  and  the  debtor,  and  consequently  the 
creditors  lose  the  right.  But  this  does  not  prevent  the  purchaser  from  advancing 
his  bid :     Toornbs  v.  Palmer,  4  Heiskell,  321. 

Re-h  baking. 

Counsel  should  only  ask  for  a  re-hearing  in  the  Supreme  Court  in  cases  where  they 
can  clearly  show  some  oversight  or  omission,  or  bring  to4he  notice  of  the  court  some 
new  matter,  really  important,  which  was  not  before  considered:  AjidrcwBV,  Oyr- 
shaWfA  Heiskell,  151. 

Removal  of  Causer. 

1.  The  right  to  remove  an  action  from  a  State  Court  into  the  Circuit  Court  of  the 
United  States,  under  the  provisions  of  the  act  of  Congress  of  1863,  "relating  to  Aa- 
beaacoi-pusy  and  regulating  judicial  proceedings  in  certain  cases"  (12  U.  S.  atat  at 
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large,  ch.  81,  page  756),  as  amended  by  the  act  of  1866(14  U.  S.  atat.  at  large, 
ch.  8U,  page  46),  docs  not  depend  upon  any  act  or  anscnt  of  the  State  Court.  If  the 
eise  is  within  the  provisions  of  that  act,  and  defendant  has  regularly  taken  the  steps 
repaired  by  it  for  the  purpose  of  removal,  all  proceedings  in  the  State  Court  are 
(»t&Ted  absolutely ;  it  has  no  further  jurisdiction  of  the  action  ;  and  any  subsequent 
-itrp?  therein  would  be  coram  nonjwdice  and  void.  It  can  not  be  compelled,  there- 
fore, to  grant  any  order  staying  proceedings ;  and  such  an  order  would  add  nothing 
to  the  force  and  effect  of  the  act  and  the  proceedings  for  removal.  The  question  of 
jiri^iction  must  be  decided  by  the  Circuit  Court.  If  the  plaintiff  persists  in  pro- 
oH-diog  in  the  State  Court,  the  defendant  should  appeal  to  the  Federal  Court  for 
the  proper  mandate  staying  proceedings,  and  to  compel  a  transcript  of  the  record  to 
be  certified  to  that  court ;  and  if  phiintiflf  claims  that  the  cause  has  not,  for  any  rea- 
^•>n,  been  removed,  he  may  apply  to  that  court  to  remand  the  cause,  (Allen  J., 
Charch,  Ch.  J.,  and  RapuUo,  J.,  concurring,  G-rover  and  Peckham,  JJ.,  dissenting) : 
Bdl  V.  Dtr,  49  New  York,  232. 

2.  Under  the  act  of  1789,  it  has  been  decide<l  that  the  ciiizenship  of  all  the  plain- 
tiSs  taken  together,  and  of  all  tiie  defendants  taken  together,  must  be  such  as  to 
Biake  the  ca^  removable,  and  that  all  the  defendants  must  unite:  Hasard  v.  Durani 
ft  <  9  Rhode  Island,  602. 

3.  It  han  been  aL^o  held,  under  that  act,  that  only  th<ise  suits  can  l>e  removed  which 
c«^H  originally  be  brought  in  the  United  States  CourtB.  The  same  language  upon 
vbicfa  Jadge  Story  based  that  decision  is  used  in  all  subsequent  acts :    lb. 

4.  The  bonds  which  ihe  act  ot*  Congress  of  1789,  providing  for  the  removal  of  suits 
liom  the  State  to  the  Federal  Courts,  requires  should  be  given  to  tlie  Slate  Court  by 
tbo  defendant^  at  the  time  of  entering  their  appeirance,  to  ensure  their  appearing 
an.l  giving  biil  in  the  United  States  Court,  must  be  several,  or  joint  or  several,  and 
r.('t  juini  bonds.     The  provision  as  to  surety  is  nearly  the  same  in  other  acts :    1  b. 

RfJ»L£VrN. 

1.  Beplevia  can  not  1^  prosecuted  in  forma  pauperis.  But  if  bond  be  given  for 
double  the  value  of  the  property,  and  the  conts  accumulate  to  a  large  amount,  on  a 
rule  tor  further  security,  the  plaintiff  may  take  the  pauper's  oath:  Horton  v.  Vowels 
4  Hd:*kell,  622. 

'L  Where  an  officer,  under  a  general  promise  of  indemnity  from  an  execution 
llaiotiff',  bat  without  directions  to  levy  upon  specific  property,  has  taken  chattels  in 
e^«cation  untier  a  void  judgment,  the  execution  plaintiff,  not  having  had  such  goods  in 
his  actual  p<jsse:«ion  or  control,  is  not  liable,  either  separately  or  jointly  with  the 
CiSccr,  in  replevin:     Grace  v.  AlUchcll,  31  WLs.,  533. 

iiEs  Judicata. 

Where  a  suit  in  equity  was  brought  by  the  assignee  of  a  note  against  the  maker,  a 
vadee  of  land,  to  enforce  the  vendor's  lien,  and  the  vendor,  was  made  a  party  defend- 
ant, and  on  the  demurrer  of  the  other  defendants,  the  bill  was  dismiiised  because 
ti^  remedy  was  barred  by  the  statute  of  limitations,  it  waw  lield  no  bar  to  a  subse- 
niient  «ait  in  ejectment  by  the  vendor  to  recover  the  land :  Gudger  v,  Barnes,  4  Heis- 
kell,  57(1. 

HfnrrroE. 

rait  pending  by  a  creditor  to  set  aside  a  conveyance  as  fraudulent  as  to 

the  maker  of  the  conveyance  dying  before  judgment  for  the  debt,  and  no 

Itaving  been  appointed,  but  the  suit  being  revived  against  his  heirs,  it 
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Reward. 

To  entitle  a  person  to  a  reward  offered  for  the  recovery,  or  for  information  leading 
to  the  recovery  of  properly  lost,  he  must  show  a  rendition  of  the  services  required 
after  a  knowledge  of  and  with  a  view  of  obtaining  the  offered  reward.  The  find- 
ing of  the  properly  and  advertisement  thereof,  without  knowledge  of  the  offer,  or  the 
giving  of  information  as  to  the  whereabouts  of  the  property,  which  information  does 
not,  in  fact,  lead  to  its  recovery,  does  not  entitle  him  to  the  reward :  Howland  7. 
Lounds,  51  N.  Y.,  604. 

Sales. 

1.  Defendants  bought  of  Bond  his  cotton  crop  of  1861,  and  was  to  take  it  at  the 
gin  of  Bond  as  it  was  ginned,  and  pay  for  it  as  it  was  ready;  the  ginning  and  baling 
to  be  done  by  Bond,  the  weights  to  be  ascertained  at  the  gin.  Fifty-two  bales,  more 
than  half  the  crop,  which  was  ready  when  the  contract  was  made,  were  received  by 
defendant  at  the  gin — the  purchaser  urging  and  directing  the  operation  of  the  gin, 
and  claiming  the  cotton.  It  was  ginned,  baled  and  weighed  by  Bond's  agents,  and 
lay  at  the  gin  for  a  month,  the  purchaser  not  taking  it  away,  when  it  was  seized  by 
the  Federal  forces : 

Held  to  be  at  the  risk  of  the  purchsser:     Bond  v.  Greenvxddj  4  Heiskell,  453. 

2.  A  contract  to  sell  two  bales  of  cotton,  to  be  ginned  and  baled — one  at  eighty 
cents  in  Tennessee  currency,  the  other  at  sixty  cents  in  greenbacks,  is  an  entire  eon- 
tract,  not  severable  at  the  option  of  the  buyer :    Barker  v.  Reagan,  lb.,  590. 

3.  A  refusal  by  the  seller  to  allow  the  buyer  on  payment  for  one  bale  to  take  it 
away  unless  he  pay  for  the  other,  is  no  breach  of  the  contract,  and  a  subsequent  re- 
sale of  both  bales,  at  a  loss,  made  by  the  seller  to  pay  his  purchase  money,  will  be 
at  the  buyer's  loss :    lb. 

4  On  an  executory  contract  of  sale,  the  measure  of  damages,  if  the  seller  fails  to 
deliver  the  article  contracted  for,  and  the  price  has  risen,  is  the  difference  between 
the  contract  price  and  the  value  of  the  article  at  the  time  and  place  of  delivery: 
Coffman  v.  WUliams,  lb.,  233. 

5.  Inadequacy  of  price  to  set  aside  a  sale  must  be  such  as  to  constitute  evidence 
of  fraud :    Meniman  v.  Lacefidd,  lb,,  209. 

6.  On  a  sale  of  land  by  a  trustee,  under  trust  to  pay  debts,  without  deed  made,  by 
the  trustee  to  the  purchaser,  and  on  a  sub-sale  by  the  purchaser  to  a  third  person, 
the  trustee  having  died,  leaving  minor  heirs : 

Held,  that  the  sale  was  voidable,  and  by  the  death  of  the  trustee,  leaving  minor 
heirs,  it  was  incapable  of  confirmation  :  PUmter^  Bank  of  Tenn.,  v.  Vandyck,  lb.,  617. 

7.  The  plaintiffs,  merchants  in  Boston,  through  a  broker,  on  July  5th,  sold  for  canh 
a  lot  of  flour  which  they  shipped  to  the  vendees  in  Portland  two  days  after,  and  on 
the  8th  July  forwarded  a  bill  with  terms  cash  printed  thereon.  On  the  10th  July, 
one  of  the  plaintiffs  went  to  Portland,  and  ascertaining  the  vendees  had  failed,  and 
that  the  flour  had  been  attached,  replevied  from  the  attaching  officer: 

Held,  that  by  the  Itx  loci  the  sale  was  upon  the  condition  of  payment  on  cash  upon 
delivery,  and  that  the  action  was  maintainable  without  previous  demand :  l!kon.e  v. 
Perry,  60  Maine,  48. 

8.  A  husband  having  purchased  some  neat  stock  with  money  lent  him  by  his  wife 
for  the  purpose,  and  put  it  upon  a  farm  carried  on  by  him,  and  on  which  she  residcti 
with  him,  thereupon  for  the  purpose  of  repaying  her  for  the  money,  conveyed  to  her 
the  stock  by  an  abtolute  bill  of  sale  which  he  delivered  to  her,  and  w^hich  she  ever 
after  retained.    No  other  delivery  of  the  stock  was  made;  and  it  remained  and  wtw 
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u^  00  the  farm  as  before.    Three  months  thereafter,  the  defendant,  as  an  oflSeer, 
attached  some  of  the  stock  on  a  writ  against  tlie  huBbar.d.    In  replevin  by  the  wife : 
Hdd,  that  there  was  no  sufficient  delivery  of  the  Htock  from  the  husband  to  the 
wife:   McKee  v.  Uarcehn,  Ib.^  lt>5. 

9.  Alfio  held  that  notice  of  the  sale  to  the  officer  holding  the  writ,  before  service, 
nncommunicatcd  to  the  attaching  creditor,  is  not  notice  to  the  latter:     lb. 

10.  The  sale  by  the  master  of  such  parts  of  a  vessel  a.s  belongs  to  part  owners  who 
were  not,  bnt  might  have  been,  notified  by  telegraph  in  season  to  act  in  the  premises 
t-efore  the  salo,  is  void :     Miller  v.  Thompson,  lb.,  322. 

ScTHE  Faoas. 

1.  If  an  alleged  trustee  does  not  disclose  in  the  original  action,  he  is  liable  to 
O06t5  on  sdre/acias,  although  the  attachment  is  dissolved  before  judgment  is  recov- 
ered ID  the  original  action :    Boicker  v.  Hill,  60  Maine,  172. 

i  The  bona  fide  assignee  of  a  chose  in  action  will,  in  general,  be  protected  against 
ihereleaaeof  the  nominal  plaintiff,  executed  after  notice  to  the  defendant  of  the 
alignment;  but  where  the  payee  of  a  negotiable  promissory  note  fraudulently  in- 
dorsed it  before  maturity,  and  without  value  to  the  plaintifi',  for  the  purpose  of  ex- 
chding  any  inquiry  into  the  fraudulent  inception  or  want  of  consideration  of  the 
note,  and  by  fraudulent  assertions  and  devices  concealed  the  true  relations  of  the 
pirties,  in  an  action  of  scire  facias  to  obtain  an  alias  execution  upon  the  judgment 
recovered  upon  such  note  in  favor  of  the  indorsee  against  the  maker: 

Hdd,  that  the  court  would  not  set  aside  a  release  from  the  judgment  creditor  to 
the  defendant,  but  let  it  have  its  legitimate  eflect :    Athinson  v.  Reynolds,  1  b.,  440. 

ifEPARATE  Estate. 

1.  A  deed  securing  property  to  a  hufloand  in  trust  for  a  wife  for  her  sole  and  sep- 
awte  use,  with  the  declared  intent  to  continue  her  in  reference  to  said  property  a 
^Twwfejto  all  legal  intents  and  purposes,  with  an  express  reservation  of  power  to 
the  wife  to  dispose  of  the  same  by  last  will  or  deed  of  gift,  »  *  ♦  »  her  right 
to  dispose  of  the  same  as  aforesaid  in  any  way  wldch  she  may  choose,  in  no  event 
lo  be  impaired  or  restricted : 

B^M,  not  to  confer  a  right  to  mortgage  the  land  for  the  debt  of  the  husband  and 
»ife:    Heodw  Temple,  4  Heiskell,  34. 

2.  It  Beenbt  that  a  wife's  separate  estate  may  be  charged  with  expenditures  for  the 
^«fefit  of  the  estate.  But  a  wife  having  a  separate  estate  in  lands  in  Tennessee,  and 
»1«  in  MiisiHsippi,  the  court  refused  to  cfiarge  the  Tennessee  lands  with  expend- 
ifofes  for  the  benefit  of  the  Mississippi  estate :     Shacklett  v.  Polk,  lb.,  104. 

3.  A  conveyance  to  a  married  woman  "  to  her  sole  aid  and  behoof, ^^  is  to  her  separate 
'L^:    GrayY.Robb,Ib.,7A. 

^  A  married  woman  can  not  convey  her  separate  estate  by  statutory  deed  with- 
"*\i  privy  examination :     lb. 

Set-ofp. 

In  an  action  by  executors  against  a  bank  to  recover  a  sum  of  money  on  deposit  in 
'^id  bank,  which  stood  to  the  credit  of  their  testate  at  the  time  of  his  decease,  but 
HTas  mbHequently  transferred  by  said  bank  to  the  credit  of  said  executors,  the  bank 
«n  not  be  allowed  to  set-ofT  a  debt  due  to  itself  from  said  testate,  it  having  no  lien 
on  eaid  deposit:  Tobey  et  al.,  executors,  v.  Man^faettirer^  NaUonal  Bank,  9  Bhode 
Inland,  236. 

VOL.  III. — NO.  I. — 10 
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Sheriff. 

1.  A  Bheriff  who  coUecte  money  without  execution,  or  on  an  execution  fundus 
officio,  is  not  liable  to  a  proceeding  agaiuiiit  him  and  his  Bureties  on  his  official  bond : 
Turner  v.  CoUier,  4  Heiskell,  89. 

2.  A  sheriff  is  not  entitled  to  demand  a  bond  of  indemnity  before  levying  an  at- 
tachment on  disputed  property:    Shaw  v.  Holmes^  Ib.^  G92. 

3.  If  a  sheriff  release  property  levied  on,  in  obedience  to  an  attachment,  on  infor- 
mation of  an  adverse  claim,  and  return  nulla  ho^m,  because  plaintiff  does  not  indem- 
nify him,  he  and  his  securities  are  liable  to  an  action  for  false  return  :     Ih. 

Statute  of  Frauds. 

1.  One  who  enters  upon  the  lands  of  another  and  puts  in  crops  under  a  parol 
license  and  a  parol  agreement  that  he  shall  have  the  crops  raised  by  him,  is  entitled 
to  the  crops,  and  in  case  he  is  expelled  from  the  land  and  the  crops  are  converted 
by  the  owner  or  his  agent,  can  maintain  an  action  for  conversion.  (Grover,  J.,  dis- 
senting):    Harrw  v.  tHnk,  49  New  York,  24. 

2.  Where,  under  a  parol  contract  for  the  sale  of  land,  the  vendee,  with  the  consent 
of  the  vendor,  in  pursuance  of  the  terms  of  the  contract,  enters  into  possession  and 
puts  in  crops,  the  invalidity  of  the  contract  to  sell  and  convey  does  not  affect  the 
vendee's  title  to  the  crops,  and  if  the  vendor  refuses  to  perform  and  ejects  the  vendee, 
the  title  of  the  latter  to  the  crops  is  not  thereby  divested.  In  such  case  the  crope^  as 
between  the  parties,  are  not  a  part  of  the  realty,  but  chattels.  (Grover,  J.,  dissent- 
ing):   lb. 

3.  Where  a  vendee,  under  a  parol  contract  of  purchase,  enters  upon  land  with  the 
permission  of  the  vendor,  and  under  an  agreement  that  he  may  occupy  and  work  it 
until  the  vendor  is  prepared  to  convey,  he  is  a  tenant  at  will,  and  as  such,  is  entitled 
to  the  emblements,  unless  he  h;u  made  defaulf'in  his  contract  or  committed  waste,  or 
in  some  manner  terminated  the  tenancy  by  his  own  wrongful  act.  (Allen  and  Gro- 
ver, J  J.,  dissenting):    lb. 

Statute  of  Limitations. 

1.  Where,  in  a  suit  upon  a  promissory  note,  the  defendant  answered  that  at  the 
time  of  tlie  execution  of  the  note  he  Wiis,  and  ever  since  had  been,  a  resident  of  the 
8tate  of  California,  and  that  a  law  of  that  State  limits  ilie  bringing  of  such  actions 
to  four  years,  a  reply  that  the  plaintiff  was  a  resident  of  the  State  of  Indiana  when 
the  note  was  execuied  to  him,  and  that  payment  was  to  be  made  here,  was  held  in- 
sufficient:    VanDom  v.  Bodley,  38  Indiana,  4(>2. 

2.  Suit  commenced  in  1867,  by  the  payee  against  the  maker,  on  a  promissory  note 
dated  in  1851.  The  answer  was  a  statute  of  Califirnia  limiting  such  actions  to  four 
years,  and  alleged  that  the  defendant  had  resided  in  that  State  for  more  than  that 
time  before  suit,  and  still  resided  there.  Kcply  that  both  plaintiff  and  defendant  resi- 
ded in  this  State  when  the  note  was  made;  that  defendant  had  removed  from  the 
State  in  1852,  aiid  was  still  a  non-resident ;  and  that  proceedings  were  commenced 
by  attaching  his  interest  in  lands  within  the  county  where  suit  was  brought : 

ifeW,  on  demurrer,  that  the  reply  was  insufficient :    Harris  v.  florris,  76.,  423. 

Stock  Broker. 

Where  a  stock  broker,  without  authority,  transfers  to  himself  stock  of  a  customer 
in  his  hands  for  sale,  in  6ase  the  stock  is  subsequently  sold  at  an  advance,  the  cus- 
tomer can  charge  him  with  any  profits  realized  from  t!ie  transaction,  or  can  treat  him 
as  having  converted  the  stock  to  his  own  use,  and  charge  him  with  damages  for  the 


Selected  Digest  of  State  Reports.  147 

convenioD ;  but  the  customer  can  not  charge  him  with  the  price  or  valoe  of  the  stock, 
either  aa  purchaser  or  as  having  converted  it,  and  at  the  saipe  time  claim  the  stock 
u  undisposed  of,  and  the  account,  for  that  reason,  not  closed:  Tanmg  v.  Hart,  49 
New  York,  301. 

SUKETY, 

1.  A  Stipulation  of  a  creditor  for  delay  with  a  principal  tiebtor,  after  judgment, 
will  not  releaae  a  surety :    Bryant  y.  Rudiaellj  4  Heiskell,  656. 

2.  A  surety  is  not  entitled  in  equity  to  stay  the  proceedings  on  an  execution 
against  himself  until  the  property  of  the  principal  is  exhausted :    lb. 

Tax. 

A  statute  which  exempts  persons  or  property  from  taxation  is  to  be  strictly  con- 
strued :     Trustees  M,  E,  Church  y.  EUis  et  al.,  38  Ind  ,  8. 

Telegraph. 

1.  The  defendant  company  transmitted  messages  during  the  night,  known  as  night 
messages,  at  about  one-half  of  the  usual  rates  charged  for  day  messages.  And  the 
plaintiff  having  received  a  telegram  offering  them  a  cargo  of  com  at  ninety  cents  per 
boRhel,  went  to  the  defendant's  oflSce,  and  calling  for  one  of  their  night  message 
Uanks,  on  which  was  printed,  it  is  agreed  between  the  sender  of  the  following  mes- 
sage and  this  company  that  the  company  shall  not  be  liable  for  mistakes  or  delays  in 
tlie  transmiasion  or  delivery,  or  for  non-delivery  of  any  message  beyond  the  amount 
reoeiyed  by  said  company  for  sending  the  same ;  send  the  following  message  subject 
to  the  above  terms  which  are  agreed  to;  replied  by  writing  thereon  a  message,  prop- 
erly addressed,  of  the  following  tenor :  '*Ship  cargo  named  at  ninety,  if  you  can  se- 
cure freight  at  ten — wire  us  the  result:"  and  paid  forty-eight  cents,  the  rate  for  night 
messages.  The  message  was  sent,  but  not  delivered,  by  reason  whereof  the  plaintiff 
failed  to  obtain  the  com  at  the  terms  offered,  and  the  price  of  corn  and  freight  im- 
mediately advanced.  The  defendant,  admitted  their  liability  to  the  extent  of  the 
ram  psid : 

Held,  that  the  terms  of  the  foregoing  condition  are  not  reasonable,  and  do  not  ex- 
onerate the  company  from  liability  beyond  the  sum  paid  for  the  transmission  of  the 
message.    Appleton,  C.  J.,  dissenting :     True  v.  Int,  TeL,  Co.,  60  Me.,  9. 

2.  Held,  also,  that  the  rule  of  damages  in  such  case  is  the  difference  between  the 
price  named,  and  that  which  the  plaintiff  would  have  been  obliged  to  pay  at  the 
same  place,  in  order  by  due  diligence,  after  notice  of  failure  of  the  telegram,  to  pur- 
chase the  like  quantity  and  quality  of  corn,  *with  the  same  rule  in  relation  to 
freight:    lb, 

TrnjB. 

Where  stock  is  transferred  partly  in  payment  of  a  precedent  debt  and  partly  for 
a  consideration  paid  at  the  time,  the  purchaser  will  not  be  regarded  as  a  holder  for 
value  as  against  one  having  the  legal  title  or  a  prior  equity,  so  far  as  the  assignment 
vas  received  in  payment  of  the  precedent  debt  (Grover,  J.,  dissenting),  but  is  entitled 
to  a  lien  for  the  amount  of  the  consideration  paid,  and  to  a  re-payment  of  that 
amount,  before  he  will  be  required  to  re-convey  the  stock :  Weaver  v.  Barden,  49 
New  York,  284. 

TOWXB. 

By  authority  of  law,  in  1853,  the  town  of  Depere,  to  aid  in  the  construction  of 
certau  roads^  issued  its  bonds,  payable  in  twenty  years,  with  interest  payable  annu- 
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ally.  Subsequently,  by  resolution  of  the  county  board,  certain  parts  of  the  territory 
and  inhabitants  previously  included  in  said  town,  were  organized  into  the  defendant 
towns,  the  remaining  territory  and  inhabitants  still  constituting  the  town  of  Depere. 
In  an  action  to  enforce  contribution  from  the  defendant  towns  of  their  proportion* 
ate  share  of  sums  paid  by  the  town  of  Depere  as  interest  on  said  bonds,  no  provieion 
appearing  to  have  been  made  in  the  organization  of  t)ie  defendant  towns  for  the 
payment  of  any  of  said  indebtedness  of  them : 

Hcidf  that  they  were  not  liable :  Town  of  Depere  v.  Town  of  BdUxue^  31  Wis- 
consin, 120. 

Trade-mark. 

It  seems  that  it  is  not  necessary  that  the  claimant  of  a  trade-mark  in  an  action  for 
its  infringement  should  show  an  exclusive  right  to  it  The  right  must  be  exclusive 
uu  against  defendant.  The  principle  upon  which  relief  is  granted,  is  that  defendant 
^all  not  be  permitted,  by  the  adoption  of  a  trade-mark  which  is  untrue  and  decep- 
tive, to  sell  his  own  goods  as  those  of  plaintiff,  thus  injuring  the  latter  and  defraud- 
ing the  public :    Neivman  v.  Alvord,  51  N.  Y.,  189. 

Trespass. 

1.  Where  a  party  is  ejected  forcibly  from  a  car,  and  brings  an  action  of  trespasp, 
and  in  his  declaration  alleges  secondary  or  consequential  damages  by  reason  of 
detention,  etc.,  a  demurrer  is  properly  sustained,  as  the  declaration  shows  a  case  in 
which  trespass  at  common  law  w^ill  not  lie,  that  action  being  always  for  immedi- 
ate and  direct  injury:     Bamum  v.  B.  &  0.  R.  R.  Co.,  5  West  Virginia,  10. 

2.  In  an  action  for  being  ejected  from  a  railroad  car,  it  is  not  sufficient  to  aver 
generally  that  the  party  was  wrongfully  ejected,  but  it  must  be  sufficiently  set  forth 
that  his  expulsion  was  improper  and  wrongful;  t.  e.,  being  nghtfttHy  in  the  car,  he 
was  illegally  expelled :    76. 

3.  An  action  of  trespass  lies  against  an  officer  who  attaches  the  goods  of  a  stranger, 
notwithstanding  they  are  so  intermingled  with  those  of  the  debtor  that  the  officer 
can  not  distingnish  them,  if  the  owner  is  present  and  offers  to  select  his  and  is  pre- 
vented from  BO  doing  by  the  officer :     Yates  v.  Wormdey  60  Maine,  496. 

Trial. 

Where  a  party  proposes  to  impeach  a  witness  by  proving  inconsistent  written  state- 
ments, it  is  sufficient  to  show  the  witness,  or  read  to  him,  the  paper,  and  if  its 
genuineness  is  admitted,  the  party  can  introduce  it  when  he  has  the  case  and  the 
right  to  put  in  evidence ;  and  it  is  not  the  legal  right  of  the  other  party  or  the  wit- 
ness to  enter  into  any  explanation  of  the  contents  of  the  paper  until  after  it  has  been 
introduced  in  evidence.  It  is  within  the  discretion  of  the  court,  however,  to  vary 
the  order  of  proof:    Romertze  v.  E.  R.  N.  Bank,  49  N.  Y.,  677. 

Trust  and  Trustee. 

1.  A  fund  being  settled  by  a  Chancery  Court  on  a  married  woman,  the  court  ap- 
pointed a  trustee,  who  was  ordered  to  give  bond  in  another  court  of  the  Chancery 
District,  and  then  to  receive  the  fund  and  make  annual  reports  and  settlementn  in  the 
latter  court : 

Held,  that  the  order  as  to  the  reports,  etc.,  iias  void,  and  conferred  no  jurisdiction 
on  the  court :    State  for  Barker  v.  McAnley,  4  Heiskell,  424. 

2.  The  order  of  the  court  to  which  the  trustee  was  directed  to  report,  appointing 
a  new  trustee,  and  directing  him  to  settle  with  the  administrators  of  the  former 
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tnutee,  and  a  Bettlement  made  with  them,  were  held  to  be  no  protection  to  the  admin- 
istratora,  the  beneficiary  not  appearing  to  have  been  a  party  or  to  have  taken  any  part 
in  the  proceedings :    lb. 

3.  An  appointment  of  a  trustee  to  sell  land  in  place  of  one  who  has  died,  made 
on  motion  simply,  if*  void  :     Williams  v.  Neil^  Ib,^  279. 

4.  It  seems  that  the  heirs  of  a  trustee  to  sell  need  not  be  parties  to  a  stationary 
proceeding  for  the  appointment  of  a  new  trustee :    lb. 

5.  The  Btatate  of  limitations  does  not  run  against  an  express  trust,  until  it  is 
repudiated  or  denied  by  the  trustee:     Gardner  v.  Gardner j  Ib.j  303. 

6.  A  trustee  will  be  held  to  take  an  estate  to  continue  just  so  long  as  the  purposes  of 
the  trust  require:    Bowers  ▼.  Bowers,  lb.,  294. 

7.  A  condition  attached  to  a  power  of  sale  contained  in  a  trust  deed,  that  the 
trustee  shall  only  sell  by  and  with  the  consent  of  the  grantor,  to  be  manifetited  by 
his  uniting  in  the  ctmveyance,  is  valid.  It  is  an  essential  condition  and  can  not  be 
dispensed  with.  If  no  provision  is  made  for  the  execution  of  the  power  in  case  of 
the  death  of  the  grantor,  it  is  extinguished  by  such  death :  Kiaaam  v.  DierkeSy  49 
New  York,  602. 

8.  Evidence  of  the  object  and  purpose  for  which  a  conveyance  was  made,  is  not 
adminsible  to  convert  the  deed  purporting  to  be  an  abwlute  conveyance  into  one  of 
any  trust  not  expressed  therein  :     Gerry  v.  Stimson,  60  Maine,  186. 

9.  Where  such  a  conveyance  was  intended  to  be  in  trust  for  the  grantor  and  hid 
wife,  but  the  trust  was  not  expressed  in  the  deed,  no  resulting  trust  can  arise  from 
the  subsequent  payment  of  money  by  the  children  of  the  grantor:    lb. 

10.  If  a  cestui  que  trust  be  induced  by  fraud  to  discharge  the  trust,  it  must  be  con- 
sidered as  extinguished  so  far  as  an  innocent  purchaser  of  the  trust  property  who 
buys,  relying  upon  the  discharge,  is  concerned :  Penn.  B.  R.  Co.  v.  Mayo,  lb.,  306. 

11.  But  if  a  person  whose  own  note  is  deposited  in  trust  for  others,  among  whom 
its  proceeds  are  to  be  divided,  obtain  possession  of  it  without  the  con»ient  of  the  cestui 
que  trust,  an  action  for  money  had  and  received  brought  against  him  in  the  name  of 
the  depositary,  by  and  for  the  benefit  of  one  of  those  entitled  to  a  share  of  the 
amount  due  on  the  note,  is  maintainable;  nor  can  the  suit  bo  discontinued  by  the 
nominal  plaintiff  or  his  assignee,  without  the  assent  of  the  party  in  interest :     lb. 

12.  The  obligee  in  a  bond  secured  by  a  trust  deed,  delivers  the  same  to  a  third 
party  with  the  understanding  on  the  part  of  the  obligee  that  the  bond  was  to  be 
delivered  to  the  obligor ;  and  that  such  third  party  was  then  to  become  the  payor 
of  the  debt,  and  the  bond  is  to  be  delivered  to  the  obligor ;  it  is 

Hdd,  there  being  no  allegation  or  proof  of  fraud,  in  a  bill  brought  by  the  executor 
of  the  obligee  to  enforce  the  trust,  that  the  bond  was  cancelled  and  the  trust  dis- 
charged ;    Fierey's  Heirs  v.  Pierey,  ExW,,  6  West  Virginia,  199. 

USCKY. 

1.  Usury  laws  are  designed  to  protect  the  borrower  from  being  obliged  to  pay  more 
than  the  amount  limited  thereby,  for  the  loan  or  forbearance  of  money;  and  not  to 
prevent  the  lender  from  receiving  such  excess  from  third  parties,  who  voluntarily 
undertake  to  pay  it :     McArthur  v.  Schenek  et  a/.,  31  Wis.,  673. 

2.  A.  proposes  to  buy  of  B.,  a  farm  valued  at  $2,500  cash,  if  he  can  borrow  the 
money,  and  applies  to  C.  therefor.  C.  offers,  through  B.  as  his  agent,  to  loan  the 
amount  to  A.  for  thirty  dollars  in  excess  of  the  highest  legal  interest ;  and  upon  A. 
refuging  to  borrow  on*  those  terms,  B.  agrees  to  pay  the  thirty  dollars,  or  to  accept  for 
the  hmd  $2,470 ,  and  A.  thereupon  receives  from  C.  and  pays  to  B.  the  last  named 
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sum,  and  gives  his  note  and  mortgage  to  C.  for  $2,600,  at  the  highest  legal  rate  of 
interest : 

Held,  in  an  action  by  C.  against  A.  that  there  is  no  contract  on  A/a  part  to  pay 
usurious  interest,  and  thai  the  note  and  mortgage  are  valid :    lb. 

Vendor  and  Vendee. 

1.  After  a  contract  of  sale  has  been  rightfully  rescinded  by  the  vendor  on  account 
of  fraud  on  the  part  of  the  vendee,  the  contract  is  at  an  end,  and  no  act  on  the  part 
of  the  vendor  alone  can  revive  it :    KinTiey  v.  Kieman^  49  N.  Y.,  164. 

2.  Consequently,  after  such  a  rescision,  an  action  by  the  vendor  against  the  vendee 
upon  the  contract  of  sale  is  not  maintainable.  And  the  bringing  of  such  an  action 
will  not  (without  judgment  thereon)  revive  the  contract  of  sale  so  as  to  constitute  a 
bar  to  an  action  for  conversion  previously  brought  by  the  vendor  against  a  third 
party,  who  had  received  a  portion  of  the  property  from  the  fraudulent  vendee:  lb. 

3.  So,  also,  the  receipt  by  the  vendor  from  the  vendee  of  compensation  in  any 
form  or  upon  any  basis  for  that  portion  of  the  goods  which  the  latter  has  retained, 
will  not  affect  the  title  to  the  residue  or  the  action  pending  for  the  conversion 
thereof.  A  settlement,  therefore,  with  the  vendee,  of  the  action  upon  the  contract  of 
sale  from  which  is  expressly  excluded  that  portion  of  the  goods  for  the  conversion  of 
which  the  first  action  was  brought,  will  not  affect  that  action.  So  long  as  the  settle- 
ment is  confined  to  the  portion  of  the  goods  retained  by  the  vendee,  it  is  immaterial 
to  the  defendant  in  the  first  action  whether  it  is  in  the  form  of  a  payment  as  on  a 
purchase  or  of  compensation  for  a  conversion.  Nor  is  it  material  whether  upon  such 
settlement  the  vendor  retains  the  original  consideration  received  under  the  contract, 
or  whether  other  compensation  is  substituted.  It  b  not  a  revival  of  the  old  contract, 
but  a  new  one  different  from  and  embracing  only  a  part  of  the  subject  of  the  former 
( Grover  and  Allen,  J.  J.,  diK<enting) :    lb. 

4.  A  contract  to  sell  and  convey  land  can  only  be  performed  by  giving  a  deed 
that  will  vest  in  the  grantee  an  indefeasible  title :    Delavan  v.  Dunam^  /6.,  485. 

5.  Where,  under  such  a  contract,  the  vendee  is  prepared  to  pay  the  purcha*^ 
money,  but  in  consequence  of  the  title  being  incumbered  the  vendor  is  unable  to 
perform,  a  tender  of  the  purchase  money  is  not  necessary  in  order  to  preserve  the 
vendee's  ri^ht  under  the  contract :    lb. 

6.  Where  an  order  is  sent  to  a  merchant  or  manuiacturer  of  goods  in  which  he 
deals,  silent  as  to  price,  and  the  order  is  accepted,  the  law  fixes  the  price  at  the  cur- 
rent  rate  at  which  the  goods  are  sold,  and  the  party  ordering  is  equally  bound  as  if 
the  price  had  been  stated  in  the  order.  So,  where  an  order  is  given  for  two  articles 
mixed,  to  a  manufacturer  of  such  a  mixture  without  specifying  the  proportion  of 
each  article,  the  manufacturer  is  empowered  to  compound  the  same  in  the  usual 
manner  in  which  the  mixture  is  prepared  for  market,  and  an  acceptance  of  the 
order  makes  a  valid  contract  to  that  effect:     Konilzky  v.  Meyer,  lb.,  571. 

7.  Grantee  of  land  who  mortgaged  it  back  for  purchase  money,  can  not  set  up  a 
mere  defect  in  the  grantor's  title  as  a  defense  to  a  foreclosure  of  the  mortgage, 
nor  ask  a  rescission  of  the  contract  on  that  ground,  but  must  rely  on  his  cove- 
nants :    Booth  V.  Ryan,  31  Wisconsin,  45. 

Vendor's  Lien. 

1  Two  sub-purchasers  of  land  subject  to  a  vendor's  lien,  buying  on  the  same  day, 
held  to  contribute  ratably  to  the  purchase  money:     WUkea  v.  Smithy  4  Heiskell,  86. 

2.  If  one  of  two  sub-purchasers,  liable  to  contribute  to  the  discharge  of  a  vendor's 
lien,  owe  a  part  of  the  purchase  money  to  the  original  vendee,  that  will  be  fint 
applied,  and  he  will  contribute  pro  rata  to  the  remainder:    /6. 
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3.  The  vendor  of  a  tract  of  land  sold  by  title  bond,  assigned  one  of  the  par- 
chase  notes  to  the  complainant,  and  agreed  not  to  make  a  deed  to  the  purchaser 
antil  the  note  was  paid.  The  vendor  and  purchaser  rescinded  the  contract  of 
fale.  and  the  vendor  sold  to  another  by  title  bond: 

Held^  that  the  note  was  a  lien  on  the  land  in  the  hands  of  a  second  purchaser: 
Yovu/  V.  Aikitm^  Ib.y  529. 

4.  Where  the  legal  title  of  land  is  conveyed,  the  implied  lien  of  the  vendor 
for  the  price  does  not  pass  by  assignment  of  the  debt;  otherwise,  where  a  title 
bond  only  is  executed:     Tharpe  v.  Dunlapf  Ib,j  674. 

Vested  Rights. 

Where  the  owners  of  certain  lands  dedicate  a  ytortion  to  public  uses  as  parks, 
esplanades,  or  otherwise,  individual^  purchasing  from  the  town  proprietors  lots 
£tcing  on  such  public  grounds*,  subsequent  to  their  dedication,  and  making  lasting 
and  valuable  improvements  iherecm,  when  lota  are  enhanced  in  value  by  their 
porsition,  and  would  be  made  of  less  value  by  a  change  of  such  grounds  from 
public  to  private  use,  have  a  vested  interest  in  the  trust  which  no  legislature  can 
abridge  or  des^tr.^y.  And  the  repeal  of  a  statute  under  which  a  right  has  vested, 
does  not  divest  or  destroy  that  right:  Comni'rs  of  Franklin  County  v.  Lalhropy  9 
Kan.,  453. 

Wab. 

1.  Peraonal  chattels  of  a  non-combatant  citizen  captured  in  battle  during  the  civil 
war,  and  sold  by  the  soldiers  of  the  capturing  pirty,  U.  S.  A.,  to  a  citizen,  and  de- 
manded of  him  by  the  owner  within  twenty-four  hours  after  capture : 

Hdd  subject  to  the  Ji«  jmtliminii :    Elrod  v.  Alexander^  4  Heiskell,  342. 

2.  Trover  will  not  lie  for  horses  taken  in  W^t  Tennessee  during  the  war,  under 
military  orders,  for  the  use  of  the  U.  S.  Army,  and  to  prevent  them  falling  into  the 
hands  of  Confederate  troops  :     Thomaamn  v.  Glmony  Ib.^  615. 

3.  As  to  i>arties  livino:  in  opp  nin^  8(»ciions,  interest  did  nv)t  run  during  the  war: 
McGawfhy  v.  Bcrg^  Ib.^  695;  Blake  v.  NetiU^  lb.,  n(»te. 

Way. 

1.  Where  riparian  proprietors  have  laid  out  and  sold  their  land  in  lota  as  delin- 
eated upon  a  plan  having  .streets  indicated  thereon,  terminating  upon  a  navigable 
stream,  such  streets  will  be  considered  as  dedicated  to  the  use  of  purchasers  of  such 
lots  and  of  the  public,  down  to  the  water  at  aU  stages  of  the  tide,  unless  there  be 
iM>me  express  reservation  of  the  flats,  alihough  the  lines  upon  such  plan,  indicating 
the  boondnry  of  the  tier  of  lots  nearest  the  river,  be  drawn  at  high  water  mark 
Stdton  V.  Bangor,  60  Maine,  313. 

2.  The  conversion  of  a  way,  dedicated  to  the  use  of  purchasers  of  adjoining  lo's 
into  a  public  way,  dues  nut  authorize  the  award  of  more  than  nominal  damages:    lb. 

Will. 

1.  Where  a  will  contained  the  following  provisions:  "I  direct  that  all  my  jus^ 
debts  be  p.iid,  and.  for  that  purp  >se,  I  authorize  the  sale,  by  my  executrix,  of  any  of 
my  estate — real  or  personal.*'  .  .  .  .  "I  hereby  charge  all  my  real  estate, 
with  the  payment  of  all  the  legacies  and  annuities  named  in  my  will."  *  ♦  *  "If 
appoint  my  wife  the  guardian  of  the  person  and  estate  of  my  son,  during  his  minor- 
iij,  aad  also  executrix  of  this,  my  will,  and  authorize  her  to  sell  any  of  my  real 
e^ate,  and  request  that  no  bond,  or  a  bond  of  nominal  amount  only,  be  required  of 
her  as  executrix  ;'*  it  was 

i/eU,  that  the  autliority  to  sell  the  testator's  real  estate  therein  contained,  was 
gi^eo  to  said  executrix,  as  executrix,  and  not  to  her  personally ;  and,  consequent!,*^ 
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after  her  subsequent  marriage  and  the  conik^quent  exiingiiishment  of  her  powers  ah 
executrix,  as  provided  by  chapter  15G,  section  17,  of  the  revised  statutes,  theadmio* 
istrator  de  bonis  non  with  the  will  annexed  then  appointiHl,  Bucc-eeding  to  the  powers 
which  said  executrix  previously  had,  (see  «eclion  27,  chapter  156  of  the  revised  stat- 
utes,) had  the  same  power  to  sell  nny  of  said  testator  s  real  estate  for  the  payment  of 
debts :     Bailey^  admW^  v.  Broum,  9  Kiiode  Inland,  1\ . 

Hddy  further^  ihnX  notwithstanding  a  provision  in  the  will  that  the  legacies  and 
annuities  therein  named  were  payable  in  one  year  after  the  death  of  the  testator,  yet 
if  they  were  not  all  paid  within  one  year  thereafter,  the  executrix,  and  the  adminis- 
trator in  her  place,  retained  the  power  to  sell  the  real  estate  for  their  payment  after 
the  year  had  elapsed :    lb. 

Heldf  furthei',  that  his  authority  to  sell  the  real  estate  did  not  cease  at  the  expira- 
tion of  the  year,  within  which,  by  the  terms  of  the  will,  the  legacies  and  annuities 
therein  named  were  to  be  paid,  or  because  more  than  three  years  (the  time  allowed 
by  law  for  the  settlement  of  estates  had  elap^^ed,  since  the  probate  of  the  will.  That 
so  long  as  the  administrator  retained  the  right  to  p.iy  the  debts  and  legacies,  he  still 
retained  the  power  to  sell  the  real  estate  for  their  payment:     lb. 

2.  J.  D'W.,  by  the  third  clause  of  his  will,  provide. I  as  t\»ll  jws;  *'  I  give,  bequeath 
and  devise  unto  my  son,  John  D'W.,  Jr.,  durhig  his  natural  life,  the  use  and  im- 
provements of  the  farm  where  I  now  live,  wiili  the  live  stock  and  farming  utensils 
belonging  thereto,  and  after  his  dccjase,  I  giv.?,  devise  and  b.vj  leith  the  same  estate, 
both  real  and  pei'sonal,  to  my  grandson,  Algernon  L.  D'W.,  his  heirs,  executors,  ad- 
ministrators and  assigns,  forever;  provided,  however,  that  if  the  said  A.  L.  D'W., 
should  die  without  lawful  issue  living  at  the  lime  of  his  death,  then,  in  that  case,  I 
give,  bequeath  and  devise  the  same  estate,  both  real  and  personal,  unto  his  surviv- 
ing sistei-s,  Susan  A.  D'W.,  Elizabeth  V.  D'W.,  and  Maria  G.  D'W.,  or  such  of  these 
as  may  survive  the  said  A.  L.  D'W.,  their  heirs  and  asMgns  forever.'* 

JTc/J,  John  D'W.  being  dead,  Amelia  D'W.  having  died,  leaving  children,  Alger- 
non, £lizal)eth  and  Maria  living,  and  Elizabeth  being  married ;  Firsty  that  the  es- 
tate given  to  Algernon  L.  D'W.  was  a  fee-simple,  subject  to  the  conditions  expresse*! 
in  the  will ;  SecoruUyy  that  the  gift  over  referred  to  issue  living  at  his  death,  and 
was  not  void  as  referring  to  an  indefinite  failure  of  issue,  but  wait  goo<l  as  an  execu- 
tory devise;  and,  Tldrdly^  that  the  sisters  of  Algernon,  who  survived  him,  would 
take  the  estate  in  fee  (if  he  died  without  leaving  is.Hue  living),  but  that  the  iwue  of 
his  sister  Amelia,  the  sister  who  died  before  him,  took  no  interest  in  the  estate,  and, 
that  if  no  sister  of  Algernon  should  survive  him,  the  fee  once  vested  in  him  would 
not  be  diverted.    D*  Wolf  et  at.  v.  Onrdiner^  Ib.^  145. 

5.  A  mere  naked  possibility  or  exj)ectancy  can  not  be  as.^igned  at  law,  but  a  con- 
tingent right,  founded  on  an  executed  instrument,  where  the  contingency  does  not 
depend  on  the  existence  at  a  particular  time  of  a  person  now  in  existence,  can  be 
released  to  the  terre  tenant,  or  i)erson  in  possession  by  a  rightful  title  (although 
quaere,  whether  it  can  be  so  relca-^cd  to  strangers).    Hence  it  was 

Heldy  fourthly,  that  the  sisters  of  Algernon  D'W.  might  pass  their  interest  in  said 
estate  to  him,  by  any  instrument  operating  by  way  of  estoppel  or  release,  the  power 
being  given  to  his  married  sister  to  release  her  interest,  jointly  with  her  husband, 
by  chapter  728  of  the  statutes,  even  if  it  did  not  exist  under  the  provisions  of  sec- 
tion 6  of  chapter  136  of  the  Revised  Statutes.    lb. 

6.  A  testator  devised  to  his  wife  ten  dollars  to  he  paid  her  by  his  executor  in  ad- 
dition to  the  provision  made  for  her  support  and  maintenance  during  her  natural 
life  by  his  devisees,  agreeably  to  the  conditions  of  their  bond  for  that  purpose  which 
was  to  be  in  lieu  of  dower ;  and  charged  all  his  property  devised  to  the  faithful  per- 

ormance  of  said  bond,  and  iu  the  event  of  the  non-performance  thereof,  enough  of 
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his  estate  thus  devised  to  be  sold  by  his  executor  as  will  provide  such  support.  He 
then  devised  three  specified  parcels  of  real  estate  in  fee-simple  to  his  sons,  B.  and  F., 
subject  to  the  foregoing  charge  of  his  wife's  maintenance,  in  the  proportion  of  two- 
fifths  of  the  amount  required  therefor,  and  also  to  the  payment  of  his  debts  in  the 
same  proportion ;  and  the  remainder  of  his  estate  to  two  daughters  and  a  third  son 
(the  executor),  in  equal  proportions,  subject  to  the  same  charge  in  the  proportion 

of  three-fifths  of  the  amount  required  therefor : 
Heldj  that  notwithstanding  the  bond  with  the  performance  of  the  conditions  of 

which  the  property  devised  was  charged  was  intended  to  be  executed  on  the  same 

day  with  the  will,  but  in  fact  was  not  until  two  months  afterwards,  and  after  the 

death  of  the  testator,  the  provisions  in  the  will  relate  to  the  bond,  and  its  provisions 

are  binding  and  constitute  a  valid  charge  upon  the  estate  devised :     PeitintpU  v. 

Pelting,  60  Me.,  411. 

7.  AUo  held,  that  it  was  the  dutv  of  the  executor  to  see  whatever  was  needful  for 

the  maintenance  of  the  testator's  ^vidow  in  accordance  with  the  provisions  of  the 
will,  if  not  furnished  by  the  devisees,  should  be  supplied,  and  the  proper  contribu- 
tion due  from  any  delinquent  devisee  enforced  :  ■  lb. 

8.  ^iiso,  heldj  that  the  proper  method  of  determining  how  far  the  power  of  sale 

conferred  upon  the  executor  by  the  provisions  of  the  will  sliould  be  exercised,  is  the 
settlement  of  an  account  in  probate,  wherein  he  should  charge  himself  with  his  own 
fifth  of  all  expenditures  less  the  value  of  the  widow's  labor  in  his  family,  and  witli 
whatever  has  been  contributed  by  either  of  the  other  legatees  or  collected  from 

them  and  be  allowed  the  cost  of  maintenance  :    lb. 

9.  AUOf  htldj  that  the  statute  of  limitations  is  not  applicable  to  the  costs  of  main- 
tenance sastained  by  the  executor  in  behalf  of  the  widow  of  the  testator :    lb. 

10.  A  writing  signed  by  the  widow  stipulating  that  no  person  shall  ever  call  on  a 
certain  one  of  the  devisees  of  the  property  thus  charged,  or  his  property,  for  any 
part  of  her  support  as  long  as  there  is  any  of  the  other  property  left,  is  not  a  waiver 

of  support  from  the  estate,  and  is  void :    76. 

11.  A.,  by  his  will,  devised   all  his  estate,  real  and  personal,  to  remain  in  the 

hands  of  his  executors,  to  be  managed  for  the  benefit  of  his  child  or  children ;  that 
his  executors  appropriate  as  much  of  the  yearly  income  of  his  estate  as  they  think 
necessary  to  the  support,  etc.,  \oi  his  child  or  children,  and  pay  the  residue  to  his 
wife  daring  life  or  widowhood ;  at  her  death  or  marriage,  the  whole  estate  and  in- 
come to  vest  in  his  child  or  children.  If  any  child  should  die  under  twenty,  leav- 
ing no  child  or  children,  or  the  descendants  of  such,  axid  his  "wife  be  married  or 
dead,"  the  entire  interest  of  such  child  to  go  to  his  brother  or  sister,  or  descendants 
of  such ;  or  if  no  brother  or  sister,  nor  descendants  of  such,  then  his  entire  estate  to 
go  to  the  brothem  and  sisters  of  the  testator.  The  testator  had  two  children,  who 
died  before  the  widow : 

Hddj  that  the  death  of  the  children,  leaving  the  wife  unmarried,  was  a  contin- 
gency not  provided  for  by  the  will,  and  that  she  took  the  whole  estate  absolutely  as 
heir  and  distributee  of  the  surviving  child :    ATidrews  v.  AndrevWf  4  Ileiskell,  54. 

12.  A  bequest  to  children  as  a  class,  to  take  effect  after  the  termination  of  an  in- 
tervening estate,  will  include  after-bom  children :    Bowers  v.  Bowers,  lb.,  293. 
Wbit  op  PoeSEBSIOK. 

A  court  of  equity  always  has  jurisdiction  to  carry  into  effect  its  own  decrees  and 
is  not  fitndm  officio  until  the  decree  is  executed  by  the  delivery  of  possession.  And 
where  a  person,  not  a  party  to  the  suit,  is  in  possession  of  property  which  is  the 
subject  of  the  decree,  and  refuses  to  give  it  up,  it  is  usual  to  make  a  rule  upon  him, 
and  unless  he  shows  a  paramount  right  in  himself,  to  order  the  property  to  be  deliv- 
ered up,  and  to  enforce  such  order  by  attachment  if  necessary :  TritnUe  et  a/,  v.  Pai- 
H  TnuUe,  6  West  Va.,  432, 
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Abatement. 

Death,  When  a  debtor  dies  between  the  time  of  the  service  of  the  rule  to  show 
cause,  and  his  adjudication  as  a  bankrupt,  the  proceedings  will  be  abated :  In  re 
Frazier  v.  McDonald,  8  B.  R.,  237. 

Appeal  and  Review. 

From  Circuit  to  Supreme,  and  District  to  Circuit:    In  re  CoRey,  8  B.  R.,  71. 

Attachment  to  satisfy. final  judgment. — See  Sheriff. 

When  the  law  recognizes  the  existence  of  a  lien,  and  "authorizes  a  provifdonal 
attachment  of  sufficient  property  to  satisfy  the  final  judgment,  being  to  detennine 
simply  the  amount  of  the  lien,  such  an  attachment  is  not  dissolved  by  section  14  of 
the  Bankrupt  Act,  when  issued  within  four  months  prior  to  commencement  of  pro- 
ceedings in  bankruptcy :     U,  S.  Sup,  Court,  Marshal  v.  KnoXy  8  B.  R.,  97. 

AoMiNiSTBAToa. — See  Surviving  Partner, 

Agent. 

1.  Fiduciary  CapaeUy,  The  statutes  of  Wisconsin  allow  arrests  in  all  actions  of 
tort,  and  for  money  received  and  misapplied  by  an  agent,  factor  or  broker.  The  26th 
section  of  the  Bankrupt  Act  exempts  the  bankrupt  from  arrest  upon  all  debts  or 
claims  from  which  his  discharge  would  release  him.  Section  19  allows  demanda 
"for  goods  or  chattels  wrongfully  taken,  converted  or  withheld  "  to  be  proven : 

Held,  that  the  words  "fiduciary  character,"  in  section  33  of  the  Bankrupt  Act,  do 
not  refer  to  demands  arising  out  of  torts,  such  as  trespass  or  trover. 

2.  Money,  collected  by  an  agent  under  an  agreement  to  account  and  pay  over  the 
balance  of  proceeds  monthly  to  his  principal,  is  not  a  debt  created  in  a  "fiduciary 
character"  within  the  meaning  of  the  Bankrupt  Act.  A  bankrupt  is  not  liable  to 
arrest  on  such  a  debt,  and  it  is  discharged  in  bankruptcy. 

3.  The  words  '^fiduciary  character,"  in  the  act  of  1867,  are  essentially  the  same  sa 
"  any  other  fiduciary  character,"  in  the  act  of  1841,  which  act  has  been  construed 
by  the  United  States  Supreme  Court,  in  Chapman  v.  FoiTsyth,  2  How.,  202,  as  not 
including  cases  of  this  character,  but  as  having  reference  to  special  or  technical 
trusts,  as  distinguished  from  such  as  the  law  implies  from  the  contract  of  the 
parties,  (citing  Cromie  v.  Cottiny,  104  Mass.,  245,  and  disapproving  In  re  Kimball, 
2  N.  B.  R.,  74  and  114  quarto,  in  which  case  Circuit  Judge  Nelson  aflirmed  the 
opinion  of  the  District  Judge,  "  that  a  commission  merchant,  who  received  property 
from  a  country  dealer  to  sell  and  remit  the  proceeds,  after  deducting  his  commission 
for  selling,  was  liable  to  arrest  in  an  action  for  not  paying  over  the  proceeds.") 

4.  When  an  agent  is  to  account  monthly  with  his  principal,  a  court  might  infer 
that  the  agent  was  allowed  to  mingle  the  money  collected  with  his  other  funds,  and 
to  consider  himself  an  absolute  debtor  for  that  amount,  and  if  authority  to  do  so 
may  be  implied  from  the  course  of  dealing,  the  agent  would  be  exempted  from  lia- 
bility for  a  conversion  of  the  money :  Hopkins,  J.,  United  States  Circuit  Court ; 
Grover  &  Bok^  v.  Ginton,  8  B.  R.,  312. 
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AssiGXEE — DuiieB — Ecmoitxd  of— Choice  of— Res  adjudiada. 

1.  It  is  the  duty  of  an  assignee  to  disclose  to  the  creditors,  upon  inquiry,  the  main 
facts  known  to  him  relating  to  the  condition  and  assets  of  the  bankrupt  estate.  It 
i»  not  a  sufficient  excuse  that  he  could  not  give  accurate  estimates  as  to  what  the 
estate  would  pay.    His  books  must  be  always  open  to  the  inspection  of  creditors. 

2.  The  assignee  must  also  make,  in  season,  the  inventory  and  reports  required  o^ 
him  by  the  Bankruptcy  Act  and  the  rules  of  the  Supreme  Court.  (See  sections  17 
Bankruptcy  Act,  and  Kules  19,  20, 21  and  28.)  When  an  assignee  has  clearly  failed 
to  gire  such  information  as  he  is  bound  to  give,  and  when  he,  moreover,  has  omitted 
to  make  the  reports  required,  the  Court  will  remove  him. 

3.  On  a  pevifiory  petition  for  removal  to  Circuit  Court,  the  proper  practice  is  to 
direct  the  District  Court  to  make  the  removal  and  the  new  appointment  instead 
United  States  Circuit  Court,  Ills.,  N.  D.:    In  re  PerkinB,  8  B.  R.,  56. 

4.  Creditors  filed  specifications  to  oppose  a  bankrupt's  discharge  on  the  ground 
that  the  bankrupt  had  fraudulently  disposed  of  his  property,  contrary  to  the  pro- 
visions of  the  Bankrupt  Act.  The  Court  held  the  specifications  not  proved  as  a 
matter  of  fact  and  granted  the  discharge.  The  assignee  afterwards  sued  the  trans- 
feree of  the  property,  setting  up  in  substance  the  same  facts  as  alleged  in  the  spec- 
ifications. The  transferee  sought  to  enjoin  the  assignee,  on  the  ground  that  the  case 
was  "  ret  adjvdioaia," 

Held,  that  the  former  proceeding  was  rea  inter  alias  adja^  and  in  no  way  binding 
upon  the  assignee.  United  States  District  Court,  S.  D.  N.  Y.,  Blatchford  J.:  In  re 
PeniL,  8  B.  R,  93.    See  In  re  Perform,  8  B,  R.,  357. 

C<JCT9 — (hunad  fees — Dismissal. 

1.  When  there  are  no  other  debts  besides  that  of  the  petitioning  creditor,  on 
which  the  debtor  may  be  adjudged  a  bankrupt,  he  is  entitled  to  have  the  proceed- 
ingii  against  him  dismissed  on  the  payment  of  the  petitioning  creditor's  debt  and 
cosfcj. 

2.  In  a  case  where  the  adjudication  has  been  resisted,  the  petitioning  creditor  may 
recover  the  costs  that  are  allowed  by  law  to  a  party  recovering  in  a  suit  in  equity  as 
defined  by  act  of  February  26, 1853:  10  Statutes  at  Large,  161;  (General  order 
31,  Rules  in  Bankruptcy). 

3.  In  such  a  case  a  special  allowance  for  counsel  fees  of  petitioning  creditors' 
counsel  will  not  be  made :    In  re  Skeahan,  8  B.  R.,  353. 

CoMMEBCiAL  Paper. — Endorser, 

1.  A  suspension  of  payment  of  one  piece  of  commercial  paper  for  fourteen  days 
without  legal  excuse,  is  an  act  of  bankruptcy. 

2.  To  have  a  debtor  adjudged  a  bankrupt  it  is  not  necessary  that  he  be  shown  to 
be  actually  insolvent.  It  is  sufficient  to  show  that  he  has  committed  what  the  law 
defines  to  be  an  act  of  bankruptcy.  Actual  insolvency  must  be  shown  when  the  act 
committed  is  only  declared  to  be  an  act  of  bankruptcy,  when  the  debtor  is  insolvent. 
i»  rc  Wiktm,  8  B.  R.,  396. 

3.  United  States  Circuit  Court  of  Illinois — overruling  the  order  of  the  District 
Judge,  who  refused  to  enter  a  rule  to  show  cause  and  held  "  that  suspension  of  pay- 
ment for  fourteen  days  on  a  single  piece  of  paper  does  not  alone  show  insol- 
vency." 

4.  The  indorser  of  a  promissory  note  or  bill  of  exchange  who,  after  due  protest 
and  notice,  fails  to  provide  for  payment  of  iiis  liability  within  fourteen  days,  there- 
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by  commits  an  act  of  bankruptcy  and  may  be  adjudged  a  bankrupt  upon  the  appli- 
cation of  a  petitioning  creditor,  and  it  matters  not  whether  the  paper  is  indorsed 
for  accommodation  or  in  the  course  of  business,  or  whether  the  indoraer  is  actually 
insolvent  or  not :  Jn  re  John  Clemens^  8  B.  R..  279. 

Contempt. — See  Mortgages. — Lease, 

Demand  and  Notice. — Trustees, 

1.  The  filing  of  a  petition  in  bankruptcy  is  constructive  notice  to  all  the  cred- , 
itors. 

2.  A  demand  of  goods  by  an  assigne  upon  one  of  the  trustees  under  a  voluntan* 
assignment  is  in  law  a  demand  on  his  co-trustee :  Slrobaugh  v.  MWs  et  al,  8  B.  B.,3()l. 

Dn'IDEND. 

1.  When  a  judgment  on  which  a  supersedeas  and  stay  of  execution  has  been 
granted  by  the  State  Court,  pending  the  writ  of  error,  is  proved  in  bankruptcy,  tin* 
Bankrupt  Court  will  stay  the  payment  of  any  dividend  on  the  claim  during  the 
pendency  of  the  writ  of  error.  United  States  Dist.  Court,  Mich. :  In  re  Sheahaa^  8 
B.  R.,  345,  dissenting  from  Avery  v.  Johann^  3  N.  B.  R.,  36. 

Dismissal  op  PnocEEDiNos. — Positive — See  Costs. 

A  petition  under  the  second  .<HJction  of  the  Bankrupt  Act  was  filed  in  ihe 
United  States  Circuit  Court  of  Indiana,  to  have  an  order  of  the  District  Court 
reviewed,  which  dismissed  the  proceedings  in  bankruptcy.  Prior  to  proceeding's  in 
bankruptcy,  some  of  the  stockholders,  under  a  special  law  of  Indiana,  had  filed  a 
bill  in  the  State  Court  for  relief  against  the  company,  on  the  ground  that  it  had  be- 
come insolvent.  The  State  Court  had  appointed  receivers  to  take  charge  of  the 
property.  The  case  in  the  State  Court  was  under  the  Act  of  Congress  of  1866  and 
1867,  transferred  to  the  United  States  Court,  and  the  receivers  of  the  State  Court-; 
were  recognized  by  and  continued  to  act  as  receivers  under  the  authority  of  the 
Circuit  Court.  The  value  of  the  property  of  the  company  was  between  twelve  and 
fifteen  million  dollars.  Independent  of  the  bonded  debt,  the  company  had  a  floating 
debt  of  nearly  a  million  dollars.  Subsequently  to  the  adjudication  in  bankruptcy, 
parties,  representing  themselves  trustees  of  the  stockholders  were  appointed  by  thi- 
stockholders  to  buy  up  all  the  floating  claims  of  the  company  by  means  of  a  fund 
raised  for  that  purpose,  and  they  had,  accordingly,  bought  up  all  the  claims  with  the 
exception  of  one  of  about  ten  thousand  dollars  due  to  one  Charles  Dwight,  who,  a* 
was  stated  in  the  petition,  was  the  only  party  dissenting  to  the  dismissal  of  pro- 
ceedings. 

Held  J  that  the  purchase  of  the  floating  claims  having  been  made  in  good  faith 
and  all  the  creditors,  except  those  representing  a  few  minor  claims,  desiring  such 
a  result,  the  District  Jvdge  was  right  to  dismiss  the  proceedings  in  bankruptcy — the 
petitioners  giving  proper  security  for  the  payment  of  objecting  creditors.  It 
being  evidently  for  the  best  interest  of  all  parties,  and  the  desire  of  a  large  major- 
ity of  the  creditors,  that  the  corporation  should  be  managed  in  the  customary  man- 
ner, the  Bankrupt  Court  will  not  retain  the  custody  and  control  of  its  property  to 
assist  minor  creditors  in  coercing  their  claims. 

The  proper  practice  in  such  case,  where  the  claims  of  the  objecting  creditore  are 
contested  and  in  litigation,  is  to  require  the  deposit  of  adequate  security  for  the 
payment  of  the  claims  of  the  non-assenting  creditors,  to  remain  until  any  contin- 
gency about  them  is  ultimately  settled  by  the  highest  court  to  which  a  case  can  be 
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taken  the  claims  to  be  prosecuted  with  reasonable  diligence;  and  in  default  there- 
of any  of  the  parties  in  interest  to  have  the  right  to  apply  to  the  District  Court  for 
the  withdrawal  of  the  bonds  and  securities  so  deposited ;  United  States  Circuit  Court, 
Drummond,  J.:    In  re  J,  C.  ^  L,  R,  R,  Co.,  8  B.  K,  302. 

Discharge — Effect  of. 

1.  Surety — Omtmgent  Dehti — Fifty  per  cent,  elaiise — Ftdueiary  character,  A  suit  was 
brought  against  sureties  upon  the  bond  of  a  deceased  Collector  of  United  States 
Internal  Revenue.  One  of  the  defendants  pleaded  his  discharge  in  bankruptcy 
in  bar  of  the  action  as  to  him  (34  section  Bankruptcy  Act).  The  complainants 
referred  to  and  relied  on  the  33d  section  of  the  act,  w^hich  provides :  "that  no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a 
public  oflScer,  or  while  acting  in  any  fiduciary  character,  shall  be  discharged  under 
this  act and  no  discharge  granted  under  this  act  shall  release,  dis- 
charge, or  aflect  any  person  liable  for  the  same  debt  for  or  with  the  bankrupt,  either 
as  partner,  joint  contractor,  endorsee,  purcty,  or  otherwise."  The  contingency  which 
made  the  surety  liable  to  the  Government,  did  not  happen  before  the  final  dividend ; 
or  if  it  did,  the  Government  made  no  eflbrt  to  have  tJie  value  of  the  liability  ascer- 
tained or  to  prove  it  in  the  Bankrupt  Court : 

HeM^  that  the  19th  section  of  the  Bankrupt  Act,  sub-sections  3  and  4,  must  be 
construed  to  mean,  that  where  the  payment  of  a  debt  can  not  be  enforced  until  the  hap- 
jjening  of  some  contingency,  such  debt  being  readily  estimated,  may  be  proved;  or 
if  the  extent  of  a  liability  depends  upon  some  contingency,  and  such  contingency  is 
peaisonably  certain  to  happen  before  final  dividend,  the  court  may,  by  some  method, 
determine  the  value  to  be  placed  by  the  claimant  on  such  liability  and  admit  him 
to  prove  it ; 

That  the  United  States  Government  is  not  excepted  out  of  the  provisions  of  the 
bankrupt  law  making  the  discharge  a  bar  to  the  action :  (citing  the  United  States  v. 
/>atv,  3  McUan,  483). 

2.  That  the  defendant  was  not  acting  as  a  public  officer,  and  has  committed  no  defal- 
cation as  such ;  that  as  surety  for  the  United  States  Collector  he  was  not  acting  in  a 
fiduciary  capacity  and  that  the  discharge  is  a  full  and  complete  bar  to  the  action 
as  against  this  defendant;  United  States  Circuit  Court,  Duval,  J.:  United  States  v. 
rrocKwiorton,  8  B.  R,,  309. 

3.  Where  a  bankrupt,  after  March,  1867,  fails  to  keep  proper  books  of  account — 
Mich  books  as  will  enable  an  ordinary  book-keeper  to  determine  his  true  financial 
condition — his  discharge  will  be  refused.  The  question  of  a  fraudulent  intent  in 
omitting  to  keep  books  is  not  involved : 

Growing  crops  matured  should  be  entered  by  the  bankrupt  on  his  schedule  of 
personal  property  and  vest  in  the  assignee :  /6. 

4.  For  a  debt  contracted  in  1803,  a  note  was  given  at  twelve  months,  and  each  year 
thereafter  until  1870  the  old  note  was  taken  up  and  a  new  one  given — the  last  note 
ffivenin  1870: 

Held,  that  this  was  not  a  debt  contracted  prior  to  January  1st,  1869,  but  comes 
nnder  the  »'>0  per  cent,  clause ;  that  it  is  a  presumption  of  fact  that  the  renewal,  being 
a  voluntary  contract,  and  the  old  note  having  been  surrendered,  was  a  payment  and 
discharge  of  the  old  indebtedness.  (The  amendment  of  the  bankrupt  act  in  regard 
to  the  60  per  cent,  clause,  requires  "that  unless  the  assets  are  equal  to  50  per  centum 
'm  the  debts  proved,  in  which  the  bankrupt  is  the  principal  debtor  and  which  toere 
f^mtracted  since  the  Ist  of  January,  1869,  he  shall  not  obtain  his  discharge,  unless 
a  majority  in  number  and  value  of  those  who  have  proved  their  claims  and  to 
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whom  he  has  become  the  principal  debtor  since  that  time,  shall  file  their  anent  in 
writing  to  »uch  dificharge.— Reportzr.)  :   In  re  Shvmpert,  8  B.  K^  415. 

Execution. — See  Proof  qf  DebL 
Endorser. — See  Commei-cial  Paper. 
Fifty  per  cent.  Clause.— 6fec  Discharge, 
Fiduciary  CnAnACTER. — See  Discharge — AgenL 
Homestead. — Exemptions — Partnership, 

1.  Power  to  exempt  and  discharge  is  plenary  and  has  no  limitation  but  the  discre- 
tion of  Congress.  Congress  has  no  right  generally  to  impair  obligation  of  a  con- 
tract ;  but  under  the  United  States  Constitution  it  has  a  special  right  to  pass  a  bank- 
rupt law;  Legal  Tender  cases,  12  Wall.,  457:    In  re  Beckereordy  4  B.  B.,  59. 

2.  The  individual  members  of  a  commercial  firm  are  entitled  to  have  the  exemp- 
tions allowed  them  by  the  bankrupt  act  set  apart  to  them  out  of  the  firm  a.sseti< 
where  the  individual  assets  of  each  co-partner  are  not  sufficient;  and  this  since 
the  passage  of  the  amendment  of  March,  1873,  whether  the  State  law  permits 
exemptions  out  of  partnership  property  or  not:  McKereher  v.  Peltigrew^  8  B. 
B.,  409. 

3.  A  merchant,  while  in  insolvent  circumstances,  selling  for  cash  the  homestead 
which  he  had  previously  occupied,  and  not  accounting  for  the  proceeds  of  the  sale, 
and  moving  into  a  portion  of  his  store,  is  not  entitled  to  hold  the  store  as  a  home- 
stead exempt  from  his  debts.  He  is  guilty  of  a  fraud  upon  his  creditors  and  the 
bankrupt  act:    In  re  Wright,  8  B.  B.,  430. 

("Amendment  of  the  Bankrupt  Act  of  March  3d,  1873: 

Be  it  emicted  by  the  Senate  and  House  of  Representatives  of  the  United  States  </ 
America  in  Congress  oisembledy  That  it  was  the  true  intent  and  meaning  of  an  act 
approved  June  eighth,  eighteen  hundred  and  seventy-two,  entitled  "An  act  to 
amend  an  act  entitled  'An  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,^  approved  March  second,  eighteen  hundred  and 
sixty-seven,',  that  the  exemption  allowed  the  bankrupt  by  the  said  amendatory 
act  should,  and  it  is  hereby  enacted  that  they  shall,  be  the  amount  allowed  by  the 
constitution  and  laws  of  each  State,  respectively,  as  existing  in  the  year  eighteen 
hundred  and  sevinty-one ;  and  that  such  exemptions  be  valid  against  debts  con- 
tracted before  the  adoption  and  passage  of  such  State  constitution  and  laws,  as  well 
as  those  contracted  after  the  same,  and  against  liens  by  judgment  or  decree  of  any 
State  court,  any  decision  of  any  such  court  rendered  since  the  adoption  and  pa:?- 
sage  of  such  constitution  and  laws  to  the  contrary  notwithstanding.") 

Judge  Kives  of  the  District  Court  for  VVesiern  Virginia  in  the  case  of  Kean  v. 
White  et  a/.,  8  B.  R,  367,  gives  an  interesting  history  of  the  origin  of  this  amend- 
ment, the  constitut(pnality  of  which  is  generally  doubted,  but  admitted  by  the  afore- 
said Judge,  who,  however,  says  :  "However  difiicult  of  solution  this  amendment 
seems  at  first,  upon  consideration  there  is  a  good  deal  of  argument  in  favor  of  its 
unconstitutionality.  But  if  the  case  had  been  stronger  against  the  law,  it  would 
scarcely  become  me  in*  my  inferior  position  in  the  federal  judiciary,  to  show  such 
want  of  proper  deference  for  a  high  co-ordinate  department  as  to  pronounce  their 
act  a  violation  of  the  Constitution.  This  I  might  be  constrained  to  do  if  my  convic- 
tion of  its  unconstitutionality  were  clear  and  settled,  and  in  such  a  caee  I  should  not 
shrink  from  the  duty  to  do  so.  But  those  who  may  not  yield  to  my  reasoning, 
will  at  least  agree  that  it  is  a  case  of  doubt^  which  should  always  be  resolved  in 
favor  of  the  Legislature.'^ 
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4.  The  words  "the  true  intent  and  meaning  of  the  act  of  June,  1872,"  in  the 
amendment  of  March  3,  1873,  are  nugatory  and  imperative.  The  mere  declara- 
tions of  the  act  must  be  discarded  and  the  ennctments  alone  must  be  looked  at. 
Citing  PeopU  v.  Board  of  Supervisors^  16  New  York,  425,  where  such  declaratory 
act  was  held  inefiPectaal  **because  the  Legislature  had  no  judicial  authority  and 
coald  not  control  the  Courts  in  respect  to  the  coni«truction  of  statutes  in  cas.fl 
iTwing  before  the  declaratory  statute.'*  The  amendments  must  be  read  together 
with  the  original  act,  and  as  one  law.  which  will  conduce  to  a  clearer  understand- 
ing: 

Hfldf  I.  That  the  amendment  is  constitutional  in  case,  where  petition  is  filed 
af\er  the  passage,  and  in  such  cases  wherein  the  petition  is  filed  before  passage 
of  the  amendment  to  the  act,  where,  after  the  passage  of  the  amendment  to  the 
act,  there  remains  in  the  hands  of  the  Court  an  unappropriated  fund.  (See  in- 
stances of  the  application  of  this  rule  in  the  body  of  the  opinion.) 

li.  That  after  the  Bankrupt  has  received  his  di<H:harge  he  will  not  be  re-ad- 
mitted  to  petitition  for  an  additional  exemption. 

III.  That  in  cases  instituted  after  June.  8,  1872,  the  right  is  clear  to  a  home- 
iitead  as  against  debts  contracted  after  the  Constitution  of  We^t  Virginia  of  1870 
went  into  operation. 

IV.  That  the  bankrupt  has  the  right  to  select  a  homestead  and  the  property 
exempt ;  that  the  assignee  has  nothing  to  do  with  the  selection;  that  when  made, 
the  aFsignee  must  report  the  exemptions,  and  to  certify  that  they  are  not  exces- 
sive; that  the  report  mu^t  lie  in  the  clerk's  office  for  thirty  days  for  exceptions, 
and  if  their  be  none,  to  stand  confirmed  unlens  good  c^use  be  shown  to  the  con- 
trary. Rives,  J.,  U.  S.  District  Court,  W.  Va. :    In  re  Kean  v.  While,  8  B   R.,  367, 

(The  practice  is  to  aritue  exceptions*to  report  of  homestead  before  the  Register  in 
Bankruptcy,  who  will  either  certify  his  opinion  to  the  District  Judge  under  sec- 
tion €;  or  who  will,  if  the  opposition  from  either  side  be  withdrawn,  make  the 
final  order.     Bqxnier.)  See  also :    In  re  Jordan^  8  B.  R.,  180.  Dick,  J. 

5.  The  amendment  of  March,  1873,  is  constitutional  as  to  cases  where  the  petition 
was  filed  since  its  passage  and  under  it  the  exemptions  claimed  by  the  Bankrupt 
liQpplants  the  liens  of  State  judgments  and  •  decrees;  and  the  bankrupt  who  files 
hi?  petition  Knee  said  amendment  is  entitled  to  all  the  exem[)tions  '*as  existing  in 
the  place  of  his  domicil  on  the  first  of  Jan.,  1871,"  even  though  there  are  judg- 
ments in  force  rendered  prior  to  the  passage  of  the  State  act  giving  the  increased 
exemption ; 

The  amendment  of  March  3,  1873,  does  not  destroy  the  uniformity  of  the 
Bankrupt  Act.  Congress  has  the  power  to  destroy  existing  contracts  and  to  re- 
lease liens  held  for  their  eaforcement:       In  re  Smith,  (Erskine,  J.,)  8  B.  R.,  401. 

6.  A  bankrupt,  whose  petition  was  filed  in  May,  1871,  and  had  been  allotted  an  ex- 
emption in  August,  1871,  under  the  provisions  of  the  Bankrupt  Act  as  it  then  stood, 
appUed,  after  the  amendment  of  June,  1872,  for  the  additional  exemptions  allowed 
by  that  amendment.  There  was  remaining  in  the  hands  of  the  assignee  an  amount 
of  money  out  of  the  proceeds  of  sales  made  by  him  of  property  claimed  to  be  exempt 
under  the  amendment  of  1872 : 

Hdd,  that  the  general  rule,  that  no  statute  has  a  retrospect  beyond  the  time  of  its 
commencement  is  not  understood  to  apply  to  remedial  statutes  which  may  be  of  a 
retrospective  nature,  provided  they  do  not  impair  contracts  or  disturb  absolute 
rested  rights  already  existing,  and  that  the  exemption  provision  of  the  Bankruptcy 
Act  is  BQch  remedial  statute. 

7.  The  bankrupt  is  entitled  to  the  additional  exemptions  claimed,  and  where  the 
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real  estate  has  been  sold  prior  to  June,  1872,  the  bankrupt  was  entitled  to  an  exemp- 
tion out  of  the  proceeds  of  said  real  estate  in  the  hands  of  the  Court,  equal  to  the 
amount  of  real  estate  he  would  have  been  entitled  to  retain  had  his  petition  not  been 
filed  until  after  June,  1872 :     In  re  Volger,  8  B.  R.,  132. 

( Qucere — ^Is  not  the  title  of  the  assignee  relating  by  operation  of  law  to  the  date  of 
filing  of  the  petition,  an  absolute  vested  right  already  existing?  and  can  this  vested 
right  be  interf erred  with? — Reporter.) 

8.  Petition  filed  March  2,  1872.  Bankrupt  had  conveyed  raal  estate  and  perronal 
property  exempt  under  the  State  laws  of  Tennessee  in  trust  to  secure  a  preferred 
creditor.  There  was  a  vendor's  lien  due  on  the  land.  In  1870  the  Legislature  of 
Tennessee  changed  the  existing  homestead  laws  so  as  to  increase  the  homestead  from 
$500  to  $1000,  and  repealed  the  existing  provision  that  a  homestead  must  be  reg- 
istered : 

i/eW,  that,  notwithstanding  the  petition  was  filed  prior  to  the  amendment  of  June, 
1872,  the  bankrupt  was  entitled  to  a  homcFtead  of  $1000,  though  there  was  no  rcgis- 
ration  of  the  homestead ;  ' 

That  the  bankrupt  was  entitled  to  the  exemption  of  the  personal  property  con- 
veyed in  trust  to  secure  pix'ferred  creditors,  there  being  no  fraud  in  the  conveyance; 

That  the  assignee  is  the  proper  party  to  select  the  specific  articles  of  personal 
property  exempt,  when  the  bankrupt  has  more  in  number  of  the  species  exempt,  than 
the  law  allows ; 

That  the  vendor's  lien  must  be  paid  first  out  of  the  proceeds  of  the  real  estate 
and  then  the  homestead,  less  the  amount  of  the  vendor's  lien :  In  re  Forgason,  MS. 
opinion,  Trigg,  J.,  Dist.  Court  M.  D.  Tenn.,  overruling  Register's  opinion. 

9.  West  &  Lewis  purchased  property  for  which  they  took  a  title  bond  in  their  firm 
name.  West  erected  a  dwelling-house  on  one  of  the  lots  and  took  possession  of  it  for 
his  family.  Lewis  built  on  another  lot,  and  on  the  remaining  profierty  a  8tore-hon«« 
was  erected.  The  title  bond  in  the  lot  on  which  West  had  built  was  without  consid- 
eration assigned  to  W^est's  father,  who  procured  the  legal  title.  W.  &  L.  then 
were  thrown  in  bankruptcy,  when  W^est's  father  conveyed  tiie  lot  in  question  to  Mrs. 
Went,  Jr.  On  a  bill  filed  by  the  assignee  the  assignment  of  the  title  bond  and  the 
conveyance  to  the  wife  were  declared  fraudulent  as  against  the  assignee.  The  proof 
showed  that  altiiough  the  title  bond  was  taken  in  the  name  of  the  firm,  the  under- 
standing of  the  members  of  the  firm  was  that  each  should  own  the  lot  on  which  he 
lived  ,  in  severalty.  The  assignee  resists  the  claim  to  a  homestead :  Ist,  On  the 
ground  that  the  lot  was  either  partnership  property,  or  that  they  were  tenants  in  com- 
mon, and  that  the  statute  of  Nebraska  does  not  give  a  homestead  unless  the  party 
claiming  it  is  tlie  sole  owner;  2nd,  Because  the  right  to  the  homestead  waa  lost  by 
the  fraudulent  conveyance: 

Heldj  that  there  had  been  an  equitable  partition  of  the  lots  purchased,  and  that 
consequently  they  were  not  tenants  in  common  in  respect  to  this  lot ;  but  if  it  were 
owned  by  them  as  tenants  in  common,  the  court  does  not  admit  that  a  homestead 
right  could  not  be  asserted  to  ii  in  favor  of  a  head  of  a  family,  otherwise  entitled  to 
the  exemption.  The  authorities,  however,  are  conflicting  on  this  point :  Citing  1 
Am.  Law  Reg.,  n.  3,  655,  and  cases  cited.  See  also.  Trustees  v.  Maddoek^  6  Allen, 
427 ;  Smiih  v.  iimiih,  12  Cal.,  216;  McNeade  v.  Whaley,  31  Cal.,  354;  Thorn  v.  Thorn, 
17  Iowa,  19. 

Heldf  that  when  a  statute  speaks  of  property  ovmed  by  a  debtor,  not  ownerehip  of 
the  full  legal  title  is  meant ;  but  it  is  sufficient  that  the  interest  be  such  as  may  ^ 
sold  on  execution  or  subject  to  payment  of  debts : 

Held,  further,  that  when  a  fraudulent  conveyance  is  made  and  set  aside  at  the  in- 
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stiince  of  the  asfiignee,  the  husband  or  head  of  a  family  is  not  estopped  to  set  up  the 
right  to  a  homestead  exemption  :     U.  S.  C^.  Court  Nebraska^  Bartholomew  v.  West, 

8  B.  R,  12. 

(Since  the  above  was  in  type,  and  too  late  for  this  number,  we  received  an  able 
opinion  by  Bond,  J.,  U.  S.  Circuit  Court,  reviewing  the  several  district  court  decis- 
ions on  the  constitutionality  of  the  amendment  of  March  3,  1873,  and  with  them 
rcTiewing  the  decision  of  Trigg,  J.,  in  re  Furguaon,  Judge  Bond  declares  the  amend- 
ment unconstitutional  as  far  as  it  undertakes  to  give  a  judicial  construction  to 
favor  legislation,  and  as  far  as  it  interferes  with  vested  rights. — BqHnier.) 

IxjuNCTioN— No  Preference. 

A  partnership  had  a  deposit  with  a  banker  and  a  balance  to  their  credit  of  sev- 
eral handled  dollars.  One  of  the  partners  borrowed  $100  from  his  firm  and  with 
$900  additional  money  of  his  own  he  went  to  the  banker  and  there  purchased  a  draft 
on  ^ew  York,  depositing  the  $1000  in  his  firm's  name  and  giving  them  a  firm  check 
in  payment  for  the  N.  Y.  draft.  While  the  exchange  was  made  out  by  the  cashier 
the  banker  was  preparing  a  general  assignment  for  the  benefit  of  all  creditors,  and 
there  were  no  funds  in  the  hands  of  the  drawee  to  meet  the  draft.  A.  applied  for  an 
injunction  against  the  assignees  asking  to  restrain  them  from  using  the  $1000  in 
paying  a  20  per  cent  dividend  to  the  general  creditors : 

Eddy  that  the  title  to  the  money  paid  for  the  worthless  hill  of  exchange  of  $1000 
vested  in  the  banker,  that  A.  stood  on  no  better  footing  than  any  other  creditor  or 
depositor  of  the  banker ;  that  he  was  only  entitled  to  his  pro  rata  share  of  assets  and 
that  there  was  no  equity  on  the  face  of  the  bill :    In  re  John  King,  8  B.  B.,  285. 

(N(de—k  similar  opinion  was  delivered  by  Chancellor  W.  F.  Cooper,  of  Nashville, 
in  the  case  of  Wigger9V,  PeopU's  Bank,  though  here  the  drawee  had  funds  of  the  drawer, 
and  where  the  complainant  insisted  that  the  drawing  of  the  check  was  an  equitable 
assignment  and  an  appropriation  pro  tanto  of  Said  funds. — Beporter,) 

JcwsDicnoN — (See  Mortgage.) 

1.  Complainant,  an  assignee  in  bankruptcy,  is  a  citizen  of  Illinois,  and  defendant  a 
citizen  of  Iowa.  Suit  is  brought  in  U.  S.  Circuit  Court  for  Iowa  to  recover  the  amount 
of  an  unpaid  assessment  upon  stock  in  an  insurance  company,  being  over  $500.  It 
is  claimed  by  defendant  that,  although  there  is  no  express  provision  depriving  either 
thia  court  or  the  State  courts  of  jurisdiction  of  actions,  in  behalf  of  assignees  in  bank- 
ruptcy, yet  that  the  jurisdiction  is  taken  away  as  a  necessary  or  implied  efiect  of  the 
jurisdiction  which  is  conferred  by  the  bankrupt  act  upon  the  U.  S.  District  Courts  as 
coartB  of  bankruptcy: 

Held,  that  the  requisite  citizenship  and  all  the  requirements  of  the  11th  section  of 
the  jadiciary  act  existing,  there  is  no  reason  why,  with  the  consent  and  under  the 
direction  of  the  proper  bankruptcy  court,  an  action  like  this  should  not  be  enforced 
either  in  the  State  court  or  U.  S.  Grcuit  Court.  The  word  exclusive  as  descriptive  of 
the  jurisdiction  of  the  U.  S.  District  Courts  sitting  in  bankruptcy  seems  to  have  been 
carefally  avoided  in  the  act  of  bankruptcy.  The  State  courts  are  not  deprived  of 
jotiadiction  in  ordinary  common  law  and  equity  suits,  simply  because  brought  by  the 
sssigDee  in  bankruptcy;  citing  many  cases,  especially  Sherman  v.  Bingham,  7  B.  R, 
497).  It  follows  that  the  U.  S.  Circuit  Court  may  exercise  its  like  jurisdiction. 
Bepeals  by  implication  are  not  favored.  The  mere  grant  of  jurisdiction  to  a  partic- 
ular court,  without  any  words  of  exclusion  does  not  oust  any  other  court  of  the 
powers  it  possessed.  The  jurisdiction  of  the  U.  S.  Circuit  Court  under  the  judiciary 
actispUin:  Dillon,  J.:  Jaywn  v.  Dito,  8  B.  R,  19a 
VOL,  in. — ^NO.  I. — 11. 
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2.  Afl  to  jurisdiction  of  State  courts :  Voorhees  y.  Fridfie,  ^  B.  B.,  152.  Ami^nee  io 
bankruptcy  may  sue  in  the  State  court  as  well  as  in  the  U.  S.  court  to  recover  property 
di8(K)sed  of  by  the  bankrupt  in  fraud  of  the  bankrupt  act.  Sup.  Court  N.  Y.:  Gil- 
beH  V.  Priesty  8  B.  R.,  169. 

S.  ThelLS.  District  Courts  have  full  jurisdiction  to  suspend  or  control  all  proceed- 
ings in  the  State  courts  against  the  bankrupt  or  his  assets.  The  adjudication  in  bank- 
ruptcy does  not  per  ae  divest  the  State  courts  of  jurisdiction  over  the  bankrupt  or  his 
RM^etOy  or  suspend  proceedings  pending  therein.  The  bankrupt  court  will  only  exercL^ 
its  control  over  litigants  in  the  State  courts  when  necessary  to  sustain  or  protect  an 
equity  of  the  bankrupt  estate,  or  to  prevent  a  sacrifice  of  the  interest  of  the  general 
•body  of  creditors :    In  re  DavU^  8  B.  R.,  16". 

LxAfiE — QmtempL 

A  lease  to  S.  terminated  by  condition  broken  after  S.  filed  his  petition  in  bank- 
ruptcy, af)d  before  the  appointment  of  an  assignee.  The  lessor,  by  summary  pro- 
ceedings in  the  State  courts,  evicted  S.  and  took  possession  of  the  premima  leased. 
On  petition  of  S.*8  assignee  in  bankruptcy,  to  require  the  lessor  to  restore  pos^easion 
or  show  cause  why  he  nliould  not  be  attached  for  contempt : 

Heldy  that  the  possepsion  of  the  bankrupt  by  authority  from  the  Reg^ister,  after  pe- 
tition filed,  19  the  possession  of  the  bankrupt  court,  and  any  interference  therewith, 
except  by  leave  of  that  court,  is  in  contempt  of  its  authority.  Ordered,  that  lensor 
restore  possession  of  the  property  leased  within  twenty  days,  or  in  default,  attach- 
ments absolute  for  contempt  sliall  issue :    In  re  Sicadmanf  8  B.  R.,  319. 

I?EVY — See  Proof  of  DabU 

MoKTO ACVE —  Oonlempi — JwiBdtclion — Adverse  CUi im. 

Jurisdiction  to  foreclose  mortgages  upon  bankrupt's  estate  is  not  included  in  the 
powers  summarily  to  be  exercised  under  the  first  section  of  the  bnnkruptcy  act; 
especially  not  when  alleged  mortgagee  claims  adversely  to  the  avignee  and  oiher 
mortgagees,  or  when  the  title  of  the  applicant  is  disputed,  or  the  amount  claimed  is 
denied  to  be  due.  In  such  cases  a  xuit  must  be  instituted  to  which  all  persons  claim- 
ing adveroely  must  be  parties.    U.  S,  C.  C.  Vermont:    In  re  Ckisey,  8  B.  R.,  71. 

I.  Under  the  law  .is  its  exists  in  Michijran  (and  as  the  Court  believes  in  most  of 
the  States  of  the  Union),  a  mortgage  of  real  estate  does  not  vest  in  the  mortgagee 
any  title  or  estate  in  the  property.  It  is  only  a  charge  upon  the  property  and  an  in- 
cident merely  to  the  debt  thereby  secured;  the  title,  estate  and  posse»*ion,  wiih  all 
their  incidents,  remains  in  the  mortgagor. 

II.  All  the  estate  of  the  bankrupt,  and  all  his  right,  title  and  interest  in  property, 
whether  incumbered  or  unincumbered,  are  in  eiuslodte  ieyiffj  and  under  the  flole  and 
exclusive  control  of  the  bankruptcy  court  fnmi  the  filing  of  the  petition  to  xjlo«e  of 
proceedings. 

III.  No  portion  of  the  estate  or  the  tiiie  thereto,  or  interest  therein,  or  ctiai^ 
thereon,  can  be  sold,  transferreil,  prosecuted,  or  enforced,  or  in  any  manner  interfered 
with,  except  uader  the  direction  an*  by  authority  of  the  bankrupt  court 

IV.  Any  attempt  toenforce  liens  and  incnmbranccfl,  pending  the  bankruptcy,  by  the 
process  of  any  other  court,  or  by  any  authority  whatsoever,  without  leave  of  the 
bankrupt  court  first  obtained,  is  in  contempt  of  its  jurisdictiou  and  authority,  and 
without  any  validity  whatHoever. 

V.  On  application  and  showing  that  there  will  be  no  iiyury  to  the  estate,  the  bunk- 
mpt  court  will  treat  proceedings  in  other  tribunals  as  valid  and  buid:ng. 
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VL  Jarudicticn  and  control  over  secured  as  well  as  unsecured  creditors  exists 
and  maj  lie  enforced  as  well  before  as  after  proof  of  debt. 

VII.  A  secured  creditor  has  no  greater  or  better  right  to  proceed  against  or  receive 
payment  from  the  particular  fund  or  asset  upon  which  he  has  a  lien,  without  the 
DecesBary  preliminary  steps  of  proving  his  debt  than  an  unsecured  creditor  has  to 
proceed  against  and  receive  payments  from  the  general  assets  without  such  proof. 

VIII.  The  above  propositions  apply  equally  to  proceedings  in  the  courts  and  pro- 
ceedings tft  pau  for  the  enforcement  of  liens  and  other  securities,  begun  after  the 
coDunencement  of  proceedings  in  bankruptcy. 

IX  As  the  propositions  stated  apply  to  proceedings  in  the  courts  where  ftiie 
areignee  can  ap[iear  and  oppose,  aforiion  they  apply  to  a  fordosure  by  advertisement 
m  vhich  he  can  not  appear  and  oppose. 

X.  A  bill  to  set  aside  a  sale  made  to  enforce  by  advertisement  is  maintainable 
without  averments  that  the  mortgaged  property  was  of  greater  value  than  the  mortgage 
debt,  or  thai  the  property  was  sold  for  an  inadequate  price,  or  that  the  estate  has  been 
iojuied. 

XI.  The  mortgagee  may,  if  it  is  shown  that  the  estate  has  suffered  the  injury,  have 
the  Nde  confirmed  in  these  proceedings  by  answer  and  cross  bill. 

XII.  The  proceedings  to  foreclose  and  sale  thereunder  without  authority  of  the 
bankrupt  court  are  equally  invalid  where  mortgagee  becomes  the  purchaser,  as  where 
a  stranger  buys:  Phdp6  v.  SeUick,  8  B.  K.,  391,  citing  numerous  cases  in  U.  S.  Supreme 
ud  Urctiit  Courts. 

Married  Woman— iSSs«  Separate  Eatale, 

PABT!f£BSHiP — Sec  Homesiead  arid  Exemptions — Swrvi$ing  Partner, 

Practice — Order  to  Shoto  Cause — See  DismissaL 

It  is  a  well  established  fact  in  England  and  in  the  United  States  that  when  there 
are  partnership  and  individual  debts,  and  there  are  no  partnership  assets,  and  no  sol- 
f^ent  partner,  the  debts  of  the  firm  and  the  individual  members  can  be  proved,  and 
the  estate  is  to  be  distributed  pas  passon  among  the  creditors :  In  re  Knighlj  United 
Siates  Circuit  Court  Wiscounin,  8  B.  R.,  436. 

Where  upon  an  order  to  show  cause  why  the  debtor  should  not  be  adjudged  a 
btakruptf  the  debtor  demuried  and  the  demurrer  was  overruled  as  frivolous: 

Edd,  that  it  is  dLscretionaiy  with  the  Court,  on  overruling  the  demurrer, 
whether  to  adjudge  the  debtor  a  bankrupt  or  to  allow  him  to  answer  upon  terms 
and  to  file  a  general  denial  referable  instanter  to  the  Begister :  In  re  BeiUnam^  8 
B.  R^94L 

Pretebsxce  op  Creditors. — Burden  of  Proof-^Beasonable  Cause, 

To  ertabllsl)  intent  to  prefer  a  creditor,  it  is  sufficient  for  the  assignee  to  show 
that  the  bankrupt  while  insolvent,  paid  or  secured  the  creditor  in  full  without 
asking  adequate  provisions  for  the  other  creditors,  and  this  will  place  upon  the 
ddcndaat  the  onus  of  proving  to  the  Court  that  at  the  time  of  making  the  trans- 
fer or  payment,  neither  the  banknipt,  nor  his  creditor  knew  he  was  insolvent : 
Mmgk  ▼.  MfUs,  ei  a/,,  8  B.  R.,  362. 

Fboo9  eP  Dbbt. — Provable  Debt — Secured  Creditor —  Usury — See  Discharge, 

I0  Am  Wd  a  mortgage  on  t^ie  property   of  the    bankrupt,  to  secure  him  as   in- 
^iillttllf'tfhtitr  pi^per  to  a  large  amount.    The  holders  of  this  paper  proved  their 
Ml  tiidr  rapective  notes  against  the  estate  of  the  bankrupt  as  debts  for 

•  •  • 
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which  they  held  no  security,  they  having  no  knowledge  of  the  mortgage  above  men- 
tioned to  A.,  when  they  received  the  notes  bearing  the  indorsement : 

Held,  that  the  security  waa  not  personal  to  the  surety  (A.),  nor  intended  for  his 
personal  indemnity  only,  for  the  reason  that  the  mortgage  was  conditioned  for  the 
pavuent  of  the  indorsed  notes  as  well  as  for  the  indemnitv  of  the  indorser :  that  it 
makes  no  difference  whether  the  trust  is  created  and  defined  by  law,  or  written  out 
by  the  parties ;  that  the  claimants  in  this  case,  before  they  proved  their  debt  had  such 
i>  lien  or  security  as  prevented  them  from  proving  their  claims  for  the  whole  amount 
as  unsecured  debts,  without  releasing  their  equitable  interest  in  the  mortgage  before 
referred  to.  When,  however,  such  proof  was  made  through  ignorance  or  mistake,  a 
creditor  ought  to  be  allowed  to  withdraw  his  proof  and  prove  as  a  secured  creditor; 
but  after  the  taking  of  the  dividend  upon  his  whole  debt,  as  an  unsecured  creditor,  to 
the  prejudice  of  the  general  creditors,  he  must  be  held  to  his  election :  In  re  Joy- 
cox  \,  Green,  %  B.  R.,  241, 

2.  Court  of  Bankruptcy  has  jurisdiction  to  allow  or  disallow  claims  against  a  bank- 
rupt's estate,  and  therefore  to  pass  upon  their  legality;  and  this,  although  it  may  not 
have  jurisdiction  to  enforce  a  penalty  imposed  by  the  State  law,  on  account  of  an 
act  making  a  claim  illegal  on  the  ground  of  usury:    In  re  PittSy  8  B.  R.,  78. 

3.  Where  an  as-^ignee  in  bankruptcy  is  not  satisfied  with  the  legality  or  correctness 
of  any  claim  filed  with  him,  the  proper  practice  Is  for  him  to  move  to  have  it  ex- 
punged under  the  34th  rule  of  the  general  orders  in  bankruptcy  and  proceed  as  in 
tiiat  rule  directed :    In  re  Firemen^s  Ins,  Co,,  8  B.  R.,  123. 

4.  The  petitioning  creditor's  debt  was  founded  on  a  debt  due  by  judgment  for  dam- 
afires  for  a  breach  of  promise  to  marry.  Before  the  petition  was  filed,  a  writ  of  error 
and  supersedeas  was  sued  out  in  the  State  Court  for  the  purpose  of  setting  aside  the 
judgment.  The  notice  of  the  writ  of  error  and  necessary  bond  for  the  superoedeas 
were  filed  after  the  petition  for  adjudication.  Before  the  petition  for  adjudication  an 
execution  had  been  issued  and  was  levied  upon  land  conveyed  by  the  debtor  since 
the  rendition  of  the  judgment.  A  motion  to  dismiss  was  made  on  the  following 
grounds ;  1.  The  petioning  creditor  has  no  longer  a  provable  debt  in  bankruptcy  on 
account  of  the  writ  of  error  and  bond  for  supersedeas.  (See  Act  of  Bankruptcy 
a«  to  what  is.  a  provable  debt.)  2.  Petitioner  having  elected  to  proceed  in  the  collec- 
tion  of  her  judgment  by  a  levy,  could  not  abandon  the  levy  and  resort  to  the  Bank- 
ruptcy Court: 

Hddj  that  under  the  law  in  force  in  the  State  of  Michigan  a  writ  of  error  and 
Kiiix^rsedeas  of  execution  leaves  the  judgment  intact,  and  such  judgment  in  in  no 
manner  superseded,  invalidated  or  affected;  the  execution  alone  is  stayed  or  super- 
seded. Such  judgment  is  a  provable  debt  in  Bankruptcy :  Citing,  United  States 
District  Court,  Michigan,  In  re  Sheehan,S  B.  R,  345;  In  reSidU,2  B.  R.,  77;  2 
Tuld'8  JV.,  1151),  1446 ;  (yPlynn  v.  Eagk,  7  Mich.,  306 ;  3  Story  Const.  Law,  1521 ; 
AUen  V.  Mayor,  9  Ga.,  286 ;  1  Dum.  &  East,  337. 

Held,  that  the  levy  by  a  creditor  on  property  sufficient  to  satisfy  his  debt  does  not 
e-^top  him  from  moving  to  have  his  debtor  adjudged  a  bankrupt,  but  the  filing  of  the 
petition  in  bankruptcy  will  work  a  waiver  of  the  levy,  and  an  election  by  the  credi- 
tor to  proceed  in  the  Bankrupt  Court :    Ih, 

Plea — Discharge. 

A  discharge  under  the  Bankrupt  Act  of  1867,  by  a  Bankruptcy  Court  having 
jurisdiction,  when  properly  pleaded  in  bar  to  a  suit  in  a  State  Court,  whether  at  law 
(•r  in  equity,  is  conclusive,  and  can  not  be  attached  for  fraud  in  obtaining  it :  Pxee- 
man,  J.    Supreme  Court  of  Tennessee,  8  B.  R.,  404. 
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When  petition  to  Circuit  Ck>urt  to  re-examine  a  decree  of  the  District  Court  in 
Bsokroptcv,  prays  the  Court  to  "recover"  and  reverse  that  decree,  and  "to  grant 
aich  forther  order  and  relief  as  may  seem  just,"  the  jurisdiction  invoked  must  be 
regarded  as  the  supervisory  jurisdiction  which  is  allowed  to  Circuit  Courts  acting  a-* 
Courts  of  Equity  by  second  section  of  the  Bankruptcy  Act.  From  the  action 
yf  the  Circuit  Court  in  the  exercise  of  such  jurisdiction  an  appeal  lies  to  tlie 
Supreme  Court:  Mead  v.  ThompsoTij  Vnited  States  Supreme  Court,  8  B.  E.,  529. 
Citing  Morgan  v.  ThonUiUl,  5  B.  R.,  1     HaU  v.  Allen,  12  Wall,,  452. 

S.ILE&— fraud— 35-39M  Settim. 

1.  In  order  to  set  aside  a  sale  of  goods  within  six  months  before  proceedingH  in 
bankruptcy,  it  must  be  sufficiently  proved  that  the  buyer,  when  he  purchased  the 
gncxid  had  rea.sonable  cause  to  believe  the  seller  insolvent,  that  the  sale  waa  made 
in  fraud  of  the  bankrupt  act,  in  the  particulars  mentioned  in  the  39th  section;  and 
that  the  sale  was  so  much  out  of  the  usual  course  of  business  of  the  debtors  as  to 
raise  a  presumption  of  such  fraud,  which  the  explanation  of  the  transaction  given  by 
the  parties  does  not  refute.  Nor  will  such  sale  be  set  aside,  where  the  intent  of 
the  bankrupt  in  making  sale  of  his  goods  was  to  carry  on  his  business  and  to 
pay  his  maturing  obligations  with  a  view  of  preventing  insolvency :  Unite 
i^tat«s  Circuit  Court  S.  D.  New  York,  Sedgwick  v.  Lynch,  8  B.  R.,  289. 

2,.  Lucas  purchased  from  Darby  three  months  before  bankruptcy  of  the  latter  a 
raloable  piece  of  property  for  $200,000.  Suit  was  brought  to  avoid  the  sale  under 
the  3.3th  section.  The  proof  showed  that  the  action  of  Darby  was  not  based  upon 
the  idea  that  he  was  in  a  bankrupt  condition,  but  that  he  believed  his  prop- 
trty,  if  converted  into  money,  would  pay  his  debts.  Sale  was  made  in  good 
faith  and  for  an  honest  purpase.  It  Ls  neither  shown  that  Darby  intended  to 
tiefrand  his  creditors  nor  that  Lucas  aided  him  in  doing  so,  even  if  he  suspected 
his  insolvency  at  the  time,  which  is  not  proven : 

Hdi,  that,  because  it  is  for  the  interest  of  the  community  that  every  one 
should  continue  his  business  and  avoid,  if  possible,  going  into  bankruptcy,  the 
privilege  must  not  be  denied  a  person,  unable  to  command  ready  money  to  meet 
hii!  debts  as  they  fall  due  of  making  a  fair  disposition  of  his  property  in  order 
'J"«  accomplish  that  object, 

Ildd  further,  that,  to  bring  a  sale  within  the  35th  section  of  the  law,  the 
fraudulent  design  of  the  bankrupt  and  the  knowledge  of  it  on  the  part  of  the 
Tcodor  or  reasonable  cause  to  believe  that  it  existed,  must  concur. 

Hdd  further,  that  the  sale  of  realty  by  Darby  was  not  out  of  the  usual  course 
of  bofdness  within  the  meaning  of  the  Bankrupt  Act:  United  States  Supreme 
C>art,  Davis,  J.,  Tiffany  v.  hums,  8  B.  R.,  49. 

5?HERtrp — AUmhmenJL — Cbsfe — Lien. 

1-  A  SherijO*  is  entitled  to  the  expenses  incurred  by  him  in  seeping  property  of 
a  btokropt  from  the  time  of  filing  the  petition  until  taken  possession  of  by  an 
2.«ignee  in  bankruptcy  on  an  attachment  or  mesne  process,  which  by  said  pro- 
<^^<!diiigiy  became  and  was  in  law  dissolved.  For  the  cost  of  the  attachment  pro- 
("^ngi^  outside  of  that  expended  in  the  protection  and  care  of  the  pro})erty 
delivend  to  the  assignee,  the  Sheriff  can  only  recover  of  the  party  employing 
Wm:  SOht  v.  HiO,  8  B.  R.,  239. 

t  Hii  JHsferict  Court  has  not  authority  on  a  summary  proceeding  to  take  property 
^i^tlll&ilida  of  one  who  has  lawfully  acquired  possession  and  claims  an  adverse 
^Blmillttlie  ftSBJgiiee.  Such  proceedings  must  be  by  a  regular  suit  at  law  or  equity. 
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Where  the  District  Conrt,  at  the  petition  of  the  assignee,  issued  a  rale  to  show 
cauHe  against  the  sheriff  and  a  stranger,  who  had  seized  the  goods  ten  days 
prior  to  the  commencement  of  proceedings  in  bankruptcy  to  satisfy  a  lien  for 
rent  on  a  provisional  warrant  of  seizure,  and,  upon  the  return  of  the  rule,  de- 
livered the  goods  to  the  assignee  and  had  them  sold: 

Hetdf  the  order  was  null  and  void  and  the  assignee  in  bankruptcy  acting  un- 
der the  order  was  a  mere  trespasser :  United  States  Supreme  Court,  ManhaU  v. 
Knor,  8  B.  R.,  97. 

S.  When  an  execution  under  a  final  judgment  has  been  levied  by  a  sheriff  prior 
to  the  commencement  of  proceedings  in  bankruptcy,  the  possession  of  the  sheriff 
can  not  be  disturbed  by  the  assignee.  The  assignee  is  only  entitled  to  claim  the 
residue  in  the  hands  of  the  sheriff  after  satisfying  the  execution  in  his  bands: 
United  States  Supreme  Court,  ManhaU  v.  Knor,  8  B.  R,  97. 

Sepabate  Estate.— ITan-icd  Women, 

1.  Unless  the  fee  domicilii  gives  a  married  woman  the  power  to  contract,  she  will  not 
be  adjudged  a  bankrupt,  where  petition  fails  to  show  that  the  married  woman  was 
poRsesaed  of  separate  property.  In  Indiana  a  married  woman,  unless  possessed  of 
separate  estate,  is  incapable  of  making  a  contract,  (So  in  Tennessee, — ^Bepobter). 
In  re  Raekel  Goodman,  8  B.  R.,  383. 

2.  In  Illinois,  where  a  married  woman  is  incompetent  to  contract  except  as  to  sepa- 
rate estate  the  United  States  Distirct  Court  in  re  Kinkend,  7  B.  R.,  439,  sustained  a  peti- 
tion in  Bankruptcy  against  a  femme  eoveriy  where  the  allegation  of  petition  simply 
was  that  she  and  her  husband  were  co-partners  in  trade. 

3.  In  N*rw  Ko»'/:,  where  a  married  woman  can  be  sued  at  law  for  contracts,  a  married 
woman,  being  a  trader,  may  be  declared  a  bankrupt :    Graham  v.  Stark,  3  B.  R,  92, 

As  to  the  decisions  of  the  United  States  District  Court  for  Minriesotaon  this  point : 
pee  774  re  SchOehter,  2  N.  B.  R.,  101. 

4.  A  wife  was  possessed  of  a  separate  estate  by  an  ante-nuptial  settlement  and  paid 
the  premiums  for  a  policy  on  her  life  for  the  benefit  of  her  husband  out  of  her  own 
separate  estate  for  a  year  before  the  bankruptcy  of  her  husband  and  for  two  years 
after  the  bankruptcy.  At  her  death  the  assignee  claimed  the  sum  insured.  Cred- 
itors claimed  by  the  assignee  that  at  the  date  of  the  bankruptcy  the  husband  had  a 
right  of  property  in  the  policy  (which  it  is  contended  is  a  chose  in  action)  of  such  a 
nature  that  it  vested  in  the  assignee  by  virtue  of  section  14  of  the  Bankruptcy  Act. 
The  Court  held,  that  the  husband,  at  the  time  of  his  bankruptcy,  had  no  such  in- 
terest in  the  policy  as  to  give  the  assignee  the  right  to  retain  their  proceeds  as  against 
the  manifest  intention  of  the  wife. 

Held,  further,  that  the  contract  being  a  provision  by  one  married  part  for  the 
benefit  of  another  and  kept  in  force  by  the  wife  out  of  her  separate  estate,  her 
equities  must  be  regarded.  The  design  of  such  charitable  act  for  the  benefit  of  a 
tliird  party  was  not  intended  to  be  defeated  by  the  Bankrupt  Law.  That  the  hus- 
band as  against  the  assignee  in  bankruptcy  was  entitled  to  the  proceeds  of  the 
lK)licy.    United  States  Circuit  Court,  Mo. :  Owen  v.  Merrim,  8.  B.  R.,  8. 

Set-off. — Trustee, 

A.  held  several  policies  of  insurance  against  an  insurance  company  as  indemnity 
for  loss  by  fire.  By  the  Chicago  fire  he  sustained  heavy  damages  for  which  the 
company  is  liable.  Company  was  put  in  bankruptcy  by  creditors.  A.  was  one  of 
the  original  stockholders  of  the  company,  and  had  paid  in  one  instalment  of  t!ia 
Flock,  while  for  the  remainder  he  executed  notes  with  security  in  accordance  with 
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tke  charter  of  the  company.  For  these  notes  he  was  indebted  to  the  company.  He 
also  held,  as  director  of  the  company,  a  portion  of  the  money  p<aid  in  for  the  8tock 
asd  bad,  by  acquieBcence  of  the  company,  credited  ten  per  cent,  interest  on  said  sum 
of  money  held  by  him : 

Hdij  that  A.  has  not  the  right  in  equity  to  set-off  his  losses  on  the  policy  against 
hi.*  liabilities  for  the  payment  of  the  stock  of  the  company.  The  obligation  of 
every  person  who  subscribes  and  owes  for  stock,  in  case  of  its  insolvency,  is  to  pay 
wliit  he  owes  for  the  benefit  of  the  creditors :  United  States  Circuit  Court.  Drum- 
mond,  J.,  Scamnum  v.  KitnbaU^  8  B.  R.,  337. 

Hdd^  a  treasurer  of  a  company  is  a  trustee  of  the  money  of  the  company  received 
bj  him  as  treasurer,  and  can  not  set-off  against  the  amount  due  by  him  for  such 
iuads^  a  claim  against  the  company  of  ordinary  debt,  as  a  loss,  on  a  policy  in  an 
iodnrance  company.    lb. 

The  defendant,  a  sheriff,  had  taken  the  property  of  a  Bankrupt  upon  attachments 
upued  to  him  out  of  the  State  Court,  within  four  months  preceeding  the  bankrupt- 
cy. The  assignee  brought  in  the  United  States  District  Court,  an  action  for  detinue 
against  the  sheriff  for  the  goods  attached  and  held  by  him  under  the  writs  held 
Irom  the  State  Court  The  sheriff  denied  the  jurisdiction  of  the  DiHtrict  Court  and 
moved  to  dismiss,  which  motion  was  sustained.    On  appeal  to  the  Circuit  Court, 

He^df  1.  That  the  title  to  the  goods  attached  vested  in  the  assignee  as  soon  as  the 
isc^ignment  to  him  was  executed  and  relates  back  to  the  commencement  of  proceed- 
ingfi,  (14th  section).  2.  With  this  title  he  acquired  a  right  of  immediate  possession. 
X  Had  this  property  been  in  the  posset^ion  of  a  party  who  could  not  shelter  himself 
Kohind  the  jurisdiction  of  a  Court  of  Law,  the  United  States  District  Court  would 
h.ive  had  jurisdiction  of  the  case;  but  not  so  in  the  case  of  the  sheriff  who  holds  the 
property  by  virtue  of  an  order  from  a  court  of  competent  jurisdiction.  4.  The  at- 
tachinent  is  dissolved  by  the  Bankrupt  Law ;  but  the  assignee  in  bankruptcy  must 
apply  to  the  State  Conrt  to  have  the  officer  directed  to  turn  over  the  property,  and 
not  to  the  Federal  Court :  Joknaon^  asaignee^  v.  Bishop,  sheriff.  United  States  Circuit 
Court  for  Iowa,  8  B.  B.,  533 

Si'BViviNO  Pabtneb — AdminisiraUyr, 

Where  one  of  the  partners  had  died,  and  under  the  statute  of  the  State,  the 
partnership  property  is  placed  in  the  hands  of  the  personal  representative  of 
the  deceased  partner  to  be  administered,  the  Court  in  Bankruptcy  will  not,  on  a 
petition  against  the  surviving  partner,  take  the  estate  out  of  the  hands  of  the 
administrator :     In  re  Doggett,  8  B.  R.,  287. 

Tbustee — See  Demand  and  Notice — Set-Off, 

UsTBY — See  Prixf  of  Dd)L 
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Supreme  Court  of  Connbcticutt. 


THE  STATE  v.  MICHAEL  MORGAN, 


On  the  trial  of  a  complaint  for  a  violation  of  the  statnte  against  keeping  a  honse,  store,  shop, 
saloon,  or  other  place,  in  which  it  is  repnted  that  apiritnona  or  intoxicating  liquors,  ale  or  lager  beer 
are  kept  for  sale,  without  paying  a  license  therefor,  to  warrant  a  conviction,  it  is  necessary  that  the 
foundation  of  such  reputation  should  be  the  fact  that  such  liquors  are  so  kept  for  sale.  If  the  repu- 
tation has  its  origin  from  any  other  source,  it  is  spurious  and  of  na  importance. 

The  accused  was  informed  against  by  the  Attorney  for  the  State  for  New  London 
county,  for  having  on  the  26th  day  of  December,  1872,  at  the  town  of  Norwich,  in 
said  county,  kept  a  store,  where  it  was  then  reputed  spirituous  liquors  were  kept 
for  sale,  in  violation  of  the  tenth  section  of  the  act  of  1872,  regulating  the  sale  of 
such  liquors.  The  case  was  tried  at  the  January  Term  of  the  Superior  Court,  1873, 
by  the  jury,  and  a  verdict  of  guilty  rendered.  The  accused  moved  for  a  new  trial 
for  error  in  the  rulings  and  charge  of  the  court.  The  case  came  before  the  Supreme 
Court,  at  the  March  Term  of  the  same,  and  the  questions  of  law,  arising  on  the 
record,  were  argued  by  Daniel  Chadmck  (State  Attorney)  and  Oeo.  C.  Ripley^  for  the 
State,  and  by  John  T  Wait  and  S,  8,  Threaheff  with  whom  was  T,  Waiier  Suxtn^  for 
the  defendant 
The  facts  are  sufficiently  stated  in  the  opinion. 

The  opinion  of  the  court  was  delivered  by  Park,  J.:  On  the  trial  of  this  cause  the 
counsel  for  the  defendant  requested  the  court  to  charge  the  jury,  that  the  reputation 
of  the  place,  kept  by  the  accused,  must  be  **  well  founded  in  fact"  The  court 
charged  the  jury  "that  the  reputation  must  be  an  honest  one,  founded  on  the 
honest  opinion  of  the  neighborhood." 

It  is  difficult  to  see  any  material  distinction  between  the  request  that  was  made 
and  the  charge  of  the  court.  The  charge  is  in  substance,  that  the  jury  must  be 
satisfied  that  the  place  kept  by  the  defendant  had  the  reputation  in  its  vicinity  of 
being  a  place  where  spirituous  and  intoxicating  liquors,  ale  and  lager  beer  were 
kept  by  the  defendant,  with  the  intent  to  sell  the  same. 

The  statute  was  intended  to  reach  places  where  spirituous  and  intoxicating 
liquors,  ale  and  lager  beer,  are  kept  for  sale,  and  such  places  only.  But  the  diffi- 
culty of  proving,  under  the  old  law,  that  such  liquors  were,  in  fact,  kept  for  sale, 
induced  the  legislature  to  pass  the  statute  in  question.  The  statute  seems  to  pre- 
sume, that  if  a  place  has  the  reputation  of  being  one  where  spirituous  and  intoxi- 
cating liquors,  ale  and  lager  beer  are  kept  for  sale,  it  is  a  place  where  such  liquors 
are  in  fact  kept  for  sale,  and,  therefore,  makes  it  criminal  for  a  man  to  keep  a 
place  which  has  such  reputation. 

The  foundation  of  the  reputation,  therefore,  must  be  the  fact,  that  such 
liquors  are  kept  for  sale.  If  it  has  its  origin  from  any  other  source,  it  is  spurious 
and  of  no  importance.    The  etaiutory  reputation  grows  out  of  the  evidences  that  con- 
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rince  men  of  ordinary  sagacity,  that  such  liquors  are  in  fact  kept  in  certain  places 
for  sale.      It  proceeds  from  persons  parsing  and  re-passing  the  establish  men  t^^,  and 
who  see  there,  perhaps,  all  the  appliances  of  drinking  saloons.     They  see  the  intem- 
perate loitering  about  the  places.      They  see  persons  going  there  apparently  sober, 
and  who  go  away  intoxicated.    They  see  casks,  decanters  and  jugs  labelled  with  the 
various  kinds  of  intoxicating  liquors.      They  see  beverages  prepared  and  drank 
resembling  such  liquors ;    and,  indeed,  everything  is  discovered  usually  attending 
drinking  saloons.      Such  persons  communicate  their  knowledge  to  others,  and,  in  a 
brief  period  of  time,  the  places  have  the  reputation  of  being  establishments  where 
each  liquors  are  kept  for  sale.    The  reputation,  therefore,  is  "founded  in  fact" — 
that  is,  it  is  based  upon  or  grows  out  of  the  fact,  that  such  liquors  are  kept  for  sale. 
It  is  barely  possible  that  the  reputation  of  places  may,  in  certain  cases,  do  injustice 
to  parties  accused ;  that  a  place  may  have  such  reputation  when  no  liquors  are 
kept  upon  the  premises;  but,  in  such  cases,  if  the  fact  should  appear  that  tliere  is 
no  foundation  for  such  reputation,  the  evidence  would  be  conclusive  that  the  repu- 
tation was  either  founded  in  malice  or  was  owing  to  what  some  prior  occupant  of 
the  premises  had  done ;  and,  in  either  case,  the  defendant  would  not  be  liable. 

But  the  statute  makes  the  reputation  of  the  establishment  sufficient  evidence  in 
the  first  instance,  that  the  statutory  crime  has  been  committed,  which,  in  eflect,  is 
ihal  such  liquors  are  kept  there  for  sale,  and  the  burden  of  proof  is  thrown  upon 
the  defendant  to  show  that  the  reputation  has  no  foundation  in  fact. 

In  the  present  case,  we  see  nothing  tending  to  show  that  the  reputation  proved  by 
the  State  wa^  not  founded  in  fact.  The  defendant  did  not  attempt  to  show  that  it 
had  its  origin  in  malice,  or  was  owing  to  what  some  prior  occupant  of  the  premises 
bad  done ;  and  we  think  the  charge  of  the  court,  requiring  the  jury  to  find  "that 
the  ri'putation  was  an  honest  one,  founded  on  the  honest  opinion  of  the  neigh bor- 
h.'iod,"  substantially  complied  with  the  request  that  was  made;  that  is,  must  be 
founded  in  fact ;  for  it  was  the  honeM  opinion  of  the  neighborhood,  that  the  defend- 
ant kept  such  liquors  in  his  establishment  for  sale,  it  must  have  had  its  origin  in 
evidence  that  satisfied  the  minds  of  the  observers,  that  such  liquors  were,  in  factj 
kept  for  sale. 
We  do  not  advise  a  new  trial. 
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Unitis)  States  Supeeme  Ck)URT  October  Term,  1873. 

The  New  York  Central  Railroad  Company,  Plaintiff  ^ 

in  Error,  1 

V.  ( 

Charles  E.  Lockwood,  J 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis* 

trict  of  New   York. 

1.  A  common  carrier  can  not  lawfully  stipulate  for  exemption  from  responsibility  when  each  ex- 
emption l0  not  joat  and  reasonable  in  the  eye  of  the  law. 

2.  It  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a  common  carrier  to  stipolate  for  exemp- 
tion from  responsibility  for  the  negligence  of  himself  or  his  servants. 

3.  These  rales  apply  both  to  common  carriers  of  goods  and  common  carriers  of  passengers,  and 
with  especial  force  to  the  latter. 

4.  They  apply  to  the  case  of  a  drover  traveling  on  a  stock  train  to  look  after  bis  cattle,  and  having 
a  free  pass  for  that  purpose. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  this  case  waa  a  drover,  injured  while  traveling  on  a  stock  train  of 
the  defendants,  proceeding  from  Buffalo  to  Albany,  and  the  suit  was  brought  to  re- 
cover damages  for  the  injury.  He  had  cattle  in  the  train,  and  had  been  required, 
at  Buffalo,  to  sign  an  agreement  to  attend  to  the  loading,  transporting,  and  unload- 
ing of  his  cattle,  and  to  take  all  risk  of  injury  to  them  and  of  pen*onal  injury  to 
himself  or  whoever  went  witli  the  cattle ;  and  received  what  is  called  a  drover's 
pass — certifying  that  he  had  shipped  sufficient  stock  to  pass  free  to  Albany,  but  de- 
claring that  the  acceptance  of  the  pass  was  to  be  considered  a  waiver  of  all  claims 
for  damages  or  injuries  received  on  the  train.  The  agreement  stated  its  considera- 
tion to  be  the  carrying  of  plaintiff's  cattle  at  leas  than  tariff  rates.  It  was  shown  on 
the  trial,  that  these  rates  were  about  three  times  the  ordinary  rates  charged,  and 
that  no  drover  had  cattle  carried  on  those  terms ;  but  all  signed  similar  agreements 
to  that  which  was  signed  by  the  plaintiff,  and  received  similar  passes.  Evidence 
was  given  on  the  trial  tending  to  show  that  the  injury  complained  of  waa  sustained 
in  consequence  of  negligence  on  the  part  of  the  defendants  or  their  servants,  but 
they  insisted  that  they  were  exempted  by  the  terras  of  the  contract  from  responsi- 
bility for  all  accidents,  including  those  occurring  from  negligence,  at  least  the  ordi> 
nary  negligence  of  their  servants ;  and  requested  the  judge  to  so  charge.  This  he 
refused,  and  charged  that  if  the  jury  were  satisfied  that  the  injury  occurred  without 
any  negligence  on  the  part  of  the  plaintiff,  and  that  the  negligence  of  the  defend- 
ants caused  the  injury,  they  must  find  for  the  plaintiff,  which  they  did. 

It  is  unnecessary  to  notice  the  subordinate  points  made,  as  we  are  of  opinion  that 
all  the  questions  of  fact  were  fairly  left  to  the  jury,  and  tliat  the  whole  controversy 
dei)cnded  on  this  main  question  of  law. 

It  may  be  assumed  in  limine,  that  the  case  was  one  of  carriage  for  hire;  for 
though  the  pass  certifies  that  the  plaintiff  was  entitled  to  pass  free,  yet  his  paf^age 
was  one  of  the  mutual  terms  of  the  arrangement  for  carrying  his  cattle.  The  ques- 
tion is,  therefore,  distlHctly  raised,  whether  a  railroad  company  carrying  paseeugerji 
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fur  hire,  can  lawfully  stipulate  not  to  be  answerable  for  their  own  or  their  servants* 
negligence  in  reference  to  such  carriage. 

As  the  duties  and  responsibilities  of  public  carriers  were  prescribed  by  public 
policy,  it  has  been  seriously  doubted  whether  the  courts  did  wisely  in  allowing  that 
policy  to  be  departed  from  without  legislative  interference,  by  which  needed  modifi- 
cations could  have  been  introduced  into  the  law.  But  the  great  hardship  on  the 
carrier  in  certain  special  cases,  where  goods  of  great  value  or  subject  to  extra  risk 
Wire  delivered  to  him  without  notice  of  their  character,  and  where  loflses  happened 
by  sheer  accident  without  any  possibility  of  fraud  or  collusion  on  his  part,  such  as 
by  collisions  at  sea,  accidental  fire,  etc.,  led  to  the  relaxation  of  the  rule  to  the  ex- 
tent of  authorizing  certain  exemptions  from  liability  in  such  cases  to  be  provided 
for,  cither  by  public  notice  brought  home  to  the  owners  of  the  goods,  or  by  inserting 
exemptions  from  liability  in  the  bill  of  lading,  or  other  contract  of  carriage.  A 
modification  of  the  strict  rule  of  responsibility,  exempting  the  carrier  from  liability 
ioT  accidental  lofise^,  where  it  can  be  safely  done,  enables  the  carrying  interest  to  re- 
duce its  rates  of  compensation  ;  thus  proportionally  relieving  the  transportation  of 
produce  and  merchandise  from  some  of  the  burdens  with  which  it  is  loaded. 

The  question  is,  whether  such  modification  of  responsibility  by  notice  or  special 
contract,  may  not  be  carried  beyond  legitimate  bounds,  and  introduce  evils  against 
which  it  was  the  direct  policy  of  the  law  to  guard;  whether,  for  example,  a  modifi- 
cation which  gives  license  and  immunity  to  negligence  and  carelessness  on  the  part  of 
a  public  carrier  or  his  servants,  is  not  so  evidently  repugnant  to  that  policy  as  to  be 
altdgethcr  null  and  void ;  or,  at  least,  null  and  void  under  certain  circumstances. 

In  the  cajBC  of  sea-going  vessels.  Congress  has,  by  the  act  of  1851,  relieved  ship- 
owners from  all  responsibility  for  loss  by  fire,  unless  caused  by  their  own  design  or 
n-.^lect;  and  from  responsibility  for  loss  of  money  and  other  valuables  named,  un- 
Its?  notified  of  their  character  and  value ;  and  has  limited  their  liability  to  the  value 
of  i<hlp  and  freight,  where  losses  happened  by  the  embezzlement  or  other  act  of  the 
ina>ter,  crew  or  passengers ;  or  by  collision,  or  any  cause  occurring  without  their 
privity  or  knowledge ;  but  the  master  and  crew  themselves  are  held  responsible  to 
tlie  parties  injured  by  their  negligence  or  misconduct.  Similar  enactments  have 
Ken  made  by  State  Legislatures.  This  seems  to  be  the  only  important  modification 
('f  previously-existing  law  on  the  subject,  which  in  this  country  has  been  effected  by 
k^'ir-'lative  interference.  And  by  this,  it  is  seen,  that  though  intended  for  the  relief 
of  the  ship-owner,  it  still  leaves  him  liable  to  the  extent  of  his  ship  and  freight  for 
the  negligence  and  misconduct  of  his  employees,  and  liable  without  limit  for  his  own 
r.tgligenoe. 

It  is  true,  that  the  first  section  of  the  above  act  relating  to  loss  by  fire  has  a  pro- 
vi^o  that  nothing  in  the  act  contained  shall  prevent  the  parties  from  making  such 
f.'ntract  as  they  please,  extending  or  limiting  the  liability  of  ship-owners.  This 
proviso,  however,  neither  enacts  nor  affirms  anything.  It  simply  expresses  the  intent 
uf  Congress  to  leave  the  right  of  contracting  as  it  stood  before  the  act. 

The  courts  of  New  York,  where  this  case  arose,  for  a  long  time  resisted  the  at- 
tempts of  common  carriers  to  limit  their  common-law  liability,  except  for  the  pur- 
pf"**  of  procuring  a  disclosure  of  the  character  and  value  of  articles  liable  to  extra 
hazard  and  risk.  This  they  were  allowed  to  enforce  by  means  of  a  notice  of  non- 
liability, if  the  disclosure  was  not  made.  But  such  announcements  as  "  all  baggage 
at  ilie  risk  of  the  owner,"  and  such  exceptions  in  bills  of  lading  as  "  this  company 
v5"ill  not  be  responsible  for  injuries  by  fire,  nor  for  goods  lost,  stolen  or  damaged," 
Were  held  to  be  unavailing  and  void,  as  being  against  the  policy  of  the  law  :  (Cole 
V.  ik^odwm,  19  Wend.,  357    Gould  v.  HiU,  2  Hill,  623). 
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But  since  the  decision  in  the  case  of  the  New  Jersey  Steam  Navigation  Co.  v.  Merchant 
Banky  by  this  court,  in  January  Term,  1848,  (6  How.,  344,)  it  has  been  uniformly 
held,  as  well  in  the  courts  of  New  York  as  in  the  Federal  courts,  that  a  commcin 
carrier  may,  by  special  contract,  limit  his  common-law  liability ;  although  consid- 
erable diversity  of  opinion  has  existed  as  to  the  extent  to  which  such  limitation  is 
admissible. 

The  case  of  the  New  Jersey  Steam  Navigation  Company  v.  MerehantJs^  Bank,  above 
adverted  to,  grew  out  of  the  burning  of  the  Steamer  Lexington.  Certain  money 
belonging  to  the  bank  had  been  intrusted  to  Harnden's  Express  to  be  carried  to 
Boston,  and  was  on  Board  the  steamer  when  she  was  destroyed.  By  agreement  1k.- 
tween  the  steamboat  company  and  Hamden,  the  crate  of  the  latter  and  its  content's 
were  to  be  at  his  sole  risk.  The  court  held  this  agreement  valid,  so  far  as  to  ex- 
onerate the  steamboat  company  from  the  responsibility  imposed  by  law ;  but  not  to 
excuse  them  for  misconduct  or  negligence,  which  the  court  said  it  would  not  pre- 
sume that  the  parties  intended  to  include,  although  the  terms  of  the  contract  were 
broad  enough  for  that  purpose,  and  that  inasmuch  as  the  company  had  undertaken 
to  cari-y  the  goods  from  one  place  to  another,  they  were  deemed  to  have  incurred 
the  same  degree  of  responsibility  as  that  w^hich  attaches  to  a  private  perEM>n  en- 
gaged casually  in  the  like  occupation,  and  were,  therefore,  bound  to  use  ordinary 
care  in  the  custody  of  the  goods,  and  in  their  delivery,  and  to  provide  proper 
vehicles  and  means  of  conveyance  for  their  transportation ;  and  as  the  court  was  uf 
opinion  that  the  steamboat  company  had  been  guilty  of  negligence  in  these  partic- 
ulars as  well  as  in  the  management  of  the  steamer  during  the  fire,  they  held  thciii 
responsible  for  the  loss. 

As  this  has  been  regarded  as  a  leading  case,  we  may  pause  for  a  moment  to  ob- 
serve that  the  case  before  us  seems  almost  precisely  within  the  category  of  that  cie- 
cision.  In  that  case,  as  in  this,  the  contract  was  general,  exempting  the  carrier  f r«>in 
every  risk,  and  imposing  it  all  upon  the  party :  but  the  court  would  not  presume 
that  the  parties  intended  to  include  the  negligence  of  the  carrier,  or  liis  agents  in 
that  exception. 

It  is  strenuously  insisted,  however,  that  as  negligence  is  the  only  ground  of  lia- 
bility in  the  carriage  of  passengers,  and  as  the  contract  is  absolute  in  its  temis,  it 
must  be  construed  to  embrace  negligence  as  well  as  accident,  the  former  in  refer- 
ence to  passengers,  and  both  in  reference  to  the  cattle  carried  on  the  train.  As  this 
argument  seems  plausible,  and  the  exclusion  of  a  liability  embraced  in  the  terni.^  <  t 
exemption  on  the  ground  that  it  could  not  have  been  in  the  mind  of  the  partic^^ 
is  somewhat  arbitrary,  we  will  proceed  to  examine  the  question  before  propoundvil, 
namely,  whether  common  carriers  may  excuse  themselves  from  liability  from  negli- 
gence. In  doing  so  we  shall  first  briefly  review  the  course  of  decisions  in  New  York,  on 
which  great  stress  has  been  laid,  and  which  are  claimed  to  be  decisive  of  the  qiieptii»:i 
While  we  can  not  concede  this,  it  is,  nevertheless,  due  to  the  courts  of  that  State  i*> 
examine  carefully  the  grounds  of  their  decision  and  to  give  them  the  weijt^lii 
which  they  justly  deserve.  We  think  it  will  be  found,  however,  that  the  weight  ui 
opinion,  even  in  New  York,  is  not  altogether  on  the  side  that  favors  the  right  of  the 
carrier  to  stipulate,  for  exemption  from  the  consequences  of  his  own  or  his  servants' 
negligence. 

The  first  recorded  case  that  arose  in  New  York,  after  the  before  mentioned  deci- 
sion in  this  court,  involving  the  right  of  a  carrier  to  limit  his  liability,  was  that  i>f 
Dorr  V.  The  New  Jersey  Steam  Navigation  Company ^  decided  in  1850.  (4  Sandf.,  13t>. ) 
This  case  also  arose  out  of  the  burning  of  the  Lexington,  under  a  bill  of  lading- 
which  excepted  from  the  company's  risk  "danger   of  fire,  water,  breakage,  leakage 


Recent  American  Decisions,  in  Full,  173 

and  other  accidents/'  Judge  Campbell,  delivering  the  opinion  of  the  Court,  says : 
*'A  common  carrier  has,  in  truth,  two  distinct  liabilities — the  one  for  losses  by  acci. 
dent  or  mistake,  where  he  is  liable  as  an  insurer ;  the  other  for  losses  by  default 
(•r  negligence,  where  he  is  answerable  as  an  ordinary  bailee.  It  would  certainly 
<Hrem  reasonable  that  he  might,  by  express  special  contract,  restrict  his  liability  as 
insurer;  that  he  might  protect  himself  against  misfortune,  even  though  public 
l^Aivj  should  require  that  he  should  not  be  permitted  to  stipulate  for  immunity 
vrhere  the  loss  occurs  from  his  own  default  or  neglect  of  duty.  Such  we  understand 
to  be  the  doctrine  laid  down  in  the  case  of  The  New  Jersey  Steam  Navigation  Company 
V.  The  MfrehanU  Bank,  in  6th  Howard,  and  such  we  consider  to  be  the  law  in  the 
jirewnt  case."  And  in  Stoddard  v.  Long  Island  R,  Co.,  (5  Standf.,  180),  another  ex- 
presei  case,  in  which  it  was  stipulated  that  the  express  company  should  be  alone  re- 
six>n»ible  for  all  losses,  Judge  I>uer,  for  the  court,  says :  "Conforming  our  decision 
Ut  that  ol  I  he  Supreme  of  the  United  States,  we  must,  therefore,  hold :    1, 

That  the  liability  of  the  defendaivt  as  common  carriers  was  restricted  by  the  terms 
of  the  special  agreement  between  nem  and  Adams  &  Co.,  and  that  this  restriction, 
wa!i  valid  in  law  2.  That  by  the  just  interpretation  of  this  agreement  the  defen- 
dants were  not  to  be  exonerated  from  all  losses,  but  remained  liable  for  such  as 
might  result  from  the  wrongful  acts,  or  the  want  of  due  care  and  diligence  of  them- 
^hes  or  their  agents  and  servants.  3.  That  the  plaintifTs,  claiming  through  Adams 
&  Co.,  ai>s  oound  by  the  special  agreement"  The  same  view  was  taken  in  subse- 
qnent  cases,  {Birsons  v.  Monteaih,  13  Barb.,  363;  Moore  v.  EvaWy  14  Barb.,  624 ;)  all 
of  which  shoi^'  that  no  idea  was  then  entertained  of  sanctioning  exemptions  of  lia- 
bility for  negligence. 

It  was  nnt  till  1868,  in  the  case  of  Wells  v.  New  York  Cent.  R  Co.,  26  Barb.,  635,  that 
the  Supreme  Court  was  brought  to  assent  to  the  proposition  that  a  common  carrier 
may  stipulate   f'<2:ainst  responsibility  for  the  negligence  of  his  servants.    That  was 
the  case  of  a  gratuitous  passenger  traveling  on  a  free  ticket,  which  exempted  the 
company  from  liability.    In  1862,  the  Court  of  Appeals,  by  a  majority,  affirmed  thi» 
judgment,  (42  N.  Y.,  181,)  and  in  answer  to  the  suggestion  that  public  policy  re- 
quired that  railroad  companies  should  not  be  exonerated  from  the  duty  of  careful- 
ness in  performing  their  important  and  hazardous  duties,  the  court  held  that  the 
case  of  free  passengers  could  not  seriously  affect  the  incentives  to  carefulness,  be- 
eanse  there  were  very  few  such,  compared  with  the  great  mass  of  the  traveling  public. 
Perk'tju  1 .  N.  Y,  CenL  R.  Co.,  24  N.  Y.,  196,  was  also  the  case  of  a  free  passenger^ 
with  c  similar  ticket,  and  the  court  held  that  the  indoraement  exempted  the  com- 
pany from  all  kinds  of  neglience  of  its  agents,  gross,  as  well  as  ordinary    that  there 
Ls,  in  truth,  no  practical  distinction  in  the  degrees  of  negligence. 

The  next  cases  of  importance  that  arose  in  the  New  York  courts  were  those  of 
timer^s  poh&eg,  in  which  the  passenger  took  all  responsibility  of  injniy  to  himself  and 
rtock.  The  first  wa»  that  of  ^ith  v.  N.  Y  Cent.  R.  Co.,  29  Barb.,  132,  decided  in 
March,  1859.  The  contract  was  precisely  the  same  as  that  in  the  present  case.  The 
damage  arose  from  a  flattened  wheel  in  the  car  which  caused  it  to  jump  the  track. 
The  Supreme  Court,  by  Hogeboom,  J.,  held  that  the  railroad  company  was  liable 
tor  any  injury  happening  to  the  passenger,  not  only  by  the  gross  negligence  of  the 
company's  servants,  but  by  ordinary  negligence  on  their  part.  "For  my  part,"  says 
the  Judge,  "I  think  not  only  gross  negligence  is  not  protected  by  the  terms  of  the 
Cf>ntract,  but  what  is  termed  ordinary  negligence,  or  the  withholding  of  ordinary 
care,  is  not  so  protected.  I  think  notwithstanding  the  contract,  the  carrier  is  re- 
iipoDfflble  for  what,  independent  of  any  peculiar  responsibility  attached  to  his  call- 
ing or  employment,  would  be  regarded  as  fault  or  misconduct  on  his  part."     . 
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The  Judge  added  that  he  thought  the  carrier  might,  by  positire  Rtipulation,  relieve 
himself  to  a  limited  degree  from  the  consequences  of  his  own  negligence  or  that  of 
his  servants.  But,  to  accomplish  that  object,  the  contract  must  be  clear  and  specific 
in  its  terms,  and  plainly  covering  such  a  case.  Of  course,  this  remark  was  extra 
judicial.  The  judgment  itself  was  affirmed  by  the  Court  of  Appeals  in  1802,  by 
a  vote  of  five  Judges  to  three.  (24  N.  Y.,  222).  Judge  Wright  strenuously  con- 
tended that  it  is  against  public  policy  for  a  carrier  of  passengers,  where  human 
life  is  at  stake,  to  stipulate  for  immunity  for  any  want  of  care.  ^'Contracts  in  re- 
straint of  trade  are  void,"  he  says,  "because  they  interfere  with  the  welfare  and 
convenience  of  the  State;  yet  the  State  has  a  deep  interest  in  protecting  the 
lives  of  its  citizens."  He  argued  that  it  was  a  question  affecting  the  public,  and 
not  alone  the  party  who  is  carried.  Judge  Sutherland  agreed  in  substance  with 
Judge  Wright.  Two  other  Judges  held  that  if  the  pdrty  injured  had  been  a 
gratuitous  passenger  the  company  would  have  been  discharged,  but  in  their  view 
he  was  not  a  gratuitous  passenger.  One  Judge  was  for  affirmance,  on  the 
ground  that  the  negligence  was  that  of  the  company  itself.  The  remaining  three 
judges  held  the  contract  valid  to  the  utmost  extent  of  exonerating  the  compai:y 
notwithstanding  the  grossest  neglect  on  the  part  of  its  servants. 

In  that  case,  as  in  the  one  before  us,  the  contract  was  general  in  its  tomits, 
and  did  not  specify  negligence  of  agents  as  a  risk  assumed  by  the  passenger, 
though  by  its  generality,  it  included  all  risks. 

The  next  case,  BifscU  v.  Tfic  N.  Y,  Cent,  R,  Co,,  29  Barb..  602,  first  decided  in 
September,  1859,  differed  from  the  preceding  in  that  the  ticket  expressly  stipu- 
lated that  the  railroad  company  should  not  be  liable  under  any  circumstances, 
*^wheiher  of  negligence  by  their  agents  or  othenviae"  for  injury  to  the  p<;rson  or  stock 
of  the  passenger.  The  latter  was  killed  by  the  express  train  running  into  the  stov  k 
train,  and  the  jury  found  that  his  death  was  caused  by  the  gross  negligence  of  the 
agents  and  servants  of  the  defendants.  The  Supreme  Court  held  that  gross  negli- 
gence (wliether  of  servants  or  principal)  can  not  be  excused  by  contract  in  reference 
to  the  carriage  of  passengers  for  hire,  and  that  such  a  contract  is  against  tlie  p<:)licy  of 
the  law,  and  void.  In  December,  1862,  this  judgment  was  reversed  by  the  Court  of 
Appeals,  four  Judges  against  three  (22  N.  Y.  Rep.,  442) ;  Judge  Smith,  who  con- 
curred in  the  judgments  below,  having,  in  the  meantime,  changed  his  views  a.s  to 
the  materiality  of  the  fact  that  the  negligence  stipulated  against  was  that  oi  the 
servants  of  the  company,  and  not  of  the  company  itself.  The  majority  now  held 
that  the  ticket  was  a  free  ticket,  as  it  purported  to  be,  and,  therefore,  that  the  case 
was  governed  by  WeiU  v.  The  Central  Railroad  Co.;  but  whether  so,  or  not,  the  contract 
was  founded  on  a  valid  consideration  and  the  passenger  was  bound  by  it  even  to  the 
assumption  of  the  risk  arising  from  the  gross  negligence  of  the  company's  servant*?. 
Elaborate  opinions  were  read  by  Justice  Selden  in  favor,  and  by  Justice  Deiiio 
against  the  conclusions  reached  by  the  court.  The  former  considered  that  no  rule  of 
public  policy  forbids  such  contracts,  because  the  public  is  amply  protected  by  the 
right  of  every  one  to  decline  any  special  contract,  on  paying  the  regular  fare  pre- 
scrilied  by  law,  that  is,  the  highest  amount  which  the  law  allows  the  company  tu 
charge.  In  other  words,  unless  a  man  chooses  to  pay  the  liighest  amount  which  the 
company  by  its  charter  is  authorized  to  charge,  he  must  submit  to  their  terms,  how- 
ever onerous.  Justice  Benio,  with  much  force  of  argument  combated  this  view, 
and  insisted  upon  the  impolicy  and  immorality  of  contracts  stipulating  immuniiy 
for  negligence,  either  of  servants  or  principals,  where  the  lives  and  safety  of  pas- 
sengers are  concerned.  The  late  case  of  Poucher  v.  N.  Y,  Cent,  R  (Jo.,  49  JJ^.  Y.,  203, 
is  in  all  essential  respects,  a  similar  case  to  this,  and  a  similar  result  was  reached. 
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These  are  the  authoritiea  which  we  are  asked  to  follow.  Cases  may  also  be  found 
in  some  of  the  other  State  Courts  which,  by  dicta  or  decision,  either  favor  or  follow, 
more  or  Icrs  closely,  the  decisions  in  New  York.  A  reference  to  the  principal  of 
these  in  the  margin,  is  all  that  is  necessary  here.^ 

A  review  of  the  cases  decided  by  the  courts  of  New  York  shows  that  though  they 
have  carried  the  power  of  the  common  carrier  to  make  special  contracts  to  the  ex- 
tent of  enabling  him  to  exonerate  himpelf  from  the  effect^  of  even  gross  negligence, 
yet  that  this  effect  has  never  been  given  to  a  contract  general  in  its  terms.  So  that 
if  we  only  felt  bound  by  those  precedents,  we  could,  perhaps,  find  no  authority  for 
revereing  the  judgment  in  this  case.  But  on  a  question  of  general  commercial  law, 
the  Federal  courts  administering  justice  in  New  York  have  equal  and  co-ordinate 
jurisdiction  with  the  courts  of  that  State.  And  in  deciding  a  case  which  involve^^  a 
question  of  such  importance  to  the  whole  country ;  a  question  on  which  the  courts  of 
Xew  York  have  expressed  such  diverse  views,  and  have  so  rc^cenlly  and  with  such 
slight  preponderancy  of  judicial  suffrage,  come  to  the  conclusion  that  they  have,  we 
should  not  feel  satisfied  withwit  being  able  to  place  our  decision  upon  grounds  sat- 
isfactoiT  to  ourselves,  and  resting  upon  what  we  consider  sound  principles  of  law. 

In  passing  however,  it  is  apposite  to  call  attention  to  the  testimony  of  an  authorita- 
tive witncffi  as  to  the  operation  and  eftect  of  the  recent  decisions  referred  to.  "The 
fruits  of  this  rule,"  says  Judge  Davis,  "are  already  being  gathered  in  increasing  ac- 
cidents, through  the  decreasing  care  and  vigilance  on  the  part  of  these  corporations; 
and  they  will  continue  to  be  reaped  until  a  just  sense  of  public  policy  shall,  lead  to 
legii»lativc  restriction  upon  the  power  to  make  this  kind  of  contracts."^' 

We  now  proceed  to  notice  some  cases  decided  in  other  States,  in  which  a  dififerent 
view  of  the  subject  is  taken. 

In  Pennsylvania,  it  is  settled  by  a  long  course  of  decisions,  that  a  common  carrier 
can  not,  by  notice  or  special  contract,  limit  his  liability  so  as  to  exonerate  him  from 
responsibility  for  his  own   negligence  or  malfeasance,  or  that  of  his  servants  and 
agents.     L/ting  v.  Voider  8  Barr,  479;  Camden -d  Aviboy  R.  Co.  v.  Baidavf,  IC  Fenn., 
67;  Goldey  v.  Pain.,  Ji,  Co.,  30  Penn.,  342;  Poic«//  v.  Penn,  R  Co.,  32  Pcnn.,  414; 
Penn,  R,  Co.  v.  Hendersim,  51  Pcnn.,  315 ;  Faniham  v.  Ccmtden  &  Amhoy  R.  Co.,  55 
Penn.,  53;  Express  Co.  v.  S.inds,  do.,  140,  Empire    Trans.  Co.  v.  Wainsafl.i.  Oil  Co.,  63 
Penn^  14.      "The  doctrine  is  "firmly  settled,"  says  Chief  Justice  Thompson,  in  Fcurn- 
ham  V.  C.  &.  A.  R.  Co.,  "that  a  common  carrier  can  not  limit  his  liability  so  as  to 
cover  his  own   or  his  servant's    negligence.**     (55  Pcnn.,  62.)     This  liability  is 
affinned  both  when  the  exemption  stipulated  for  is  general,  covering  all  risks,  and 
where  it  specifically  includes  damages  arising  from   the  negligence  of  tlie  carrier  or 
his  ftervants.      In  Pcnn.  R.  Co.  v.  HendcrMn,  a  drovei'^s  pass  stipulated  for  immunity 
of  the  company  in  case  of  injury  from  negligence  of  its  agents,  or  otherwise.    The 
court,  Judge  Bead  delivering  the  opinion,  after  a  careful  review  of  the  Pennsylva- 
nia decisions  says :      "This  indorsement  relieves  the  company  from  all  liability  for 
any  cause  whatever,  for  any  loss  or  injury  to  the  person  or  property,  however  it  may  be 
occasioned ;  and  our  doctrine,  settled  by  the   above  decisions,  made  upon  grave  de- 
liberation, declares  that  such  a  relea.se  is  no  excuse  for  negligence." 
—      I  ■ .  ■■  ■      I  I  . 

'  Athmore  v.  Pcnn.  R.  Co.,  4  Datch.,  180;  Kinney  v.  Cent  K.  Co.,  8  Vroom,  4o7;  Hale  v.  N.  J.,» 
St.  Nav.  Co.,  15  C(inD.,  BS9 ;  Peck  t;.  Weeks,  84  Conn.,  14.') ;  Lawrence  v.  N.  Y.  R.  Co.,  So  Conn.,  88 ; 
Kimball  v.  Katland  R.  Co.,  STi  Vt.,  847 ;  Mann  v.  Bircba.-d,  40  Vt-,  33S ;  Adams  Ex.  Co.  v.  Haines, 
ttllL, »;  Do.,  458;  HI.  Cent.  R.  Co.  v.  Adams  Exp.  Co.,  do.,  474 ;  UawUds  v.  Grt.  West.  R.  Co., 
17  Mlcb.,ft7 ;  &  C,  18  Mich.,  4S7 ;  Bait.  A  O.  R.  Co.  v.  Brady,  83  MU.,  833 ;  25  Md.,  1S8 ;  Lavemy  t;. 
Union  Trans.  Co.,  4S  Mo.,  970. 

>  Stinton  V.  N.  Y.  Central  R.  Co.,  82  N.  Y.  Rep.,  837. 
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The  Ohio  caRcs  are  very  decided  on  thiH  subject,  and  reject  all  attempte  of  the 
carrier  to  excuse  his  own  negligence,  or  that  of  his  servants.  (Jones  v.  Voorhet^ 
10  Ohio,  146 ,'  Davidsxm  v.  Graham,  2  Ohio  St.  R.,  131 ;  Graham  v.  Davix,  4  Ohio  St 
362 ;  Wihon  y.  Hamillony  do.,  722 ;  Welsh  v.  Pittsburg,  Ft.  W.  &  Chicago  R  Co.,  10  do. 
75 ;  Clcvdan  '  R,  v.  Curran,  19  do.,  1 ;  CiTunnnati,  etc.  iZ.,  v.  Pontius,  do.,  221 ;  Kjund- 
ton  V.  Erie  li ,  do.,  260.)  In  Davidson  v  Graham,  the  court,  after  conceding  the  right 
of  the  carrier  to  make  special  contracts  to  a  certain  extent,  savs :  "He  can  not, 
however,  protect  himself  from  losses  occasioned  by  his  own  fault.  He  exercises 
a  public  employment,  and  diligence  and  good  faith  in  the  discharge  of  his  du* 
lies  are  essential  to  the  public  interests.  •  ♦  •  ^n^  public 

policy  forbids  that  he  should  be  relieved  by  special  agreement  from  that  degree 
of  diligence  and  fidelity  which  the  law  has  exacted  in  the  discharge  of  his  du- 
ties." In  Welsh  v.  PUtsb.  Ft,  W,  <fc  Chicago  R,  the  court  say :  "In  this  State,  at 
least,  railroad  companies  are  rapidly  becoming  almost  the  exclusive  carrierp 
both  of  passengers  and  goods.  In  consequence  of  the  public  character  and  agency 
which  they  have  voluntarily  assumed,  the  most  important  powers  and  privileges 
have  been  granted  to  them  by  the  State."  From  these  facts,  the  Court  reaaona 
that  it  is  specially  important  that  railroad  companies  should  be  held  to  the 
exercise  of  due  diligence  at  least.  And  as  to  the  distinction  taken  by  some, 
that  negligence  of  ^rvants  may  be  stipulated  for,  the  court  pertinently  saj: 
"This  doctrine,  when  applied  to  a  corporation  which  can  only  act  through  itH 
agents  and  servants,  would  secure  complete  immunity  for  the  neglect  of  every 
duty."  (pp.  76-76.)  And  in  relation  to  a  drover's  pass,  substantially  the  same  aa 
that  in  the  present  case,  the  same  court,  in  Cleveland,  etc.  R  v.  Cunran,  19  Ohio  St' 
1,  held :  1.  That  the  holder  was  not  a  gratuitous  passenger.  2.  That  the  con- 
tract constituted  no  defense  against  the  negligence  of  the  company's  servants, 
Ijeing  against  the  policy  of  the  law,  and  void.  The  court  refers  to  the  cases  of 
Bi^i  V.  The  New  York  Central  R,  25  N.  Y.,  442 ;  and  of  Pern.  R  v.  Eenderwa, 
51  Penn.  St  R,  315 ;  and  expresses  its  concurrence  in  the  Pennsylvania  decision, 
(pp.  12-13.)    This  was  in  December  term,  1869. 

The  Pennsylvania  and  Ohio  decisions  differ  mainly  in  this,  that  the  former  give 
to  a  special  contract  (when  the  same  is  admissible)  the  effect  of  converting  the 
common  carrier  into  a  special  bailee  for  hire,  whose  duties  are  governed  by  his  con- 
tract, and  against  whom,  if  negligence  is  charged,  it  must  be  proved  by  the  party 
injured ;  whilst  the  latter  hold  that  the  character  of  the  carrier  is  not  changed  by  the 
contract,  but  that  he  is  a  common  carrier  still,  with  enlarged  exemptions  from  re- 
sponsibility, within  which  the  burden  of  proof  is  on  him  to  show  that  an  injury  oc- 
curs. The  effect  of  this  difference  is  to  shift  tlie  burden  of  proof  from  one  party  to 
the  other.  It  is  unnecessary  to  adjudicate  that  point  in  this  case,  as  the  judge  on  the 
trial  charged  the  jury,  as  requested  by  the  defendants,  that  the  burden  of  proof  was 
on  the  plaintiff. 

In  Maine,  whilst  it  is  held  that  a  common  carrier  may,  by  special  contract,  be  ex* 
exempted  from  responsibility  for  loss  occasioned  by  natural  causes^  such  as  the 
weather,  fire,  heat,  frost,  etc.,  (FWbrowi  v.  Giand  Trunk  B,  Co.,  65  Me.,  462),  yet  in  a 
case  where  it  was  stipulated  that  a  railroad  company  should  be  exonerated  from  all 
damages  that  might  happen  to  any  horses  or  cattle  that  might  be  sent  over  the  road, 
and  that  the  owners  should  take  the  risk  of  all  such  damages,  the  court  held  that 
the  company  were  not  thereby  excused  from  the  consequences  of  their  negligence, 
and  that  the  distiction  between  negligence  and  gross  negligence  in  such  a  case  is  not 
tenable.  "  The  very  great  danger,"  say  the  court,  "  to  be  anticipated  by  permitting 
them  "  [common  carriers]  "  to  enter  into  contracts  to  be  exempt  from  losees  occasion- 
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ed  \jj  misoondact  or  Diligence,  can  scarcely  be  overestimated.  It  would  remove 
the  priocipal  safeguard  for  the  preservation  of  life  and  property  in  such  conveyan- 
ce?."  (&^  V.  jFbrteromiM,  31  Me.,  228,  238). 

To  the  same  purport  it  was  held  in  Massachusetts  in  the  late  case  of  School  District 
V.  Botbm^  efe^  BaUroad  Co,  (102  Maas.,  552),  where  the  defendant  set  up  a  special 
contmt  that  certain  iron  castings  were  taken  at  the  owner's  risk  of  fracture  or  inju- 
rv  daring  the  course  of  transportation,  loading  and  unloading,  and  the  court  say : 
"The  special  contract  here  set  up  is  not  alleged,  and  could  not  by  law  be  permitted, 
to  exempt  the  defendants  from  liability  for  injuries  by  their  own  negligence.'' 
ip.556). 

To  the  same  purport,  likewise,  are  many  other  decisions  of  the  State  courts,  as 
mijbe  seen  by  referring  to  the  cases  cited  in  the  margin,  some  of  which  were  argued 
with  great  force  and  are  worthy  of  attentive  perusal,  but,  for  want  of  room,  can  only 
be  referred  to  here.* 

These  views  as  to  the  impolicy  of  allowing  stipulations  against  liability  for  neg- 
iieence  and  misconduct  are  in  accordance  with  the  early  English  authorities.  St. 
Gennain  in  Hie  Doctor  and  Student,  DaiL  2,  a  38,  pointedly  says  of  the  common  car- 
rier: "If  he  would  per  case  refuse  to  cany  it"  [articles  delivered  for  carriage]  "  un- 
less promise  were  made  unto  him  that  he  shall  not  be  charged  for  no  misdemeanor 
that  Khoald  be  in  him,  the  promise  were  void,  for  it  were  against  reason,  and  against 
90od  manners,  and  so  it  is  in  all  other  cases  like." 

A  oestury  later  thia  passage  is  quoted  by  Attorney-General  Noy  in  his  book  of 
Maxims  as  unquestioned  law.  (Noy's  Max.,  92).  And  so  the  law  undoubtedly  stood 
in  England  until  comparatively  a  very  recent  period.  Serjeant  Stevens,  in  his  Com- 
mentaries, vol.  2,  p.  135,  after  stating  that  a  common  carrier's  liability  might,  at  com- 
cioo  law,  be  varied  by  contract,  adds  that  the  law  still  held  him  responsible  for  negli- 
gence and  misconduct. 

The  question  arose  in  England  principally  upon  public  notices  given  by  common 
cvriera  that  they  would  not  be  responsible  for  valuable  goods  unless  entered  and  paid 
fcr  aooording  to  value.  The  courts  held  that  this  was  a  reasonable  condition,  and,  if 
brought  home  to  the  owner,  amounted  to  a  special  contract  valid  in  law.  But  it  was 
^lield  that  it  could  not  exonerate  the  carrier  if  a  loss  occurred  by  his  actual  mal- 
t(aeanoe  or  gross  negligence.  Or,  as  Starkie  says,  '*  proof  of  a  direct  malfeasance  or 
P^  negligrace  ii9  in  effect  an  answer  to  proof  of  notice." — (Evidence,  vol.  2,  p.  205,  6th 
Am.  ed.)  Bat  the  term  ''  gross  negligence  "  was  so  vague  and  uncertain  that  it  came 
te  represent  every  instance  of  actual  negligence  of  the  carrier  or  his  servantr— or  or- 
dinary negligence  in  the  accustomed  mode  of  speaking,  (Hinion  v.  DUbbcn,  2  A.  & 
£,  5.  Ser.,  649 ;  Wild  v.  Pu^ord,  8  M.  A  W.,  460).  Justice  Story,  in  his  work  on 
^^ulmenta,  originally  published  in  1832,  says  that  it  is  now  held  that,  in  cases  of  such 
Botioei  the  carrier  w  liable  for  losses  and  injury  occasioned  not  only  by  gross  negli- 
gee, Int  by  ordinary  negligence,  or,  in  other  words,  the  carrier  is  bound  to  ordinary 
dlligraoe.    (Story  on  Bailments,  i  571). 

In  cstimftting  the  effect  of  these  decisions  it  must  be  remembered  that,  in  the  cases 
covered  by  the  notices  referred  to,  the  exemption  claimed  was  entire,  covering  all 
a«i  of  km.  Diligence  as  well  aa  others.    They  are,  therefore,  directly  in  point. 


^mlki^BUi  S.  V.  Allen,  81  Ind^  894 ;  Mich.  Sonth.  R.  v.  Heaton,  81  Ind.,  89T,  note ;  Fllnn  v. 
^  Hi,  A  Bait.  B.*  1  Hoaston'B  Del.  R.,  4T9;  Omdorif  v.  Adams  Sxp.  Co.,  8  Bnsh.  (Ky.)  R., 
^;  BiMet«.  HiUkrd  A  Brooks,  8  Bleb.,  (So.  Car.,)  886 ;  Berry  v.  Cooper,  88  Ga.,  M8 ;  Steele  v. 
'^^'nmt^JttAk^Ul;  Southern  Express  Co.  v.  Crook,  44  Ala.,  488;  Whitesldes  v.  Thorlkill,  19 
^  Alfei^m;  BoQthem  Xxprees  Co.  v.  Moon,  89  Miss.,  889 ;  N.  O.  Hntoal  Ins.  Co.  v.  BaUroad 

vnu  in. — ^No.  I. — 12. 
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In  1863,  in  the  great  cam  of  Ptck  ▼.  Tke  North  Slaffordfhire  Baiiway  Cb.,  10  Hodm 
of  Lords  Cafles,  473,  Mr.  JoAtioe  Blackburn,  in  the  course  of  a  very  clear  and  able 
review  of  the  law  on  the  subject,  after  quoting  this  passage  from  Justice  Story's  work, 
proceeds  to  saj :  ^*  In  my  opinion,  the  weight  of  authority  was,  in  1832,  in  favor  of 
this  view  of  the  law,  but  the  cases  decided  in  our  courts  between  1832  and  1854  estab- 
lished that  this  was  not  the  law,  and  that  a  carrier  might,  by  a  special  notice,  make  a 
contract  limiting  his  responsibility  even  in  the  cases  here  mentioned,  of  gross  negli- 
gence, misconduct,  or  fraud  on  the  part  of  his  servants,  and,  as  it^eems  to  me,  the 
reajson  why  the  legislature  intervened  in  the  railway  and  canal  traffic  act,  1854,  was  be- 
cause it  thought  that  the  companies  took  advantage  of  those  decisions  (m  Stoiy's  lan- 
guage), *  to  evade  altogether  the  salutary  policy  of  the  common  law/  " 

This  quotation  is  sufficient  to  show  the  state  of  the  law  in  England  at  the  time  of 
the  publication  of  Judge  Story's  work  ;  and  it  proves  that,  at  that  time,  common  car- 
riers could  not  stipulate  for  immunity  for  their  own  or  their  servant's  n^ligcnce. 
But  in  the  case  of  Oarr  v.  Lancashire  R,  Cb.,  (7  Ezcheq.  R.,  707),  and  other  cases  de- 
cided whilst  the  change  of  opinion  alluded  to  by  Justice  Blackburn  was  going  on, 
(several  of  which  related  to  the  carriage  of  horses  and  cattle),  it  was  held  that  car- 
riers could  stipulate  for  exemption  from  liability  for  even  their  own  gross  negligence. 
Hence  the  act  of  1854  was  passed,  called  the  railway  and  canal  traffic  act,  declaring 
that  railway  and  canal  companies  should  be  liable  fi»r  negligence  of  themselvefl  or 
their  servants,  notwithstanding  any  notice  or  condition,  unless  the  court  or  judge  try- 
.kig  the  cause  should  adjudge  the  conditions  just  and  rcasimable.  (1  Fisher's  Dig.| 
1466).  Upon  this  statute  ensued  a  long  list  of  cases  deciding  what  conditions  were 
or  were  not  just  and  reasonable.  The  truth  is,  that  this  statute  did  little  more  than 
bring  back  the  law  to  the  original  position  in  which  it  stood  before  the  English  courts 
took  their  departure  from  it.  But  as  we  shall  have  occasion  to  advert  to  this  snl^'ect 
ngain,  we  pa»)  it  for  the  present. 

It  remains  to  see  what  has  been  held  by  this  cotirt  on  the  subject  now  under  con- 
sideration. 

We  have  already  referred  to  the  leading  case  of  Ihe  N.  J,  Steam.  Nav,  Co.  v.  Mn- 
chants'  Bajik^  6  How.,  383.  On  the  precise  point  now  under  consideration,  Justice 
JNeLsonsaid :  "  If  it  in  competent  at  all  for  the  carrier  to  stipulate  for  the  grrjft*  negli- 
gence of  himself  and  his  servants  or  agents,  in  the  transportation  of  goods,  it  should 
be  required  to  be  done,  at  least,  in  terms  that  would  leave  no  doubt  as  to  the  mean- 
ing of  the  parties." 

As  to  the  carriers  of  passengers,  Mr.  Justice  Grier,  in  the  case  of  Philadelphit  and 
JUadiig  R.  v.  Derby ^  14  How.,  486,  delivering  the  opinion  of  the  court,  said :  '*Whcn 
carriers  undertake  to  convey  persons  by  the  powerful  but  dangerous  agency  of  steam, 
>public  policy  and  safety  require  that  they  be  held  to  the  greatest  possible  care  and 
diligence.  And  whether  the  consideration  for  such  a  transportation  be  pecuniary 
or  otherwise,  the  personal  safety  of  the  passengers  should  not  be  left  to  the  sport  of 
chance,  or  the  negligence  of  carele^  agents.  Any  'negligence,  in  such  case?,  may 
well  deserve  the  epithet  'gross.' "  That  was  the  case  of  a  free  passenger,  a  stock- 
holder of  the  company,  taken  over  the  road  by  the  President  to  examine  its  condi- 
tion; and  it  was  contended  in  argument,  that  as  to  him,  nothing  but  "groM  negli- 
gence" would  make  the  company  liable.  In  the  subsequent  case  of  The  Steaviboai 
Sew  Wai-ld  v.  King^  16  How.,  469,  which  was  also  the  case  of  a  fre&  passenger  carrie<f 
on  a  steamboat  and  injured  by  the  explosion  of  the  boiler,  Curtis,  Justice,  deliver- 
ing the  judgment,  quoted  the  above  proposition  of  Justice  Grier,  and  said :  **We 
desire  to  be  understood  to  re-affirm  that  doctrine,  as  resting  not  only  on  public  policy 
but  on  sound  principles  of  law,"    (p.  474.) 
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In  York  Compcany  y.  Ceniral  BaUroad,  3  Wall.,  113,  the  court,  after  conceding  that 
the  leBponsihility  imposed  on  the  carrier  of  goods  by  the  common  law,  may  be 
restricted  and  qualified  by  expresfi  stipulation,  adds :  ''When  such  stipulation  is 
made,  and  it  does  not  cover  losses  from  negligence  or  misconduct,  we  can  perceive 
no  just  reason  for  refusing  its  recognition  and  enforcement."  In  the  case  of  Walker 
V.  l%e  TrafuporUjtwn  Company^  decided  at  the  same  term  (3  Wall.,  150),  it  is  true, 
the  owner  of  a  vessel  destroyed  by  fire  on  the  lakes,  was  held  not  to  be  responsible 
for  the  n^ligence  of  the  officers  and  agents  having  charge  of  the  vessel ;  but  that 
was  under  the  act  of  1851,  which  the  court  held  to  apply  to  our  great  lakes  as  well 
as  to  the  sea.  And  in  Erpras  Go.  v.  KounUe  Brothers,  8  Wall.,  342,  where  the  carriers 
were  sued  for  the  loss  of  gold  dust  delivered  to  them  on  a  bill  of  lading,  excluding 
Uability  for  any  loss  or  damage  by  fire,  act  of  God,  enemies  of  the  government,  or 
dangers  incidental  to  a  time  of  war,  they  were  held  liable  for  a  robbery  by  a  preda- 
tory band  of  armed  men,  (one  of  the  excepted  risks)  because  they  negligently  and 
needlessly  took  a  route  which  was  ctposed  to  snoh  incursions.  The  judge,  at  the 
trial,  charged  the  jury  that  althougli  tiie  contract  was  legally  sufficient  to  restrict 
the  liability  of  the  defendants  as  common  carriers,  yet  if  they  were  guilty  of  actual 
negligence,  they  were  responsible ;  and  that  they  were  chargeable  with  negligenc 
Qnless  they  exercised  the  care  and  prudence  of  a  prudent  man  in  his  own  affairs. 
This  was  held  by  this  court  to  be  a  correct  statement  of  the  law.     (p.  353.) 

Some  of  the  above  citations  are  only  expressions  of  opinion,  it  is  true ;  but  they 
are  the  expressions  of  judges  whose  opinions  are  entitled  to  much  weight ;  and  the 
last  cited  case  is  a  judgment  upon  the  precise  point.  Taken  in  connection  with  the 
concurring  decisions  of  State  courts  before  cited,  they  seem  to  us  decisive  of  the 
question,  and  leave  but  little  to  be  added  to  the  considerations  which  they  suggest. 

It  is  argued  that  a  common  carrier,  by  entering  into  a  special  contract  with  a 
party  for  carrying  his  goods  or  person  on  modified  terms,  drops  his  character  and 
becomes  an  ordinary  bailee  for  hire,  and,  therefore,  may  make  any  contract  he 
pleases.  That  is,  he  may  make  any  contract  whatever,  because  he  is  an  ordinary 
bailee;  and  he  is  an  ordinary  bailee  liecause  he  has  made  the  contract. 

We  are  unable  to  see  the  soundness  of  this  reasoning.  It  seems  to  us  more  accu- 
rate to  say  that  common  carriers  are  such  by  virtue  of  their  occupation,  not  by 
virtue  of  the  responsibilities  under  which  they  rest.  Those  responsibilities  may 
vary  in  different  countries,  and  at  different  times,  without  changing  the  character  of 
the  employment.  The  common  law  subject*  the  common  carrier  to  insurance  of  the 
goods  carried,  except  as  against  the  act  of  God  or  public  enemies.  The  civil  law 
excepts,  also,  losses  by  means  of  any  superior  force,  and  any  inevitable  accident. 
Yet  the  employment  w  the  same  in  both  cases.  And  if  by  special  agreement  the 
carrier  is  exempted  from  still  other  responsibilities,  it  does  not  follow  that  his  em- 
ployment is  changed,  but  only  that  his  responsibilities  are  changed.  The  theoiy 
occasionally  announced,  that  a  special  contract  as  to  the  terms  and  responsibilities 
of  carriage  changes  the  nature  of  employment,  is  calculated  to  mislead.  The  re- 
sponsibilities of  a  common  carrier  may  be  reduced  to  those  of  an  ordinary  bailee 
for  hire,  whilst  the  nature  of  his  business  renders  him  a  common  carrier  still.  Is 
there  any  good  sense  in  holding  that  a  railroad  company,  whose  only  business  is  to 
carry  passengers  and  goods,  and  which  was  created  and  established  for  that  pur- 
pci«e  alone,  is  changed  to  a  private  carrier  for  hire  by  a  mere  contract  with  a  custo- 
mer, whereby  the  latter  assumes  the  risk  of  inevitable  accidents  in  the  carriage  of 
his  goods?  Suppose  the  contract  relates  to  a  single  crate  of  glass  or  crockery,  whilst 
at  the  same  time  the  carrier  receives  from  the  same  person  twenty  other  parcels, 
respecting  which  no  such  contract  is  made.  Is  the  company  a  public  carrier  as  to 
he  twenty  parcels  and  a  private  carrier  as  to  the  one  ? 
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On  this  point  there  are  several  authorities  which  support  our  view,  some  of  which 
are  noted  in  the  margin.^ 

A  common  carrier  may,  undoubtedly,  become  a  private  carrier,  or  a  bailee  for 
hire,  when,  as  a  matter  of  accommodation  or  special  engagement,  he  undertakes  to 
carry  something  which  it  is  not  his  business  to  carry.  For  example,  if  a  carrier  of 
produce,  running  a  truck  boat  between  New  York  city  and  Norfolk,  shoald  be 
requested  to  carry  a  keg  of  specie,  or  a  load  of  expensive  furniture,  which  he  could 
justly  refuse  to  take,  such  agreement  might  be  made  in  reference  to  his  taking  and 
carrying  the  same  as  the  parties  chose  to  make,  not  involving  any  stipulation  con- 
trary to  law  or  public  policy.  But  when  a  carrier  has  a  regularly  established  busi- 
ness for  carrying  all  or  certain  articles,  and  especially  if  that  carrier  be  a  corpora- 
tion created  for  the  purpose  of  the  carrying  trade,  and  the  carriage  of  the  articles 
is  embraced  within  the  scope  of  its  chartered  powers,  it  is  a  common  carrier, 
and  a  special  contract  about  its  responsibility  does  not  divest  it  of  the  character. 

But  it  is  contended  that  though  a  carrier  may  not  stipulate  for  his  own  negligence, 
there  is  no  good  reason  why  he  should  not  be  permitted  to  stipulate  for  immunity 
for  the  negligence  of  his  servants,  over  whose  actioijs,  in  his  absence,  he  can  exerciBe 
no  control.  If  we  advert  for  a  moment  to  the  fundamental  principles  on  which  the 
law  of  common  carriers  is  founded,  it  will  be  seen  that  this  objection  is  inadmissi- 
ble. In  regulating  the  public  establishment  of  common  carriers,  the  great  object  of 
the  law  was  to  secure  the  utmost  care  and  diligence  in  the  performance  of  their  im- 
portant duties — an  object  essential  to  the  welfare  of  every  civilized  community. 
Hence  the  common-law  rule  which  charged  the  common  carrier  as  an  insurer.  Why 
charge  him  as  such?  Plainly, for  the  purpose  of  raising  the  most  stringent  motive 
for  the  exercise  of  carefulness  and  fidelity  in  his  trust.  In  regard  to  passengeiS)  the 
highest  degree  of  carefulness  and  diligence  is  expressly  exacted.  In  the  one  C2ise 
the  securing  of  the  most  exact  diligence  and  fidelity  underlies  the  law,  and  h  the 
reason  for  it ;  in  the  other  it  is  directly  and  absolutely  prescribed  by  the  law.  It  is 
obvious,  therefore,  that  if  a  carrier  stipulate  not  to  be  bound  to  the  exercise  of  care 
and  diligence,  but  to  be  at  liberty  to  indulge  in  the  contrary,  he  seeks  to  put  off  the 
essential  dutiea  of  his  employment.  And  to  aflsert  that  he  may  do  so  seems  almost  a 
contradiction  in  terms. 

Now,  to  what  avail  does  the  law  attach  these  essential  duties  to  the  employment 
of  the  common  carrier,  if  they  may  be  waived  in  respect  to  his  agents  and  servant^ 
especially  where  the  carrier  is  an  artificial  being,  incapable  of  acting  except  by 
agents  and  servants?  It  is  carefulness  and  diligence  in  performing  the  service 
which  the  law  demands,  not  an  abstract  carefulness  and  diligence  in  proprietors  and 
stockholders  who  take  no  active  part  in  the  business.  To  admit  such  a  distinction 
in  the  law  of  common  carriers,  as  the  business  is  now  carried  on,  would  be  subver- 
sive of  the  very  object  of  the  law. 

It  is  a  favorite  argument  in  the  cases  which  favor  the  extension  of  the  carrier's 
right  to  contract  for  exemption  from  liability,  that  men  must  be  permitted  to  make 
their  own  agreements,  and  that  it  is  no  concern  of  the  public  on  what  terms  an  indi- 
vidual chooses  to  have  his  goods  carried.  Thus,  in  Dorr  v.  The  N,  J.  Steam  Nac,  Cb., 
1  Kern.,  485,  the  court  sums  up  its  judgment  thus :  "  To  say  the  parties  have  not  a 
right  to  make  their  own  contract,  and  to  limit  the  precise  extent  of  their  own  respec- 
tive risks  and  liabilities,  in  a  matter  no  way  affecting  the  public  morals,  or  conflict- 
ing with  the  public  interests,  woilld,  in  my  judgment,  be  an  unwarrantable  restric- 
tion upon  trade  and  commerce,  and  a  most  palpable  invasion  of  personal  right" 


IDavidaon  v.  Graham,  S  Ohio  St.,  181;  Qraham  ».  Davis  A  Co.,  4  Ohio  St.,  868;  Swindler  t».  Hil- 
Uard,  2  Rich.,  286;  Baker  v.  Brinson,  9  Bich.,  201;  Steel  v.  Townsend,  87  Ala.,  94T. 
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Is  it  true  that  the  public  interest  is  not  affected  by  individual  contracts  of  the 
kind  referred  to  ?  Is  not  the  whole  business  community  affected  by  holding  sucli 
contracts  valid  ?  If  held  valid,  the  advantageous  position  of  the  companies  exer- 
cising the  business  of  common  carriers  is  such  that  it  places  it  in  their  power  to 
change  the  law  of  common  carriers  in  effect,  by  introducing  new  rules  of  obligation. 

The  carrier  and  his  customer  do  not  stand  on  a  footing  of  equality.  The  latter  is 
only  one  individual  of  a  million.  He  cannot  afford  to  higgle  or  stand  out  and  seek 
redress  in  the  courts.  His  business  will  not  admit  such  a  course.  He  prefers, 
rather,  to  accept  any  bill  of  lading,  or  sign  any  paper  the  carrier  presents ;  often, 
indeed,  without  knowing  what  the  one  or  the  other  contains.  In  most  cases,  he  ha.^ 
no  alternative  but  to  do  this,  or  abandon  his  business.  In  the  present  case,  for  ex- 
ample, the  freight  agent  of  the  company  testified  that  though  they  made  forty  or  fifty 
contracts  every  week  like  that  under  consideration,  and  had  carried  on  the  business 
for  years,  no  other  arrangement  than  this  was  ever  made  with  any  drover.  And  the 
reason  is  obvious  enough — ^if  they  did  not  accept  this,  they  must  pay  tariff  rates. 
These  rates  were  70  cents  a  hundred  pounds  for  carrying  from  Buffalo  to  Albany, 
and  each  homed  animal  was  rated  at  2,000  pounds,  making  a  charge  of  $14  for 
eveiy  animal  carried,  instead  of  the  usual  charge  of  $70  for  a  car  load ;  being  a 
difference  of  three  to  one.  Of  course  no  drover  could  afford  to  pay  such  tariff  rates. 
This  fact  is  adverted  to  for  the  purpose  of  illustrating  how  completely  in  the  power 
of  the  railroad  companies  parties  are ;  and  how  necessary  it  is  to  stand  firmly  by 
those  principles  of  law  by  which  the  public  interests  are  protected. 

If  the  customer  had  any  real  freedom  of  choice,  if  he  had  a  reasonable  and  prac- 
ticable alternative,  and  if  the  employment  of  the  carrier  were  not  a  public  one, 
charging  him  with  the  duty  of  accommodating  the  public  in  the  line  of  his  employ- 
ment; then,  if  the  customer  chose  to  assume  the  risk  of  negligence,  it  could  with 
more  reason  be  said  to  be  his  private  affair,  and  no  concern  of  the  public.  But  the 
condition  of  things  is  entirely  different,  and  especially  so  under  the  modified  arrange- 
ments which  the  carrying  trade  has  assumed.  The  business  is  mostly  concentrated 
in  a  few  powerful  corporations,  whose  position  in  the  body  politic  enables  them  to 
control  it  They  do,  in  fact,  control  it,  and  impose  such  conditions  upon  travel  and 
transportation  as  they  see  fit,  which  the  public  is  compelled  to  accept.  These  cir- 
cumstances furnish  an  additional  argument,  if  any  were  needed,  to  show  that  the 
conditions  imposed  by  common  carriers  ought  not  to  be  adverse  (to  say  the  least)  to 
the  dictates  of  public  policy  and  morality.  The  status  and  relative  position  of  the 
parties  render  any  such  conditions  void.  Contracts  of  common  carriers,  like  thof^e 
of  persons  occupying  a  fiduciary  character,  giving  them  a  position  in  which  they 
can  take  undue  advantage  of  the  persons  with  whom  they  contract,  must  rest  upon 
their  fairness  and  reasonableness.  ItVas  for  the  reason  that  the  limitations  of  lia- 
bility first  introduced  by  common  carries  into  their  notices  and  bills  of  lading  were 
just  and  reasonable,  that  the  courts  sustained  them.  It  was  just  and  reasonable  that 
they  should  not  be  responsible  for  losses  happening  by  sheer  accident,  or  dangers  of 
navigation  that  no  human  skill  or  vigilance  could  guard  against;  it  was  just  and 
reasonable  that  they  should  not  be  chargeable  for  money  or  other  valuable  articles 
liable  to  be  stolen  or  damaged,  unless  apprised  of  their  character  or  value ;  it  was 
just  and  reasonable  that  they  should  not  be  responsible  for  articles  liable  to  rapid 
decay,  or  for  live  animals  liable  to  get  unruly  from  fright  and  to  injure  themselves 
in  that  state,  when  such  articles  or  live  animals  become  injured  without  their  fault 
or  negligence.  And  when  any  of  these  just  and  reasonable  excuses  were  incorpora- 
ted into  notices  or  special  contracts  assented  to  by  their  customers,  the  law  might 
well  give  effect  to  them  without  the  violation  of  any  important  principle,  although 
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modifying  the  strict  rules  of  responsibility  imposed  by  the  common  law.  The  im- 
proved state  of  society  and  the  better  administration  of  the  lawp,  had  diminished 
the  opportunities  of  collusion  and  bad  faith  on  the  part  of  the  carrier  and  rendered 
less  imperative  the  application  of  the  iron  rule,  that  he  must  be  responsible  at  all 
events.  Hence  the  exemptions  referred  to  were  deemed  reasonable  and  proper  to  be 
allowed.  But  the  proposition  to  allow  a  public  carrier  to  abandon  altogether  his 
obligations  to  the  public,  and  stipulate  for  exemptions  that  are  unreasonable  and 
improper,  amounting  to  an  abdication  of  the  essential  duties  of  his  employment, 
would  never  have  been  entertained  by  the  sages  of  the  law. 

Hence,  as  before  remarked,  we  regard  the  English  statute  called  the  railway  and 
canal  traffic  act,  passed  in  1854,  which  declared  void  all  notices  and  conditions 
made  by  common  carriers  except  such  as  the  judge,  at  the  trial,  or  the  courts  should 
Iiold  just  and  reasonable,  as  substantially  a  return  to  the  rules  of  the  common  law. 
It  would  have  been  more  strictly  so,  perhaps,  had  the  reasonableness  of  the  contract 
been  referred  to  the  law  instead  o.f  the  individual  judges.  The  decisions  made  for 
more  than  half  a  century  before  the  courts  commenced  the  abnormal  course  which 
led  to  the  necessity  of  that  statute,  giving  cfl'ect  to  certain  classes  of  exemptions  stip* 
ulated  for  by  the  carrier,  may  be  regarded  as  authorities  on  the  question  as  to  what 
exemptions  are  just  and  reasonable.  So  the  decisions  of  our  own  courts  are  entitled 
to  like  effect  when  not  made  under  the  fallacious  notion  that  everj'  special  contract 
imposed  by  the  common  carrier  on  his  customera  must  be  carried  into  effect,  for  the 
simple  reason  that  it  was  entered  into,  without  regard  to  the  character  of  the  con- 
tract and  the  relative  situation  of  the  parties. 

Conceding,  therefore,  that  special  contract^*,  made  by  common  carriers  with  their 
customers,  limiting  their  liability,  are  good  and  valid,  so  far  as  they  are  just  and 
reasonable ;  to  the  extent,  for  example,  of  excusing  them  for  all  losses  happening  by 
accident,  without  any  negligence  or  fraud  on  their  part ;  when  they  ask  to  go  still 
further,  and  to  be  excused  for  negligence — an  excuse  so  repugnant  to  the  law  of 
their  foundation  and  to  the  public  good — they  have  no  longer  any  plea  of  justice  or 
reason  to  support  such  a  stipulation,  but  the  contrary.  And  then,  the  inequality  of 
the  parties,  the  compulsion  under  which  the  customer  is  placed,  and  the  obligations 
of  the  carrier  to  the  public,  operate  with  full  force  to  divest  the  transaction  of 
validity. 

On  this  subject  the  remarks  of  Chief  Justice  Kediield,  in  his  recent  collection  of 
American  Railway  Cases,  seem  to  us  eminently  just.  "  It  being  clearly  established, 
then,"  says  he,  "  that  common  carriers  have  public  duties  which  they  are  bound  to 
discharge  with  impartiality,  we  must  conclude  that  they  can  not,  either  by  notioei< 
or  special  contracts,  release  themselves  from  tlje  performance  of  these  public  duties, 
even  by  the  consent  of  those  who  employ  them ;  for  all  extortion  is  done  by  the  ap- 
parent consent  of  the  victim.  A  public  officer  or  servant,  who  has  a  monopoly  in 
his  department,  has  no  just  right  to  impose  onerous  and  unreasonable  conditions 
upon  those  who  are  compelled  to  employ  him."  And  his  conclusion  is,  that  notwith- 
standing some  exceptional  decisions,  the  law  of  to-day  stands  substantially  as  fol- 
lows: *'l.  That  the  exemption  claimed  by  carriers  must  be  reasonable  and  just, 
otherwise  it  will  be  regarded  as  extorted  from  the  owners  of  the  goods  by  duress  of 
circumstances,  and,  therefore,  not  binding.  2.  That  every  attempt  of  carriers,  by 
general  notices  or  si)ecial  contract,  to  excuse  themselves  from  responsibility  for 
losses  or  damages  resulting  in  any  degree  from  their  own  want  of  care  and  faithful- 
ness, is  against  that  good  faith  which  the  law  requires  as  the  basis  of  all  contract^i 
or  employments,  and,  therefore,  based  upon  principles  and  a  policy  which  the  law 
will  not  uphold." 
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The  defendants  endeavor  to  make  a  diatinction  between  grom  and  ordinary  negli- 
gence, and  insist  that  the  judge  ought  to  have  charged  that  the  contract  was  at  least 
efiective  for  excusing  the  latter. 

We  have  already  adverted  to  the  tendency  of  judicial  opipion  adverse  to  the  dis- 
tinction between  gross  and  ordinary  negligence.  Strictly  speaking,  these  expressions 
are  indicative  rather  of  the  degree  of  care  and  diligence  which  is  due  from  a  party 
and  which  he  fails  to  perform,  than  of  the  amount  of  inattention,  carelessness,  or 
stupidity  which  he  exhibits.  If  very  little  care  is  due  from  him,  and  he  fails  to  be- 
stow that  little,  it  is  called  gross  negligence.  If  very  great  care  is  due,  and  he  fails 
to  come  up  to  the  mark  required,  it  is  called  slight  negligence.  And  if  ordinary 
care  is  due,  such  as  a  prudent  man  would  exercise  in  his  own  affairs,  failure  to  be- 
stow that  amount  of  care  is  called  ordinary  negligence.  In  each  case,  the  negli- 
gence, whatever  epithet  we  give  it,  is  failure  to  bestow  the  care  and  skill  which  the 
Fituation  demands ;  and  hence  it  is  more  strictly  accurate  perhaps  to  call  it  simply 
"  negligence."  And  this  seems  to  be  the  tendency  of  modem  authorities.^  If  they 
mean  more  than  this,  and  seek  to  abolish  the  distinction  of  degrees  of  care,  skill, 
and  diligence  required  in  the  performance  of  various  duties  and  the  fulfillment  of 
varioQs  contracts,  we  think  they  go  too  far;  since  the  requirement  of  different  de- 
grees of  care  in  different  situations  is  too  firmly  settled  and  fixed  in  the  law  to  be 
ignored  or  changed.  The  compilers  of  the  French  Civil  Code  undertook  to  abolish 
thetse  distinctions  by  enacting  that  '^  every  act  whatever  of  man  that  causes  damage 
to  another,  obliges  him  by  whose  fault  it  happened  to  repair  it."'  Toullier,  in  his 
commentary  on  the  code,  regards  this  as  a  happy  thought,  and  a  return  to  the  law 
of  nature.'  But  such  an  iron  rule  is  too  regardless  of  the  foundation  principles  of 
human  duty,  and  must  often  operate  with  great  severity  and  injustice. 

In  the  case  before  us,  the  law,  in  the  absence  of  special  contract,  fixes  the  degree 
of  care  and  diligence  due  from  the  railroad  company  to  the  persons  carried  on  its 
trains.  A  failure  to  exercise  such  care  and  diligence  is  negligence.  It  needs  no 
epithet  properly  and  legally  to  describe  it.  If  it  is  against  the  policy  of  the  law  to 
allow  stipulations  which  will  relieve  the  company  from  the  exercise  of  that  care 
and  diligence,  or  which,  in  other  words,  will  excuse  them  for  negligence  in  the  per- 
formance of  that  duty,  then  the  company  remains  liable  for  such  negligence.  The 
qustion  whether  the  company  was  guilty  of  negligence  in  this  case,  which  caused 
the  injury  sustained  by  the  plaintiff,  was  fairly  left  to  the  jury.  It  was'unnecessary 
to  tell  them  whether,  in  the  language  of  law  writers,  such  negligence  would  be  called 
gross  or  ordinary. 

The  conclusions  to  which  we  have  come  are — 

First,  That  a  common  carrier  can  not  lawfully  stipulate  for  exemption  from  re- 
sponsibility when  such  exemption  is  not  just  and  reasonable  in  the  eye  of  the  law. 

Secondly,  That  it  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a  common 
carrier  to  stipulate  for  exemptkm  from  responsibility  for  the  negligence  of  himself 
or  his  servants. 

Thirdly,  That  these  rulea  apply  both  to  carriers  of  goods  and  carriers  of  pas- 
sengers for  hire,  and  with  special  force  to  the  latter. 

Fourthly.  That  a  drover  traveling  on  a  pass^  such  as  was  given  in  this  case,  for  the 
purpose  of  taking  care  of  his  stock  on  the  train,  is  a  passenger  for  hire. 

*  1 8iiiUla*B  Lead.  Cases,  6th  Amer.  ed.;  Story  on  Bailments,  9571 ;  Wyld  v.  Plckford,  7  M.  &  W., 
4»;  HIntOD  V.  Dibbin,  9  Q.  B.,  661 ;  Wilson  v,  Brett,  11  M.  A  W.,  115 ;  Beal  v,  Soath  Devon  R.  Co., 
3  Unilft  A;  Colt.,  837 ;  L.  R.,  1  C.  B.,  600 ;  14  How.,  486 ;  16  How.,  474. 
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These  conclusionB  decide  the  present  ca^e,  and  require  a  judgment  of  affirmance. 
We  purposely  abstain  from  expressing  any  opinion  as  to  what  would  have  been  the 
result  of  our  judgment  had  we  considered  the  plainti£f  a  free  passenger  instead  of  a 
passenger  for  hire. 

Judgment  affirmed. 


Supreme  Court  op  Tennessei^X>ctober  Term,  1873,  at  Jackson. 
Abraham  Bamett  v.  i.  Oppenheimer, 

When  a  judgment  from  another  State  la  Bought  to  be  enforced  in  the  conrts  of  this  State,  it  ie 
competent  to  oar  tribmiaki,  upon  the  plea  of  nitl  tiel  reoordt  to  determine  whether  the  court  render- 
ing the  judgment  sought  to  be  enforced  had  jurisdiction  of  the  person  against  whom  the  judgment 
is  rendered,  and  of  the  subject  matter  of  the  suit.  y 

This  is  an  action  of  debt  instituted  in  the  Law  Court  of  Memphis  upon  the  record 
of  a  judgment  of  a  circuit  court  of  Mississippi.  Defendant  below  (Bamett)  plead- 
ed mil  tid  record  and  payment  After  one  verdict  and  judgment  in  favor  of  defend- 
ant, a  new  trial  was  granted,  which  resulted  in  a  verdict  in  favor  of  plaintiff,  and 
defendant  has  appealed  in  error  to  this  court  The  argument  of  counsel  here  has 
been  mainly  addressed  to  the  question  of  the  validity  of  the  record  of  the  judgment, 
which  is  the  foundation  of  this  suit.  For  plaintiff  in  error  it  is  insisted  that 
the  record  sued  on  shows  upon  its  face  that  defendant  had  no  notice,  actual*  or  con- 
structive, of  the  existence  of  the  suit  against  him,  and  that  this  court  must  hold  the 
judgment  void  for  want  ©f  jurisdiction  of  the  person.  While,  on  the  other  hand,  it 
is  insisted  that  the  judgment,  having  been  rendered  by  a  court  of  competent  jurisdic- 
tion in  such  cases,  its  jurisdiction  can  no  more  be  inquired  into  by  the  courts  of  thi'^ 
State  than  the  correctness  of  the  judgment  upon  the  merits.  The  statutes  of  Missis- 
sippi require  that  original  process  shall  be  served  personally  on  the  defendant,  if  to 
be  found,  and  a  true  copy  thereof  delivered  to  him.  If  the  defendant  cannot  be 
found,  such  process  may  be  served  by  leaving  such  copy  at  his  usual  place  of  abode, 
with  his  wife,  or  some  free  white  person  above  the  age  of  sixteen  years,  then  and 
there  being  a  member  of  his  family,  etc.  The  record  in  question  shows  that  on  the 
18th  of  May,  1860,  a  declaration  of  complaint  was  filed  in  the  office  of  the  clerk  of 
the  Circuit  Court  of  Sunflower  county,  Mississippi,  and  thereupon  a  summons  was 
issued,  which  was  returned  indorsed  as  follows :  '*  Beoeived  May  28, 1860.  Exe- 
cuted this  writ  May  30, 1860,  by  leaving  a  true  copy  thereof  with ,  a  free 

white  person,  found  at  his  usual  place  of  residence  in  this  county,  defendant  not  be- 
ing found.  Eli  Waites,  sheriff,  by  G.  H.  Bryant,  special  deputy."  Then  follows  at 
the  December  Term,  1860,  a  judgment  by  default,  for  $1050.08.*  From  the  sheriff's 
return,  it  is  manifest  that  the  personal  service  of  the  writ  was  not  effected,  and  we 
think  it  equally  clear  that  no  constructive  notice  was  given,  nor  does  the  record  any- 
where recite  that  the  defendant  appeared,  or  that  he  was  summoned  to  appear.  It  is 
not  a  case  of  defective  service  of  process,  but  one  of  a  total  want  of  service,  a  dis- 
tinction clearly  recognized  in  the  case  of  HarringUm  v.  Wofford^  46  Miss.,  R  41  > 
where  it  is  said, "  There  is  a  very  clear  and  obvious  distiction  between  a  total  want  of 
service  of  process,  and  a  defective  service,  as  to  their  effect  in  judicial  proceediDgp- 


Recent  American  Decmons^  in  Full.  185 

In  the  one  case  the  defendant  has  no  notice  at  all  of  the  suit  or  proceedings  against 
him.  The  judgment  or  decree  in  such  cases,  it  is  conceded,  is  eorom  non  judice  and 
Toid,  upon  the  principles  of  law  and  justice.  In  the  other  case  the  defective  service 
of  process  gives  the  defendant  actual  notice  of  the  suit  or  proceedings  against  him, 
and  the  judgment  or  decree  in  such  case,  although  erroneous,  would  he  valid,  until 
reversed  by  a  direct  proceeding  in  an  appellate  jurisdiction,  and  its  validity  can  not 
be  called  in  question."  The  same  distinction  is  recognized  between  a  void  and  voida- 
ble judgment,  or  an  irregular  or  defective  service  and  no  service  at  all,  in  same  book, 
p.  675,  and  in  41  Miss.,  562.  In  the  last  named  case  Judge  Ellett,  delivering  the 
opinion  of  the  court,  says,  "  Where  judgment  by  default  is  taken  upon  a  return 
which  purports  to  show  that  the  process  has  been  cuAuaUy  executedf  such  judgment  is 
valid  and  binding  whenever  it  comes  collaterally  in  question,  although  the  defendant 
might  reverse  it  upon  a  writ  of  error,  on  the  ground  of  the  insufficiency  of  the  re- 
turn.'' In  the  case  under  consideration,  there  was  no  personal  service  of  notice,  nor 
any  constructive  notice,  so  that  according  to  the  case  in  46  Miss.,  41,  the  judgment 
rendered  in  Mississippi  is  void  there,  and  this  is  so  whether  the  defendant  was  or  was 
not  a  resident  or  inhabitant  of  that  State  at  the  time  of  the  rendition  of  the  judg- 
ment The  constitution  of  the  United  States  declares  "  Full  faith  and  credit  shall  be 
givoi  in  each  State  to  the  public  acts,  records  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may  by  general  laws  prescribe  the  manner  in  which  such 
acts,  i%cords  and  proceedings  shall  be  proved,  and  the  effect  thereof."  (Article  four, 
section  one). 

Pursuant  to  this  authority.  Congress  enacted  *'  that  the  said  records  and  judicial 
proceedings,  authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  to 
them,  in  every  court  within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  the  said  records  are  or  shall  be  taken."    [Act  of 
May  26, 1790.]    If,  therefore,  the  judgment  in  this  case  is  a  valid  judgment,  which 
the  court  in  Mississippi  had  the  jurisdiction  to  pronounce,  it  is  equally  valid  and 
binding  here.    But  it  is  insisted  by  the  counsel  for  the  defendant  in  error  that  the 
question  of  jurisdiction  of  the  person  of  the  defendant  is  just  as  legitimate  for  the 
determination  of  the  court  rendering  the  judgment  sued  on,  as  any  other  question 
arising  in  the  cause,  and  when  determined,  as  it  necessarily  is  in  the  rendition  of 
the  judgment,  it  is  conclusive,  and  cannot  be  inquired  into  in  a  collateral  proceed- 
ing.   Authorities  have  been  cited  which  fully  sustain  the  proposition  of  the  counsel. 
In  the  notes  of  the  two  cases  of  Mills  v.  Duryee,  and  MeElmoyU  v.  Cohetij  [2  Am. 
Lead.  Cases.]    Many  cases  in  the  United  States  and  State  courts  are  cited,  which 
(•how  conflict  and  differences  in  the  holdings  of  those  courts.    While  many  of  them 
folly  sustain  the  proposition  of  the  counsel  for  defendant  in  error,  as  before  stated, 
other  authorities  equally  as  decisively  announce  the  doctrine  that,  upon  the  plea  of 
nul  Ud  reeordy  the  court  should  inspect  the  record,  and  determine  for  itself  whether 
the  court  trying  the  cause  had  jurisdiction  of  the  person  of  the  defendant    If  de- 
fendant had  no  notice,  actual  or  constructive,  of  the  proceedings  against  him,  it 
woold  be  alike  contrary  to  natural  justice  and  to  law  to  hold  him  liable.    A  judg- 
ment pronounced  against  a  person,  under  such  circumstances  is  null  and  void,  and 
is  90  declared  by  the  courts  of  Mississippi,  and  have  been  so  declared  repeatedly  by 
onr  own  courts.    To  hold,  therefore,  that  the  courts  of  this  State  may  not  declare  a 
judgment  of  Mississippi  void,  which  the  adjudications  of  that  State  declare  void, 
would  be  to  give  greater  faith  and  credit  to  the  proceedings  of  the  courts  of  that 
State  by  our  own  courts  than  her  own  courts  would  give.    The  plea  of  nul  tiel  record 
properly  raises  the  question  of  the  existence  of  the  record  sued  on,  and  this  plea  is 
triable  by  the  court  j  and  when,  on  inspection  of  the  record,  it  appears  that  the  party 
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fiued  in  this  State  was  not  before  the  court  at  the  trial,  and  that  the  court  never 
had  junBdiction  of  his  person,  he  having  had  no  notice  of  the  suit  nor  opportunity 
to  defend  it,  it  is  in  fact  no  record  as  to  him,  and  he  is  not  bound  by  the  judgment 
therein  rendered.    Whether  the  court  had  jurisdiction  of  the  person  may  be  tried 
and  determined  by  the  court  before  whom  the  suit  upon  the  record  is  brought    And 
this  power,  which  has  been  asserted  and  exercised  by  our  own  cou/'ts,  is  not  in  viola- 
tion of  the  act  of  Congress  of  1790.    In  Sto.  on  C.  L.,  609,  it  is  said  that  "judgment 
in  State  courts  have  the  same  force  and  effect  in  other  States  as  in  the  State  in  which 
they  are  rendered,"  and  adds :    "  This  does  not  prevent  an  inquiry  into  the  jurisdic- 
tion of  the  court  in  which  the  original  judgment  was  rendered."    To  the  same  effect 
are  the  cases  in  9  Mass.,  462,  14  Howard  (U.  S.),  Harris  v.  Hturdemariy  p.  337,  where 
numerous  cases  are  referred  to  and  reviewed.    In  the  case  of  Moren  v.  KUiibrew^  (2 
Yerg.  376),  Judge  Whyte  delivering  the  opinion  of  the  court,  declares  that  void 
judgments  have  no  operation  whatever,  while  voidable  judgments  are  valid  until 
reversed  ;  and,  while  disclaiming  any  right  to  determine  whether  the  court  of  a  sis- 
ter State  had  rendered  a  correct  or  erroneous  judgment  upon  the  subject  matter  be- 
fore it,  very  clearly  asserts  the  power  of  a  court  of  this  State,  when  called  upon  to 
enforce  the  judgment  of  the  court  of  another  State,"  to  inquire  into  the  jurisdiction 
of  the  court  rendering  the  judgment  sought  to  be  enforced.    These  authorities  and 
others  which  might  be  cited,  fully  sustain  what  we  regard  as  the  safer  and  more  just 
rule  u}X)n  the  subject,  t.  e.,  that  when  a  judgment  from  anotlier  State  is  sought  to  be 
enforced  in  the  courts  of  this  State,  it  is  competent  to  our  tribunals  upon  the  plea  of 
nut  tiel  record  to  determine  whether  the  court  rendering  the  judgment  sought  to  be 
enforced  had  jurisdiction  of  the  person  against  whom  the  judgment  is  rendered,  and 
of  the  subject  matter  of  the  suit    It  results  that  the  judgment  of  the  law  court  at 
Memphis,  was  erroneous,  and  must  be  reversed,  and  this  court,  rendering  here  such 
a  judgment  upon  the  plea  of  wul  iid  record  as  the  court  below  should  have  rendered, 
sustains  the  plea  and  dismisses  the  suit  at  costs  of  plaintiff  below.    The  judgment 
of  the  court  in  favor  of  defendant  upon  his  plea  of  nul  tiel  record  is  decisive  of  the 
case,  and  makes  it  unnecessary  to  remand  the  cause  for  a  trial  upon  what  is  now  the 
immaterial  plea  of  payment  Deadbbick,  J. 
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Tlvt  Oxfc  of  the  State  of  Georgia.  Prepared  by  R.  H.  Clabk,  T.  R.  R.  Cobb  and 
D.  Irwdt.  Revised  and  corrected  by  David  Irwin.  Second  edition.  Revised, 
corrected,  and  annotated  by  David  Irwin,  George  N.  Lester  and  Walter  B. 
Hill.    Macon,  Georgia :  J.  W.  Burke  &  Co.,  publishers,  1873. 

The  pre»»eDt  edition  of  the  above  work  has  been  revi4ed  by  the  insertion  of  ail  acts 
of  the  General  AFsenibly  of  Georgia  up  to  date,  and  by  striking  out  such  as  have 
\nxu  repealed,  with  a  reference  to  the  repealing  act ;  and  it  has  been  annotated  with 
citations  of  three  sorts.  First,  references  in  the  margin  to  the  statutes  from  which 
proTisions  in  the  Code  have  been  derived.  These  enable  the  practioner  to  trace  all 
tiie  previous  legislation  on  any  subject,  "the  old  law,  the  mischief  and  the  rem- 
ftlv,"  and  to  ascertain  at  what  time  any  law  of  the  Code  took  eflTect.  The  statutes 
referred  to  extend  from  the  year  seventeen  hundred  and  fifty-five  to  the  present 
time.  Second,  references,  also  in  the  margin,  to  cognate  or  collateral  sections.  It 
Would  be  impossible  so  to  arrange  the  contents  of  a  Code  that  all  the  law  pertaining 
tr<  any  subject  would  be  found  under  the  heading  indicating  that  subject.  Hence, 
there  are  in  different  parts  of  the  work  sections  which  bear  upon  the  same  point, 
ilioitrate  each  other,  and  which  must  be  construed  in  pari  materia.  These  marginal 
citations  furnish  a  convenient  means  of  comparison  in  such  cases.  Third,  refer- 
encts  to  the  decisions  of  the  Supreme  Court  of  Georgia  from  1  Kelly  up  to  the 
I'rwent  time.  These  are  not  quoted  in  full,  but  are  abbreviated,  and  in  some 
ioi^ances  where  the  propositions  are  complicated,  only  the  subject  or  predicate  is 
ttated — this  being  sufficient  to  indicate  the  point  to  which  the  decisions  relate.  Those 
dtci^ions  which  bear  particularly  upon  any  section  are  placed  immediately  after 
^nch  fiction,  while  those  which  relate  generally  to  the  subject  of  any  article  or  chap- 
ter are  placed  at  the  end  of  such  article  or  chapter. 

The  volume  (with  appendices  giving  the  State  constitution  and  the  rules  of 
Court,  which  are  also  annotated)  is  thus  seen  to  be  a  complete  embodiment  of 
^ieorgia  law.  The  annotations  are  a  digest  of  all  the  legislation  previous  to  the 
adoption  of  the  Code  (1861)  and  of  all  the  decisions  of  the  Supreme  Court  of  the 
Sute. 

The  typographical  execution  of  the  work  is  highly  creditable  to  Messrs.  Burke  & 
Co.   The  printing  and  the  binding  are  not  surpassed  by  Northern  publishers. 


The  ^pirii  ^  Latcn.  By  M.  De  Secoxdat.  Baron  DeMontesquieu.  Translated 
fnm  the  French  by  Thomas  Nugent,  LL.D.  A  new  edition,  carefully  revised 
ani  oompazed  with  the  best  Paris  edition,  to  which  are  prefixed  a  Memoir  of  the 
Ittttlld  Writings  of  the  Author,  and  an  Analysis  of  the  work,  by  M.  D'Alem- 
VUtk  IntwoTolames.    Price  $6.00.    Published  by  Messrs.  Robert  Clarke  &  Co., 
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The  publiflhers  deserve  credit  for  the  handsome  dress  in  which  they  have  presented 
this  celebrated  work.  The  paper  is  thick  and  rich ;  the  type  large  and  clear,  and 
the  binding  solid  and  quite  handsome. 

Anything  like  a  synoptical  criticism  of  the  work  iteelf  is,  at  present,  wholly  out 
of  our  power.  Perhaps,  no  analysis  of  ite  purpose  and  spirit  could  be  condensed 
into  fewer  words  than  those  of  M.  lyAlembert,  and  that  would  consume  fully  four- 
teen of  our  pages.  For  this,  as  also  for  other  reasons,  we  feel  constrained  (incon- 
sistent with  the  character  of  a  critic  though  it  may  appear)  to  grant  the  favor  asked 
by  its  author,  that  is,  not  to  judge  by  a  few  hour's  reading  of  the  labor  of  twenty 
years.  We  feel  all  the  more  disposed  to  this,  moreover,  as  our  readers  will  find  in 
this  and  succeeding  numbers  of  the  Review,  under  the  head  of  "  Modern  Theories 
of  Government,"  frequent  references  to  this  work,  and  from  a  much  abler  pen  than 
ours. 

We  quote,  however,  the  notice  in  full  given  by  our  contemporary,  the  Albany  Law 
Journal. 

"  Montesquieu,"  said  Mr.  Wheaton  in  his  Law  of  Nations,  "  still  merits  and  en- 
joys the  reputation  of  having  invented  the  grand  idea  of  connecting  juriBpradence 
with  history  and  philosophy  in  such  a  manner  as  to  render  them  all  subservient  to 
their  mutual  illustration."  His  "  Spirit  of  Laws  "  is,  in  the  estimation  of  able  men> 
his  greatest  work,  as  it^was  the  work  of  the  best  years  of  hiB  life,  although  there  are 
a  few  who  give  the  preference  to  his  Considerations  sur  Us  Causes  de  la  Grandeur  e( 
de  la  Decadence  des  Remains, 

The  title  '^Spirit  of  Lnws"  or  Esprit  des  LoiZy  was  not  happily  chosen  to   express 
the  subject  and  object  of  the  work ;  what  was  meant  was  the  causes  from  which  laws 
have  arisen — ^the  Leffis  Legum,   to  which  they   were  owing  and  from  which    they 
sprung.    Its  object  was  the  development  of  the  general  principles  which  run  tlirough 
the  jurisprudence    and  institutions  of  ail    nations.      It  was  a  famous  saying    of 
Madame  de  Defiand  that  it  was  not  the  Esprit  des  Loix  Montesquieu  had  written  but 
Esprit  sur  les  Loix.     The  work  was  published  in  1748,  and  its  success  was  at   once 
great.    Before  two  years  had  elapsed  it  had  gone  through  twenty-two  editions  and 
been  translated  into  most  of  the  European  languages,  a  success  seldom  equaled  in   a 
work  of  profound  and  original  thought.     In  this  connection  it  is  interesting  to  note 
the  history  of  the  writer's  mind  during  the  progress  of  the  work.    So  distrustful  was 
he  of  its  succetw  even  after  the  vast  labor  he  had  employed  in  its  composition  that  he 
sent  the  manuscript  to  Helvetius,  a  friend,  on  whose  judgment  he  could  rely.      Hel- 
vetius  concluded  that  Montesquieu's  reputation  would  be  ruined  by  the  pnblicatioxi 
of  the  work.    In  this  opinion  Saurin,  another  friend  and  critic,  joined.      It  afflicte<l 
them  to  have  the  brilliant  author  of  the  Lettres  Personnes  '^sink  into  a  mere  Legist,  a 
dull  commentator  on  pandects  and  statutes."    Montesquieu,  however,  disregarded 
their  advice  and  sent  his  manuscript  to  the  printer,  with  the  motto,  Pi'olem  sisie  AHair^ 
Creaiam, 

The  central  idea  of  the  work  is  that  human  laws  and  institutions  were  the  effect^ 
rather  than  the  cause  of  national  charactei^-^that  they  arose,  in  every  country,  from 
something  peculiar  in  the  race — its  type  or  character — the  climate,  employment  or 
mode  of  earning  sulmistence — the  physical  circumstances  in  which  it  was  placed. 
The  customs  and  institutions  which,  having  been  framed  by  necessity  or  the  dictate? 
of  experience,  according  to  the  circumoiances  in  which  each  people  were  placed , 
were  best  adapted  to  their  temper  and  situation.  True  wisdom  consisted  not  in  alter- 
ing but  following  out  the  spirit  of  existing  laws  and  customs.  To  use  his  own 
words:     '^No  nation  ever  yet  rose  to  lasting  greatness  but  from  institutions  in  con- 
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formitj  to  its  spiriL"    No  calamity  was  so  great  as  seeking  to  force  upon  one  race  or 
people  the  institutions  which  have  arisen  among  and  are  adapted  to  another. 

These  principlet)  are  entirely  at  variance  with  those  notions  which  have  been  cur- 
rent among  Americans.  With  our  enthusiastic  democracy,  institutions  have  been 
everything;  national  character,  descent,  employment,  or  physical  circumstances 
nothing.  All  mankind  would  be  the  same  if  they  only  enjoyed  the  same  liberty, 
laws  and  institutions.  And  we  have  waited  anxiously  and  hopefully  to  behold  a  re- 
public similar  to  our  own,  erected  upon  the  ruins  of  every  monarchy  in  Europe.  The 
events  of  the  last  few  years,  however,  have  tended  to  vindicate  Montesquieu's  theory, 
and  to  spread  a  doubt  among  thinking  men,  whether  the  American  notion  was  well 
founded. 

The  style  of  Montesquieu  is  condensed,  nervous  and  epigrammatic,  rather  than 
eloquent  or  forcible ;  but  his  works  abound  in  brilliant  passages,  many  of  which  has 
become  familiar  as  household  words  from  one  end  of  the  world  to  the  other. 

To  the  students  of  law  we  most  earnestly  commend  the  reading  of  the  Spirit  of 
Law*.  They  will  find  it  an  invaluable  treasure  of  original  thought  and  profound 
views,  of  luminous  observation  and  deep  reflection,  of  philosophic  observation  and 
jiut  generalization.  In  the  language  of  the  translators's' dedication,  "Whoever  finds 
pleasure  in  perusing  the  Spirit  of  Laws,  must  be  deemed  to  have  greatly  improved 
in  the  study  of  politics  and  jurisprudence." 

MeKFR.  Clark  &  Co.,  are  entitled  to  great  credit  for  the  elegant  edition  they  have 
given  us.  The  translation  is  that  of  Dr.  Nugent,  made  during  the  life-time  of  Mon- 
tesquieu, and  especially  approved  by  him,  while  the  letter-press  and  paper  are  all  that 
one  could  desire. 


Bepcrta  of  Cages  Argutd  and  DeUrmined  in  the  SuprexM  Cknai  of  Alabama^  at  the  Jan- 
uary  Tenn,  1872.  By  Thomas  Q.  Jones,  State  Reporter.  Vol.  XLVII.  For 
sale  by  Joel  White,  Bookseller,  etc.,  Montgomery,  Alabama. 

In  the  preparation  of  this  volume  the  Reporter  has  displayed  skill  and  care.  The 
Index  is  unexceptionable,  and  much  superior  to  very  many  that  we  lately  have  had 
to  examine  in  other  State  Reports.  The  Reporter  has  contented  himself  with  ex- 
tracting from  the  opinions  the  legal  prindples  raised  and  decided,  and  classifying  them 
under  appropriate  headings.  We  believe  this  to  be,  for  the  purposes  .of  an  Index, 
greatly  the  better  plan,  than  that  of  accompanying  these  principles  with  a  statement 
of  facts  out  of  which  they  are  extracted.  Unquestionably,  this  latter  plan,  for  the 
purposes  of  a  Digest,  would  excel,  but  we  greatly  prefer  the  former  for  an  Index,  for 
the  reason  that  the  Index  is  intended  merely  for  the  purpose  of  suggesting  the  char- 
acter of  the  cases  to  which  it  refers.  Many  of  the  Indices  to  our  State  Reports  would 
answer  their  purpose  much  better  if  only  one  half  the  space  were  occupied. 

We  notice  several  excellent  features  in  this  volume,  for  instance,  the  number  of 
the  volume  is  printed  at  the  head  of  each  alternate  page,  thus  frequently  saving  one 
the  trouble  of  referring  to  its  back.  This  may  be  deemed  a  little  matter,  but  never- 
theless proves  that  the  Reporter  has  been  in  its  preparation  both  careful  and  thought- 
ful. We  find  several  cases  suggesting  somewhat  novel,  and  perhaps,  unacfjudicated 
points.  We  quote  the  syllabus,  in  the  case  of  Fields  v.  The  State:  **On  a  trial  on  an 
indictment  for  murder,  under  our  statutes,  the  jury  are  not  only  required  to  pass  upon 
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the  gnilt  or  innocence  of  the  accused,  but  aiRo,  on  conviction  to  find  by  their  verdict 
whether  it  be  murder  in  the  first  or  second  degree,  and  determine  the  character,  the 
extent,  and  the  severity  of  the  punishment  to  be  inflicted.  Evidence,  therefore,  of 
the  general  bad  character  of  the  deceased  as  a  turbulent,  blood-thirsty,  revengeful,  dan- 
gerous man,  is  competent,  relevant,  and  proper  evidence,  (although,  under  the  cir- 
cumstances of  the  particular  case,  it  may  not  be  sufficient  to  reduce  the  ofiTence  from 
murder  to  manslaughter),  to  enable  the  jury  to  determine  the  degree  of  the  ofiTence, 
and  the  character  and  measure  of  the  punishment. 

2.  Where  the  general  good  character  of  the  accused  as  a  peaceable  man  h  proved, 
the  following  is  a  correct  charge,  to-wit :  "  If  the  prisoner  has  proved  a  good  chara,-- 
ter  as  a  man  of  peace,  the  law  says  that  such  good  character  may  be  snfliexent  to 
create  or  generate  a  reasonable  doubt  of  his  gnilt,  although  no  such  doubt  would  have 
existed,  but  for  such  good  character;  and  if  asked  in  writing,  it  is  error  to  refuse  it." 

We  find  also  on  page  104  the  case  of  OffiU  et.  aL  v.  Scott^  involving  questions  relat- 
ing to  the  law  of  Partnership,  which  will  prove  of  interest  to  the  profension,  and  the 
syllabus  to  which  we  also  subjoin : 

1.  "  Real  estate  purchased  by  a  partnership,  for  partnership  purposes,  and  paid  for 
with  partnership  funds,  as  to  ihe  creditors  of  the  firm  is,  in  equity,  treated  as  personal 
property,  and  will,  if  necessary,  be  subjected  to  the  payment  of  their  debts,  whether  the 
title  be  conveyed  to  the  partners  by  name,  or  to  one  of  them,  or  to  a  third  person. 

2.  In  case  of  the  death  of  one  partner,  the  survivor  is  a  trustee  for  all  persons  inter- 
ested in  the  partnership,  for  the  creditors  of  the  firm,  for  the  representatives  of  the 
deceased  partner  or  his  heirs  and  for  himself;  and  for  the  purpose  of  closing  up  the 
business  of  the  firm,  he  is  invested  with  the  exclusive  right  of  possession  and  mnnage- 
ment  of  the  whole  partnership  property  and  business.  Ilis  trust  being  to  wind  up  tlie 
concern,  his  powers  are  commensurate  with  the  trust ;  hence  he  may  collect,  compro- 
mise, or  otherwise  arrange  all  the  debts  of  the  firnl,  and  his  receipts,  payments  and  do- 
ings generally,  in  that  behalf,  are  valid,  if  honestly  done,  and  within  the  fair  .-.cope 
and  purposes  of  the  trust,  and  until  ihe  debts  of  the  firm  are  paid,  neither  the  person- 
al representatives  nor  the  heirs  of  the  deceasv-d  partner  have  any  beneficial  intei-e^t  in 
the  partnership  pro[)erty. 

3.  When  a  partnership  is  disvilved  by  the  death  of  one  partner,  the  only  remedy  at 
law  against  the  firm,  by  the  creditors  of  the  firm,  is  by  suit  against  the  survivor,  and 
when  a  creditor  has  exhausted  his  remedy  at  law  against  the  firm,  by  a  suit  against 
the  survivor  prosecuted  to  a  return  of  an  execution  "no  property  foimd,"  he  may  then 
file  his  bill  in  equity  to  subject  the  real  estate  of  the  partnership  to  the  payment  of 
his  debts  and  thi**,  whether  the  possession  be  in  the  surviving  partner,  the  personal 
representative,  or  the  heirs  of  the  deceased  partner,  or  any  other  person  who  is  not  a 
bona  fide  purchjiser  for  valuable  consideration  and  without  notice. 

4.  If  goods  shipped  nnd  consigned  to  a  firm  doing  a  commission  business  to  be  sold 
on  account  of  the  shipper,  are  received,  but  before  they  are  sold  one  of  the  partners 
dies,  the  survivor  may  sell  such  goods,  and  in  such  case,  the  claim  of  the  shipper  on 
account  of  such  sale  is  properly  against  the  firm,  a|«i  not  against  the  survivor  indi- 
vidually. 

5.  A  variance  between  the  statements  of  the  bill  und  the  proof,  if  not  of  snch  a 
character  as  to  operate  as  a  surprise  to  the  defendanto,  and  the  defendants  do  not  ap- 
pear to  be  thereby  injured,  should  generally  be  held  to  be  immaterial. 

6.  If  a  surviving  partner  sell  and  convey  his  interest  in  the  real  estate  belonging  to 
the  partnership  to  a  bona  fide  purchaser  for  valuable  consideration,  without  notice,  be- 
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fore  &  creditor  of  the  firm  has  acquired  a  lien  on  the  same  by  bill  filed  to  Rubjcct  it  to 
the  paviiient  of  hU  debt,  the  pnrchtiHer  will  hold  it  against  the  general  equity  of 
thecreditore  to  have  it  appropriated  to  the  payment  of  the  partnership  debtR." 

The  rolnme,  in  its  mechanical  execution  and  outfit,  reflects  much  credit  upon  the 
printers  and  binders. 


Throcgh  the  hon?e  of  Messrs,  Baker,  Voorhis  &  Co.,  of  New  York,  we  have  re- 
oeired  a  copy  of  the  second  c<Jition  of  Toumshcnd  an  Slander  and  lAbd. 

The  investigation  given  it  nnce  our  notice  of  its  receipt,  in  the  last  number  of  the 
Review,  has  flhown  us,  we  regret  to  say,  thwt  we  were  then  a  little  haj«ty  in  our  opinion 
of  its  merits  A  ft reat  portion  of  iheb(K>k  wv  think,  is  much  too  elementary  in  iti<  char- 
acter and  containing  by  far  too  many  propo<«itionR,  not  at  all  questioned,  but  on  the 
Ortntrary  of  very  great  simplicity ;  and  definitions  all  along  well  understood  by  the 
profe^ion.  The  space  occupied  by  them  is  of  di^^ad vantage  to  the  book,  as  a  con- 
venient one  for  use,  and  the  time  necepsnrily  ccjiisumed  in  reading  them,  dulls  the 
edge  of  interest  that  would  otherwise  be  felt;  so  that  the  curiosity  to  pursue  them  to 
cwr  aothor^B  conclusions  practically  ceases.  Many  of  the  distinctions  drawn  and  defi- 
nitions given,  however,  are  in  themselves  useful  and  clear,  and  well  reward  one  for 
bl*  patience  in  arriving  at  them. 


Wharton  and  SlilVs  Medical  JurUprudfncc.    Tliird  Edition.     Vol.  II.     Philadelphia  : 
Kay  &  Brother. 

This  volume  is  divide<l  into  nine  books.  Book  2  treats  of  Questions  relative  to  the 
Fcetosand  new-born  Child.  B«K)k  3,  of  Questions  arising  out  of  the  difttrence  of 
f^x.  Briok  4,  of  Questions  relative  to  Identity.  Book  5,  of  Questions  relative  to  the 
canseof  I>eath.  R»ok  6,  of  Survivorship.'  Book  7,  of  Meilical  Malpractice.  Book 
•%of  L^al  Kola  ions  of  Homicide,  Fieticide,  and  Infanticide.  Book  9,  of  Legal  Re- 
lations of  Identity.     Book  10,  of  Leijial  Belations  of  Experts. 

To  the  student  the  work  will  be  found  exceedingly  interestinjj,  and  to  the  active 
practitioner,  in  the  law  and  criminal  c  lurU,  invaluable.  Like  all  the  publications  of 
this  firm  that  havecorne  under  our  n>tico,  the  typographical  execution  i»«  admirable. 


D'ljed  of  Fire  Iiimrnnc3  Decwio/w,  in  the  OmrtJt  of  Great  Britain  arul  North  Ar.xerica  : 
By  H.  A,  Lrm-ETOS  and  J.  S.  Blatchley,  with  the  additional  Notes  to  the  Se- 
cond Kdiiion,  by  Stephen  G.  Clarke.  Third  Edition,  revised  and  enlarged,  by 
Clem  EXT  Bati»,  of  the  Cincinnati  Bar.  New  York :  Baker,  Voorhis  i^  Co., 
PoblLshers. 

From  the  examination  we  have  given  this  work  we  are  satis5ed  that  the  editors 
lure  displayed  care  and  skill  in  it<<  preparation,  and  that  it  will  be  found  worthy  of 
&  place  in  every  pnjctiiionei's  library. 

lo  tbe  pre£icc  to  the  first  edition  it  is  stated  that  the  editors  have  given  abstracts  of 
P3'}caK€9,  which  are  tmb.died  in  1,525  sections,  and  the  present  edition  contains  an 
&Jci.ion  of  3G2  case',  chiefly  covering  the  period  beginning  with  186S  and  ending 
vith  June,  1873,  but  occasionally  dating  as  far  back  as  1845. 

The  type  is  large  and  clear,  and  the  binding  solid  and  handsomely  finished. 
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A  Medko-Legal  Treaim  on  Malpractice  and  Medical  EvideneCy  comprising ihe  Elements  q/ 
Medical  Jurveprudencci  By  John  J.  Elwell,  M.  D.,  member  of  the  Cleveland 
Bar,  Professor  in  Ohio  State  and  Union  Law  College  and  Western  Reserve  Med- 
ical College,  etc.  Third  Edition — Revised  and  Enlarged.  New  York :  Baker, 
Voorhis  &  Co.,  Publishers.     For  sale  by  Ingham,  Clarke  &  Co.,  Cleveland,  O. 

This  work  certainly  possesses  a  very  considerable  advantage  over  other  works  Off  a 
similar  character  in  having  been  written  by  one  uniting  in  himself  both  lawyer  and 
physician,  and  for  this  reason,  perhaps,  is  more  perfect  in  its  plan  and  accurate  in 
its  details  than  any  other  we  have  on  the  same  subject. 


A  Digest  of  the  Deeisums  of  the  Federal  Courts  from  tHe  Organization  of  the  GovemmerU  to 
the  Present  Time :     By  Fkederich  C.  Brightly,  Esq.    Vol.  11,.  Second  Eklition. 

The  publication  of  the  first  volume  of  this  work  in  1868,  supplied  a  desideratum 
long  felt  in  the  profession  and  very  soon  established  itself  as  a  work  of  merit  and  re- 
liability. 

The  first  edition  of  the  second  volume  was  gotten  out  in  1870,  and  soon  exhausted. 
The  volume  before  us  belongs  to  the  second  edition  and  brings  the  digest  down  to, 
and  including  a  portion  of  the  year  1873. 

It  would  be  useless  for  us  to  comment  on  the  merits  of  the  author's  work  compoe- 
ing  the  two  volumes.  With  the  exception  of  the  new  material  in  the  present  volume 
the  work  has  been  before  the  profession  long  enough  for  them  to  form  a  just  estimate 
of  its  merits  and  demerits,  which  estimate  can  certainly,  not  be  anything  else  than 
favorable  to  the  learned  author,  and  his  continuation  of  the  work  down  to  the  present 
time  places  the  profession  under  renewed  obligations  to  him. 

The  general  make  up  of  the  book  reflects  credit  upon  its  publishers,  Messrs. 
Kay  &  Bro.,  Philadelphia.  The  typography  is  unexceptional  and  the  binding 
excellent. 


Fishet^s  Patent  Reports:  A  collection  of  Reports  of  eases  arising  under  Letters  Patent 
for  Inventions^  decided  in  the  Supreme  Courts  of  Ike  United  States^  from  1850  to 
the  present  time.  By  WlixiAM  FiBHEB.  Robert  Garke  A  Co.,  publishers,  Qn- 
cinnati,  Ohio. 

This  is  a  book  of  seven  hundred  and  twenty -eight  pages,  printed  in  the  beet  style  of 
the  art,  and  substantially  bound  in  law  calf.  It  is  the  intention  of  the  learned  author 
to  collect  into  two  or  more  volumes  all  the  cases  relating  to  patents  contained  in  the 
numerous  volumes  of  the  reports  of  the  Supreme  and  Circuit  Courts  of  the  United  States, 
since  1850.  The  volume  before  us  contains  a  carefully  prepared  and  complete  Index 
and  table  of  cases,  which  are  a  great  convenience  to  the  profession  in  this  age  of  mul- 
titudinous books.  A  limited  edition  will  be  published.  Price  15.00  per  volume. 
The  inventive  genius  of  the  people  of  the  South  is  now  being  rapidly  developed,  and 
as  a  consequence,  there  will  be  an  increased  demand  by  the  profession  in  this  section, 
for  reports  of  patent  cases  already  decided. 
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OuB  thanks  are  due  to  Hon.  John  M.  Shirley,  Keporter  of  New  Hampehire,  for 
tdfaoce  sheets  of  52  N.  H.  Kr.  Shirley  displays  remarkable  aptitude  for  the  duties 
of  State  Reporter.  We  are  sure  he  has  no  superior,  if  indeed  an  equal,  in  extracting 
from  ToluminouB  opinions  the  points  really  raised  and  decided,  and  expressing  them 
in  terse,  accurate  language.  The  opinions  of  the  Supreme  Court  of  New  Hampshire 
are  exceedingly  valuable,  especially  because  of  the  exhaustive  citation  of  authorities 
with  which  every  point,  properly  brought  before  it,  is  either  supported  or  con- 
demned. 

If  other  State  Reporters  would  do  us  the  like  great  ftivor  of  sending  us  advance 
sheets  of  their  forthcoming  reports,  it  would  be  the  means,  perhaps,  of  bringing 
their  own  merits,  and  the  merits  of  their  State  acyudications  more  prominently  to 
the  attention  of  the  Bench  and  Bar  of  the  county*  Mr.  Shirley's  course  in  this  is 
bighiy  proper  and  praiseworthy. 


We  retam  our  thanks  to  Mrs.  Myra  Bradwell,  editor  of  the  Chicago  Legal  NewB 
for  a  handsomely  bound  copy  of  Vol.  5  of  that  valuable  periodical.  We  highly  rec- 
oommend  tlie  Les&l  News  to  all  our  readers  as  well  worthy  their  patronage. 


VOI-.    III. — NO.   1 — 13. 


NOTES. 


[From  Jaly  Number  of  Soothem  Law  Review,  1S73.] 

It  is  a  well  established  rule  that  when  a  subscriber,  especially  to  a  periodical  of 
this  kind,  fails  to  notify  the  publisher  of  his  wish  to  discontinue  his  subscription,  an 
implied  assent  or  direction  is  thereby  given   for  its  continuation.    And  this  is  just. 
It  is,  morever,  recognized  as  just  bj  the  law.      The  expense  and  labor,  neceasaril/  to 
be  incurred,  were  the  publisher  required  at  the  end  of  each  term  of  subscripdon  to 
notify  the  subscriber,  and  to  request  a  renewal  thereof,  would  be  very  great,  and 
would  probably  in  most  instances,  render  an  enterprise  of  this  kind  wholly  impracti- 
cable.   Whereas,  the  subscriber,  should  he  wish  to  discontinue,  by  postal  card  notifi- 
cation, is  put  to  but  little  labor  and  an  expense  of  only  one  cent.  We  wish  to  sajafev 
I-lain  words  on  this  subject.    We  want  our  list  of  subscribers  increased,  bat  not  with 
the  names  of  those  who  pay  us  only  in  unctions  self-laudatory  expressions  of  patronage. 
We  do  not  stand  in  need  of  this.    Kindly  words  of  encouragement  and  praise  are  ap- 
preciated and  valued.    But  we  wish  it  understood,  and  distinctly,  that  we  deem  this 
publication  a  worthy  one,  and  a  full  and  fair  equivalent  for  the  price  of  subscriptioD 
asked  for  it.    We  wish  no  one  to  subscribe  to  it  who  does  not  think  this  also;  and  if 
there  are  any  such  among  our  present  subscribers,  we  would  like  to  know  that  fact, 
and  assure  them  of  iheir  mistake.      We  are  compelled,  however,  until   notified,  to 
take  for  granted  that  those  who  fail  to  so  notify  us,  wish  their  subscription  renewed, 
and  accordingly  the  first  number  is  sent  them  with  bill  for  the  year.     What  we  have 
written  has  been  provoked  by  the  fact  that  some  of  last  year's  subscribers,  upon  re- 
ceiving bills  for  the  present  year,  have  answered  us  that  they  did  not  authoriie  a  re- 
newal of  their  subscription.     And  yet  these  gentlemen  received  both  the  first  and 
second  numbers  of  the  present  volume,  paid  postage  as  the  law  requires, /or  iht  entire 
yetiTy  on  receipt  of  the  first  number,  saw  their  names  advertised  in  the  Chart  of  the 
Southern  Law  Review  Union,  retained  the  copies  sent  them  for  months,  and  when 
returned,  if  at  all,  soiled,  and  consequently,  worthless  to  the  publishers^  and  in  the 
face  of  all  this,  put  in  this  plea  as  an  excuse  to  justify  their  refusal  of  payment.    To 
whom  we  reply — ^if,  upon  the  expiration  of  your  subscription,  you  did  n'ot  wish  its  re- 
newal, you  should  have  so  informed  us.  Your  failure  to  do  so,  was  authorisation  to  u^ 
to  continue  it.    As  lawyers,  you  should  have  known  that  this  has  been  so  held  and 
declared  repeatedly  by  courts  of  the  highest  authority,  and  strictly  in   oonaonance 
with  natural  reason  and  equity.    As  gentlemen,  you  ought  to  have  known  that  goo3 
morals  required   it — forbade,  at  least,  your  receiving  the  numbera,  using   tbem  until 
rendered  worthless  to  the  publishers  if  returned,  and  after  you  had  enjoyed   all  thv 
benefit  you  were  capable  of  deriving  therefrom. 

We  have  received  many  letters  from  different  portions  of  the  Union,  some  from 
quite  eminent  jurists  testifying  to  the  merit  and  worth  of  this  Review.  In  many  ol 
the  States  it  is  already  being  quoted  and  referred  to  as  a  high  authority.  It  Is  thv 
only  legal  periodical  published  South,  and  we  confidently  assert  second  to  none  in 
the  United  States.  One  of  its  aims,  surely  a  laudable  one,  and  one  which,  if  at  all 
likely  to  succeed,  should  have  at  once  rallied  to  it  the  united  support,  of,  at  least,  tht; 
Houihem  Bench  and  Bar,  was,  to  represent  and  to  aid  in  developing  and  mataring  the 
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highest  legal  calture  of  this  section.  If  the  lawyers  of  the  Soath  approve,  and  feel 
interested  in  the  soccens  of  this  attempt,  assuredly  it  is  but  right  that  they  shonld  evi- 
dence it  by  kindly  word  and  deed.  We  bespeak  the  assistance  of  our  present  sub- 
gcribers  in  enabling  us  to  increase  oar  circulation  to  that  extent  that  the  future  of  the 
Review,  as  one  among  the  first  legal  periodicals  in  the  United  States,  may  be  be- 
yond peradventure  assured.  We  promise  them  that  everything  in  our  power  shall 
be  done  to  make  it  merit  their  patronage,  and  reflect  the  highest  type  of  legal  knowl- 
edge and  thought. 


DOWER  IN  QUALIFIED  FEES. 

Univbbsity  of  ViBomiA,     ") 
November  3, 1873.   J 

My  DecBr  Sir:  1  have  read  your  article  upon  " Dower  in  Qualified  Fees"  in  the 
Southern  Law  Review  for  October  with  much  interest 

The  case  of  Buy  v.  Pitngy  5  B.  &  Aid.,  561,  is  very  summarily  reported.  It  was 
a  case  out  of  chancery,  and  the  judges  give  their  opinion  merely,  without  stating  any 
reaiK>n6-  The  substance  of  it  is  as  you  cite  it,  (p.  624  of  Review).  My  edition  of 
Kent  does  not  contain  the  ezporition  of  it  to  which  you  refer,  nor  indeed  any  men- 
tion of  it  at  the  pasrtage  named.  It  is  certainly  an  extraordinary  oversight  of  that 
great  writer  to  suppose  that  the  case  involved  the  doctrine  of  dower  in  a  irtut  estate. 
There  was  no  truaiedate  concerned.  The  statutes  of  uses  executed  the  uses  in  pos- 
session and  gave  C.  D.  a  legal  estate.  The  true  ground  of  the  decision  seems  to  have 
been  that  a  power  of  appointment  exercised  defeats  the  appointer's  seisin  from  the  be- 
gmnmg.  Had  C.  D.  not  made  an  appointment  (as  in  faet  he  did),  his  widow  would 
have  been  dowable. 

The  doctrine  for  which  you  cite  Crabb,  (p.  624  of  Review),  that  "  when  a  person 
has  a  qualified  or  base  fee,  the  right  to  dower  ceases  when  the  estate  is  determined  " 
was  not  adjudieated  in  Seymor's  case,  10  Ck).,  96  A.  There  was  no  question  of  dower 
in  the  case,  and  whatever  was  said  upon  the  subject  of  dower,  was  a  mere  olnter  die- 
turn  at  best,  but  there  is  no  warrant  for  such  a  generalization  in  anything  that  was 
said.  The  case  was  in  substance  as  follows :  T.  C.  died  seised  in  fee,  having  devised 
his  lands  to  his  son  and  heir  H.  C,  in  tail,  remainder  to  S.  G.  in  tail,  remainder  to 
the  heirs  male  of  T.  C.  (the  devisor)  in  tail,  remainder  to  the  right  heirs  of  the  same 
T.  C  in  fee.  H.  G.  entered  and  was  seised  as  above  in  tail,  with  remainder  over,  and 
rerersion  in  him  in  fee  as  heir  of  T.  G.,  and  while  so  seised,  by  bargain  and  sale  duly 
enrolled,  conveyed  the  land  in  fee  to 'W.  H.,  who  entered  and  was  seised  accordingly. 
From  W.  H.,  by  several  intermediate  feofiments,  the  land  passed  to  E.  S.,  and  H.  G. 
having  died  without  issue,  T.  0.,  the  son  and  heir  of  T.  G.,  and  next  heir  of  H.  G., 
entered  upon  E.  S.,  and  dispossessed  him,  whereupon  E.  S.  instituted  an  action  of  eject- 
ment against  T.  G.,  and  the  question  upon  a  special  verdict  finding  the  foregoing  facts, 
was  as  to  the  comparative  goodness  of  the  titles  of  E.  S.  and  T.  G.  The  first  resolution  of 
the  court,  as  reported  by  Lord  Goke,  is  in  these  words :  "  1.  That  by  the  deed  in- 
dented of  bargain  and  sale  enrolled,  the  bargainee  had  an  estate  descendible  to  his 
heirs,  determinable  upon  the  death  of  the  tenant  in  tail,  and  also  he  had  the  rever- 
sion m  fee  expectant  upon  the  estate  in  remainder  in  tail,  and  that  the  wife  of  such 

bargainee  should  be  endowed :    And  therewith  agree  24  E.  III.,  28,  b.  in  S 's  case ; 

but  mch  dower  shall  be  determinable  by  the  death  of  the  tenant  in  tail."*    Now,  in  reference 
to  the  case  then  under  examination^  the  doctxine  conveyed  in  the  latter  clause  of  this 
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extract,  bo  far  sa  underscored;  ahhongh  not  relevant,  w  yet,  allowing  for  some  inacura- 
cj  of  phrase,  unobjectionable  law.  The  bargainee*!)  estate  havlog  been  determined^ 
not  by  the  death  <^  the  tenant  in  tail  but  by  the  entry  of  the  rewuiinder-^mcm  in  fee,  the 
latter  thereby  became  invested  with  his  proper  esuite,  and  the  bargainee's  eeisin 
quoad  the  fee^imple,  was  put  an  end  to  ab  initio,  as  in  cape  of  recovery  6y  tUle  fHtra- 
mount.  Of  course,  therefore,  the  bargainee's  wife's  dower  waa  liable  to  terminftte 
with  his  estate  thus  defeated  from  the  beginning.  See  case  of  Finea,  8  Go.,  84  a.,  N. 
(A.)  Seymor's  case  then,  is  not  in  your  way. 

Sammes  and  Paine's  oise,  cited  by  you  (p.  C25  of  Review),  as  reported  in  Leon- 
ard, whence  you  make  your  extract,  is  very  much  in  point  to  suat  tin  your  view,  but 
it  must  be  noted  that  in  the  report  of  the  same  case  by  Andorwn  kimaelf,  (1  And., 
184),  no  such  point  is  mentioned ;  and  in  Goldaborongh,  81,  the  observation  of  An- 
derson, J.,  is  stated  to  be  that,  **If  an  estate  be  determined  by  limUationj  this  will  not 
avoid  a  tenancy  by  the  curtesy ;  but  otherwine  it  is  if  ihe  estate  be  determined  by  a 
eondUionf  for  this  shall  relate  to  the  d^eaaanee  of  the  eitfate."  As  the  case  is  repored 
by  Lord  Coke,  (8  Co.,  d4,  a.  f.),  the  remark  does  not  occur  in  either  iorm,  but  it  l^ 
aaid  (the  case  being  one  of  un  estate  tail  run  out  by  failure  of  issue),  that  curtesy  and 
dower  are  not  derived  merely  out  of  the  estate  of  rhe  consort,  bat  are  created  by  the 
law,  by  privilege  and  benefit  of  law  tacite  annexed  to  the  gift.   36  a. 

I  have  remarked  thus  at  length  upon  these  three  cases  because  you  do  not  seem  to 
have  had  access  to  them,  and  the  two  first  appear  to  have  occasioned  you  more 
trouble  than  I  apprehend  upon  the  full  presentation  of  them,  you  will  think  thev 
need  to  have  done. 

With  great  regard,  I  am  yours,  very  truly, 

John  B.  Mikor. 
Edmund  S.  Malloby,  Esq..  Jackson,  1  enn. 

The  above  extract  is  intended  as  a  note  to  the  article  alluded  to  and  is  deemed  im- 
portant because  the  views  expre&^ed  in  the  article,  rehttive  to  that  class  of  base  feef 
denominated  Limitations,  are  at  variance  with  those  of  most  of  the  text  writen^,  and 
a  full  presentation  from  the  original  nportri  of  Stymor's  case  eipccially,  b  ^ery  de- 
sirable as,  with  the  exception  of  May  v.  Pang,  quoted  by  Mr.  Washburn,  and  ilie 
doubted  case  of  FUwill  v.  Ventrice,  wheie  tlie  court  was  equally  divided,  it  is  the  only' 
caae  cited  to  sustain  their  views,  and  I  hope  Mr.  Minor  will  therefore,  pardon  me  fur 
the  liberty  taken  with  his  letter. 

It  may  be  proper  to  repeat  that  in  the  eighth  nnd  eleventh  editions  of  Kent's  Com- 
mentaries, mai^inal  page  43,  noten  D.  nnd  B.  oi  the  ediiions  respectively,  the  ca<e  ot^ 
Bay  V.  An^,  with  two  others,  u\  eUtd  to  nustain  the  doctrine  of  the  text,  that  the  mO^ 
is  not  dowable  of  a  trust  estate.  Tliis  fact,  coupled  with  the  fact  that  the  case  is  uo^ 
cited  by  Chancellor  Kent  to  su^'ain  the  doctrines  at  m.  p.  49,  that  dower  will  He  dts 
feated  by  the  operation  of  (what  he  styles)  collateral  lim'tatiotts,  as  in  case  of  an  estate 
to  a  man  and  his  heirs  so  long  as  a  tree  shall  stand ;  or  until  the  building  of  St.  Faul 
church  is  finished,  (n'>r  at  m.  p.  51,  where  i  scem>>  especially  appropriate);  h 
me  to  believe  that  he  did  noi  cciunider  the  case  as  applicable  (as  it  really  in  n< 
to  sui«tain  the  latter,  but  a.t  applicable  alone  in  some  way  to  the  former  doctrii 
I,  however,  have  to  confess  an  **  extraordinary  overnight  **  in  not  discovering  fn 
the  fctatemtni  of  this  ciise  by  Mr.  Washburn,  copied  in  the  Review  at  p: 
624,  that  the  statute  of  U8(*s  executed  the  uhch,  and  (hat  there  was  no  trust  est: 
involved;  thus  making  it  impoi'sible  frir  it  to  have  proceeded  upon  the  princi)i 
in  connection  with  which  it  is  cited  by  Chancellor  Kent. 

Edmxtnd  S.  MauiOby, 
Jackson,  Tenn. 
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We  bave  been  permitted  to  print  the  following  letter  from  Proferaor  John  B. 

Minor,  of  the  Univern^  of  Vii^inia,    which  we  are   sure  will  prove  interesting 

and  instnictive  to  oar  younger  readers: 

UNivBRsmr  OP  Va.        \ 
December  15, 1870.     j 

Dear  Sir:  Yours  of  6th  received.  I  have  pleasure  in  complying  with  your  re- 
quest toQching  a  coozse  of  law  study. 

The  book,  best  adapted  to  your  purposes  in  the  first  instance,  is  Blackstone's 
Commentaries,  the  first  three  books  of  which  you  should  read  studiously 
after  paosing  to  think,  and  to  sum  up  in  your  mind,  (it  were  well  if  you  did  it 
00  paper  too,)  what  you  have  read.  Tlie  fir^t  lime  don't  trouble  yourself  with 
the  notes,  which  in  the  best  edition  (ChiUy'H)  are  numerous  and  valuable,  but 
confine  yourself  to  the  text ;  the  second  time  read  the  notes  in  ooojunction  with 
the  text;  and  the  third  time  devote  your  principal  attention  to  the  notes,  mak- 
ing a  close  but  cursory  review  of  the  text,  and  giving  special  heed  to  those 
passages  which  the  notes  illuHtrate. 

The  best  way  to  read  is  to  take  the  preliminary  'analysis,'  and  obtain  from 
that  a  general  outline  of  the  whole  book,  and  then  examine  attentively  and 
rhoaghtfiilly,  the  analysis  of  each  chapter  before  you  read  it,  and  having  read  it, 
with  frequent  reference  to  the  analysis,  go  over  the  latter  again  several  times,  until 
TOO  fee  clearly,  the  scope  and  import  of  the  chapter.  And  when  you  have  gone 
over  a  book,  repeat  the.  same  proc<?8s  with  the  analysis  of  that.  Thus  you  will 
find  the  analyaia  a  powei-ful  aid;  first,  in  suggesting  the  general  idea  of  the  sub- 
ject ;  secondly,  in  following  it  out  systematically  and  logically ;  thirdly,  in  enabling 
joii  easily  to  make  frequent  reviews,  (which  are  iu  a  high  degree  essential),  and 
lastly,  in  stimulating,  and  helping  you  to  think. 

Don't  imagine  that  your  real  progress  is  in  proportion  to  the  number  of  pages 
TOQ  read.  It  is  in  proportion  to  the  number  you  thoroughly  master.  A  man 
who  was  completely  pospc^^ed  of  all  that  is  in  Blackstone,  by  way  of  suggestion 
as  well  as  of  direct  teaching,  would  be  a  remarkably  well-informed  lawyer.  It 
y  not  indeed,  probable  that  one  will  take  in  the  numerous  brief  suggestions  until 
he  reads  other  booki«,  or  has  a  teacher  to  aid  him,  but  the  more  be  learns,  the 
more  he  will  be  surprised  at  the  multiplied  forms  of  knowledge  supplied  by 
filackstone  and  his  annotators. 

Having  thoroughly  learned  thus,  the  first  three  books  of  Blackstone,  I  recom- 
mend next,  &uith's  Essay  on  Contracts,  to  be  read  in  the  same  way,  and  then 
Stephen's  Pleading,  including  the  appendices,  and  finally.  Smith's  Mercantile 
Law. 

DoD*t  trouble  yourself  all  this  time,  with  the  American  Statute  Law,  but  give 
carefal  heed  to  the  English  Statutes  mentioned  by  the  several  writers,  most  of 
which  have  been  re-€nacted  in  the  United  States. 

The  books  named  will  probably  occupy  you  (if  you  learn  them  as  you  ought) 
for  a  year,  so  far  as  direct  law-study  is  concerned.  But  there  are  certain  col- 
lateral topics  which  must  engage  some  of  your  attention. 

The  history  of  England  is  particularly  necessary  for  the  lawyer.  He  ought 
to  acquaint  himself  with  its  incidents,  and  especially  with  the  various  phases  of 
its  social  order,  as  familiarly  as  he  can.  The  most  important  period  to  the 
mere  lawyer,  is  from  the  time  of  Alfred  (A.  D.,  871),  to  the  accession  of  James  I, 
(A  D.  1603);  and  to  the  student  of  political  law,  the  period  from  the  acces- 
sion of  James  I,  to  the  accession  of  George  III,  (A.  D.  1760).  For  the  former 
period,  Hume  will  do  very  well,  but  for  the  latter,  as  far  as  he  goes,  Macauley 
is  preferable. 
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I  am  far  from  undervaluing  the  history  of  the  United  States^  but  J  know  net  what 
to  recommend  which  would  be  su,mmaxy  enough.  I  know  not  what  better 
means  of  information  to  point  you  to  (being  within  a  reasonable  compass), 
than  Marshall's  Life  of  Washington  (2  vol.)}  and  Rives'  second  volume  of 
Life  and  Times  of  Madison.  Incomparably  the  most  interesting  and  important 
period  of  American  history,  is  the  twenty  years  that  elapsed  from  1781,  the 
virtual  conclusion  of  the  war,  by  the  surrender  of  Lord  Comwallis,  and  1801,  the 
accession  of  Mr.  Jefferson  to  the  presidency.  In  that  short  space  is  crowded  a  series 
of  events,  and  of  discussions,  more  important  and  valuable  to  the  philosophic  epeca- 
lator  upon  the  science  of  politics  and  government,  than — ^I  had  almost  said—in  all 
the  ages  beside,  since  Nimrod  instituted  the  "beginning  of  his  kingdom  at  BabeU^ 
He  who  aspires  to  be  even  a  politician  (which  is  a  very  low  aspiration  as  times  are). 
and  much  more  to  be  a  ^iate&man,  or  to  have  clear  ideas — as  a  lawyer,  who  ie  not  a 
pettifogger,  ought  to  have — should  make  himself  familiar  with  that  twenty  years 
noduma  manu  vertaUy  venate  diuma. 

As  to  the  law  department  here,  it  consists,  as  you  see,  of  two  schools,  in  one  of 
which  (common  and  stat.  law)  there  are  six  lectures  a  week,  and  in  the  other,  fonr 
to  five.  Instruction  is  given  chiefly  by  text-books,  but  very  much  more  than  is 
convenient  by  lectures.  The  student  is  examined  daily,  on  both  text  and  lecture, 
and  in  order  to  get  the  degree  of  B.L.  must  undergo  satisfactorily  a  vigorous 
examination  in  writing  on  the  subjects  taught  in  both  schools.  No  separate 
degree  is  conferred  in  the  school  of  common  and  statute  law. 

The  course  for  the  B.L.  degree  lb  contemplated  for  two  years,  but  if  one  can  undergo 
the  examinations  satisfactorily,  he  can  get  it  in  one.  It  is  conferred  as  the  result  of 
examinaiionj  and  not  length  of  residence, 

I  am,  very  respectfully,  your  obedient  servant, 

John  B.  Mikor. 


•  If  our  subscribers  fail  to  receive  their  numbers  as  they  fall  due,  they  shoald 
within  a  reasonaUe  time  thereafter  so  notify  us,  and  we  will  cheerfully  supply  the 
missing  number.  But  it  is  not  fair  to  expect  us  to  supply  numbers  six  or  twelve 
months  after  their  issuance,  as  we  have  frequently  had  to  do  during  the  past  year. 
We  mail  each  subscriber  a  copy,  and  if  he  fails  to  receive  it  the  fault  is  not  attribu- 
table to  us.  Xevertheless,  wherever  we  are  notified  in  time,  and  have  it  in  our 
power,  it  affords  us  pleasure  to  supply  missing  numbers. 


If  those  of  our  subscribers  whose  subscriptions  are  now  due  will  prompdy  remit 
payment,  it  will  enable  us  to  benefit  them  by  furnishing  them  with  the  best  law 
^quarterly  in  the  United  States. 


Those  of  our  subscribers  whose  subscriptions  are  now  due  would  very  greatly 
oblige  us  by  prompt  payment.  Procrastination  is  a  thief  that  filches  from  u-^ 
more  than  we  can  well  afibrd  to  lose. 
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**J45  le  dircu   tmijcun,  ^td  la  mod^rcUion  qui  gouveme  U»  Aommes  et   non  pas  Ur 
excesJ'    MoTUaiquieu,    Esprit  des  Lou,    Lj  xrii,  c.  22, 

"A  revolution  in  olwaytt  ike  fault  of  the  Government^  never  qf  the  people,**     Goethe, 

If  in  the  origin  of  society  the  popular  element  prevails,  the 
tendency  of  civilization  is  to  bring  things  back  to  the  starting 
point.  The  people  ceased  to  act,  as  we  have  seen,  when  the 
exercise  of  their  power  became  difficult  or  impossible.  Modern 
thought  has  been  slowly  but  continuously  at  work  to  overcome  the 
obstacles,  and  with  distinguished  success.  The  difficulty  occasioned 
by  extent  of  population  has  been  obviated  by  the  doctrine  of  repre- 
sentation, and  the  difficulty  created  by  extent  of  territory  has  also 
l)een  met  by  the  modification  of  the  federative  system.  It  is  the 
part  of  wisdom  to  look  the  difficulties  in  the  face,  and  endeavor  to 
meet  them.  For,  notwithstanding  the  momentary  reaction  growing 
out  of  recent  causes,  it  is  certain  that  Democracy  is  not  a  local  or 
passing  incident,  but  a  fixed  fiict.  "It  is,"  says  M.  Guizot  {De  la 
Deiiiocraiie  en  France)  "the  development,  others  would  say  the  un- 
chaining, of  the  whole  human  nature  upon  the  entire  line,  and 
from  the  profoundest  depths  of  society."  It  is  a  prevailing  ele- 
ment in  modern  social  and  political  life,  and  must  be  taken  into 
account  by  the  statesmen  and  economists.     It  was  with  a  thorough 
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coDviction  of  this  truth  that  M.  DeTocqueville  entered  upon  the 
task  of  studying  the  democracy  of  America.      He  looked  upon  the 
present  age  as  the  commencement  of  what  he  calls  the  "democratic 
eras."     The  idea  was  not  altogether  without  its  terrors,  but  the  way 
to  obf  iate  its  evils  was,  as  he  felt,  to  face  them.     The  whole  subject 
should  be  carefiiUy  studied,  and  society  prepared  for  the  inevitable. 
Fortunately,  this  eminent  thinker  was  deeply  imbued  with  a  love  of 
liberty,  and  a  wide  philanthropy.    He^bent  his  energies  to  the  discov- 
er)" of  the  social  and  political  tendencies  of  what  he  deemed  the 
most  important  element  of  modern  society,  with  a  view  to  discover 
its  advantages,  and  to  remedy  its  evils.      His  work  on  Democracy 
is  a  wonderful  performance,  and  must  form  the  groundwork  of  all 
future  studies  of  the  same  great  theme.     His  conclusions,  it  is  tnie» 
although  correctly  deduced  from  his  premises,  are  liable  to  be  modi- 
fied bv  circumstances  not  taken  into  account  by  him.      Thev  are 
frequently  based  on  the  supposed  action  of  democratic  principles 
on  human  natunc,  without  making  any  allowance  for  difference  of 
race,  of  climate,  of  locality,  and  of  custom — ^all  of  which  have  an 
influence  on  the  result.     He  is  fullv  conscious  himself  of  the  eflfi- 
ciency  of  these  causes  in  modifying  his  deductions,  but  it  did  not 
come  within  his  plan,  nor,  perhaps,  was  he  prepared  by  previous 
study,  to  take  them  into  consideration.      Another  profound  modern 
thinker,  equally  imbued  with  the  love  of  liberty,  had  commenced 
work  on  this  broader  and  more  complicated  field,  but  was  cut  off 
in  the  midst  of  his  labors.     Incomplete  as  it  is,  the  introduction  to 
the  History  of  the  Civilization  of  England  of  the  lamented  Buckle, 
is  a  masterly  performance.     Like  all  original  thinkers,  he  has  been 
led  a  little  too  far  by  his  own  theories,  but  the  careful  reader  has 
no  diflSculty  in  avoiding  the  same  fault.      Both  these  eminent  men 
look  to  the  people  as  the  foundation  of  modern  government,  and  are 
warm  advocates  for  liberty,  and  the  spread  of  intelligence.      Each 
is  a  correction  of  the  other,  when  the  latter  is  carried  away  by  his 
favorite  hobby.      The   Englishman,  singularly  enough,  thinks  that 
all  progress  is  dependent  upon  the  spread  of  knowledge^  without 
reference  to  religious  or  moral  teaching,  while  the  Frenchman  lays 
great  stress  upon  the  latter  keeping  pace  with  the  former. 

Enlightened  by  the  experience  of  the  last  half  century,  and  by 
the  studies  of  a  new  school  of  philosophers,  the  modern  publicist 
no  longer  bases  political  institutions  on  the  so-called  "rights  of  man," 
and  the  mythical  "law  of  nature,''  but  upon  expediency.  The 
question   no   longer  is  one  of  abstract   ethics — for  the   ethics   of 
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any  age~ii  aow  fully  recognized  to  be  only  the  resultant  of  the 

nvilization  of  the  particular  period — but  of  practical  fact.     What 

ihunicter .of  {X)Iitical  institutions,  and  what  amount  of  freedom  are 

adapted  for  a  given  people,  taking  into  consideration  its  past  history, 

and  present   status — that   is  the  problem  for  the  statesman,  not 

whether  this  or  that  form  of  government,  or  this  or  that  degree  of 

liberty  ij*  more  consistent  with  our  ideas  of  the  nature  and  destiny 

cf  man.    The  extent  to  which  any  one  jHH)ple  may  be  entrusted 

uith  liberty,  or  with  a  voice  in  public  affairs — two  very  different 

things— is  a  point  of  vast  importance  and  difficult  solution.     The 

Englishman  has  a  larger  degree  of  security  in  the  enjoyment  of 

liie,  liberty,  and  property,  than  perhaps  any  other  nation,  while  he 

ha^  very  little  voi(;e  in  the  control  of  public  affairs.     The  Frenchman, 

"n  the  other  hand,  is  entrusted  with  the  selection  of  his  rulers — 

universal  suffrage  being  the  rule  in  all  the  elections — but  has  his  lib- 

t^rty  wofully  curtailed  by  the  authority  of  government.     In  America, 

\ve  have  the  liberty  of  the  Englishman  and  the  franchise  of  the 

Frenchman,  and  yet  our  rights  of  liberty  and  franchise  have  been 

marred  by  their  very  excess.     The  one  has  degenerated  into  license 

^nd  the  other  into  the    tyranny  of  the  majority.       M.  DeTocque- 

ville  is  well  justified,  therefore,  in  saying  that  there  may  be  other 

torms  of  democracy  better  than  those  exhibited  by  the  democracy 

in  America.      We  must  find  some  counterpoise  to  the  evils  whicli 

our  own  institutions  have  produced,  or  invent  some  new  forms  for 

tuc  exercise  of  the  democratic  element.     Upon  this  subject,  I  pro- 

l-^'se  to  speak  more  at  large  further  on.     At  present,  it  will  suffice 

to  observe  that  because  the  democratic  element  has  assumed  a  par- 

ti'-ular  form  in  America  or  elsewhere,  it  does  not  follow  that  that  is 

t«jt^  only  or  the  best  form.       There  may  be  others  far  preferable, 

whieh  experience  may  hereafter  develop.       DeTocqueville,  as  we 

"'lall  see  hereafter,  is  as  much  opposed  to  the  tyranny  of  the  major- 

i\V  as  to  any  other  form  of  tyranny,  and  Sismondi  does  not  hesitate 

t')  designate  it  as  the  worst  form  of  all.       Both  these  thinkers  are 

'lawavering  advocates  of   the  democratic  element  as   an  essential 

constituent  of  a  good  government.     The  former  fears  that  universal 

^aflrage,  unless  modified,  will  prove  injurious  by  driving  the  best 

wen  from  political  life,  and  elevating  the  unscrupulous  demagogue. 

ToQiemedy  he  suggests  is  not  to  restrict  the  franchise  but  modify 

'^  eieiciae  by  a  double  election — that  is,  by  leaving  to  universal 

.<qiQ^  the  choice  of  electors  only  by  whom  the  representative  is 

^^  'Vj^i^  elected.     The  suggestion  was  tried  in  France  under  the 
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first  empire,  and  again  under  Louis  Phillipe,  the  practical  effect  in 
both  cases  being  to  render  the  people  apathetic  as  to  the  exercise  of 
the  franchise,  and  to  make  the  first  election  very  much  a  form.    In 
America,  however,  where  the  Federal  constitution  had  adopted  the 
mode  of  double  election  in  the  selection  of  the  President,  and  of 
the  Federal  Senators — the  benefits  intended  to  be  attained  have 
been  effectually  done  away  with  by  the  practice  w^hich  has  grown 
up  of  designating  the  candidate  in  advance.      Sismondi  is  far  more 
decided  than  DeTocqueville.        He  ridicules  the  idea  of  universal 
suffrage  as  giving  the  power  to  those  who  are  least  qualified  to 
exercise  it  judiciously,  and  as  necessarily  leading  to  the  tyranny  of 
the   majority  over   the  minority — the    worst,  in  his  view,  of  all 
possible  forms  of  tyranny.       "In  regard  to  popular  elections,"  he 
says,  "the  question  is  not  one  of  principle  but  expediency.      We 
must  not  talk  of  the  right  of  ever}'  citizen,  of  every  individual,  to 
l^e  rei)resented,  but  of   the  right  of  every  citizen  to  be  well  gov- 
erned; of  his  interest  in  this,  that  society  should  in  every  case  make 
the  best  choice  possible;    of  the  right,  in  fine,  of  every  individual 
to  be  respected,  and  that  society  should  entrust  to  him  such  partici- 
pation in  political  power  as  will  protect  him  from  oppression,  with- 
out exposing  him  to  too  great  dangers  from  his  inexperience  and 
his  imprudence.     In  truth,  political  institutions  are  good  only  in  so 
far  as  they  attain   this  end.      Nevertheless,  the  poor  and  obscure 
citizens  are  not  those  alone  who  have  need  of  a  defense  for  the 
protection  of  their  rights;'    all  classes,  and  all  portions  of  society 
stand  in  need  of  the  same  protection.       Publicists  who  found  uni- 
versal suffrage  on  the  sovereignty  of  the  people,  forget  that  there  is 
no  pre-existing  contract  by  w^hich  the  minority  are  bound  by  the 
will  of  the  majority.     This  rule  of  deliberation  has  been  introduced 
as  expedient  in  the  laws,  in  virtue  of  a  precise  constitutional  stipu- 
lation ;    it  is  not  at  all  inherent  in  human  nature  or  in  the  forma- 
tion of  society;    it  may  easily  change  into  frightful  tyranny,  and 
examples  are  not  wanting  even  in  countries  thinking  themselves 
free.      Sometimes,  the  minority  is  circumscribed  by  a  territorial 
boundary,  and  a  province  is  oppressed  by  another  province  more 
powerful,  or  even  a  nation  by  another  nation.      Thus,  Holland  wa> 
oppresv^ed  by  Spain,  America  and  Ireland  by  England;    and  in  the 
smallest  of  Republics,  the  Bailiwicks  conquered  by  the  democracy 
of   Scwitz,  and  the  Bas-Valois  by  the  democracy  of   the  Haut- 
Valois."      Ma  foi,  we  have  another  instance  of  the  same  rCvSult  in 
the  greatest  of  Republics  now  being  enacted  before  our  eyes. 
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In  this  connection,  another  extract  or  two  from  the  same  author 
may  not  be  out  of  place:  "National  reason  is  something  more  ele- 
vated than  public  opinion ;  for  the  latter,  although  generally  clear- 
sighted, is  often  also  precipitate,  passionate,  and  capricious.  It  is 
only  after  the  storms  have  calmed  down,  after  dissensions  have  been 
conciliated,  after  all  the  flashes  have  been  combined  into  a  single 
light,  bright,  calm,  and  equal,  that  the  national  reason  pronounces, 
and  that  its  judgment  ought  to  be  the  law.  Two  things  are,  con- 
sequently, equally  necessary  in  order  that  the  national  reason  may 
exercise  its  sovereignty;  the  one,  that  public  opinion  may  have 
entire  liberty  of  forming  itself;  the  other,  that  it  never  precipi- 
tately brings  about  the  sovereign  decision;  but,  on  the  contrary, 
that  society  rest  at  anchor,  and  that  constitutional  obstacles  are  so 
arranged  that  every  change  must  be  gradual."  (Etudes  Sur  les 
Constitutions  lAbres,  p.  133.)  "When  the  sovereignty  is  confided  to 
the  general  will,  it  is  supposed  that  nothing  is  more  easy  than  to 
ascertain  that  will ;  that  it  is  only  necessary  to  propose  to  the  whole 
the  question  to  be  decided,  and  then  to  count  the  votes.  There  can 
be  no  greater  mistake.  Among  those  who  answer  yes  or  no,  three- 
fourths,  incapable  of  understanding  the  question,  have  not  thought 
at  all,  and  have  not  really  willed.  In  order  to  guard  them  from 
the  consequences  of  their  own  precipitation,  it  is  necessary  to  give 
to  the  minority  the  means  of  resisting  the  majority  for  a  time ;  to 
ensure  slowness  of  deliberation  in  order  that  those  who  are  con- 
sulted may  have  leisure  to  enlighten  themselves,  and  of  willing  in 
reality  that  which  they  vote,  before  commanding,  and  before  obedi- 
ence."    {lb.,  p.  188.) 

Montesquieu,  in  the  first  chapter  of  the  ninth  book  of  the  Spirit 
of  Laws;  has,  with  his  usual  terseness  and  epigrammatic  point,  sum- 
med up  the  advantages  of  a  Federative  Republic.  He  esteems  it, 
and  in  this  he  is  followed  by  DeTocqueville  and  Sismondi,  as  the 
best  of  all  forms  of  government.  "  This  kind  of  republic,"  he  says, 
"when  strong  enough  to  resist  external  violence,  may  maintain 
itself  in  grandeur  without  internal  corruption.  The  form  of  the 
association  prevents  all  inconveniences.  A  usuqier  can  rarely  ever 
be  equally  influential  in  all  the  confederate  States.  If  he  makes 
himself  too  strong  in  one,  he  alarms  all  the  others;  if  he  subjugates 
a  part,  those  parts  which  remain  free  can  resist  him  with  forces  inde- 
pendent of  those  he  has  usurped,  and  overwhelm  him  before  he  has 
establij^hed  himself.  If  a  sedition  occurs  in  any  one  of  the  confed- 
erate members,  the  others  may  appease  it.  If  abuses  are  introduced 
in  some  parts,  they  are  corrected  by   the  sound  parts.     The   State 
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may  perish  on  one  side  without  perishing  on  the  other ;  the  confed- 
eration may  be  dissolved,  and  tlie  confederates  remain  sovereign; 
oonipo<od  of  small  republics  it  enjoys  the  benefits  of  the  internal 
government  of  each;  and  without  it  has,  by  force  of  the  associa- 
tion, all  the  advantages  of  great  monarchies."  M.  DeTocqueville 
has  most  happily  expressed  the  idea  conveyed  in  the  last  sentence  of 
the  paragraph  just  quoted:  "The  local  State  governments  give  to 
each  member  of  the  confederacy  the  benefits  of  small  nations,  while 
the  goneral  government  has  all  the  power  of  a  great  empire.  The 
Union  is  free  and  happy  as  a  little  nation,  and  respected  as  a  great." 

Onc^  objection  to  this  form  of  government  is  thus  met  by  Sismondi : 
**  In  our  day,"  he  says,  •**  the  opinion  generally  prevails  that  confed- 
eratioTis  are  feeble  in  war,  because  in  them  is  not  seen  central  power, 
and  unlimited  authority ;  because  confederations  can  not  avoid 
divisions  and  irresolution  in  their  councils,  or  slowness  of  execution, 
when^'ver  a  plan  of  attack  is  to  be  formed,  or  their  forces  used  be- 
yond their  own  territory.  In  truth,  of  all  forms  of  government,  a 
confederation  is  the  least  proper  for  a  war  of  invasion,  an  offensive 
war.  This  incapacity  is,  perhaps,  an  advantage,  for  republics  are 
naturally  pugnacious,  audit  is  advisable  that  the  form  of  their  gov- 
erniiK  lit  should  afford  a  guaranty  for  the  preservation  of  peace. 
But  consult  history,  and  it  will  be  found  that  there  has  been  no  war 
of  freedom,  no  war  of  brilliant  popular  resistance,  which  has  not 
assumed  the  character  of  a  war  of  confederations.  In  effect,  in  order 
that  a  nation  may  exert  an  energetic  resistance,  it  is  necessary  that 
it  be  endowed  with  life,  not  only  in  its  chief  seat,  but  in  all  its 
mem])ers;  and  that,  in  whatsoever  place  an  enemy  present  himself, 
he  encounter  not  only  a  material  force,  but  an  independent  thought 
and  will.  Each  village  must  defend  itself  as  a  republic  which  feel? 
that  its  whole  is  at  stake,  and  that  the  battle  to  be  fought  is  an  effort 
of  life  or  death."  The  conquest  of  the  great  monarchies  of  Asia 
was  easy  enough,  either  by  a  Mede,  a  Persian,  a  Macedo- 
nian or  Turk — for  when  the  army  was  destroyed  all  was  lost ;  but 
Xerx(\s,  with  all  his  hosts,  failed  when  brought  into  conflict  with  the 
frve  cities  of  Greece.  The  resistance  of  the  United  Provinces  of 
Belgium  and  Holland  to  the  power  of  the  Spanish  monarchy,  and  of 
the  American  colonists  to  the  British  empire,  are  equally  marvelous 
instances  of  confederate  strength.  The  melancholy  drama  now  en- 
acting on  the  fields  of  the  New  World,  shows  that  strength  both  in 
an  ag<::ressive  and  a  defensive  war.  Let  us  hope  that  the  result  may 
not  altogether  belie  the  assertions  of  Montesquieu. 

With  these  general  views,  we  are  prepared  to  look  more  closely  at 
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the  three  forms  of  government,  which  may  be  considered  as  repre- 
senting modern  civilization  in  its  liighest  phases — the  imj>erial  re- 
public of  France,  the  monarchical  aristocracy  of  Great  Britain,  and 
the  democratic  confederacy  of  the  United  States.  For  this  purpose, 
I  propose  to  give  an  outline  of  the  constitutional  machinery  of  the 
first,  and  to  consider  the  essential  elements  of  the  two  latter — taking 
the  analysis  of  DeLolme  and  the  treatise  of  DeTocqucville  a.s  the 
basis  of  my  observations.  These  may  be  followed  by  some  re  flec- 
tions on  the  defects  brought  to  light  in  the  workings  of  the  Ameri- 
can system,  and  some  suggestions  as  to  the  means  of  remedying 
these  defects.  My  European  experience  has  thoroughly  satisfied 
mc  that  no  sweeping  change  of  any  system  is  advisable — that 
the  best  we  can  do  is  to  rectify  obvious  evils,  and  leave  the 
rest  to  time.  The  very  same  evils  exist,  more  or  less,  in  all  govern- 
Tient5.  We  often  see  the  mote  in  our  neighbor's  eye  without  Ixjing 
at  all  conscious  of  the  beam  in  our  own.  Still  oftener,  we  are  apt 
to  fimcv  the  ills  we  suffer  as  the  exclusive  fruit  of  our  own  institu- 
tion>,  when  the  same,  or  analogous,  or  even  worse  ills,  exist  in  the 
iu'Jtitutions  of  other  nations. 

The  French  system  of  government,  so  very  different  from  what 
ours  has  been,  is  a  curious  and  instructive  study  to  an  American, 
particularly  w^hen  considered  in  connection  wuth  the  past  history  of 
France.  Previous  to  the  revolution  of  1789,  the  government  was 
an  absolute  monarchy,  there  being  no  real  check  on  the  royal  power. 
The  nobles  had  degenerated  into  a  privileged  caste  without  any  po- 
litif-a]  power  as  a  body.  The  judicial  parliaments,  outside  of  their 
ftmctions  as  tribunals  for  the  administration  of  justice,  only  recorded 
the  edict*  of  the  king.  The  people  were  ground  down  by  taxes,  for 
the  support  of  the  luxury  of  a  profligate  court,  and  all  power  was 
<entralii»d  at  Paris.  The  revolution  of  1789  was,  in  the  beginning, 
an  effort  on  the  part  of  all  classes  to  rectify  some  of  the  grosser 
abuses  of  this  system,  and  to  introduce  the  popular  element  to  some 
extent  in  the  government.  .  Unfortunately,  the  reaction  against  the 
former  state  of  affairs  was  infinitely  greater  than  any  one  could  have 
toreae^,  and  the  pendulum  swung  to  the  other  extreme.  After  a 
reiga  of  Terror,  and  a  period  of  anarchy,  the  nation  was  fain  to  seek 
repose  once  more  in  despotism — but  despotism  claiming  to  be  based 
apou popular  will,  Jiot  divine  right.  The  restomtion  of  the  Bourbons 
^raaajpebini  to  the  old  system  so  far  as  it  purported  to  be  founded 
on  lilt-'' higher  law,"  but  it  was  accompanied  by  some  concessions 
to  fiEBtiom,  rendered  necessary  by  the  exigency   of  circumstances. 
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The^^e   coiKjessions,   after  a  stormy   and  unsatisfactory  experience, 
were  virtually  withdrawn  by  the  celebrated  ordinances  of  Charles 
X.     The  expulsion   of  the  elder  branch  of  the  Bourbons,  and  the 
elevation  of  Louis   PhilHpe  to  the  throne,  immediately   followed. 
The  change  was  inaugurated  by  large  concessions  towards  the  estab- 
lislinient  of  a  liberal  constitutional  government.     The  experiment 
was  fairly  tried  and  found  wanting.     The  most  intelligent  French- 
men— the  Guizots,  Thiers,  Lamartines,  etc., — when  entrusted  with 
legislative  functions,  exerted  their  abilities  not  for  the  development 
of  free  institutions  but  for  office.      Faction,  and  not   patriotism, 
rulcMl  the  Legislative  Assembly.     The  public  press,  instead  of  prov- 
ing the  palladium  of  liberty,  ran  into  the  most  violent  excesses. 
The  whole  country  was  fast  verging  to  a  state  of  anarchy.      The 
revolution  of  1848  and  the  temporary  establishment   of  a  republi- 
can form  of  government,  were  the  results.     A  few  years  of  incessant 
conflict  between  the  President,  a  turbulent  and  unprincipled  legisla- 
tive body — each  member  aiming  at  his  own  interests  or  that  of  his 
faction,  never  of  the  country — and  a  profligate  press,  led  to  the  coup 
(Vd(d  of  1851,  and  the  subsequent  re-establishment  of  the  empire 
in  1852.     The  French  people  had  become  satisfied  that  they  were 
not   prepared  for  free  institutions  in  the  English  sense,  and  that 
hereditary  monarchy  was  essential  to  the  repose  of  the  State.    They 
.feared  that. the  elder  Bourbons  would  not  concede  even  that  degree 
of  freedom  for  which  they  were  qualified,  and  they  had  no  respect 
for  the  younger  bmnch.     Moreover,  Napoleon  I.  was  their  idol,  and 
his  legal  successor  under  the  imperial  regime  was  at  the  head  of  af- 
fairs, and  had  already  given  indications  of  that  consummate  ability 
which  has  since  marked  his  career.     By  an  overwhelming  .jjopular 
vote — what  the  French  call  a  lAebi^ite — the  Napoleon  dynasty  was 
re-established,  and  the  existing  constitution  adopted.     Napoleon  III. 
has  not  proved  unequal  to  the  high  position  to  which  he  was  thus 
called.     He  has  restored  the  French  prestige,  lost  by  bis  immediate 
prctleccssors,  and  made  his  nation*  a  first-class  power  in  the  affairs  of 
the  world.     He  has,  moreover,  wonderfiilly  enhanced  the  internal 
prosperity  of  France.     He  has  the  comprehensive  grasp  of  mipd 
and  strong  will  of  his  uncle,  combined  with  a  prudence,  and  pHa- 
l)ility  to  circumstances,  all  his  own.     The  helping  hand  which  he 
extended  to  Italy  bis  given  him  a  claim  to  the  liberal  feeling  of 
Europe,  and  his  effort  to  save  Mexico  from  anarchy,  if  it  succeeds, 
ought  to  entitle  him  to  the  thanks  of  the  civilized  world.     He  ha^ 
done?  in  the  latter  case  what  I  have  for  twenty  yeara  said  it  w'as  the 
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dutv  of  the  United  States  to  do  in  the  interest  of  humanity,  and  as 
a  necessary  corollary  of  the  Monroe  doctrine.  If  we  denied  to 
other  nations  the  right  to  interfere  in  the  affairs  of  the  North  Amer- 
ican continent,  it  was  our  duty  to  see  that  there  was  no  just  ground 
fur  such  interference.  Accordingly,  I  have  always  contended  for 
such  a  protectorate  of  the  Spanish  Republics  as  would  insure  to 
them  a  stable  government.  And  we  certainly  have  no  right  to  com- 
plain now  that  the  task  has  been  taken  in  hand  by  others.  Let  me 
add  en  passant,  that  the  new  Emperor  Maximilliau  has  before  him  a 
very  diiBcult  task — far  more  so  than  it  would  have  been  to  us.  He 
has  to  run  counter  to  the  prejudices  of  half  a  century;  we  would 
have  been  aided  by  those  prejudices.  He  will  draw  slowly  from 
Europe  the  fresh  blood  which  we  would  have  transferred  at  once  into 
the  worn-out  body.  He  has,  it  is  true,  the  strong  support  of  re- 
ligion, if  he  can  only  retain  the  clergy,  without,  by  the  course  neces- 
>iar>'  to  accomplish  that,  alienating  the  intelligence  of  the  people. 
His  main-stay  will,  however,  be  the  continuance  of  the  civil  war  in 
the  United  States.  Terminate  that  war  in  any  short  time  and  his 
chances  of  ultimate  success  will  be  greatly  diminished.  "  Sed  revo- 
C'lre  ffradum.^' 

The  government  of  France  is,  in  effect,  a  des^wtism  based   upon 
|)opular  will,  but  with  machinery  sufficient  to  enable  the  people  to 
enlarge  the  circle  of  freedom  gradually  according  to  its  own  re- 
quirements.    Unlike  the  old  monarchy,  which  rested  its  authority 
on  divine  right,  the  present  dynasty  derives  its  authority  directly 
from  the  people.     In  an  actually  despotic  government,  this  distinc- 
tion in  theory  may  not  seem  to  be  very  important  in  fact — but  it  is. 
Under  the  old  system,  whenever  a  conflict  occurred,  the  difficulty 
was  aggravated  by  the  high  claims  of  the  royal  authority.     Bad 
measures,  impolitic  actions,  were  often  adhered  to    for  no    better 
reason  than  to  sustain  the  assumption  that  the  King  could  do  no 
wrong.     The  only  answer  to  such  claims  was  successful  rebellion. 
Under  the  new  system,  the  whole  question  is  one  of  policy.     Even 
an  arbitrary  act,  if  resorted  to,  is  sought  to  be  sustained  upon  the 
ground  that  it  is  for  •the  benefit  of  the  people.     There  can  be  no 
object,  as  long  as  hereditarj'  monarchy  is   considered  essential,  to 
change  a  dynasty  which  owes  its  authority  to  the  people,  and  pur- 
ports always  to  act  for  their  benefit,  unless,  indeed,  the  act  should 
always  belie  the  pretense — scarcely  a  supposable  case.     In  the  vast 
majority  of  instances  the  interests  of  the  government  and  the  gov- 
erned are   one,  and   he  would  be  a  very  stolid  ruler  indeed  who 
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should  always  take  the  side  adverse  to  his  people.     The  change, 
therefore,  in  the  supposed  origin  of  the  sovereign  authority,  is  in 
reality  a  change  in  the  fundamental- principles  of  government.   The 
voice  of  the  people  in  such  a  government  is  virtually  omnipotent, 
if  the  matter  is  of  sufficient  importance  to  produce  something  Uke 
unanimity  in  the  masses,  and  is  never  without  influence  in  the  gen- 
eral direction  of  affairs.     If  the  French  people  were  agreed  that  a 
legislative   assembly,  with  the   right  of  instituting  measures,  wa> 
desirable  for  them  sls  a  nation,  they  could  at  any  general  election 
declare  their  wishes  so  unmistakably  as  to  secure  the  result.    The 
truth  is,  however,  that   there  is  no  such  conviction.     On  the  con- 
trary, the  people  are  now,  after  twelve  years  of  imperial  rule,  as 
well  satisfied  as  they  were  in  1852,  that  their  quiet  and  prosperity 
are  better  secured  by  intrusting  the  initiation  of  measures  to  the 
government,  than  to  an  assembly,  the  opposition  members  of  which 
consist  of  the  violent   partizans   of   either   the  elder  or  younger 
branch  of  the  Bourbons,  or  Red  Republicans.     In  the  present  as- 
sembly, elected  last  fall,  the  opposition  numbers  less  than  thirty 
members  out  of  two  hundred  and  sixtv-two,  and  has  no  common 
bond  of  union.     A  free  parliament  might  prove  a  curse  rather  than 
a  boon,  until  the  present  dynasty  shall  have  become  as  firmly  estab- 
lished  as   the  Brunswick  family  on  the  throne  of  Great   Britain. 
The  French,  to  their  credit  be  it  said  (idthough  the  fact  itself  may 
not  be  much  to  their  credit),  are  fully  conscious  of  the  fact  and  act 
accordingly. 

A  noted  Paris  guide-book  thus  commences  its  account  of  the 
French  government :  "  The  Emperor  governs  the  country  cont^ti- 
tutionally,  conjointly  with  a  senate,  a  legislative  body,  and  a  coun- 
cil of  state.''  The  phrase  is  carefully  worded,  but  it  would  b'* 
nearer  the  exact  truth  if  the  words  "  conjointly  with  "  were  replaced 
by  the  words  "through  the  instrumentality  of*  The  constitu- 
tional provisions  are  such  that  the  Emperor,  if  he  has  the  capacity, 
really  governs.  If  he  has  not  the  capacity,  it  would  be  the  Prime 
Minister,  the  Richelieu,  or  Colbert  of  the  hour,  who  would  govern 
in  his  name.  The  constitution  referred  to  is  that  made  by  Louis 
Napoleon  as  Prince-President,  in  January,  1852,  in  virtue  of  the 
authority  delegated  to  him  by  the  French  people  by  the  vote  of  the 
20th  and  21st  of  December,  1851,  modified  hy  the  SemUm  consul' 
tarn  J  of  December,  1852,  after  the  plehkcite  of  Xovember,   1852, 

^  And  in  fact  that  is  what  the  constitution  itaelf  aaya— the  Emperor  "  gwvemc  on 
mcyen  des  ministreSf*  etc.,  (Art.  3.) 
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r.?-ej*tabl5shing  the  imperial  regime  in  the  Xapoleon  family.  That 
constitution,  80  modified,  fixes  the  form  of  the  government  as 
a  hereditary  empire  in  the  Bonaparte  family,  defines  the  powers 
of  the  Emperor,  settles  the  mode  of  formation  and  authority  of 
the  Senate,  the  mode  of  election  and  powers  of  the  Legislative 
body,  the  mode  of  appointment  and  authority  of  the  Council  of 
State,  and  of  the  High  Court  of  Justice  for  the  trial  of  political 
offenses.  It  will  be  seen,  after  we  have  given  the  details  of  these 
several  heads,  how  admirably  everj-thing  is  dovetailed  to  give  the 
C>rm  of  constitutional  government,  while  retaining  in  the  hands  of 
the  executive  the  substantial  power.  The  constitution  contains  no 
distinct  bill  of  rights.  The  first  article  is,  however,  thus  worded: 
"The  constitution  recognizes,  confirms  and  guarantees  the  great 
principles  proclaimed  in  1789,  and  which  are  the  foundation  of  the 
public  rights  of  the  French  people."  This  provision  is  broad 
enough  to  embrace  all  the  numerous  stipulations  relating  to  the 
"inalienable  rights  of  man,"  and  the  favorite  French  doctrines  of 
"liberty,  equality  and  fraternity,"  with  which  the  revolutionary 
constitntions  and  declarations  are  profusely  garnished.  At  the  same 
time^  the  clause  is  vague  enough  to  mean  something  or  nothing  ac- 
cording to  circumstances.  Like  the  English  constitution,  it  leaves 
a  broad  margin  to  conjecture,  and  the  exigency  of  the  particular 
occasion.  No  doubt  the  words  contain  more  meaning  to  a  French- 
man than  to  a  stranger.  The  principles  of  1789  are  with  him  like 
the  principle  of  1776  with  us— something  to  glorify  over  in  ordi- 
nary times,  and  neglect  and  violate  whenever,  necessary.  Perhaps 
the  very  generalness  of  the  phraseology  has  its  advantages.  "  The 
constitution  of  a  State,"  says  Sismondi,  "  comprehends  all  the  habi- 
tudes of  a  nation,  its  affections,  its  remembrances,  its  necessities  of 
the  imagination,  as  well  as  its  laws.  It  is  only  the  least  part  of  the 
constitution  that  is  ever  written.  It  can  not  be  ascertained  in  its 
entirety  until  to  a  profound  study  of  the  national  histor}^,  is  joined 
a  study,  not  less  scrupulous,  of  the  national  spirit,  of  the  domestic 
habits  of  the  country,  of  the  climate,  in  fine,  of  all  that  influences 
the  character  of  a  people." 

The  constitution,  we  have  said,  makes  provision  for  its  own 
amendment.  The  point  is  thus  presented  by  the  Prince-President 
ill  his  address  to  the  French  people,  accompanying  the  constitution : 
"The  Emperor  (Napoleon  I.)  said  to  the  Council  of  State:  *A 
constitution  is  the  work  of  time ;  too  large  an  opening  for  ameliora- 
tions can  not  be  left.^  Accordingly,  the  present  constitution  has  only 
fixed  that  which  it  was  imj)ossible  to  leave  uncertain.     It  has  not 
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enclosed  in  an  impassible  circle  the  destinies  of  a  great  people;  it 
has  left  for  changes  an  opening  sufficiently  large  to  admit,  in  grand 
crises,  other  means  of  safety  than  the  disastrous  expedient  of  a  rev- 
olution. The  Senate  can,  in  concert  with  the  government,  modify 
all  that  is  not  fundamental  in  the  constitution ;  but  the  modifica- 
tions which  aflfect  the  primary  bases  sanctioned  by  your  sufiGrages, 
can  not  become  final  until  after  they  have  received  your  ratification. 
Thus  the  people  rest  always  masters  of  their  destiny.  Nothing 
fundamental  can  be  made  without  their  consent."  These  are  "  brave 
words,"  but,  aft;er  making  all  due  allowance  for  the  ancient  Pistol 
vein,  there  is  a  substratum  of  truth  which  tends  greatly  to  reconcile 
us  to  the  imperial  regime.  Here  is  no  claim  of  "divine  right"  or 
"  higher  law,"  but  the  recognition  of  a  pact  between  the  government 
and  the  governed  derived  from  the  will  of  the  latter,  which  may  be 
changed  according  to  circumstances.  And  as  a  practical  illustration 
of  the  plastic  character  of  the  instrument,  very  material  modifica- 
tions were  introduced  before  the  expiration  of  the  year  which 
ushered  it  into  existence.  By  a  sencUus  consultum,  ratified  by  a  pIc" 
biacUe  of  the  people,  the  Prince-President  became  Emperor,  with 
large  additions  to  the  Executive  power  and  with  the  imperial  sov- 
ereignty settled  in  the  Napoleon  family. 

The  Emperor,  by  the  constitution,  is  head  of  the  State,  commands 
the  forces  by  sea  and  land,  declares  war,  makes  treaties  of  peace,  of 
alliance,  and  commerce ;  nominates  to  all  public  offices,  and  make.< 
all  the  regulations  and  decrees  necessary  for  the  execution  of  the 
laws.  Justice  is  rendered  in  his  name.  He  has  the  sole  initiation 
of  laws.  He  has  the  right  of  pardon  and  amnesty.  He  approves 
and  promulgates  all  laws  and  senatiia  4:onsults.  All  works  of  pub- 
lic utility,  all  enterprisers  of  general  interest  are  ordered  or  authorized 
by  decrees  of  the  Emperor.  The  endowment  of  the  crown  and 
the  civil  list  of  the  Emperor  are  determined  for  the  duratian  of 
each  reign  by  a  special  seriatim  consult.  The  Emperor  appoifits  the 
Senators  who  do  not  occupy  the  position  by  virtue  of  their  office  or  ■ 
dignity — such  as  the  Imperial  Princfs,  Cardinals,  IKarshsfts,  and 
Admirals — the  number  of  Senators  thus  directly  appointed  beinjr 
limited  to  one  hundred  and  fifty.  The '  Emperor  presents,  every 
year,  to  the  Senate  and  Legislative  body,  by  message,  an  expose  of 
the  state  of  affiiirs  of  the  republic.  He  has  the  right  of  declaring 
the  "state  of  siege,"  in  one  or  more  departments,  under  reservation 
of  referring  the  matter  to  the  Senate  with  the  least  delay.  The  con- 
sequences of  a  "  state  of  siege  "  are  determined  by  law. 

The  Council  of  State  consists  of  from  forty  to  fifty  members, 
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appointed  and  removed  by  the  Emperor  at  pleasure,  each  with  a 
salary  of  twenty-five  thousand  francs.  The  French  Princes  and 
Ministers  have  the  right  of  sitting  and  voting  in  the  Council,  but 
the  former  only  after  attaining  the  age  of  eighteen,  and  with  the 
consent  of  the  Emperor.  The  council  is  presided  over  by  the 
Emperor  or  Vice-President  appointed  by  him. 

The  Council  of  State  is  charged,  under  the  direction  of  the  Em- 
peror, with  the  framing  of  bills  to  be  presented  to  the  Legislative 
body,  and  the  drawing  up  all  the  regulations  of  public  administra- 
tion, and  with  the  solution  of  all  difficulties  which  occur  in  admin- 
istrative matters.  It  sustains,  also,  in  the  name  of  the  government, 
the  discussion  of  bills  before  the  Senate  and  Legislative  body.  The 
members  charged  with  this  duty  are  designated  by  the  Emperor. 

The  Senate  is  composed  of  the  French  Princes,  Cardinals,  Mar- 
shals, and  Admirals,  and  of  such  other  persons,  not  exceeding  one 
hundred  and  fifty,  as  may  be  designated  by  the  Emperor,  who  hold 
the  position  for  life  and  are  not  removable.     Each  member  receives 
a  salary  of  thirty  thousand  francs  per  annum.     The  President  and 
Vice-Presidents  are  selected  from  the  body  by  the  Emperor.     The 
Emperor,  also,  convokes  and  prorogues  the  Senate,  and  fixes  the 
term  of  its  sittings.     The  sittings  are  secret.     The  Senate  is  the 
guardian  of  the  constitution  and  of  the  public  liberties.     It  regu- 
lates by  8€natiL8  t^onsultSy  to  be  submitted  to  the  Emperor  and  pro- 
mulgated by  him,  all  matters  not  specially  provided  for  by  the  con- 
stitution, and  which  are  necessary  for  its  execution.     It  also  regu- 
lates, in  the  same  way,  the  constitution  of  the  colonies  and  Algeria. 
Xo  law  can  be  promulgated  without  being  first  submitted  to  the 
Senate.     It  may  refuse  its  sanction  to  laws  contrary  to,  or  which 
attack  the  constitution,  religion,  morality,  freedom  of  worship,  in- 
dividual liberty,  the  equality  of  citizens  before  the  law,  the  inviola- 
bility of  the  rights  of  property,  the  principle  of  the  immovability 
of  the  judicial  officers,  and  all  laws  compromising  the  defence  of 
the  national  territory.     It  maintains  or  annuls  all  acts  referred  to 
it  as  uncoBetitutional  by  tlie  government,  or  denounced  for  the  same 
cause    by  petitions  of  citizens.      It  determines  by  senatas  cmisult 
submitted  to  the  sanction  of  the  Euiperor  and  promulgated  by  him, 
the  sense  of  all  articles  of  the  constitution  which  admit  of  diiferent 
interpretations.     It  may,  by  resolution   addressed  to  the  Emperor, 
propose  the  bases  of  projects  of  law  of  great  national  interest.     It 
may,  in   like  manner,  .propose   modifications   of  the   constitution, 
which,  if  approved  by  the  Executive,  are  fixed  by  a  aenaiiis  consult. 
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Any  modification,  however,  as  we  have  seen,  whu;h  affects  the  fun- 
damental bases  of  the  constitution,  must  be  submitted  to  the  uni- 
versal suffrage  of  the  people.     The  Senate  only  pronounces  on  the 
expediency  of  the  promulgating  of  measures,  either  proceeding  di- 
rectly from  the  government,  or  previously  voted  by  the  legislative 
body,   and   can  not,  therefore,  amend  such  measures ;  but  it  may 
amend  senatus  consultSf  whether  proposed  by  the  Emperor  or  a  sen- 
ator.    In  the  case  of  the  dissolution  of  the  Legislative  body,  and 
until   a  new  convention,  the  Senate,  upon  the  proposition  of  the 
Emperor,  provides  by  measures  of  urgency,  for  everj'thing  neces- 
sary to  the  carrying  on  of  the  government.     An  absolute  majority 
of  the  senators  present,  exceeding  one-third  of  the  whole  body,  is 
necessary   to   pass  a   measure.      The   voting   is   always   viva  voce, 
Neitlitr  in  the  Senate  nor  Legislative  body  is  secret  balloting  allowed 
The  Legislative  body  consists   of  one   representative  for   every 
thirty-five  thousand  electors.      The  members  are  elected   for  six 
years,  by  universal  suffrage  of  the  male  citizens  over  twenty-one 
years,  of  age,  and  of  six  months  residence  in  the  electoral  district. 
The  present  number  of  members  is  two  hundred  and  sixty-two. 
The  election  is  by  separate  and  secret  ballot.     The  law  rigidly  pro- 
vides for  the  secrecy  of-  the  ballot.     The  tickets  must  all  be  white, 
and  folded  so  as  to  conceal  the  name  of  the  person  voted  for.    If 
the  ticket  disclose  by  whom  it  is  cast — for  example,  by  having  the 
voter's  name  written  on  it — it  is  at  once  rejected.     The  Legislative 
body  discusses,  and  votes  or  rejects  the  projects  of  law  and  taxation 
submitted  by  the  government.     It  can  tieither  initiate  nor  amend 
measures.     If  the  committee  of  the  Legislative  body,  charged  with 
the  examination  of  a  project  of  law,  adopts  an   amendment,  the 
amendment  mifet  be  sent,  without  discussion,  to  the  Council  of  State, 
and   if   not   accepted   by  the   Council,  it  can  not    be    submitted 
to  the   deliberation   of  the  Legislature.      The   latter  may,  how- 
ever, send  to  the  council  three  of  its  members  to  sustain  proposed 
amendments.     The  debates  first  turn  on  the  bill  as  a  whole,  and 
then  on  the  separate  articles.     The  vote  is  alwdys  open.     The  sit- 
tings of  the  body  are  public,  but  the  demand  of  five  members  is 
sufficient  to  form  them  into  a  secret  committee.      The  President 
and  Vice-President  are  selected  from  the  members  by  the  Emperor. 
No  minister  can  be  a  member.     No  petition  can  be  addressed  to  it, 
the  Senate  having  exclusive  cognizance  of  petitions.     The  Emperor 
convokes,  adjourns  and  dissolves  the  Legislative  body ;  in  which 
latter  case  a  new  one  must  be  convoked  within  six  months.     The 
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salary  of  each  member  is  twenty-five  hundred  francs  per  month 
during  the  session^  the  ordinary  session  being  for  three  months.  The 
proceedings  of  the  house  are  taken  by  stenographers,  under  the  direc- 
tion of  the  President  (who  is  entrusted  with  the  authority  to  de- 
termine the  contents  of  the  written  exposition),  and  submitted  to 
the  journals,  who  have  the  choice  of  publishing  the  whole,  or  a 
part  relating  to  the  same  subject,  in  extensOy  but  arc  not  permitted 
to  make  any  other  or  different  report.  The  Emperor  opt'ns  the 
session  with  a  speech  from  the  throne,  addressed  both' to  the  Senate 
and  Ijcgislative  Body,  each  of  which  (since  1861),  subsequently  dis- 
cusses and  votes  an  address  in  reply.       , 

From  the  foregoing  resume  it  will  be  seen  that  the  fimdamental 
principles  of  the  constitution  rest  on  the  will  of  the  people,  and 
can  only  be  altered  by  a  plebescUe,  or  vote  by  universal  suffrage, 
upon  a  senatus  consult  of  the  Senate,  approved  by  the  Emperor. 
Modifications  of  the  constitution  on  points  not  affecting  fundamental 
principles  may  be  made  by  the  Senate  and  Emj>eror,  to  whom 
also  are  left  the  construction  of  that  instrument,  and  the  regulation 
of  executive  and  administrative  matters  not  specially  provided  for 
by  that  documept.  The  laws,  within  the  limits  of  the  constitution, 
are  framed  always  by  the  Council  of  State,  and  are  submitted  by 
the  government  to  the  Legislative  Body  and  Senate,  who  apj)rove  or 
reject,  but  can  not  amend.  The  legislature  may,  however,  by  com- 
mittee, suggest  amendments  to  the  Council  of  State,  and  support 
such  amendments  before  the  council  by  not  exceeding  three  of  its 
members.  If  the  council  reject,  thei:e^s  an  end.  If  they  approve, 
the  project  of  law  is  modified  accoi?di ugly.  The  power  of  the  ex- 
ecutive is  very  great,  but  it  is  hedged  in  by  provisions  which 
secure  at  least  wise  advice,  if  the  incumbent  of  the  throne  have 
ordinary  sagacity  and  prudence. 

The  limitations  upon  the  action  of  the  legislature  leave  it  very 
Kttle  freedom,  and  are  severely  felt  in  certain  directions,  such,  for 
example,  as  the  liberty  of  the  press,  and  the  centralization  of  ad- 
ministrative power.  "IJut  in  so  far  as  the  laws,  which  regulate  trade 
and  commerce  ire  concerned,  or  those  which  affect  the  rights  of 
property,  and  of  individuals,  the  system  shows  to  advantage  rather 
than  otherwise — at  any  rate,  in  ordinary  times.  How  it  might  be 
in  times  of  turbulence,  or  high  excitement,  admits  of  doubt.  Now, 
all  modifications  of  old  laws  suggested  by  experience,  and  all  new 
laws  rendered  necessary  by  the  .  progress  of  the  nation,  are  readily 
obtained.     The  government  watches  the  public  requirements,  and 
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never  fails  to  take  the  initiative  in  all  necessary  oases.     There  is  no 
''danger,  under  the  imperial  regime  of  having  a  whole  system  of 
jurisprudence  thrown  into  confiision  by  a  hastily  fi*amed  bill,  got  up, 
it  may  be,  for  a  special  purpose,  and  passed  by  party  friends,  as  hap- 
pens too  often  in   America;  or  of  having  the  learned  firatemity 
puzzled  by  such  long-winded  and  involved  specimens  of  legislation 
as  frequently  emanate  from  the  British  Parliament.     The  President 
of  the  Republic  in  the  preliminary  address  to  the  constitution,  from 
which  I  have  already  quoted,  put  this  point  clearly  before  the 
people.  "The  Legislative  Body,"  he  says,  "freely  discusses,  and  adopts 
or  rejects  the  proposed  law;   but  it  can  not  introduce  on  a  sudden 
one  of  those  amendments  which  often  derange  a  whole  system,  or 
the  entirety  of  an  original  project.     For  a  still  stronger  reason,  it 
has  not  the  parliamentary  initiation,  which  is  the  occasion  of  such 
grave  abuses,  and  which  permits  each  deputy  to  substitute  himself, 
regardless  of  consequences,  in  place  of  the  government,  by  present- 
ing  measures   the   least  studied,  and    the   least  fathomed."     In 
England,  it  may  be  well  to  remark,  the.  legislative  initiation  of 
laws  is  largely, guarded  by  the  watchftd  supervision  of  the  govern- 
ment— which  always   has  at  its  disposal  the  very  highest  legal 
talent.     In  America,  we  have  no  such  safegliards.      It  may  be  well 
for  us  to  consider  whether  it  might  not  be  advantageous  to  have 
some  of  the  advantages  of  legislative  freedom,  for  more  certainty 
of  wise  legislation.      An  executive  council,  composed  of  the  Gov- 
ernor and  two  or  three  of  the  highest  legal  fimctionaries,  might 
easily  be  formed  to  revise  bills  introduced  into  the  Legislature 
before  they  are  finally  permitted  to  pass  into  laws.      Such  a  council 
actually  existed  in  New  York  for  Jinany  years,  and  during  that 
period  the  laws  of  the  State  were  the  models  from  whiph  other 
States  copied  with  great  advantage.     Since  the  chang^'in  fifei*|ystem, 
our  American  legislation  has  sadly  degenerated.  *  *  *.  "^ 

The  administration  of  public  afiairs,  a  most  important  part  of 
^  the  French  system  of  government,  is  entrusted  to  the  Emi)eror 
and  his  Ministers.  The  council  of  Ministers  is  composed  of  the 
nine  heads  of  the  various  departments,  vbs:  Minister  of  State,  of 
.  Foreign  Affairs,  of  War,  of  Finance,  of  the  Interior,  of  Marine 
and  the  Colonies,  of  Justice,  of  Public  Instruction  and  Public 
Worship,  of  Agriculture,  Commerce  and  Public  Works.  This 
council  deliberates  on  administrative  legislation,  on  all  that 
concerns  the  general  policy,  internal  and  external,  the  safety  of 
the  empire,  and  the  maintenance  of  the  imperial  authority.      The 
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Ministers  hold  office  at  the  pleasure  of  the  Emperor,  and  are 
only  responsible  to  him,  each  for  his  own  department.  The  object 
of  this  provision  is  to  make  them  entirely  independent  of  the 
Legislative  Body — the  English  system,  tried  under  Louis  Phillipe 
and  the  Republic,  not  having  been  found  to  work  satisfitctorily. 
Besides,  the  idea  of  ministerial  responsibility  to  the  Legislature 
was  entirely  incompatible  with  the  basis  of  the  imperial  regime — 
the  subordination  of  the  Legislative  to  the  Executive.  The  salary 
of  each  Minister  is  one  hundred  thousand  francs.  The  centraliza- 
tion of  administrative  matters  in  France  throws  an  immense  amount 
of  business  into  these  departments.  The  Minister  of  the  Interior 
has  general  supervision,  and  complete  control  over  all  the  munici- 
pal, departmental,  and  commercial  officers,  and  of  all  the  local 
authorities  throughout  France.  The  Minister  of  Justice  has  the 
general  supervision  of  all  the  Courts  of  Justice  and  the  immense 
number  of  judicial  officials.  Religion,  instruction,  and  public 
works  are  all  under  the  control  of  the  State,  and  nothing  is  done 
without  the  previously  obtained  sanction  of  the  supervising  depart- 
ment at  Paris.  The  government,  in  feet,  exercises  a  paternal,  or  a 
tyrannical  care — according  to  the  light  in  which  you  may  view  its 
action— over  its  citizens  from  the  cradle  to  the  grave.  There  is  no 
doubt  that  the  system  has  many  advantages  in  the  present  state  of 
society,  and  under  an  intelligent  ruler,  but  it  has  also  most  serious 
disadvantages.  There  can  be  no  doubt,  to  use  one  of  DeTocque- 
ville's  expressions,  th^t  the  French .  are  "ftmctionized  to  death." 
By  being  kept  continually,  in  leading-strings,  they  lose  the  power 
of  individual  action.  Self-government  in  national  matters  is 
imp5ssible  when  the  people  hiive  lost  the  capacity  of  self-govern- 
ment in  Jpcal  matters.  The  training  of  two  or  three  hundred  years 
has  bofriivrits  fruit  in  France.  No  road  can  be  laid  out,  no  school 
honse  ei^ted,  no  church  built,  no  municipal  improvement  under- 
taken, without  official  consent,  to  be  obtained  through  the  local 
officials.  Under  the  Bourbons,  this  was  always  a  work  of  time  and 
money,  and,  even  now,  the  "administration  delays,^'  like  the  more 
£imous  delays  of  the  law,  are  a  serious  evil.  The  Emperor  has 
repeatedly  expressed  a  wish  to  relax  some  of  the  reins  of  authority,  * 
&nd  he  has  recently  taken  some  steps  in  that  direction.  The 
bakeries  which  supply  the  people  with  bread,  and  the  theatres 
which  furnish  them  with  amusement,  have  been  freed  from  admin- 
istrative shackles,  and  left  free  to  public  competition.  The  fii^st 
effort,  as  might  readily  have  been  foreseen,  has  been  to  throw  things 
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into  confusion.       Bread  instead  of  being   sold  at  a  fixed  price, 
varying  with  the  price  of  grain  according  to  a  regular  scale,  kus 
gone  up  and  down  somewhat  like  gold  in  America.      Theatrical 
perfoFmances  have,  in  like  manner,  assumed  a  most  irregular  and 
most  startling  confusion.     Moliere  has  been  played  at  the  Vaude- 
ville, and  operas  have  been  performed  at  the  Porto  St.  Martin. 
To  the  Parisian,  this  is  as  startling  as  would  be  the  re-installation 
of  the  goddess  of  reason  in  the  Cathedral  of  Notre  Dame.     The 
running  counter  to  the  habits  and  prejudices  of   a  peoi^le  is  worse 
than  interfering  with  their  freedom ;    and  I  begin  to  have  a  shrewd 
saspicion  that  the  object  of  the  Imperial  government  is  to  disgust 
the  people  with  what  the  liberal  press    have  been    so   earnestly 
clamoring  for.      I  have  not  a  particle  of  doubt  that  if  there  had 
been  a  very  short  harvest  this  year,  the  government  would  have 
been  compelled  to  retrace  its  steps  in  the  matter  of  the  bakeries. 
And,  unless  managers  show  more  sense,  I  am  afraid  some  theatres 
must  come  once  more  under  the  iron  rule — for  to  the  Frenchman 
his  aniusements  are  almost  as  important  as  his  bread.       Centraliza- 
tion has  been  going  on  for  several  centuries,  and  I  think  it  probable 
as  many  centuries  will  be  required  to  accomplish  the  work  of  de- 
centralization.     No  free  government  cau'  exist  in  I^rancQ  liutil  this 
end  is,  to  some  extent,  attained.        '    '         •  •   *        . 

Liberty  of  religious  belief  was  one. of 7 the  principles  of  17S9, 
still  theoretically  considered  to  be  in  force.  But  the  Penal  Code 
(§  291)  prohibits  the  assemblage  of  more  than  twenty  persons  at 
stated  times  for  purposes  of  religious  worship,  or  for  literary,  politi- 
cal, or  other  objects,  without  the  previously  obtained  permission  of 
the  government,  and  upoh  such  con'ditions  as  it  may  impose. 
Under  the  first  Napoleon,  and  the  sai;ne  c5urse  is  still  pui^sjie^,  the 
government  took  control  of  the  Je^nsh,  Calvanist,  and  tut^erau 
Churches.  The  public  assemblage  of  thCise  denominations  is  atifi[ior- 
ized,  the  pastors  or  priests  are  appointed  with  the  sanction^i  the 
government,  and  are  paid  out  of  the  pntlic  treiisury.  To.fll^^coun- 
cil  of  state  belongs  the  decision  of  all  q^uestions  arising  daVo^^aicts 
done  by  these  pastors  in  the  exercise  of  their  fiinctions,  whilst  with 
regard  to  the  assembly  representing  the  whole  of  a  religious  com- 
aiunity,  the  members  are  either  chosen  by  the  government,  or  their 
le liberations  are  confined  to  matters  authorized  by  the  law,  and 
permission  is  necessary  to  the  publication  of  their  proceedings. 
No  doubt,  these  privileges  would  be  extended,  under  like  restric- 
tions, to  other  religious    denominations,  if    the    namber  of    the 
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members  were  such  as  to  render  that  course  advisable.  It  is  to 
the  interest  of  the  government,  however,  to  keep  down  schism,  and 
sustain  the  Catholic  Church.  .  The  union  of  Church  and  State  is 
very  desirable  in  a  centralized  government.  The  Church  of 
England,  the  Greek  Church,  the  Armenian  Cluirch,  and  the  Ameri- 
cans, have  each  places  of  worship  at  Paris,  and  are  tolerated  with- 
out any  express  sanction.  There  is  a  protestant  denomination  in 
France,  known  as  the  Free  Church,  w^hich  holds  the  doctrines  of 
the  Reformed  or  Calvanistic  Church,  but  refuses  the  support  of  the 
State.  This  denomination  is  said  to  have  increased  largely  wuthin 
a  few  years.  In  some  instances,  it  has  met  with  opposition  from 
the  local  authorities  under  the  article  of  the  Penal  Code,  above 
referred  to.  No  religious  body  is  permitted  by  law  to  form  a  pro- 
cession outside  of  the  precincts  of  a  church,  in  any  locality  where 
there  is  a  church  of  another  authorized  denomination.  The 
importance  of  this  regulation  in  preventing  disturbances  among 
an  excitable  and  fanatical  population,  is  obvious  enough.  The 
Catholics  themselves  sometimes  violate  its  provisions,  but  only 
where  they  largely  predominate,  and  even  then  in  a  very  modest 
way.  The  tendency  of  the  French  mind  is  to  Catholicism  or  infi- 
(leHty-^-notto  the  half-way  hoiise  of  protestantism. 

The  governinent  has'ado'ptGd  a  general  system  of  education,  and 
provided  for  its  managctiicitt/by  councils  of  public  instruction  in 
each  department,  and  a  -  Supreme  Council  at  Paris,  the  former 
presided  over  by  the  Prefect,  the  latter  by  the  Minister  of  Public 
Instruction.  These  councils  are  'Cbnjposed  of  representatives  of 
academies,  of  churches  under  .the',  support  of  government,  and  of 
the  courts,  and  certain  public'  functionaries,  and  they  manifestly 
emboay:HUV*b^st  material  of  the  community  for  the  purposes  had 
in^wl  X^pbn  these  councils  devolve  all  the  details  of  discipline 
and  ij^gtruction,  care  being  .exj)ressly  taken  to  prevent  sectarian 
influGii^i^and  to -secure  to  tie  childron  of  parents  of  a  particular 
relijjj^o^if fiiith  the  supervision  of  their  own  pastors.  Public 
instificnon  18  distinguished  into  Primary,  comprising  elementary 
grainmar  schools;  Secondary,  comprising  Lyceums  and  Commu- 
nal Colleges;  and  Superior,  comprising  the  Faculties  of  Law, 
Medicine,  and  Theology.  Primary  instruction  is  gratuitously 
furnished  to  children  whose  parents  are  not  able  to  afford  the 
expense  of  their  education.  I  do  not  find  that  compulsory  instruc- 
tion is  ever  required.  Each  Commune  is  required  to  establish  one 
or  more  primary  schools,  according  to  scholastic  population.      Pro- 
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vision  is  made  for  the  separation  of  the  sexes  at  an  early  period. 
Private  schools  may  be  established  with  the  permission  and 
conducted  under  the  direction  of  the  council  of  instruction.  The 
frequent  inspection  of  all  schools^  by  competent  persons^  is  care- 
fiilly  provided  for. 

The  newspaper  and  journalistic  press  is  controlled  by  stringent 
regulations.       The  proprietors  are  required,  in  the  first  instance, 
before  commencing  publication,  to  pay  into  the  public  treasury,  by 
way  of  security,  a  sum  varying  from  $350  to  §5,000,  according  to 
the  nature  of  the  periodical,  the  plan  of  publication,  and  the  fre- 
quency of  its  appearance.     The  interest  on  the  sum,  at  a  fixed  rate, 
is  paid  by  the  State.        The  deposit  is  required  as  a  security  to 
persons  aggrieved,  and  to  the  State  for  penalties  incurred  in  the 
course  of  publication.     A  judgment  rendered  against  the  proprietor 
must  be  paid  within  three  days,  or  the  journal  M;ill  be  stopped. 
Every  article  of  political,  philosophic,  or  religious  discussion,  and 
every  article  in  which  are  discussed  the  acts  or  opinions  of  citizens, 
and  individual  or  collective  interests,  must  be  signed  by  the  authors 
under  severe  penalties.       Journals,  also,  are  subject  to  suspension 
by  the  administrative,  authorities,  after  two  warnings,  for  articles 
which  tend  to  the  disparagement  of  the  governilient,  or  to  bring 
the  Emperor  and  his  administration  into  contempt.        It  is  reoes- 
sary  to   know  something  of  the  history  of  the  free  press  in  France 
previous  to  the  imperial  regime,  and  to  recollect  its  utter  reckless- 
ness and  depravity,  to  be  reconciled  to  such  legislation.     And,  even 
then,  we  are  inclined  to  think  the  remedy  worse  than  the  dLsoiise, 
until  we  consider  the  peculiarities  of  the  French  character.    The 
same  violence  and  abuse,  which  in  the  .English  or  American  jour- 
nals would  make  no  serious  impression  on  their  readers,  wbiild  in 
France  excite  a  riot  or  a  revolution,  according  to  circumstances.    I 
think  it  is  Sismondi  who  says,  that  it  may  admit  of  doubt  whether 
the  meed  of  superior  intellect  should  be  awarded  to  the  French  or 
to  the  English,  but  that  it  admits  of  no. doubt  that  the  AnglorSaxon 
race  is  better  qualified,  by  its  calm  and  dispassionate  nature',  for  the 
prjictical   exercise    and    enjoyment   of    the   prerogatives  of   fret^ 
men.     The  largest  popular  demonstrations  may  be  held  in  England 
for  jjolitical  purposes,  and  no  matter  how  heated' the  discussion  may 
be,  nor  how  warmly  the  people  may  respond  to  .the  vehement  appeals? 
of  their  leaders,  the  public  peace  is  never  endangered,  while  similar 
demonstrations  in  France  would  be  the  prelude  to  the  wildest  scenes 
of  violence  and  blood.     We  should  always  bear  this  in  mind,  wlien 
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we  come  to  pass  judgment  on  the  stringent  regulations  of  the- press 
in  France,  and  on  the  prohibitions  against  political,  religious,  or 
literary  assemblages  of  over  twenty  persons,  not  sanctioned  by  law. 
If  the  French  have  little  liberty  in  our  Anglo-Saxon  sense,  and 
care  less  for  it,  it  is  not  so  with  "equality  and  fraternity/'  Over 
the  idea  conveyed  to  them  by  this  phraseology  they  are  veritable 
fanatics.  They  recognize  no  equality  of  races  even — although  their 
government  has  been  recently  compelled  to  do  so  in  the  case  of  the 
natives  of  Algeria.  The  Emperor  last  year,' acting  upon  the  French 
idea,  by  a  senatus  consult,  declared  the  native  Algerines  French 
citizens,  with  the  rights  and  privileges  attached.  This  year, 
after  a  sanguinary  rebellion,  he  is  fain  to  recall  his  premature 
document,  and  place  the  civil  ?iuthorities  in  that  colony  once  more 
under  the  control  of  the  military.  The  French  can  not,  any  more 
than  the  American,  bear  the  idea  of  grades  of  social  rank  as  in 
England.  And,  yet,  like  the  American  here  also,  he  is  fond  of 
titles,  and  taken  with  a  decoration.  The  right  of  the  Emperor  to 
conft T  titles  of  nobility  is  not  questioned — and  the  right  is  often 
exercised, — ^but  the  conferring  of  such  titles  does  not  in  the  least 
affect  the  equality  of  the  individual  "before  the  law."  Moreover, 
as  no  Sf  ignorial  rights  are  attached  to  the  title  thus  conferred,  as  the 
law  expressly  provides  for  the  equal  disposition  of  property  among 
children,  and  prohibits  entailment,  and  even  testacy  except  of  a 
limited  portion  of  property  when  there  are  children,  it  is  easy  to  see 
that  a  time  must  come  when  these  titles  will  be  mere  names,  if  not 
objects  of  contempt.  Under  these  circumstances,  the  conferring  of 
hereditary  titles  to  descend  \m  the  oldest  son,  except  in  the  case  of 
the  French  Princes,  whose  endowment  falls  on  the  State,  seems  to 
be  ^n»bhg  in  principle.  The  title  should  be,  like  the  decoration  of 
the  legion  of  honor,  personal  and  for  life  only. 

To  complete  the  picture  of  the  French  regime^  we  must  add  that 
a  formal  register  of  births,  marriages,  and  deaths  is  required  to  be 
kept.  A  new-bom  child  must  be  presented  to  the  proper  officer 
within  three  days  after  birth,  under  severe  penalties  upon  the  j>er- 
sons  charged  with  the  duty,  and  a  formal  entry  made  of  the  day, 
hour  and  place  of  birth,  the  name  of  the  child,  and  the  names,  pro- 
fession and  domicil  of  the  parents  and  the  two  witnesses  required  to 
be  present  at  the  nicking  of  the  entry.  An  equally  formal  act  of 
marriage  is  required  to  be  drawn  up,  and  duly  authenticated,  before 
the  ceremony  can  be  considered  valid.  No  one  can  be  buried  with- 
out a  written  authority  from  the  proper  officer,  whose  duty  it  is  in 
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person  to  view  the  corpse,  and  satisfy  himself  of  the  extinction  of 
life.  These  formal  entries  of  registration  play  an  important  part, 
not  only  in  legal  controversies  and  the  ordinary  police  regulations 
of  society,  but  in  the  changes  of  domicil,  trade,  and  status  of 
parties.  Authenticated  copies  of  the  registry  of  birth  must  be 
produced  in  all  cases,  or  their  absence  legally  accounted  for  and 
supplied,  before  a  marriage  can  take  place.  This  last  act  requires 
the  consent  of  parents,  and  must  be  accompanied  by  certain  formali- 
ties which  ensure  a  month^s  delay  between  the  first  public  announce- 
ment and  the  ceremony.  The  ceremony  essential  to  the  validity  of 
a  marriage  takes  place  before  the  proper  civil  officer,  in  the  public 
hall  of  the  Commune,  in  the  presence  of  at  least  four  witnesses, 
and  a  formal  act  is  drawn  up  embodying  numerous  particularities 
and  duly  registered.  A  religious  ceremony  is  not  essential,  but  is 
usually  added — the  Catholic  church  imperatively  requiring  it  as  a 
matter  of  Church  discipline.  Divorce  is  not  allowed  in  France  for 
any  cause.  Separation  from  bed  and  board  may,  however,  be 
obtained  for  such  causes  as  usually  authorize  divorce  in  other 
countries. 

The  same  rigid  formalities  which  accompany  every  important  act 
of  life,  are  prescribed  in  trade  and  commerce.  Every  tradesman  is 
required,  under  severe  penalties,  to  keep  books,  the  form  and 
description  of  which,  as  well  as  the  mode  of  making  the  entries, 
are  distinctly  pointed  out  according  to  the  nature  of  his  business. 
Nearly  all  the  transactions  of  daily  life,  to  be  legally  valid,  mast  be 
accompanied  by  prescribed  formalities.  Manufactured  articles 
must  be  stamped  with  an  official  mark,  and  even  the  quality  of  gold 
used  in  jewelry  must  be  tested  by  the  proper  officer,  and  the  article 
authenticated  accordingly  before  it  can  be  sold.  The  law  -aaa^uUy 
regulates  the  relations  between  master  and  servant,  employer  and 
employee,  and,  in  fine,  nearly  every  other  relation  usually -left, 
under  other  systems,  to  private  contract*  To  all  these  instances  of 
a  watchful  and  paternal  care  by  government,  must  be  added  a  sys- 
tem of  civil  and  criminal  police,  unexampled  for  the  number  of  its 
agents,  the  precision  of  its  requirements,  and  the  skillfiil  adjust- 
ment of  all  its  machinery.  These  agents  are  also  effectually  pro- 
tected in  the  exercise  of  their  functions  by  the  ^.limitation  of  their 
responsibility  only  to  the  government.  ,  An  individual  aggrieved 
by  their  action  has  no  redress  at  law,  unless  the  ^government  author- 
izes the  suit.  These  officials  have  an  additional  shield  tlmn\Ti 
around  them  by  the  restrictions  on  the  press  in  regard  to  jwlice 
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mitt  .PS.  Publications  in  such  cases  must  be  sanctioned,  and  jour- 
nab  must  be  cautious  in  the  language  used  touching  official  ;u  ts. 
The  system  thas  shadowed  out  is  rather  frightful  to  the  free-born 
BritoQ,  and  his  descendants,  but  it  works  well  in  France.  In  fact, 
it  may  be  doubted  whether  any  other  system  would  work  at  all, 
with  such  a  people.  The  Anglo-Saxon  has  an  innate  love  of  order 
and  reverence  for  law.  The  Gaul  is  utterly  deficient  in  both  quali- 
ties bat  has  a  profound  respect  for  authority.  The  one  maybe 
silc'ly  left  to  himself  in  many  cases  where  the  other  can  not  be 
rrii^tcJ.    To  appreciate  institutions,  we  must  understand  races. 

Wm.  F.  Coopek. 

Na'hville,  Teno. 


•  ■*'. 
I' 


CODIFICATION. 


To  understand  codification,  it  must  be  recollected  that  in  every 
department  of  human  activity  there  is  a  growing  tendency  at  work 
always  to  simplify  details.  There  is  all  the  while  a  breaking  up 
of  some  group  of  particulars  and  a  re-arrangement  of  them  with 
some  other  class.  The  reader  who  keeps  up  with  the  march  of 
modern  science  is  almost  wonder-struck  at  the  widening  compre- 
hensiveness of  its  generalizations.  We  need  not  stop  to  say  that  we 
agree  or  disagree  with  Herbert  Spencer's  magnificent  attempt  to 
unify  all  nature  under  the  law  of  evolution  and  dissolution  which 
he  grounds  on  the  solitary  postulate  of  the  persistence  of  Force. 
He  says :  "  This  being  the  basis  of  experience  must  be  the  ba*«is  ot 
any  scientific  organization  of  experiences.  To  this  an  ultimate 
analysis  brings  us  down;  and  on  this  a  rational  synthesis  must 
build  up."  Yet  the  attempt,  whether  successful  or  a  failure,  is  in 
harmony  with  the  tendencies  everywhere.  Knowledge  becomes 
better  organized,  and  the  longer  the  sciences  are  cultivated  there  is 
a  slow  decrciuse  of  what  are  claimed  to  be  leading  principles  and  a 
correspondent  adjustment  of  the  divisions  or  groups.  To  illustrate 
from  no  other  8(iience  than  that  of  agricultural  chemistry,  only  note 
how  the  vast  aggregate  of  details,  which  had  begun  to  take  intelli- 
gent shape  under  'Liebig,  have  shrunken  still  more,  becoming  pro- 
portionably  more  intelligible  under  the  luminous  treatment  of 
George  Ville. 

Now  this  tendency  to  simplification  and  ever-growiog  compre- 
hensiveness of  generalization  is  as  potent  in  the  law  as  it  is  in  the 
sciences.  We  will  by  no  means  review  the  whole  track  of  law  re- 
form to  show  the  truth  of  our  assertion.  That  would  take<a  larger 
book  than  Reeve's  History  of  the  English  Law.  We  will  only 
touch  rapidly  on  a  few  points.  ^ 

The  old  law  of  pleading  became  a  mighty  maze  anfl  labyrinth, 
requiring  years  of  devoted  study  to  understand.  Even  before  its 
abolition  the  indestructible  tendency  to  larger  generalization,  and 
thereby  to  greater  simplification  was  seen  in  every  new  author  of 
merit.  But  even  the  simplifications  of  Groiild  and  Stephen  were  not 
enough,  and  the  whole  of  the  law  of  pleading  is  rapidly  becoming 
all  oyer  America  attached  to  the  provinces  of  grammar  and  logic. 
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The  declaration  or  the  bill  or  the  plea  are  only  to  plainly  and  dis- 
tinctly set  forth  the  party^s  case ;  which  plainness  and  distinctness 
he  must  ask  of  grammar  and  logic.  Any  man  who  can  tell  the 
whole  of  anything  in  a  letter  has  the  talent  of  the  good  pleader, 
and  superbly  neat  pleading,  under  the  new  system,  which  abhors 
the  old  verbosity,  will  be  rather  a  matter  of  taste  than  law  learning. 
We  do  not  know  how  many  of  the  profession  will  agree  with  us 
when  we  say  that  we  think  we  divine  a  tendency  of  the  law  of 
statutory  construction,  which  is  of  such  growing  importance  in 
America,  to  coalesce  with  that  of  good  pleading.  For  both  deal 
with  the  meaning  of  language,  and  having  therefore  a  common  pur- 
pose, it  may  be  expected  that  in  due  time  both  will  be  arranged  as 
cognate  sub-divisions  under  one  greater  group. 

Look  at  the  same  tendency  to  simplification  in  that  vast  depart- 
ment which  we  term  Equity.  In  spite  of  all  the  prolonged  and 
frenzied  staying  of  equity  lawyers  and  chancellors,  its  doctrines,  and 
even  its  procedure,  are  perpetually  escaping  to,  and  becoming  dom- 
iciled in,  the  common  law.  Do  we  not  sec  clearly  that  the  lines  of 
demarcation  will  be  all  effaced  before  many  years?  The  grievance  of 
turning  out  of  court  a  complainant  because  he  has  a  remedy  on  the 
other  side  of  the  same  court,  often  presided  over  by  the  same  judg^ 
who  turns  him  out  of  chs^ncery,  will  not  trouble  and  harass  much 
longer.  We  all  of  us  see  that  the  tendency  now  is  to  break  up  all 
of  the  details  of  equity  and  re-organize  them  with  what  we  call  the 
law,  both  in  doctrine  and  procedure.  It  was  a  long  stride  forward 
to  a  greater  simplification  when  courts  became  common,  which  had 
jurisdiction  of  both  law  and  equity. 

We  have  only  time  now  to  briefly  advert  to  the  late  Supreme 
Court  of  Judicature  Act  of  England,  which  comes  into  force  next 
November,  uniting  the  Chancery,  the  three  Courts  of  the  Common 
law,  the  Probate  and  Matrimonial  court,  the  court  of  Admiralty, 
aad  "others  of  less  note,"  all  into  one  court,  to  be  termed  the 
Supreme; Court  of  Judicature.  "The  courts  thus  constituted  are  to 
be  guided  ky  certain  rules  prescribed  for  the  concurrent  administra- 
tion of  law  and  equity.  The  substance  of  these  rules  is,  that  in  every 
cause  the  court  is  to  give  effect  to  all  existing  rights  and  duties, 
whether  they  exis^by  common  law  or  equity,  or  are  created  by  stat- 
ute, and  to  take  n'otice  of  all  equitable  matters  which  incidentally 
appear."  ^     The  dullest  man  sees  that  the  natural  operation  of  this 

^American  Law  Keview,  Vol.  VIII,  260. 


224  Codification. 

act  will  be  to  simplify  for  England,  not  only  equity  and  law,  but 
also  the  whole  law  of  procedure. 

But  we  need  not  go  away  from  home  to  find  instances  of  the 
continual  reduction  of  the  great  body  of  the  law  in  many  depart- 
ments into  smaller  compass.  Take  as  instances,  from  the  statute 
book  of  Georgia,  the  garnishment  Acts,  and  the  Acts  for  the  estab- 
lishment of  lost  papers,  ousting  chancery  of  large  jurisdiction,  and 
the  famous  compilations  in  1856,  by  Judge  Cone,  of  the  attachment 
and  garnishment  laws,  and  the  limitation  laws. 

And  thus  there  is  found  the  ferment  of  change  in  every  division 
of  law  and  procedure.  Each  division  is  all  the  while  striving  to 
simplify  itself;  and  then  there  is  also  going  on  the  endeavor  to 
digest,  harmonize,  and  completely  unify  as  it  were  the  whole.  This 
t<jndency  in  the  separate  groups  to  break  themselves  up  and  become 
re-distributed  into  fewer  groups,  and  the  other  tendency  to  unify 
the  various  groups  under  the  most  all-embracing  classifications,  are 
the  two  active  forces  of  codification.  They  are  really  but  different 
manifestations  of  the  same  force,  and  we  only  divide  them  to  dis- 
tinguish— 

"  Two  distinctfi  division  none." 

An  attentive  contemplation  of  the  growing  importance  of  law 
digests,  which  we  now  see  are  the  heralds  and  van-couriers  of  gotnl 
codes,  will  show  clearly  the  operation  of  these  tw^o  tendencies.  We 
w^ill  discuss  this  more  fully  hereafter. 

Having  now  showm  the  active  forces  of  codification,  let  us,  to  un- 
derstand our  subject  better,  look  somewhat  closely  at  the  nature  of 
those  laws  which  are  to  be  codified. 

Legislation  goes  on  daily.  The  Parliament  or  Assembly  nuiy 
rest,  but  those  other  law-makers,  the  judges,  are  always  busy. 
Society,  ever  changing,  has  ever  fresh  necessity  for  additional  law, 
or  changes  of  the  old.  There  are  some  who  exclaim  with  wonder 
over  the  bigness  of  the  statute-book,  and  others  who  would  keep  the 
last  revision  or  codification  forever  inviolate.  •  But  as  an  animal 
breathes  involuntarily  even  when  asleep,  tlie  work  of  legislation 
goes  on  unchecked.  It  is  growth,  it  is  life.  If  the  lazy  lawyer  or 
tired  judge,  who  is  angry  with  the  constant  mutilation  of  the 
Code,  could  see  that  its  immutabilitv,  which  he  oflen  washes,  reallv 
means  the  death  of  civilization,  he  would  retract  in  horror. 

As  a  nation  advances  in  civilization  the  bodv  of  its  law  has  verv 
slowly  become  larger;  but  the  body  of  existing  law  will  never  at 
any  chosen  time  be  the  .sum  total  of  all  present  and  past.     Of\in 
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tliere  has  been  as  much  of  repeal  as  amendment.  Even  in  that 
large  portion  of  the  law  which  we  collect  from  text  writers  and  re- 
jKJrters,  obsolescence  and  demolition  have  almost  equaled  accretion. 
And  the  compression  of  more  extensive  classification  and  widening 
generalization  we  have  already  explained. 

The  law  will  be  found  generally  to  be  roughly  measured  to  the 
needs  of  society.  Whatever  is  wanted,  if  not  in  the  statutes,  is 
supplied  by  the  judges,  and  what  is  not  needed  is  thrown  away,  and 
is  afterwards  law  only  to  antiquarians.  The  world  moves  and  soci- 
ety is  ever  evolving,  and  our  laws  are  but  a  part  of  the  great  cara- 
van, and  keep  up  with  their  companions  of  progress.  The  best 
Code  will  be  only  an  accurate  likeness  at  a  particular  age.  The 
existing  law,  changing  in  detail,  yet  preserving  the  same  volume  in 
tlie  main,  is  the  great  business  of  the  la'svyer  and  judge. 

This  body  of  the  law  should  be  made  easy  to  find,  and  of  easy 
intelligibility  when  found ;  that  is,  the  laws  must  be  properly  col- 
lected, arranged  and  classified;  and  this  is  the  object  of  codification. 

It  is  now  agreed  on  all  sides,  save  by  a  few,  who  hold  always  that 
the  past  is  superior  wisdom,  that  a  good  Code  will  be  better  than 
long  and  tiresome  hunts  through  "  statute  law,  badly  expressed,  and 
made  bit  by  bit,^'  and  miscellaneous  and  promiscuous  reports.  But 
how  shall  we  have  a  good  Code?  Take  any  particular  one  of  our 
States.  Its  laws  can  be  collected  Trom  its  statute  book,  its  published 
decisions,  the  English  statutes  and  reports,  and  the  text  writers 
(English  and  American),  and  the  question  is :  how  can  all  be  incor- 
{KiHited  in  a  good  Code?  Codifying  must  be  first  better  understood. 
There  must  be  long,  persistent,  organized  and  intelligent  eifort, 
seeking,  however,  only  as  a  midwife,  to  help  the  natural  temlencies 
uf  the  law  itself.  A  good  Code  will  be  the  work  of  the  entire  pro- 
fe?.<ion,  practitioner,  judge,  and  author,  understandingly  co-working. 
The  wisest  statesmanship  merely  expx^sses  or  develops  something 
already  at  work.  It  can  not  start  the.  train  but  it  can  often  mould 
and  guide*.  The  coming  Code  will  be  -  completed  by  a  generation 
Nvise  enoqgh  to  fully  understand  the  active  forces  of  codification, 
and  who  also  know  that  the  law  is  a  great  living  system,  a  part  of 
nature,  growing,  wasting,  and  repairing,  like  other  living  bodies. 
These  codifiers  wdll  have  spurned  instruction  from  none  able  to 
teach,  and  especially  will  they  have  attended  to  the  efibrts  of 
practical  men  to  digest  the  law,  however  humble  and  unpretending. 

There  has  already  beA  great  preparation.  The  makers  of  abridg- 
ments and  digests  in  England,  RoUe,  Viner,  Comyns  and  Bacon, 
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not  to  go  into  more  ancient  times  of  the  law,  were  the  pioneers  of 
our  codification.  And  we  have  busy  Americans  whose  names  ring 
in  every  haunt  of  lawyers. 

Everything  indicates  that  it  is  but  a  step  from  the  digest  properly 
completed,  to  the  Code. 

A  digest  of  decisions  as  usually  made,  sets  down  under  an  alpha- 
betical arrangement  of  subjects  the  different  pertinent  points  ruled 
by  the  Courts.  Some  of  these  compends  of  wider  and  more  useful 
scope  contain  the  statute  law.  The  sub-distribution,  under  the 
particular  subjects,  is  for  the  most  part  natural,  that  is,  one  dictated 
by  the  particular  title  digested. 

For  all  of  the  mighty  labors  of  the  past  the  art  of  digesting  is  in 
its  infancy.  The  improvements  which  are  yet  to  be  made  are 
mainly  three-fold : 

1.  A  style  of  stating  the  points  collected  less  difiuse  and  more 
precise  must  be  attained.  There  is  to  all  who  will  seek  after  it  a 
judicious  condensation  which  makes  more  clear  and  lucid,  and  which 
is  to  obscurity  as  a  lamp  is  to  darkness.  The  brevity  of  Comyns 
was  never  considered  hard  to  understand.  Phonetic  writing  is  in- 
telligible to  the  initiated,  and  there  is  a  terseness  of  language  which 
economizes  more  as  compared  with  ordinary  speech  than  phono- 
graphic does  as  compared  with  alphabetical  writing,  and  which  so 
far  from  being  obscure  is  more  intelligible  to  all  than  any  other. 
Phonography  saves  in  letters,  but  this  brevity  saves  in  words  and 
in  time  necessary  to  understand. 

2.  The  next  improvement  is  that  the  author  digesting  reports 
shall  seek  to  give  the  ratio  decidendi  more  prominence  than  the 
point  decided ;  or  to  express  it  more  precisely,  he  will  seek  to  show 
by  his  statement  the  ratio  decidendi,  that  is,  the  law  in  giving  the  in- 
stance in  which  the  law  was  applied  by  the  court.  Suppose  the  au- 
thor finds  a  head  note  running  as  follows :  "A  deed  which  in  law  is 
invalid  if  not  sealed  by  the  maker  was  executed  in  the  nam^  of  an- 
other by  an  alleged  agent,  and  it  was  held  to  be  void  because  the 
authority  of  the  latter  was  not  under  the  seal  of  the  principal " — 
if  he  is  in  haste  ,and  a  mere  book-maker,  he  will  clip  out  and  paste 
the  whole  of  it  into  his  copy.  But  if  he  seeks  to  make  something 
more  than  a  mere  book,  and  uses  his  brains  and  pen  at  every  step, 
he  will,  aft«r  finding  the  note  to  be  accurate,  say :  "A  valid  author- 
ity to  execute  for  another  a  deed  requiring  a  seal,  must  be  under 
seal."  This  is  more  easily  grasped,  because  more  condensed,  and 
the  ratio  decidendif  which  is  always  more  striking  to  the  mind  than 
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the  mere  point  of  application,  is  given  more  prominence.  Pithy 
sayings,  whether  old  established  Latin  maxims  or  fresh  utterances  of 
gifted  judges  and  authors,  live  in  the  memory  of  all  lawyers.  And 
there  is  the  terse  diction  of  the  law,  which  should  be  studied  more 
and  more,  and  which  specially  belongs  to  the  digest.  The  judge  or 
reporter  in  his  hurry  has  not  given  the  true  frame  and  expression  of 
a  head  note,  but  the  author  making  a  digest  can,  by  his  example, 
teach  how  a  head  note  should  be  made.  And  when  made  it  will  be 
a  model  not  only  for  other  head  notes  but  for  statutory  clauses  and 
sections  of  Codes. 

3.  The  third  improvement  will  be  that  the  makers  of  digests  will 
seek  to  give  all  the  law  and  not  confine  themselves  to  the  decisions 
or  statutes  of  any  particular  time.  They  will  look  everywhere  for 
the  law  in  order  to  have  each  subject  in  their  collection  as  near  a 
complete  compilation  as  can  be.  And  in  working  out  this  improve- 
ment they  will  cultivate  the  same  lucid  brevity  of  expression  which 
is  the  true  language  of  the  law,  as  is  shown  by  the  almost  entire 
abandonment  of  the  old  verbosity  of  conveyances  and  pleadings. 
The  most  attention  will  be  paid  to  the  non-statute  law  and  no  source 
of  information  will  be  neglected.  Suppose  a  digester  laboring  after 
this  completeness  to  be  at  work  on  Larceny,  and  that  he  accepts  as 
demonstrated  law  the  doctrine  of  Mr.  Bishop  (1  Grim,  Late,  4th 
Ed.,  §§  105-108).  Then  possibly  under  the  sub-title  venue  he  will 
simply  make  a  little  expansion  of  the  old  formula,  saying :  "  The 
thief  triable  in  any  county  into  which  he  carries  the  thing  stolen — 
and  in  any  State  too  if  he  there  show  intention  to  appropriate 
the  thing  stolen." 

This  will  serve  too  as  another  instance  of  condensation ;  for  the 
three  sections  covering  more  than  two  octavo  pages  are  compressed 
into  a  line  which  merely  speaks  the  law. 

In  this  particular  the  text  writers  are  advanced  beyond  the  di- 
gest makers...  Some  of  them,  and  especially  our  American  Kent, 
and  Story,  and  Bishop,  have  shown  a  commendable  zeal  and  indus- 
try in  trying  to  give  us  in  whatever  department  they  may  labor,  all 
of  the  law.,  > 

There  are  some  books,  however,  which  when  closely  examined 
foreshadow  the  future  digest  which  will  bring  its  collections  from  all 
sources  of  the  law. 

The  whole  expanse  of  decisions  and  authorities  must  be  traversed 
and  made  to  give  the  law  only,  however  brief  and  short  that  may  be. 
The  ideal  digest  will  be  made  by  men  who  know  the  law,  rather 
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than  authors  and  reporters  who  care  nothing  for  a  decision  save  to 
collect  its  law,  nor  for  a  statute  save  to  condense  its  exact  meaning. 
This  digest  will  be  a  complete  Dictionary  of  Legal  Rules. 

The  arrangement  at  first  is  of  far  less  importance  thap  the  execu- 
tion of  the  details.  This  is  not  saying  that  the  arrangement  and 
distribution  of  the  law  should  not  be  studied.  But  from  the  inde- 
pendent nature  of  legal  principles  the  principles  themselves  are  of 
far  more  importance  to  the  lawyer  and  citizen  than  in  any  shape  in 
which  they  may  be  collected.  Every  rule  of  law  is  an  aphorism 
and  may  be  looked  at  independently  and  grasped  and  understood  by 
iUcif.  In  a  great  majority  of  cases  some  particular  rule  is  invoked 
and  either  allowed  or  discarded  without  much  reference  to  any 
other.  There  are  heads  and  sub-heacls,  leading  principles  and  those 
of  less  scope,  which  belong  not  to  the  whole  law  but  to  some  par- 
ticular part.  These  leading  principles  are  to  be  more  and  more  con- 
templated for  aphoristic,  as  they  are  the  hoops  that  hold  the  law 
stanch,  and  are  the  true  harmony  of  the  law.  And  when  our  good 
digest  comes  it  will  bring  with  it  the  fit  extension  and  tracing  of 
every  leading  principle.  We  never  open  a  book  of  practice  in 
search  of  the  law  of  ejectment  but  we  arc  treated  to  the  old  saw  that 
a  plaintiff  in  t^ectnxent  must  rely  on  the  strength  of  his  own  title 
and  not  on  the  weakness  of  his  adversary's.  This  but  gives  a  little 
glimpse  of  one  of  the  most  comprehensive  principles.  Whether 
the  State  accuses  of  crime,  or  a  merchant  sues  upon  an  open  account, 
or  a  complainant  proceeds  on  his  bill,  the  party  moving  in  any  court 
on  any  side,  must  first  shift  the  burden  of  proof  from  himself  be- 
fore the  other  defending  is  required  to  show  anything.  The  plain- 
tiff must  make  out  a  prima  facie  case  or  he  breaks  down  and  leaves 
the  defendant  secure,  though  the  latter  have  no  shadow  of  right. 
This  principle  will  therefore  be  placed  as  one  underlying  the  whole 
law  of  procedure  and  given  its  due  prominence  by  the  makers  of  the 
digest.  We  will  give  another  example.  The  manifold  objections 
to  evidence  discussed  on  a  trial,  all  turn  on  the  questions  either-  of 
the  competency  of  the  testimony,  or  witness,  or  the  relevance  of 
the  offered  proof.  The  digester  of  evidence  may  generalize  defin- 
ing and  instancing : 

1.  Witnesses  competent  or  incompetent,  and  matters  privileged  or 
not. 

2.  Evidence  Original  and  secondarj'. 

3.  Relevancy. 

When  he  fills  out  this  skeleton  from  the  reports,  statutes  and  au- 
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thorities,  he  has  digested — that  is,  both  generalized  and  particulariz- 
ed— ^the  whole  of  what,  in  imitation  of  Austin,  we  may  term  the  sub- 
fftantive  law  of  evidence.  And  the  matter  of  relevancy  is  a  rule  of 
logic  rather  than  of  law,  and  here  the  subject  begins  to  show  a  sim- 
ilarity to  pleading  and  statutory  construction  which  likeness  of  the 
three  may  yet  build  up  some  classification  embracing,  which  we  can 
not  vet  foresee. 

m 

And  the  digester  will  find  two  or  three  generalizations  serve  for 
the  rest  of  evidence,  and  when  he  is  done,  if  he  has  set  down  nothing 
but  the  law,  he  will  not  have  twenty  octavo  pages,  costing  years  how- 
ever to  make. 

We  do  not  believe  that  any  of  the  examples  which  we  have  given 
are  perfect.  If  they  only  approximate  the  desiderata  of  digesting 
and  help  to  show  our  meaning  it  is  enough.. 

We  repeat,  for  we  wish  it  attended  to,  that  the  great  reform  and 
amendment  of  tjje  law  w^ill  be  at  first  in  collecting  and  expressing 
it.s  details  rather  than  in  its  general  arrangement.  If  the  parts  are 
complete  they  will  serve,  though  not  put  together  symmetrically.  Sup- 
pose that  the  validity  of  the  deed  mentioned  above  as  made  by  an 
agent  not  empowered  under  the  seal  of  the  principal,  was  a  question 
unfamiliar  and  not;  settled.^  When  presented  to  a  lawyer  he  would 
have  much  search  and  turning  of  his  library,  and  would  at  last,  after  a 
long  induction,  arrive  at  what  he  thought  the  controlling  principle 
and  therefrom  would  decide,  which  decision,  in  the  shape  of  an 
opinion,  might  be  wrong  and  mislead  the  client  consulting  to  his 
damage.  But  were  the  principle,  just  as  we  have  abridged  it,  author- 
itatively enacted  as  a  part  of  the  Code  a  tyro  would  find  it  without 
chance  of  error  or  mistake.  Now  there  are  some  indeterminate 
number  of  legal  rules  and  principles  that  society  must  use  in  every 
day  life.  These  principles  are  not  innumerable.  The  digest  of 
which  we  prophesy,  which  will  be  a  complete  Dictionary  of  Legal 
Rules,  will  contain  all  of  them  in  langaage  defined  by  Lord  Bacon, 
as  translated  by  Shaw,  "  a  well  defined  generality  of  words  .  .  . 
which  though  it  does  not  accurately  explain  the  cases  it  compre- 
hends, yet  clearly  excludes  those  it  does  not  comprehend."  Then 
^^ill  there  be  a  compilation  of  the  body  of  law  existing  nearly  com- 
plete for  ordinary  daily  use  from  which  a  dull  lawyer  will  solve  any 
usual  question  with  ease  and  promptness. 

The  great  difficulty  in  advising  on  a  given  state  of  facts,  after  we 
have  mastered  the  facts,  is  to  find  the  rule  of  law  controlling  the  case. 
Say  we  to  ourselves,  if  the  rule  is  so  and  so  the  client  has  a  case, 
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but  if  its  opposite  he  has  none.  Then  we  search  to  find  what  is  the 
rule.  Our  books,  where  the  statutes  fail,  are  lamentably  deficient. 
There  are  fiir  too  many  books,  and  too  little  by  far  in  each,  that  is, 
too  little  of  what  we  seek  after,  to-wit :  rules  of  law.  When  we 
contemplate  the  law  separate  from  the  dilutions,  expansions,  discur- 
sions  and  arguments  of  decisions,  and  text  writers,  and  verbosity  of 
statutes,  we  at  once  see  how  small  it  is  as  compared  with  its  magnif- 
icent libraries.  And  yet  it  has  never  been  all  compiled  in  any  age 
or  country.     There  has  been  little  efibrt  to  compile  only  the  law. 

The  whole  field,  therefore,  is  to  be  worked  over.  When  a  man 
proposes  to  himself  to  make  a  digest  he  must  aspire  to  give  the  whole 
of  the  law  on  the  subject  and  not  be  content  with  stringing  to- 
gether a  number  of  points  decided. 

We  have  before  noticed  that  in  extensiveness  of  collection  the 
text  writers  are  yet  superior  to  the  digesters.  They  are  also,  as  yet, 
superior  in  deducing  the  law  as  a  system  from  the  points  decided  by 
tlie  courts.  Yet  no  one  who  studies  the  standard  digests  now  pub- 
lishing can  fail  to  see  everywhere  the  covert  aspiration  to  shape  and 
class  the  collected  points  decided  under  generalizations,  which,  year 
by  year,  approximate  more  closely  accurate  expressions  of  rules  of 
law. 

And  when  we  examine  our  imperfect  Codes,  we  see  the  same  pro- 
pensity pushing  the  authors  even  farther  than  the  text-writers  can 
go,  and  the  codifiers  will  ofl;en  harmonize  and  redact  the  statute 
law.  For  a  statute  is  oftien  as  incomplete  as  a  decision.  And  this 
must  be  added,  and  then  still  another  will  be  passed,  to  cure  all  dis- 
covered defects.  The  codifier,  looking  over  the  imperfectness  of  the 
details  and  their  incoherence,  can  hardly  help,  if  he  would,  perfect- 
ing the  former  and  erasing  the  latter  by  a  complete  fusion  and  re- 
easting. 

Again  we  repeat  that  the  details  are  everything.  The  true  ar- 
rangement we  have  not  time  to  consider  now.  But  judging  from 
the  practice  of  the  best  authors  it  appears  to  be  (at  least  it  will  be  so 
for  a  long  time)  in  proper  sub-division  of  the  larger  heads.  The 
larger  heads  are  distributed  alphabetically,  because  thus  they  are 
easier  found.  As  examples  hinting,  though  imperfectly,  at  the  true 
art  of  arrangement  in  sub-division,  we  call  attention  to  the  long  ad- 
mired "  Pleader "  of  Comyn's  Digest  and  "  Leases "  of  Bacon's 
Abridgment.  But  it  appears  almost  certain  that  of  the  two  it  is 
much  the  more  important  to  have  a  collection  of  legal  rules  ai? 
nearly  complete  as  can  be,  than  to  arrange  them  in  any  known  or 
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unknown  way  afterwards.  If  the  collection  is  complete,  the  rules 
will  always  be  found,  and  out  of  use  will  come  familiarity  itself  and 
arrangement. 
After  the  brick  are  made  we  can  shape  the  edifice. 
It  is  the  first  step  forward  that  we  complete  and  perfect  our  di- 
gests so  that  they  may  presume  to  use  that  uncouth  word  of  Ben- 
tham's  and  cull  themselves  Pannomions.  We  must  not  be  discour- 
aged at  the  labor  imminent  and  turn  back, 

The  work  of  thoroughly  going  over  the  whole  law  and  establish- 
ing, condensing  and  arranging,  and  making  clear  every  parcel,  must 
be  pushed  until  all  departments  are  digested. 

The  sneers  at  the  busy  men  who  work  so  hard  to  give  us  accepta- 
ble digests  are  puerile.  Their  labors  are  dictated  by  the  necessities  . 
of  society,  and  to  the  observing  and  reflecting  they  tell  of  the  glories 
of  the  future.  Those  who  set  up  to  be  philosophers  should  know 
that  law  is  living  and  that  its  gro^\i;h  is  spontaneous.  All  the  study 
and  efibrt  in  the  world  can  not  vivify  an  artificial  plant.  The  only 
efficacy  of  thwarting  nature  is  to  dwarf,  deform,  cripple  and  kill. 
It  is  wisdom  to  look  for  germs  of  life,  and  things  living  and  grow- 
ing, and  then  strive  to  give  the  needed  culture  and  care.  This  irre- 
missive  dependence  on  digests,  their  immense  increase  and  sale, 
should  arrest  the  thinker  and  he  should  set  himself  to  work  and  try 
not  to  suppress  but  to  improve.  The  principles  of  a  digest  should 
be  mastered  so  that  such  books  can  be  justly  criticised  to  their 
amendment.  All  achievement  advantaging  the  human  race  is  in 
furthering  rightly  the  tendencies  of  society  already  in  play.  Those 
are  the  wisest  and  most  useful  who  best  understand  these  tendencies, 
who  look  for  them,  and  when  found  seek,  if  bad,  to  counteract,  and 
if  good  to  develop  and  strengthen. 

We  have  already  hinted  that  the  general  arrangement  is  not  yet  of 
the  first  importance.  The  time  has  not  come  it  seems  for  throwing 
the  law  into  a  shape  which  may  introduce  its  final  arrangement.  It  > 
\n\l  be  many  years  before  the  momentous  alterations  which  are  now 
conforming  the  law  to  the  advancement  of  modern  civilization  quiet 
down  into  a  steady  and  uniform  process  merely  keeping  pace  with 
the  slow  march  of  society.  But  the  great  reason  for  not  yet  attempt- 
ing the  final  classification  of  the  law  is  that  the  smaller  groups  and 
series  have  not  yet  been  fully  understood.  The  process  of  general- 
izing naturally  widens  from  the  smaller  to  the  larger  comprehension. 
Yet  a  few  men,  always  hopefiil  of  the  fiiture,  love  to  look  forward 
to  the  time  when  the  law  will  not  only  be  completely  and  compactly 
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collected,  but  also  Bcientifically  arranged.  They  are  encouraged  by 
the  progress  of  the  natural  sciences  and  augur  therefrom  a  rational 
classification  at  last.  The  following  passage  from  John  Stuart  lllir 
is  instructive : 

"Although  the  scientific  arrangements  of  organic  nature  afford,  as 
yet,  the  only  complete  example  of  the  true  principles  of  rational 
classification,  whether  as  to  the  formation  of  groups  or  of  series, 
those  principles  are  applicable  to  all  cases  in  which  mankind  are 
called  upon  to  bring  the  various  parts  of  any  extensive  subject  into 
mental  co-ordination.  They  are  as  much  to  the  point  when  objects 
are  to  be  classed  for  purposes  of  art  or  business,  as  for  those  of 
science.  The  proper  scientific  arrangement,  for  example,  of  a  Code 
^  of  laws,  depends  upon  the  same  scientific  conditions  as  the  classifica- 
tions in  natural  history;  nor  could  there  be  a  better  preparatory 
discipline  for  that  important  function  than  the  study  of  tlie  princi- 
ples of  a  natural  arrangement,  not  only  in  the  abstract,  but  in  their 
actual  application  to  the  class  of  phenomena  for  which  they  were 
first  elaborated,  and  which  is  still  the  best  school  for  learning  their 
use.  Of  this  the  great  authority  on  codification,  Bentham,  was  per- 
fectly aware;  and  his  early  Fragment  on  Government,  the  admirable 
introduction  to  a  series  of  writings  unequaled  in  their  peculiar 
department,  contains  clear  and  just  views  (as  far  as  they  go)  on 
the  meaning  of  a  natural  arrangement,  such  as  could  scarcely  have 
occurred  to  any  one  who  lived  anterior  to  the  age  of  Linnajus  and 
Bernard  de  Jussieu." 

While  this  deserves  meditation  it  must  yet  be  remembered  that 
Bentham  and  Austin,  his  great  disciple,  were  not  practical  lawyer^ 
enough  to  see  clearly  that  the  true  arrangement  of  the  Code  is  that 
which  most  facilitates  the  lawyers'  and  judges'  search  for  rules  of 
law  to  decide  independent  and  aphoristic  cases — an  arrangement,  to 
use  Mill  again,  for  purposes  of  business.  The  permanent  use  of 
the  Code  will  be  in  the  courts,  and  judges  and  practicing  lawyers 
must  be  consulted  as  to  both  its  details  and  their  classificflCtion. 

A  Code  will  not  be  made  by  people  spending  a  life-time  in  a  closet, 
nor  can  it  be  made  by  one  man,  nor  will  it  be  made  by  many  iu  a 
jiffy.  It  must  come  slowly;  the  digest  growing  under  the  hands  of 
many  workmen,  spontaneously  and  gradually,  into  a  full-summid 
repository  of  mere  law,  all  argument,  opinion  and  everything  dead, 
omitted;     every    parcel    of    statute    and     non-statute    command 
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gathered  from  all  sources,  until  some  legislative  committee  of 
good  lawyers,  fresh  from  the  practical  atmosphere  of  Masters, 
Auditors  and  Chancellors,  Judges  and  Juries,  will  take  the  com- 
pilation, reconcile  its  conflicts,  till  up  cases  omitted,  and  supply  the 
deficiencies  pointed  out,  by  a  study  and  contemplation  of  the  compi- 
lati(»n  itself,  and  reduce  the  whole  law  to  harmony. 

It  will  not  be  a  gigantic  book  when  it  comes.  If  a  painstaking 
and  acnirate  lawyer  will  digest  the  law  contained  in  Story's  Equity 
Jurisprudence,  those  who  have  never  seriously  contemplated  how 
little  of  law  there  is  in  any  book  would  be  astonished  at  the 
shnmkon  result. 

The  Code,  not  the  imperfect  Code  w-hich  some  of  us  now'  attempt, 
but  the  perfect  Code,  when  it  comes,  will  owe  more  to  every  class 
M*  legal  workers  than  its  own  makers.  The  mark  of  the  institu- 
tional writer  will  be  on  it ;  it  will  appropriate  the  epigrams  of  the 
judges  and  reporters,  and  it  will  steal  from  the  briefs  of  careless 
L.Aryers  who  abandon  all  of  their  fame  to  the  judge  delivering  the 
njdnion.  The  historian  will  be  able  to  trace  all  these  channels  of 
Mjpply  through  the  forerunning  digests. 

Will  it  stay  when  it  comes?  Possibly  a  long  time  in  plan,  but 
n«>tso  l(mg  in  volume;  but  its  details  w'ill  shift  rapidly,  year  after 
y-ir.  The  plan  now  and  then  will  be  altered  little  by  little,  stead- 
ily growing  up  to  more  comprehensive  generalizations.  The  body 
•f  the  law  will  swell  a  little,  but  ever}^  hour  society  will  cast  away 
Niuie  interest  and  acquire  another,  for  which  legislatures,  or  those 
•^(Sno  law-makers,  the  judges,  will  at  once  provide  a  law,  soon  to 
^*'t  put  in  its  proper  place  in  the  Code. 

T'odification  is  a  necessity,  and  let  us  rejoice  at  it.  A  great  many 
■lave  argued  that  it  is  better  for  society  and  better  for  the  law  that 
ir  be  buried  out  of  sight.  lyaw,  like  Latin  and  Greek,  say  these 
'vnsors,  preferring  the  husk  to  the  kernel,  should  not  be  made  too 
'•i^'.  The  practical  world  reads  Plato,  Aristotle,  Plutarch,  even 
Hf;mer  hiqiself,  in  translations,  and  keeps  struggling  on  after  a 
^''xle  for  all  of  this  preaching.  As  these  obstinate  creatures  will 
bive  translations  and  codes,  it  seems  to  be  the  part  of  wisdom  to 
rive  them  better  than  they  now  have. 

Does  any  man  ktiow  the  whole  law^?  Who  will  venture  to  say 
anyone  man  kuows-even  where  he  should  look  to  find  all?  Why 
this  i^colty?  Because  the  fragments  of  the  law  are  dispersed 
Eii^Veet^  2^orth  and  South;  and  worse  than  that — buried,  and 
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still  worse  than  tlmt,  the  burial  place  itself  often  hidden  and  con- 
cealed. 

Science,  with  industry  and  skill,  has  studied  the  fossil  remains  of 
animals  long  since  vanished  from  the  earth.  It  constructs  models, 
and  when  the  student  looks  he  takes  in  all  at  one  glance.  But 
when  it  is  proposed  to  collect  the  scattered  parts  of  the  legal  mam- 
moth, put  them  in  their  proper  places,  and  show  the  whole  for  in- 
struction, or  arrange  conveniently  for  use,  there  is  an  out4?ry  that 
by  so  doing  the  law  will  be  less  understood — that  the  law^s  uncov- 
ered and  brought  to  light  can  not  be  seen  as  well  as  they  would  be 
in  the  dark  and  under  the  ground. 

But,  as  already  said,  codification  is  a  necessity  and  we  should  re- 
joice. The  true  reform  of  the  law  will  begin  after  its  authoritative 
redaction,  for  then  it  can  be  comprehended  accurately  as  a  system. 
Trying  to  comprehend  the  law  now  is  often  like  trying  to  conceive 
from  patient  and  industrious  soundings  the  effect  of  a  submerged 
castle  on  fi  surrounding  landscape  also  inundated. 

There  have  been  many  revisions  and  attempted  Codes  in  America. 
The  work  must  go  on.  We  have  shown  the  world  how  to  make 
written  Constitutions,  how  to  keep  them  effectively  checking  Legis- 
latures and  Congresses,  Governors  and  Presidents,  until  they  soothe 
and  quiet,  to  the  joy  of  the  whole  human  race,  that  sigh  of  centu- 
ries :  "  Qiiis  Cmtodiet  ipsos  Cmfodes,^^  Our  Constitutions  kecj)  the 
keepers,  guard  the  guards,  and  rule  the  rulers.  Codification  is  sub- 
sequent in  time  and  development,  but  it  is  of  the  same  family.  It 
is  more  difficult,  as  complex  differs  from  simple,  but  is  a  part  of  tk- 
same  great  work.  America  having  solved  the  question  of  self-gov- 
ernment, subdued  a  wilderness  of  mountain,  desert  and  forest,  she 
is  now  to  subdue  the  more  stubborn  wilderness  of  her  law. 

The  many  Codes  scattered  over  the  tract  from  the  perished  labors 
of  Zaleucus  to  the  last  attempt  in  Europe,  and  especially  the  great 
Roman  model,  are  to  be  meditated  and  studied,  but  they  are  not 
our  guides.  Each  State  must  encourage  the  business  of  compilation. 
The  Thesmothetse,  the  committee  who  revised  the  statutes  of 
4-thens,  examined  the  existing  laws  annually,  noting  contradictions 
and  double  laws.  We  must  have  official  digesters  of  reports, 
statutes,  and  all  accepted  authority,  and  frequent  i:evision8,  and  they 
should  be  kept  busy  until  they  achieve  an  accurate  compend  of  the 
law  of  force.  When  that  is  completed,  after  some  years  we  can 
make  a  code  satisfving  our  needs. 

It  is  hard  to  keep  to  the  true  expressions.     It  is  now  conceded 
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that  when  Sir  James  Mackintosh  said  that  constitutions  are  not 
made  but  that  they  grew,  he  uttered  simply  the  truth.  And  the 
same  is  true  of  laws  and  codes ;  they  are  not  made,  they  grow.  But 
every  now  and  then  w^e  speak  of  them  as  making  or  made.  This 
is  the  cardinal  error  of  all  that  the  celebrated  Mr.  Austin  says  of 
eodification.  After  speaking  in  "  abstract  ^^  (or  without  reference  to 
the  circumstances  of  a  given  community),  and  asserting  that 
"there  can  be  no  doubt  that  a  complete  code  is  better  than  a  body 
of  judiciary  law ;  or  it  is  better  than  a  body  of  law  partly  consist- 
ing of  judiciary  law  and  partly  of  statute  law,  stuck  patch- wise  on 
a  body  of  judiciary ; "  ^  he  proceeds : 

"  But  taking  the  question  in  concrete  (or  with  a  view  to  the  cx- 
f)ediency  of  codification  in  this  or  that  community),  a  doubt  may 
arise.  For  here  we  must  contrast  the  existing  law^  (not  with  the 
fxaa  ideal  of  possible  codes,  but)  with  that  particular  code  which 
an  attempt  to  codify  would  then  and  there  engender.  And  that 
l^articular  and  practical  question  (as  Savigny  has  rightly  judged), 
will  turn  mainly  on  the  answer  that  must  be  given  another,  namely : 
Are  there  men  then  and  there  competent  to  the  difficult  task  of 
r^uccessful  codification?  of  producing  a  code  which,  on  the  whole, 
would  more  than  compensate  the  evil  that  must  necessarily  attend 
the  change?  The  vast  difficulty  of  successful  codification  no 
rational  advocate  of  codification  will  deny  or  doubt.  Its  impossi- 
bility none  of  its  rational  opponents  will  venture  to  affirm.^'  ^ 

Codification  being  as  natural  as  growth,  this  passage  seems  almost 
as  absurd  as  if  after  admitting  that  in  abstract  a  boy  should  grow, 
we  were  seriously  to  argue  "taking  the  question  in  concrete,"  (that 
is,  with  a  view  to  his  particular  constitution  and  surroundings) 
whether  he  should  be  permitted  to  grow  at  all.  Why,  he  can  not 
help  growing — nor  can  codification  be  helped.  Be  only  aidant  to 
nature  and  then  growth  and  codification  will  both  be  sound  and 
healthy. 

We  have  already  said  that  the  Gode  steals  on  us,  perfecting  itself 
gradually  through  a  long  series  of  imperfect  attempts,  and  this 
Aiislin  everywhere  seems  to  overlook. 

We  have  thus  endeavored  to  make  somewhat  more  clear  our 
difflealt  theme.  Whether  we  have  succeeded  or  not,  we  are  pro- 
foundly impressed  that  we  must  clearly  see  that  decisions  and 
statota  and  codifications  are  brought  into  being  by  the  action  of 
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spontaneous  forces,  and  that  they  are  living  part  and  parcel  of  that 
great  system,  in  constant  evolution  and  dissolution,  around  and 
above  and  below  and  in  us,  which  we  term  nature,  before  we  can 
fully  comprehend  the  subject,  and  that  instead  of  thwarting  our 
legislators,  judges,  digesters  and  codifiers,  or  substituting  the  ema- 
nations of  the  closet  for  their  practical  labors,  we  should  apply  our- 
selves to  master  legislation,  judicial  decision,  digesting  and  codifi- 
cation, so  that  we  may  learn,  as  it  were,  not  to  make,  but  to  breed 
them  aright. 

John  C.  Reejd. 

Lexington,  Ga. 


THE  PARKMAN   MURDER. 


Dr.  George  Parkman,  of  Boston,  was  a  raem1)er  of  a  well-known 
Boston  family  bearing  the  same  name.  His  brother,  the  Ilev.  Dr. 
Francis  Parkman,  was  pastor  of  the  North  (Unitarian)  Chnrch  on 
Hiinover  street.  The  subject  of  this  article  was  not,  himself,  a  voy^- 
alar  pnicticing  physician,  but  had  almost  abandoned  his  pn^fcssion, 
but  subsequently  became  an  active  purchaser  and  seller  of  real 
fstate  in  small  parcels.  In  connection  with  this  business  he  also 
loaned  money  and  received,  in  security  for  i)ayment,  bonds  nnd 
mort^'ages.  As  a  creditor  he  was  reputed  austere  and  exacting. 
Dr.  John  W.  Webster,  Professor  of  Chemistry,  both  in  Harvard 
and  at  the  Medical  College,  on  Grove  street,  became  one  of  his 
unfiirtunate  debtors.  Professor  Webster  lived  in  Cambridge,  where 
residetl  his  family,  consisting  of  a  wife  and  several  daughters.  In 
1842,  his  business  relations  with  Dr.  Parkman  commenced.  It  was 
this  year  that  he  borrowed  $400  and  in  return  gave  his  note.  Before 
a  final  adjustment  of  this  debt,  in  1847,  Dr.  Parkman  and  a  few 
others  made  an  additional  loan  to  Dr.  Webster,  which,  together 
with  tlie  unpaid  balance,  amounted  to  about  $427.27,  and  for  this 
^'um  Dr.  Webster  bound  himself  by  giving  a  mortgage  on  all  his 
personal  property,  including  household  furniture  and  cabinet  mine- 
rals. Robert  G.  Shaw,  a  brother-in-law  of  Dr.  Parkman 's,  and  to 
whom  the  circumstances  in  the  aorreement  made  in  1847  were  t(>ta]lv 
unknown,  became  the  innocent  purchavSer  of  these  same  minerals  from 
Dr.  Webster.  Learning  these  facts.  Dr.  Parkman  was  greatly 
incensed  at  this  breach  of  honor,  and  henceforward  used,  with  un- 
rel<*ntiug  rigor,  every  means  to  enforce  the  collection  of  his  debt. 
Constant  demands  for  payment  were  made  on  Dr.  Webster,  Avith 
threats  and  intimations  in  case  of  refusal.  On  one  occasion  Dr. 
Parkman  consulted  Professor  Webster^s  agent  in  the  sale  of  tickets 
to  the  students  to  obtain  admission  to  his  lectures.  Bv  this  means 
Professor  Webster  was  accustomed  to  receive  considerable  remune- 
ratioD  for  his  professional  labors  at  Cambridge  College.  So  the 
niatter  stood  until  November  23,  1849,  in  the  morning  of  which 
(lay  (it  being  Friday),  Professor  Webster  called  at  the  house  of  Dr. 
Parkman,  in  Boston,  and  made  an  appointment  with  him,  without 
the  knowledge  of  the  other  members  of  the  Parkman  family,  to  call 
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on  liim  at  his  medical  rooms  at  half-past  one  o'clock  that  afternoon. 
Til  is  appointment  was  kept  by  Dr.  Parkman,  who  a  few  minutes 
after  the  hour  mentioned  was  seen  approaching  the  Medical  College, 
and  ho  was  never  after  that  time  seen  again. 

At  dinner  time  Dr.  Parkman  did  not  return  to  his  home.  This 
in'-ident  produced  some  uneasiness  in  his  family.  Dr.  Parkman  was 
a  very  domestic  man,  and  seldom  ever  absent  from  home  even  at 
meals  without  leaving  his  family  in  possession  of  his  excuse.  Even- 
in;:;;  came  and  the  niglit  passed,  but  still  there  were  no  tidings  of  the 
inis^iing  man.  The  family  became  more  alarmed  than  ever,  and  the 
next  day,  Saturday,  causes  of  their  alarm  were  communicated  to 
friends,  none  of  whom  were  able  to  account  for  the  strange  disap- 
p'-'iir<uice.  After  consultation  it  was  agreed  to  advertise,  post  bills  ami 
ofii'r  rewards  for  the  discovery  of  Dr.  Parkman,  dead  or  alive.  In 
one  of  the  advertisements  signed  by  Robert  G.  Shaw,  already  spoken 
of  as  his  brother-in-law,  a  detailed  account  of  his  height,  style  of 
divss  when  last  seen,  and  general  personal  appearance,  was  contained. 
Tlie  ti!nor  of  which  indicated  that  he  might  either  have  destroyed 
liini.sc;lf  in  consequence  of  some  sudden  aberration  of  mind,  or,  as  he 
had  with  him  a  large  sura  of  money,  may  have  been  foully  deaU 
witli  by  a  person  or  persons  unknown.  The  officers  of  the  law  in- 
stituted thorough  searcli.  The  whole  west  end  of  the  citv  where 
Dr.  l^irkman  owned  much  real  estate,  w^as  searched  everywhere  and 
in  every  house  from  cellar  to  garret.  The  river  was  dredged. 
Xolliing,  however,  resulted  from  all  this  thoroughness  of  investiga- 
tion. About  4  o'clock,  p.  m.,  on  Saturday,  the  Rev.  Dr.  Francis 
Parkman  was  called  upon  by  Professor  \yebst-er,  who  told  him  that 
his  brother,  by  appointment,  came  to  his  rooms  in  the  Medical  Col- 
lege, on  the  Friday  before,  'about  half-past  one,  at  which  time  and 
place  he  had  paid  him  money,  8483  and  some  cents.  Saying  also, 
that  ^*  he  had  some  papers  in  his  hand,  and  took  one  out  and  dashed 
his  pen  across  the  paper;  that  he  left  the  office  in  great  haste,  going, 
liS  he  supposed,  to  Cambridge,  to  cancel  the  mortgage,  which  he 
promised  to  do  on  receiving  payment.^'  This  last  intelligence 
tended  strongly  to  confirm  the  worst  apprehensions  of  his  family, 
tliat  he  had  been  murdered  for  money.  Rumors  were  afloat  that  he 
luid  been  seen  at  different  places  in  the  evening,  but  none  it  seems 
were  supported  by  reasonable  foundation.  As  time  waxed  on  and 
no  liglit  reflected  on  the  myster^'^,  the  search  w'as  made  more  general 
and  thorough.  More  as  a  matter  of  form  than  anything  else,  on 
Monday  the  Medical  College  was  searched.     The  officers  on  present- 
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ing  themselves  at  Dr.  Webster's  rooms  found  the  doors  kx^ked,  but 
on  demanding  admission  wore  immediately  and  politely  received  by 
Professoj-  Webster  and  conducted  to  his  laboratory  below.  Profes- 
•for  Webster  made  no  objections  to  their  looking  through  his  rooms, 
but  wished  that  "  nothing  might  be  turned  over."  Every  thing 
presented  a  perfectly  natural  appearance.  One  of  the  officers 
started  into  a  small  room  in  one  of  the  rear  apartments ;  Professor 
Wekster  told  him  to  be  careful,  that  he  kept  in  there  his  combusti- 
l»le  material  and  liquids,  and  that  he  might  endanger  his  life. 
Whereupon  the  officer  drew  back,  remarking  that  he  did  not  care  to 
"get  bio  wed  up." 

In  one  place  was  a  furnace,  the  fire  of  which  was  brightly  burn- 
ing. In  another  corner  stood  a  large  tea-chest  filled,  it  appeared, 
with  tan,  and  on  top  of  which  was  a  layer  of  minerals.  Some  of 
the  offioers  picked  these  up  carelessly,  looked  at  them,  and  then 
placed  them  back  again.  The  visit  was  not  a  very  long  one.  They 
>»'>n  left  without  making  anv  disco verv  calculated  to  excite  their 
suspicion.  Littlefield,  the  janitor  of  the  College,  was  not  quite  sat- 
i>ti«d.  From  foregone  circumstances  he  felt  that  Professor  Webster 
know  something  about  the  dis':ip}>earance  of  Dr.  Parkman;  and 
furthermore  he  felt  that  suspicion  might  ultimately  be  cast  upon 
liimself,  as  it  was  substantially  reported  that  the  last  seen  of  Dr. 
Parkman  was  when  on  his  way  to  the  Medical  College.  Littlefield, 
on  the  19th  of  November,  the  Monday  previous  to  the  fiital  Friday, 
l-ail  been  present  at  an  interview  between  Professor  Webster  and 
l)r.  Parkman.  He  remembered  that  the  conversation  turned  very 
often  on  mortgages  and  money  matters,  and  that  there  were  some 
tianl  words.  This  made  it  evident  to  his  mind  that  the  two  men 
\^tre  not  upon  friendly  terms.  Later,  on  the  same  day,  Professor 
^Vebster  came  to  him  and  interrogated  him  about  a  vault  under  the 
nitry  floor,  used  as  a  receptacle  for  the  remains  of  subjects  from  the 
•iivrfiCting  room ;  he  was  questioned  as  to  its  exact  situation  and  the 
way  of  access  to  it,  etc.  By  way  of  explanation  Professor  Webster 
toklhim  he  desired  to  get  some  gas  out  of  the  vault  to  try  an  experi- 
nu^nt.  Tuesday,  the  day  following,  he  had  also  received  a  note  from 
lV)feFsor  Webster  to  be  delivered  by  a  trustworthy  messenger  into 
lU".  Parkman's  hands.  On  Friday  morning  he  made  a  fire  in  Pro- 
f'vor  Webster's  furnace  as  usual.  About  a  quarter  befi)re  two 
"  clock  in  the  evening  he  saw  Dr.  Parkman  approaching  the  Medi- 
'il  College,  walking  very  fast.  He  did  not  see  him  enter.  His 
'hitiea  about  that  hour  were  in  the  rooms  of  Dr.  Oliver  Wendell 
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Holmes.  Three  or  four  times  during  the  evening  he  went  to  the 
doors  leading  into  Professor  AYebster's  apartments,  but  failed  each 
time  to  gain  admittance,  they  being  locked — an  occurrence  ^o 
seldom,  that  he  could  not  help  being  puzzled.  He  imagined  at  one 
time  to  have  heard  footsteps  within.  After  nightfall  (Littlofield 
resided  in  the  building)  he  saw  Professor  Webster  come  to  the  rear 
steps  with  a  candle  in  his  hand,  which  was  immediately  extinguished 
on  getting  outside.  On  Saturday  morning  Littleficld  succeeded  in 
getting  in  the  room  but  could  not  get  in  a  little  room  leading  to  the 
lower  laboratory.  Later  in  the  day  Littleficld  made  a  fire  in  Pro- 
fessor  Webster's  furnace;  he  also  heard  Professor  Webster  working 
at  various  times  during  the  day.  These  things  were  repeated  on 
Monday  and  Tuesday.  Littlefield  discovered  fire  in  another  fur- 
nace which  was  hardly  ever  used. 

All  these  circumstances,  connected  by  such  an  unbroken  link, 
presented  to  LittlefiekVs  mind  the  most  terrible  forebodings  ami 
suspicions,  so  dreadful  that  he  dare  intimate  them  to  no  living  beins^ 
but  his  wife.  He  secretly  determined  to  set  about  the  disco verv  <:f 
Dr.  Parkman's  bodv,  if  it  was  anvwhere  to  be  found  in  the  colleac- 
building.  On  Friday,  the  30th,  he  commenced  the  solemn  ami 
dreadful  undertaking.  Prof.  Webster's  private  privy  had  not  beon 
entered  bv  the  officers.  To  the  vault  below  the  only  access  w:*^, 
from  the  opening  above.  He  succeeded,  after  much  labor,  in  gain- 
ing an  entrance  to  the  basin  by  the  removal  of  bricks  until  tl^.o 
cavity  was  sufficient  to  admit  his  body,  and  here,  in  this  dark  aii^l 
fetid  chamber,  he  found  fragments  of  a  human  body,  covered  with 
a  towel  marked  "  W,'^  the  same  that  Prof.  Webster  was  accustom etl 
to  use  in  his  laboratory.  Such  a  revelation  was  astounding.  Ho 
told  a  few  particular  friends  about  it;  their  surprise  was  indes(^riKa- 
ble.  Anotlier  examination  was  made  and  resulted  in  further  terril>l/» 
revelations.  In  the  furnace  before  referred  to,  were  foimd,  mix:(H! 
and  more  or  less  fused  with  the  slag  and  cinders  resulting  from  the 
combustion  of  coal,  great  numbers  of  human  bones,  as  well  as  sev- 
eral blocks  of  artificial  teeth.  When  the  tea-chest,  with  its  tan  an«l 
layer  of  minerals,  came  to  be  examined,  it  was  found  to  contr.in 
fragments  of  a  human  body.  These  portions  being  placed  in  apj.c- 
sition  witli  the  other  parts  found  in  the  vault  was  a  human  bodv, 
minus  head,  arms,  both  feet  and  the  right  leg  from  the  knee  down  : 
a  body  bearing  certain  marked  features  corresponding  with  those  <  f 
Dr.  Parkman's.  As  such  it  was  identified  bv  all  who  knew  him. 
But  all  doubt  was  dispelled  by  the  testimony  of  the  dentist  who 
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j)f)>itivcly  testified  that  the  false  teeth  found  were  the  identieal  ones 
whif-h  he  himself  had  made  for  Dr.  Parkman  several  years  before. 
Under  these  cireumstanees  there  was  no  other  alternative  but  to 
arrc*st  Prof.  Webster  for  the  murder  of  Dr.  Parkman,  whieh  was 
aoeonlinirly  agreed  upon,  to  be  done  at  the  earliest  season.      The 
officers  instantly  repaired  to  Cambridge  and  found   Prof.  \Ve])ster. 
They  stated  to  him  that  it  was  their  desire  to  re-seareh  his  apart- 
ments and  that  they  did  not  care  to  commence  unless  he  was  pres- 
ent.    For  whieh  he  thanked  them,  and  signified  his  willingness  to 
go  ^'ith  them.     Prof.  Webster  told  them  that  an  old  woman  by  the 
name  of  "Port,"  living  in  Cambridge,  was  in  possession  of  certain 
facts  which  would  be  to  them  material  assistance  in  finding  the  per- 
}>etrators  of  the  foul  deed.     They  deemed  it  best  to  defer  this  visit 
until  some  other  time,  and  drove  directly  to  Boston.     When  they 
}ass</d  the  street  leading  to  the  college  and  drove  up  to  the  jail, 
Prof.  Webster,  evincing  some  uneasiness,  asked,  "  what  this  meant  ?" 
The  officer  in  charge  replied  that  they  would  look  for  the  l)ody  of 
Dr.  Parkman  no  more;  that  they  had   found   it,  and  to  consider 
liinis<df  in  tlie  custody  of  the  law  charged  with  the  murder  of  Dr. 
Parkman.     Prof.  Webster,  at  this  intelligence,  seemed  at  first  but 
litrle  disconcerted,  but  in  a  little  while  showed  great  nervousness 
and  agitation.     He  was  then  conducted  to  the  Medical  College,  and 
brought  before  all  that  remained  of  the  body  of   Dr.  Parkman. 
Here  it  was  that  his  strength  failed  him,  and  the  persj)iration  was 
-een  to  come  through  his  clothes.     He  tried  to  drink  but  could  not, 
und  would  have  fallen  to  the  floor,  completely  overcome,  but  for  the 
>up})ort  of  the  officer.      He  at  first  attempted  to  lay  the  deed  to 
Lirtlefield,  and  then  in  one  breath  said,  in  an  excited  manner,  tliat 
L»>  did  not  believe  that  to  be  any  more  the  body  of  Dr.  Parkman 
Than  Ills  own.     Thus  did  this  man,  in   trying  to  divert  suspicion 
from  himself,  show  the  strongest  evidence  of  that  guilt  which  up  to 
thL-5  had  been  locked  in  the  dark  recesses  of  his  own  soul.     Suffice 
it  to  say,  that  these  discoveries  were  followed  by  a  coroner's  jury, 
who  found  that  the  body  was  that  of  Dr.  Parkman,  who  disappeared 
no  the  23rd,  and  charging  Prof.  Webster  with  the  taking  of  his  life. 
The  next  Grand  Jurj^  brought  in  a  bill  of  indictment  against  John 
W.  Webster  for  the  murder  of  Dr.  George  Parkman. 

Wc  have  in  an  imperfect  manner  endeavored  to  bring  before  the 
mind  of  the  rcader  some  of  the  leading  facts  and  circumstances 
|>«^)inting  to  the  guilt  of  Prof.  YV^ebster  before  the  trial.  We  will 
attempt  from  now  on  to  adduce  some  able  rulings  of  the  Court,  and 
the  testimony  elucidated  in  the  trial  of  this  wonderful  case. 
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By  Rev.  Sts.,  ch.  136,  sec.  20,  the  indictment  was  tranfimitted  to 
the  Supreme  Court  of  Massachusetts  at  the  March  Terra,  .1850, 
Chief  Justice  Shaw  and  Justices  Wilde,  Dewey  and  Metcalf,  pre- 
siding. On  the  part  of  the  Commonwealth  the  case  was  conducted 
by  J.  H.  Clifford,  Attorney-General,  and  at  his  request,  and  by 
leave  of  the  Court,  G.  Bennis,  Esq.,  was  associated  with  him.  For 
the  defendant,  P.  Merrick  and  E.  D.  Sohier  conducted  the  cai^e. 
The  indictment  contained  four  counts :  the  first  alleging  the  crime 
to  have  been  committed  by  stabbing  with  a  knife ;  the  second  by  a 
blow  on  the  head  with  a  hammer;  the  third  by  striking,  kicking, 
beating  and  throwing  on  the  ground,  and  the  fourth  was,  "that  the 
said  John  W.  Webster,  at  Boston  aforesaid,  in  the  county  of  Suffolk, 
in  a  certjiin  building  known  as  the  Medical  College,  there  situate, 
on  the  23rd  day  of  November  last  past,  in  and  upon  the  said 
George  Parkman,  feloniously,  willfully  and  of  his  malice  afore- 
thought, did  make  an  assault;  and  him,  the  said  George  Parkman, 
in  some  manner,  and  by  some  means,  instruments  and  weajwns, 
to  the  jurors  unknown,  did  then  and  there  feloniously,  willfully, 
and  of  malice  aforethought,  deprive  of  life ;  and  so  the  juror?, 
aforesaid,  upon  their  oaths,  aforesaid,  to  them  the  said  jurors  un- 
known, then  and  there  willfully  and  of  his  malice  aforethought,  did 
kill  and  murder;  against  the  peace  and  dignity  of  the  Common- 
wealth aforesaid,  and  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided.''  The  jury  was  composed  of  twelve  hon- 
est and  upright  men,  selected  from  four  different  religious  denomi- 
nations. The  theory  of  the  prosecution  was  that  John  W.  Webster 
enticed  Dr.  George  Parkman  to  his  rooms  at  the  Medical  College 
on  the  fatal  Friday  evening,  a  time  when  the  defendant  was  free 
from  ordinary  occupations  and  interruptions,  and  did  then  and 
there  murder  him,  with  intent  to  utterly  destroy  his  body  by  fire 
and  chemical  means,  being,  as  he  considered,  harassed  beyond 
endurance  by  his  importunate  creditor,  the  deceased.  Dr.  George 
Parkman. 

In  impannelliug  the  jury  one  of  them  stated  that  he  was  opposed 
to  capital  punishment,  and  as  a  legislator  would  assent  to  the  abol- 
ishing of  the  stiitute  providing  for  it  in  certain  offenses,  but  did  not 
believe  that  his  views  would  be  anything  in  the  way  of  his  doing 
his  duty  so  long  as  it  continued  to  be  the  law.  He  also  stated  that 
he  had  great  sympathy  for  the  prisoner  and  his  family,  and  feared 
that  this  might  be  some  cause  for  a  bias  in  his  mind  in  making  up 
his  verdict,  or  at  least  that  he  might  indirectly  influence  the  other 
jurors  to  swerve  from  their  own  opinions.     The  Court,  after  sonic 
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disca'^Jion,  decided  that  this  man  was  eligiblo,  and  accordingly  he 
was  sworn  in.  The  jury  went  to  the  place  where  the  crime  wiis 
alleged  to  have  been  committed  and  made  a  survey  of  the  premises. 
The  next  day  the  trial  commenced.  Littlefield,  the  janitor,  gave 
his  testimony  which  was  the  strongest  for  the  prosecution  and  tlie 
most  adverse  to  the  defendant's  cause.  It  was  nothing  more  than  a 
recapitulation  of  the  same  he  established  on  the  preliminary  exam- 
ination. The  dentist  further  testified  that  the  artificial  teeth  found 
were  not  only  the  ones  he  had  made  for  Dr.  Parkman  several  years 
since,  but  that  he  had  reset  the  same  teeth  for  the  deceased  a  finv 
ilavH  before  his  disappearance.  The  prosecution  introduced  two  or 
three  letters  purporting  to  have  been  written  by  Prof.  Webster,  and 
addre^ed  to  one  Tukey,  the  City  Marshal  of  Boston.  One  of  tin  ^^(^ 
letters,  post  marked  November  26th, read  as  follows:  " Dear  Sir — 
You  will  find  Dr.  Parkman  murdered  on  Brooklyn  heights. 
Yours,  M.,  Captain  of  the  Dart." 

Another  to  the  same  party  in  a  light  pink  envelope,  looking 
wmething  like  chemical  filtering  paper,  was  dropped  in  the  East 
Cambridge  postoiBBce,  and  read  thus: 

"Dr.  Parkman  was  took 

on  Bord  the  ship  herculun 

and  this  al  I  dare  to  Bay  / 

afi  I  shal  be  kild  in 

Eat  Cambridge    one  of 

the  men  give  me  his  watch 

but  I  was  feared  to 

keep  it  and  throwed 

it  in  the  water  right  side 

the  road  to  the  Cambridge 

to  Bost." 

Another  note  dated  Boston,  November  31,  1849,  and  signed 
^•Civis/'  and  written  to  Tukey,  seemed  to  be  from  a  friendly  source, 
advising  the  best  means  to  search  for  the  body  of  Dr.  Parkman, 
tilling  him  to  look  closely  in  celhirs,  and  to  fire  cannons  by  the 
riverside  to  make  the  body  rise  to  the  surface,  if  it  had  been  tliruwn 
in  there.  These  letters  or  notes  being  read,  X.  D.  Gould  testified 
that  he  had  been  acquainted  with  the  hand-writing  of  Prof.  Webster, 
ti»r  twent)'  yeai-s,  and  that  these  were  written  in  the  disguised  hand 
of  the  prisoner.  The  testimony  of  Gould  was  admitted  by  the 
Court,  although  numerous  objections  were  urged  against  its  admis- 
8ibilil>f  on  the  part  of  the  defense. 

Mndb  evidence  was  introduced  to  prove  the  accused  had  always 


244  The  Parhnan  Murder, 

borne  iho  reputation  of  being  a  peaceable  and  humane  man.  On  this 
point  tli'j  Court  ruled  that  it  was  the  privilege  of  the  accused  to  put 
his  r.]\  irai'ter  in  issue,  but  further  said  that  "it  behooves  one  charged 
with  an  atrocious  crime  like  this  of  murder,  to  prove  a  high  char- 
acter, and,  by  strong  evidence,  to  make  it  counter-balance  a  strong 
amount  ot  proof  on  the  part  of  the  prosecution;  it  was  manifest 
that  the  offense,  if  perpetrated,  must  have  been  influenced  by  mo- 
tives not  frequently  operating  on  the  human  mind."  Several  mt- 
ncss(»<  called  for  the  defense,  testified  that  they  saw  Dr.  Parkman  at 
variouh  places  in  Boston,  at  diflferent  times,  between  the  hours  of  a 
quirter  before  two  and  five  in  the  afternoon  of  the  23d  of  November. 
'Tlie  Attorney-General  called  witnesses  to  show  that  there  was  a 
st'anii:or  in  Boston  at  that  time,  bearing  a  very  strong  resemblance 
lo  lJ)r.  Parkman.  The  Court  decided  that  such  evidence  A\'ai? 
too  remote  and  uncertain  to  be  admitted,  although,  if  the  body  of 
the  stranger  could  be  brought  into  Court  to  substantiate  it,  it  would 
be  good.  The  indictment  alleged  that  the  killing  was  done  in  the 
Mediral  College  between  one  and  two  o'clock,  and  hence,  had  the 
del'en^e  proved  satisf  ictorily  to  the  minds  of  the  jury  that  he  wa.^ 
seen  elsewhere  after  those  hours,  an  alihi  might  have  been  proved  so 
totuUv  inconsistent  with  the  chain  of  circumstances  established  bv 
the  proscvution,  as  to  have  had  great  weight  against  the  reasonable- 
ness and  moral  certiiinty  of  the  prisoner's  guilt.  After  some  days 
of  long  and  puinful  investigation,  the  Court,  through  Chief  Justice 
Sluiw,  delivered  its  charge  to  the  jury.  The  jury,  upon  retiring 
to  their  room,  united  in  prayer  to  invoke  the  guidance  of  Almighty 
God  in  the  performance  of  their  awful  duty.  After  this  w^as  done, 
tliey  voted  upon  the  three  following  questions  consecutively : 

First,  Are  the  remains  of  a  human  body  found  in  the  Medical 
Colleue,  on  30fch  of  November,  1849,  those  of  the  late  Dr.  George 
Parkman? 

Second,  Did  Dr.  George  Parkman  come  to  his  death  by  the  hands 
of  Dr.  John  W.  Webster,  in  the  Medical  College,  on  the  23d  of 
November,  1849? 

Tliird,  Is  Dr.  John  W.  Webster  guilty,  as  set  forth  in  the  in- 
dictment, of  the  willful  murder  of  Dr.  George  Parkman? 

On  e:irh  of  these  points  seperately  a  vote  was  taken  and  the  re- 
s])on^(;  of  these  twelve  men  came  unanimously  in  the  affirmative. 
Vriih  lii'uvv  hearts  thev  returned  to  the  court  room  with  their  ter- 
vv)h.  verdict  of  ^*guilty."  As  this  word  fell  fi'om  the  foreman's  Hps 
in  Aow  but  steady  tones,  the  announcement  upon  the  prisoner  was 
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si^vore.    The  scene  in  the  presence  of  the  vast  multitude,  attracted 
thither  by  interest  and  curiosity,  is  thus  described :     "Even    the 
puhlic  had  exjK'cted  that  the  jury  would   disagree,  what  must   not 
have  been  his  hopes?    As  the  terrible  answer  of  the  foreman  fell 
upcm  his  ear,  he  started  like  a  person  shot,  his   hand   dropped  upon 
the  rail  in  front;  his  chin  drooped  upon  his  breast;  and,  after  re- 
maining thus  a  moment  or  two,  he  sank  into  the  chair,  covering  his 
eyes  with  his  hands.     And  when  the  presiding  Justice,  in  solemn 
but  teuder  language,  had  concluded  the  sentence  of  death,  the  pris- 
(»ner  sank  further  back  in  his  chair  and  wept.     Then  taking  out  his 
handkerchief,  and  wiping  his  face,  he  leaned  forward  and  rested  his 
fort-head  upon  the  bar,  as  if  to  conceal  the  current  of  his  tears  from 
the  thouvsand  eyes  that  were  turned    upon  him ;  and  in  this  position 
he  remained  some  little  time  undisturbed." 

His  statement  to  the  jury  before  retiring,  was  made  of  stumlding 
cx])lanations  and  a  presumption  of  his  entire  innocence  up  to  the 
hrair  when  sentence  of  death  was  passed  upon  him.  Professor 
Wc^bster  never  intimated  his  guilt.  Before  the  execution  of  the  law 
he  made  full  confession  of  the  killing  of  Dr.  Parkman,  in  an  appeal 
f:pr  Executive  clemency,  and  commutation  of  his  punishment.  The 
Governor  did  not  credit  his  statement  that  he  did  it  under  a  sudden 
heat  of  passion,  and  not  premeditatedly.  All  eflForts  to  save  the  life 
of  the  unhappy  man  were  futile.  It  was  believed  that  he  had  en- 
ticed hia  victim,  and  then  taken  his  life.  Prof.  Webster  suffered 
the  extreme  penalty  of  the  law.  Rufus  Choate  ^vas  solicited  to  take 
\AVt  in  the  defense,  but  after  hearing  the  circumstances,  refused, 
liiilcMS  the  prisoner  would  plead  guilty,  and  allege  provocation  to 
'^xtenuate  his  crime.  This  was  objected  to  both  by  the  prisoner  and 
hi*  friends.  Had  this  line  of  defense  been  adopted,  it  is  reasonable 
to  believe  that  the  crime  might  have  been  reduced  a  grade  less  than 
murkier.  We  do  not  think  Prof.  Webster  ever  confessed  by  what 
laeans  he  took  the  life  of  Dr.  Parkman.  The  devices  mentioned 
hy  DeQuiney  in  his  "murder  as  a  fine  art,"  may  not  have  been 
*tranger  nor  more  ingenious. 

The  trial  and  conviction  of  Prof.  Webster  excited  profound  at- 
teutioD  throughout  the  whole  country  at  the  time.  It  is  one  of 
thciae  strange  events  in  the  lives  of  men  not  readily  to  be  forgotten. 
It  Ls  often  talked  of  to  this  day,  although  twenty-five  years  have  passed 
^iinoe  it  Occurred,  but  very  few,  even  lawyers  who  have  often  re- 
ferred, in  the  course  of  their  practice,  to  able  rulings  of  the  Massa- 
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chusetts  Supreme  Court,  then  presiding,  are  acquainted  accurately 
with  the  facts  and  circumstances. 

For  this  reason,  and  besides,  in  view  of  the  vast  and  important 
hearings  the  case  has  had,  in  nearly  every  State,  on  criminal  juris- 
prudence, we  have,  with  some  pains  and  no  little  trouble,  repro- 
duced from  different  sources,  the  material  facts,  contained  in  this 
article.  ' 

CiiAs.  J.  Swift, 

Columbus,  Ga. 


LEGAL    PRESUMPTIONS. 


An  action  is  defined  by  Justinian— Just,  lib.,  4,  Tit.,  6, — as 
"jus  jyersequendi;  in  judicio^  quod  »ibi  debetur;'^  which  has  been 
declared  in  the  4th  of  July  oratory  of  the  Declaration  of  Inde- 
pendence to  be  the  '^pursuit  of  happiness,"  and  may,  therefore,  be 
translated  as  the  luxury  of  a  law  suit.  It  is  in  consequence  of 
this  intimate  relation  that  Blackstone  has  defined  law  as  "a  rule  of 
action,"  and  that  Coke  pronounces  lawyers  as  the  "guardians  of 
liberty/' 

The  law  endeavors,  as  far  as  possible,  to  become  an  exact  science, 
and  it  therefore  has  adopted  certain  general  rules  as  premises  to  be 
applied  to  the  facts  of  all  actions.  But  these  facts  must  conform  to 
<*ertain  rules  of  evidence,  or  thev  will  not  be  considered.  For  the 
whole  facts  might  destroy  the  law  suit. 

But  while  the  law  is  thus  jealous  of  facts,  it  will  sometimes,  in 
order  to  avoid  uncertainty,  supply  them  by  a  presumption,  and  it  is 
with  these  we  have  to  deal. 

A  presumption  is  an  inference  which  the  law  makes  in  the  absence 
n{  evidence.  They  are  of  two  sorts — legal  and  natural,  4  Greenl., 
270,  and,  of  course,  the  legal  is  never  the  natural. 

A  natural  presumption  may  be  rebutted  by  proof,  but  a  legsl 
presumption  is  not  open  for  proof,  and  wiU  stand  in  spite  of  all 
the  evidence  in  creation, 

A  natural  presumption  depends  for  belief  upon  the  previous  con- 
nection of  the  facts,  and  therefore  it  is  that  husband  and  wife  are 
not  allowed  to  testify  against  or  for  each  other:  2  Hawk.,  P. 
C,  431. 

While  the  legal  presumption  is  that  they  arc  one  person,  and 
therefore  she  may  testify  as  to  his  assault  upon  her.  Because  this 
is  rather  a  confession  of  the  defendant  himself:     Bl.  Com.,  1,  443. 

Ijegal  presumptions  are  divided  into  those  of  law  and  of  fact. 
It  is,  for  instance,  a  presumption  of  law  that  when  a  party  sells  the 
iee-rimple  absolute  to  his  land,  he  has  parted  with  it  forever.  And 
therefore  when  land  is  so  sold  to  a  corporation,  which  afterwards 
duBolveSy  the  party  who  sold  the  land  shall  enjoy  his  own  again: 
Co,  Xitt  13;  5  Hum.,  38 ;  Bl.  Com.,  1,  484. 
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Again,  it  is  a  presumption  of  law  that  a  child  born  nine  months 
after  the  death  of  the  husband  is  his  heir.  And  there  is  also  a 
maxim  that  heres  est  qnem  nuptice  demonsirant.  Therefore,  when  a 
man  dies,  and  his  widow  marries  again,  and  a  child  is  born  in  such 
time,  as  by  the  course  of  nature,  it  might  have  been  the  child  of 
either  husband,  he  may  inherit  to  either  father  he  chooses,  or  per- 
haps to  both  :     Bl.  Com.,  1,  457;  Co.  Lit.,  8. 

This  is  the  true  explanation  of  a  "fee  with  a  double  aspect ;" 
which  is  the  exact  reverse  of  the  following  case: 

Before  the  process  of  legal  evolution  had  freed  the  body  of  the 
law  from  the  embarrassments  of  tails,  it  was  the  rule  that  in  case  of 
a  female  tail  a  male  should  never  inherit,  and  e  converao.  So  that 
if  a  man  hath  two  estates  tail — one  in  tail  male,  and  the  other  in 
tail  female ;  and  he  hath  issue  a  daughter,  who  hath  a  son ;  this 
grandson  shall  inherit  neither  of  the  estates:  Co.  Lit.,  25;  I5L 
Com.,  2,  114. 

Li  another  case,  a  slave  is  presumed  to  be  the  property  of  his 
master,  and  therefore  absolutely  incapable  of  owning  any  property 
whatever :     Bou.  Law  Die.  Tit.  Bl.  Com.,  1,  424. 

This  being  the  legal  presumption  which  allows  no  refutation, 
therefore  it  is  that  a  slave  shall  own,  absolutely  free  from  his 
master,  whatever  salvage  he  may  earn  :  Small  v.  Goocf,  d'c,  2  Pet., 
Adm'r,  284,  287;  3Iason  v.  Ship  Blaireau,  2  Cranch,  240;  Par. 
Ship,  and  Ad.  B.,  2,  301. 

It  is  also  a  legal  presumption  that  every  man  intends  the  conse- 
quences of  his  acts :  Plowd.,  140. 

And  therefore  if  a  man  marries  a  woman  of  notoriously  bad 
temper  he  can  not  obtain  a  divorce  on  this  ground :      Co.  Lit.,  756. 

Again,  it  is  presumed  by  the  sapiency  of  the  law  that  contracts 
in  restraint  of  trade  are  void ;  and  therefore  it  was  that  the  learned 
judge  in  the  case  of  Dier  (Year  Book,  2  Hen.,  5,  Fo.,  5,  pi.  2i>, 
1415),  forcibly  remarked  in  his  opinion,  that  not  only  would  a 
demurrer  have  been  sustained,  but  that  if  the  plaintifi*  were  there 
'^by  G— d  he  should  pay  a  fine  to  the  King." 

It  is  the  presumption  of  law  that  the  Court  is  the  counsel  for  the 
prisoner  in  all  criminal  trials :     3  Ins.,  137;  Bl.  Com.,  4,  355. 

And  this  affords  Fortescue,  C,  44,  and  Sir  Edward  Coke,  1 
Inst.,  88,  an  ample  opportunity  for  triumph.  They  affirming 
this  to  be  '^qxcasi  agnum  committere  Ixipo,  ad  devorandumr^  Bl. 
Vom.,  1,  462. 
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A  natural  presumption  on  the  other  hand  depending  upon  expe- 
rience, 13  open  to  rebuttal.  Such,  for  instance,  is  the  rule  that 
persons  proved  to  have  been  living  will  be  presumed  to  be  alive 
till  proved  to  be  dead:  2  East,  312;  2  Rollis  R.,  461. 

And  therefore  Moses  and  Enoch  could  take  under  a  deed  at  this 
(lav. 

But  the  children,  if  any,  by  the  second  marriage  of  their  wives 
are  certainly  legitimate.  For  there  is  another  presumption  that 
when  a  man  has  not  been  heard  from  for  a  long  time,  the  law  will 
kill  him  anyhow,  and  his  wife  may  marry.  This  is  out  of  the 
tender  consideration  -which  our  law  hath  for  the  female  sex.  In 
jarorem  vitce:    Bl.  Com.,  1,  444;  3  Bro.  C,  C,  510. 

The  natural  presumption  is  that  if  one  man  feloniously  takes  the 
property  of  another,  he  has  committed  a  theft.  But  this  is  a  ca.^o 
where  the  law  will  allow  of  evidence.  For  if  the  property  bfe  a 
(lug,  it  has  no  intrinsic  value  at  the  common  law  and  can  not  be 
the  subject  of  larceny:     Bl.  Com.,  4,  436. 

But  qucere  whether  a  cat  is  not  recognized  as    the    subject  of 
property  ?   as  at  common  law  they  are  reclaimed  and  may  serve  for 
food :     Bl.  Com.,  4,  235 ;    Pension  Franeais,  Passivu 
And  to  kill  the  Prince's  cat  is  a  misdemeanor :     Bl.  Com.,  1. 
But  in  these  cases  a  terrier  may  be  admitted  in  evidence :     1  Gr. 
Ev.,  sec.  496. 

Tliis  is  a  grasp  among  the  heaped  eccentricities  of  legal  pre- 
Mimptions,  and  odd  enough  some  of  them  do  appear,  we  muse 
confess. 

But  let  not  the  profane  reader  imagine  we  intend  aught  of  pro- 
&nity  or  sacrilege  toward  the  high  and  holy  mysteries  of  the  law. 
These  facts  are  but  as  the  swallow^s  which  perch  upon  the  immor- 
tal columns  of  the  Pai-thenon ;   a  summer's  song  among  the  relics 
of  the  eternal  piist. 

And  we  can  not  close  our  short  article  more  appropriately  than 
with  the  advice  of  the  wise  Gargantua  to  his  son,  Pantagruel :  "As 
for  the  law,  of  that  I  would  have  thee  to  know  the  texts  by  heart, 
and  then  to  confer  them  with  Philosophy.'' 

Geo.  R.  Phelan. 

MeBiphis,  Tenn. 


Executions  by  Separate  Creditors  Against  the  Joint  Effects  of  the 

Partnership. 


One  of  the  most  diiBcult  questions  in  the  .law  of  partnership  is  as 
to  the  manner  in  which  its  property  is  to  be  dealt  with  under  exe- 
cutions against  the  individual  partners.  In  the  case  of  Haskins  & 
Reynolds  vs.  Everett,  4  Sneed,  531,  the  ]\ivy  was  instructed  by  the 
Circuit  Judge  that  the  officer  having  such  an  execution,  might  seize 
upon  and  sell  the  property  of  the  partnership,  and  that  the  purcliascr 
at  his  sale  acquired  the  right  to  its  possession  as  against  the  partner- 
ship. 

The  question  arose  in  an  action  of  replevin  by  the  partners  after 
the  sale,  against  the  purchaser,  in  which,  under  this  instruction,  they, 
of  course,  failed,  and  on  appeal  by  them  to  the  Supreme  Court,  the 
judgment  below  was  affirmed  as  being  "in  all  things  right.^'  The 
only  remedy  left  to  the  injured  partner,  according  to  the  opinion  in 
the  case,  is  the  expensive  and  tedious  proceeding  by  a  bill  in  equity, 
to  have  an  account  taken  of  the  partnership  business,  in  order  that 
the  equities  of  the  members  as  between  themselves  might  be  adjusted, 
and  the  interest  of  the  indebted  partner  and  of  the  purchaser,  which 
would  of  course  be  equivalent,  ascertained,  the  latter  in  the  mean- 
time remaining  in  possession  of  the  property. 

The  opinion  is  brief;  and,  without  argument  or  authority, 
assumes  two  propositions  as  law :  First,  that  the  officer  who  levies 
upon  the  interest  of  a  partner  in  the  partnership  property  not  only 
seizes  the  whole  of  the  property,  but  dispossesses  the  other  partners, 
and,  on  the  sale,  delivers  the  possession  to  his  vendee;  and  secondly, 
tliat  such  vendee  is  entitled  to  hold  such  possession  as  against  the 
j)artnership  as  well  as  against  each  and  all  of  its  members. 

If  this  be  the  law,  it  will  be  at  once  seen  that  its  consequenees 
may  be  of  the  most  serious  character.  For  not  only  may  the  bu.si- 
ness  of  the  partnership  be  brought  to  a  sudden  end  by  the  seizure  of 
its  property  for  the  private  debt  of  one  of  its  members,  of  whieh 
the  others  may  have  been  entirely  ignorant,  but  no  security  what- 
ever is  given  them  that,  at  the  end  of  a  long  law  suit  in  which  it 
may  be  shown  that  the  indebted  partner  really  had  no  interest  in  the 
l)roperty,  the  purchaser  will  be  able  to  return  it  or  account  for  its 
value.     And  thus  they  may  be  involved  in  ruin,  not  only  by  the 


Executions  against  Partnership^^ 


253 


V 


premature  stoppage  of  the  partnership  business,  biit\^^^"J^ 
vency  of  the  purchaser ;  or  they  may  be  so  baffled  in  tlie^  ^^ 
by  his  removal  with  the  property  into  some  foreign  jurisdictiS^  ^^ 
make  it  not  worth  pursuing;  or  it  may  be  that  the  articles  of  pil^ 
erty  may  be  so  numerous,  and  each  of  so  small  value,  that  proceeci 
iiigs  in  equity  would  be  wholly  impracticable ;  as,  for  instance,  a 
^iock  of  merchandise  sold  in  parcels  to  a  thousand  purchasers 
residing  in  different  parts  of  the  country,  and  many  of  whom  may 
be  insolvent.  And  thus  too  it  may  happen,  that  the  whole  of  u 
numerous  partnership  may  be  brought  into  bankruptcy  by  the  in- 
debtedness of  one  of  its  members,  as  one  weak  column  may  bring 
destruction  upon  the  whole  edifice. 

Is  this  to  be  acct^pted  as  the  settled  law  of  Tennsssce,  and  if  so,  is 
it  sastained  by  reason  and  the  weight  of  authority  ? 

The  ease  is  certainly  not  in  harmony  with  the  text  books.  T1h» 
ykw6  taken  of  the  question  by  Parsons,  whose  Treatise  on  the  Law 
of  Partnership  is  the  latest  we  have,  seem  to  us  so  sensible  and  prac- 
tical that  "we  must  be  excused  for  quoting  them  somewhat  at  length, 
la  his  chapter  upon  the  remedies  of  third  persons  against  the  pait- 
uership  and  against  the  partners,  he  says  that  "in  the  days  of 
8iilkeld  and  Lord  Raymond,  one  hundred  and  fifty  years  ago,  the 
( xtrenie  inadequacy  and  incompleteness  of  the  law  of  partnershi]) 
are  proved  by  the  fact  that  a  creditor  of  a  partner  got  at  once,  by 
execution,  the  share  of  the  indebted  partner  in  the  partnership  prop- 
erty. If  there  were  two  partners,  a  creditor  of  one  got  judgment 
ariJ  execution  against  him,  and  levied  it  upon  the  partnership  prop- 
erty, of  which  the  sheriff  sold  one-half.  If  there  were  three,  ho 
«>Id  one-third ;  if  four,  one-quarter.  The  progress  of  the  change 
id  not  very  distinctly  exhibited  in  the  reports ;  but  it  began  early 
and  it  has  long  since  been  the  well-established  rule  and  practice  that 
DO  private  creditor  of  a  partner  could  take,  by  his  execution,  any- 
thing more  than  that  partner's  share  in  whatever  surplus  remained 
after  the  partnership  effects  had  paid  the  partnership  debts." 

"There  are,''  says  he,  "two  entirely  distinct  and,  indeed,  opposite 
ways  of  viewing  a  commercial  partnership.  One  of  them  regards 
it  asa  modified  tenancy  in  common;  the  other  regards  it  as  a  modi- 
fied corporation.  It  is  certain  that  a  partnership  is  neither  a  ten- 
ancy in  common  nor  a  corporation ;  and  it  is  equally  certain  that 
it  hfts  6ome  of  the  attributes  and  qualities  of  each  of  these  forms 
of  joint  ownership.  The  question  which  lies  at  the  bottom  of 
the  cBfioultics  presented  by  our  topic  seems  to   us  to   be  this: 
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loes  partnership  most  nearly  approach  ?  '^ 
|e  that  such  a  partnership  though  not  a 
)cn(lent  body,  with  power  to  contract  its 
Teditors  and  possess  its  own  exclusive 
ill-established  rule  which  shuts  out  the 
)artncrs  fi'om  the  partnership  property 
irtnership  debts,  is  a  direct  acknowledg- 
Imilarity  as  an  independent  body  to  a  cor- 
inevitable  consequence,  from  the  recogni- 
tion of  a  partnership  as  -^^a  body  by  itself,  having  its  own  creditors 
and  its  own  effects." 

"Wliat  then,"  he  goes  on  to  say,  "is  the  right  or  interest  or 
property  of  a  partner  to  or  in  the  effects  of  the  partnership?  Cer- 
tainly not  a  separate  and  exclusive  right  to  any  part  or  portion  i»f 
it;  or  any  right  of  any  kind  to  any  one  part  rather  than  to  any 
other  part;  or  any  other  right  or  interest  than  that  which  all  the 
other  partners  have.  It  follows,  therefore,  that  he  can  have  no 
right  or  interest  which  is  such  in  kind  or  in  degree  as  prevents  all 
or  any  of  his  co-partners  {rotn  having  precisely  the  same ;  and  the 
right  which  he  has  is  precisely  the  same  as  theirs  in  reference  to  the 
whole  and  every  part  of  the  property.  We  can  not,  therefore,  de- 
fine the  riglit  of  any  one  partner  better  than  we  have  already  done 
by  calling  it  an  ownership  of  all  the  property  of  the  firm,  subject 
to  the  ownership  of  the  co-partners  who  hold  it  subject  to  his  own- 
ership. 

"  The  partner  who  desires  to  separate  his  share  of  the  common 
property  and  own  it  free  from  any  liability  to  others  or  any  interest 
in  others,  must  settle  the  concerns  of  the  partnership,  in  the  first 
place,  so  as  to  be  sure  that  the  debts  are  paid  or  provided  for ;  an<l 
then  he  may  call  for  a  division  and  take  his  share  to  himself. 
*******  This  is,  practically  speak- 
ing, the  whole  of  his  right.  And  this,  and  only  this,  is  the  ri<^ht 
which  his  private  creditor  can  acquire  by  attachment  or  execution. 
"The  creditor  may,  therefore,  attach  the  interest  of  the  debtor 
])artner  in  the  partnership  property.  This  is  universally  admitteil. 
But  can  he  attach  the  very  goods  of  the  partnership?  Or,  to  state 
the  question  more  accurately,  can  the  oflSccr  having  the  writ, 
attach  any  definite  portion  of  the  goods  and  sell  them  to  satisfy 
it?  There  is  much  diversity  of  opinion  on  this  subject;  but  we 
are  unable  to  regard  it  as  at  all  doubtful  on  principle;  that  is,  the 
conclusion   to  which   the    principles  applicable  to  the   case    lead. 
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seems  to  us  inevitable.     If  there  be  anv  doubt  it  must  ari.-e  from 
tlie  inability  of  the  law  of  partneri-hip  to  clear  itv^elf  of  the  last 
remaining  influence  of  the  old  notion    that  partnership  was    but 
oue  form  of  tenancy   in  common.     The  partner  himself  is  wholly 
without  the  right  (unless  by  agreement)  of  appropriating  to  him- 
vir  in  severalty  any  thing  whataver  whic^h  belongs  to  the  com- 
p:m  stock.    All  the  partners  togctlior  can  not  do  it,  if  it  be  needed 
ibr  the  payment  of  debts.     This  Is  universally  conceded.     If  a  pri- 
vate creditor  of  a  partner  attaches  his  interest  in  any  foriu,  his 
attachment  is  certainly  avoided  bv  the  insufticiencv  of  tlie    loint 
'>i--f'ts  to  jxiy  the  joint  debts.     How  then  can  it  be  held  either  that 
t!i:^  partner,  before  settlement  of  the  debts  and  a  division  of  the 
projK'rty,  may,  by  his  own  act,  make  some  portion  of  it  his  own ; 
"r  that  the  partner  himself  has  no  such  right,  but  that  his  private 
'Tcilitor  may  say  the  partner  has  such  right  and  may  possess  himself 
of  it  bv  attachment  or  lew  on  execution?     The  courts  which  have 
ia  recent  times  permitted  a  sheriif  to  attach  the  property  of  a  firm 
in  a  suit  against  a  partner  and  sell  the  same  on  execution,  liold  al.^o 
that  he  must  not  pay  this  over  to  the  plaintiif,  but  must  hold  the 
] TtK^oeds  subject  to  an  account  with  the  firm  to  be  paid  to  them  for 
their  creditors  if  needed  for  debts,  or  for  the  other  partners  if  it 
i>'!"n2:s  to  them  on  the  settlement.     Or  else,  that  the   purchaser 
tikes  the  property  as  tenant  in  common  with  the  other  partners,  and 
^uhject  to  an  account  between  the  partners,  which,  if  it  eventuate 
airainst  him,  will  make  his  purchase  give  him  nothing.     This  is  an 
a' knowledgment  that  the  partner  holds  his  interest  in  the  joint 
pniperty  on  terms  and  conditions  which  make  it  unreasoualile  to 
!^ul)jeet  that  property  itself  to   attachment  as  his   property.     We 
thould  say,  therefore,  that  there  is  no  general  rule  of  the  law  of 
partnership  which  rests  on  stronger  reason  than  that  a  private  cred- 
itor can  not  do  this.     We  have  no  doubt  that  this  interest  of  the 
prtner  may  be  attached  as  well  as  any  other  interest  or  property 
aii<l  levied  upon  and  sold  to  satisfy  a  judgment.     The  manner  in 
v\hi(*h  this  is  done  must  depend  somewhat  upon  local  statutory  pro- 
vi4ons.     In  general,  an  officer  ordered  to  attach  this  interest  would 
do  so  by  endorsing  such  attachment  on  his  writ ;  he  should  cer- 
tainly then  give  immediate  notice  to  the  debtor,  and  it  would  be 
expedient  and  proper  to  give  such  notice  to  the  other  partners. 
Thw  interest  would   remain  under   attachment.     "We   tliink    tliat 
the  firm  could  go  on  dealing  as  before,  buying  and    selling   and 
delivering  goods;  because  this  attachment  did  not  take  cficct  upon 


254  Executions  against  Partnerships, 

any  spscific  interest  in  any  specific  goods,  but  on  the  interest  of  the 
partner  in  the  partnership  concern. 

"  So  affairs  might  go  on  until  judgment  was  obtained  and  execu- 
tion issued,  -For  if  not,  it  would  be  in  the  power  of  any  person, 
by  mere  suit  and  allegation  of  a  demand  against  a  partner,  to  arrest 
the  whole  business  of  a  partnership  more  efrectually  than  he  couM 
do  it  by  an  allegation  of  a  debt  against  the  partnership  itself. 
When  execution  issued  the  sherilT  w^ould  sell  the  interest  of  the 
partner  in  the  partnership  in  the  same  manner  in  which  he  would 
sell  any  other  interest  or  right  which  he  levied  upon — as  a  right  to 
redeem  or  the  like — and  the  proceeds  would  be  appropriated  to  sat- 
isfy the  execution." 

Some  of  these  suggestions,  though  to  our  mind  exceedingly  per- 
tinent and  sensible,  would  have  excited  the  surprise  of  the  lawyers 
wlio  lived  before  the  days  of  Lord  Mansfield,  and  would  probably 
have  been  the  sul)ject  of  derision  in  AVestminster  Hall.  The 
answer  would  have  been  at  once,  that  when  the  interest  of  a  tenant 
in  common  in  property  was  sci/.ed  and  sold  under  an  execution 
against  him,  the  law  gave  the  right  of  possession  of  the  whole 
property  to  the  purchaser,  and  as  partner  were  only  tenants  in  com- 
mon, the  same  rule  must  necessarily  be  followed  as  to  them.  But 
since  that  age  partnerships,  like  all  the  other  legal  relations  of  life, 
have  come  to  be  viewed  in  a  somewhat  different  light,  and  such  an 
argument  would  now  be  hardly  entcrt^iined  iu  our  enlighteneil 
courts.  Certain  it  is,  that  a  different  idea  of  a  partnership  is  now 
universally  entertained,  however  much  some  of  the  judicial  tribunals 
of  this  country  might  be  inclined  to  yield  to  argument  upon  this 
subject  drawn  from  the  analogy  of  partnership  to  tenancy  in  com- 
mon ;  and  aside  from  the  reported  cases,  it  would  seem  that  the 
most  eminent  authorities  refuse  to  concede  any  force  even  to  the 
argument  from  analog-y. 

Wliat  Judge  Story  thought  upon  the  subject  is  shown  by  what  he 
says  in  his  Commentaries  on  Equity  Jurisprudence.  "It  is  Avell- 
known,"  says  he,  "that  at  law,  an  execution  for  a  separate  debt  of 
one  of  the  partners  may  be  levied  upon  the  joint  property  of  the 
partnership.  In  such  a  case,  however,  the  judgment  creditor  cnn 
levy,  not  the  moiety  or  undivided  share  of  the  debtor  in  the  proj>- 
crty  as  if  there  were  no  debts  of  the  partnership  or  lien  on  the 
same  for  the  balance  due  the  other  partners,  but  he  can  levy  the  in- 
t(  rest  only  of  the  judgment  debtor,  if  any,  in  the  property  M'hieli 
the  judgment  debtor  would  have  upon  the  final  settlement  of  all 
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the  accounts  of  the  partnership.  When,  therefore,  the  sheriff' 
H'izes  such  property  upon  an  execution,  he  seizes  only  such  undi- 
vided and  unascertained  interest ;  and  if  he  sells  under  the  execu- 
tion, the  sale  conveys  nothing  more  to  the  vendee,  who  thereby  be- 
comes nothing  more  than  a  tenant  in  common  substituted  to  the 
rights  and  interests  of  the  judgment  debtor,  in  the  property  seized. 
7,1  fndhf  the  sale  does  not  transfer  any  part  of  the  joint  properli/  to 
(m- vendee^  so  as  to  entitle  him  to  take  it  from  the  other  partners y  for  that 
roM  be  to  place  him  in  a  better  situation  than  the  partner  himself. 
B'lf  it  gives  him  properly  a  right  in  equity  to  call  for  an  account  and 
ihus  to  entitle  himself  to  the  interest  of  the  partner  in  the  property  which 
fhnllf  ujion  such  settlement,  be  ascertained  to  exist:'*     §  626. 

Several  of  tlie  Courts  in  this  country  in  which  the  question  has 
In-cn  presented,  have  arrived  at  the  same  conclusion  as  the  authors 
from  whom  we  have  quoted.  In  Deal  vs.  Bogue,  20  Pcnn.  State 
IL,  2;]3,  which  was  an  action  of  trespass  against  the  sheriff*  for  seiz- 
i'l;:, selling  and  delivering  to  his  vendee  the  partnership  goods  under 
liii  i^xecution  against  one  of  the  partners,  it  was  determined  by  tlie 
Supreme  Court  of  that  State  that  a  purchaser  at  a  sheriff'^s  sale  of  a 
partner's  interest  becomes  a  tenant  in  common  with  the  other  part- 
iHTS  80  far  only  as  to  entitle  him  to  an  account  and  that  "a  levy  to 
alJeot  the  interest  of  a  partner  can  not  touch  a  specific  proportion 
'  t'  the  gooiLs,  nor  the  whole,  because  others  have  property  in  every 
j-rt  as  well  as  in  the  whole,  coupled  with  a  right,  resting  in  con- 
tract, to  use  them  for  the  purposes  for  which  the  partnership  was 
instituted.''  It  was,  therefore,  held  that  the  action  was  well 
Irought. 

It  will  be  observed  that  this  decision  accords  exactly  with  the 
^'j'inion  of  Judge  Story  as  quoted  above.  It  goes  upon  the  idea  as 
exprc'ssed  by  Kim  that  "the  sale  does  not  transfer  any  part  of  the 
j«'int  property  to  the  vendee  so  as  to  entitle  him  to  take  it  from  the 
"ther  partners,  for  that  would  be  to  place  him  in  a  better  situation 
•iian  the  partner  himself,  but  gives  him  properly  a  right  in  equity  to 
'"Till  for  an  account,  and  thus  to  entitle  himself  to  the  interest  of  the 
[nirtner  iu  the  property  which  shall,  upon  such  settlement,  be  ascer- 
tained to  exist." 

This  view  of  the  subject  has  been  steadily  adhered  to  by  that 
^')\iTtf  and  in  several  subsequent  cases,  it  has  been  decided  that  the 
purchaser  at  a  sheriff^s  sale  of  the  interest  of  a  member  of  the  firm 
in  its  personal  property,  acquires  thereby  no  right  to  the  possession 
of  the  q^ific  chattek,  the  remaining  partners  being  entitled  to  the 
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exclusive  possession,  and  that  such  a  purchaser  is  only  a  qfia.^i 
tenant  in  common  Avith  the  other  partners,  so  far  as  to  entitle  him 
to  an  account,  but  has  nothing  to  do  with  the  settlement  of  the 
partnership  concetns,  that  being  the  right  and  duty  of  the  remain- 
ing partners ;  for  which  purpose  they  arc  entitled  to  the  possessii>n 
of  the  firm  property:  Rcinheiuicr  vs.  Hemlncjxcay,  35  Penn.  S.,  432  ; 
Lothrop  vs.  Wightman,  41  Penn.  S.,  297 ;  Smith  vs.  Emerson,  43  Poiin. 
S.,  456. 

The  earlier  cases  in  Xcav  York  also  expressly  decide  that  the 
officer,  with  an  execution  against  one  partner,  can  not  seize  the 
effects  of  the  partnership  so  as  to  deprive  the  other  partners  of  their 
possession.  In  the  matter  of  Smithy  16  John.  Rep.,  102,  the  goods 
of  a  firm  were  seized  by  virtue  of  an  attachment  against  one  of  the 
partners.  It  was  thereupon  moved  that  the  property  be  restored  to 
the  partnership.  The  Supreme  Court  of  that  State  ordered  this  lo 
be  done,  holding  that  where  an  execution  issues  for  the  separate 
debt  of  one  partner  the  creditor  takes  it  in  the  same  manner  as  the 
debtor  himself  had  it  and  subject  to  tlie  rights  of  the  other  partner. 
"  The  sheriff,  therefore,  does  not  seize  the  partnership  effects  them- 
selves," say  the  Court,  "  for  the  other  partner  has  a  right  to  retain 
them  for  the  payment  of  the  partnership  debts."  And  considering 
an  attachment  as  analogous  to  an  execution,  the  Court  thought  the 
sheriff  had  no  authority  under  it  to  take  the  goods  from  the  posses- 
sion of  the  partnership.  And  this  case  was  folloAved  in  Crane  vs. 
French,  1  Wend.,  311,  in  which  it  w^as  also  held  that  the  sheriff 
under  an  execution  agjiiust  one  of  the  partners  can  levy  upon  ami 
sell  only  the  interest  of  the  defendant  in  the  partnership  goods  but 
can  not  deprive  the  other  partner  of  the  possession  nor  deliver  tiie 
goods  to  the  purchaser. 

The  same  law^  and  practice  have  long  been  established  in  Jsew 
Hampshire.  In  a  long  list  of  cases,  commencing  with  Gibson  vs. 
Stevens,  7  N.H.  R.,  352,  and  Morrison  \s.  Blodgett,  8  N.  H.  R.,  23S, 
and  running  down  to  Garvin  vs.  Paul,  47  N.  H.  R.,  158,  the  Su- 
preme Court  of  that  State  has  steadily  adhered  to  the  rule,  not  orily 
that  the  sheriff  can  not  deliver  the  partnership  property  to  the  exe- 
cution purchaser,  but  can  not  even  seize  it  so  as  to  exclude  the  other 
partners  from  its  possession  under  an  execution  against  one  of  the 
partners  for  his  private  debt. 

The  same  opinion,  at  leiust  as  to  the  right  of  the  purchaser  to  the 
possession  of  the  partnership  property,  whatever  may  be  the  duty  or 
right  of  the  officer  to  seize  it  in  making  his  levy,  seems  to  have  been 
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t  iitertained  by  Nelson,  J,,  in  the  Supreme  Court  of  tlie  United 
States,  in  the  ease  of  Clngett  vs.  Kilbourney  1  Blaek,  349,  involving 
i!ie  question  of  the  title  of  the  purchaser  at  a  sale  of  partnership 
jT^'perty,  made  under  an  execution  against  one*  of  the  partners. 
'*We  do  not  deny,"  says  the  learned  Judge,  "but  that  the  execution 
nay  be  levied  on  the  joint  property  with  the  view  of  reaching  the 
u'ulivided  interest  of  the  judgment  debtor;  but  in  such  case  the 
]•  vv  is  not  upon  his  individual  share  as  if  there  were  no  debts  of 
ti:e  partnership  or  lien  on  the  same  for  the  balance  due  the  other 
]nrtners.  It  is  upon  the  interest  only  of  the  judgment  debtor,  if 
:iny,  after  the  payment  of  the  partnership  debts  and  other  charges 
tL«Teon.  The  purchaser  takes  the  same  interest  in  the  property 
tthioh  the  judgment  debtor  would  have  upon  a  final  adjustment  of 
1.11  the  accounts  of  the  partnership.  It  is  not  only  an  undivided 
'lit  an  unascertained  interest,  and  the  purchaser  is  substituted  to  the 
ridits  and  interest  of  the  judgment  debtor  in  the  property  sold. 
Neither  docs  the  sale  transfer  any  of  the  joint  property  to  the  pur- 
<  laser  so  as  to  enable  him  to  take  it  from  the  other  partners,  for 
tliat  would  be  to  place  him  in  a  better  situation  than  the  partner 
.iidginent  debtor)  himself.  The  remedy  of  the  purchaser  is  to  go 
iito  equity,  and  call  for  an  account,  and  thus  entitle  himself  to  the 
iriterest  of  the  judgment  debtor,  if  any,  after  the  settlement  of  the 
pirtocrship  liabilities." 

Such,  too,  is  the  law  in  Louisiana :  3Iarston  vs.  Dcivbcrry,  21  La. 
An.,  518,  from  which  it  may  be  inferred  that  the  practice  under 
tlie  eivil  law  in  such  cases  is  in  accordance  with  the  authorities  and 
'•'<''<  from  w^iich  we  have  quoted.  And  even  in  the  State  of  New 
York,  where  they  profess  to  have  discarded  the  practice  as  it  was  at 
fM  begun  under  the  cases  in  16  John.,  and  1  Wend.,  it  has  been 
riocntly  held  that  under  an  execution  against  a  special  partner  in  a 
limited  partnership  the  sheriff  can  not  seize  and  sell  the  partner- 
-'lip  effects  for  reasons  which  it  would  seem  apply  as  well  to  the 
'"^e  of  a  general  partner.  "  As  special  partners,"  says  the  Judge, 
"<^n  not  interfere  with  the  property  or  take  control  from  the  gen- 
•ral  partners,  it  follows  that  the  sheriff  on  an  execution  has  no 
-n';h  power.  He  can  not,  on  an  execution  against  such  partner,  do 
-nything  with  the  partnership  proj>erty  that  the  special  partner 
' 'tuU  not  do.  He  would,  therefore,  have  no  authority  to  take  from 
t!iO  general  partner  the  partnership  property  for  the  purpose  of 
"'IVmgthe  special  interest  of  the  special  partner  in  the  property 
and  assets  of  the  firm ;  nor  could  he  in  the  case  of  other  partner- 
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slups  sell  the  interest  of  one  partner  in  the  property  of  the  firm 
and   deliver  the  property,  in  which  such   interest  is    sold,  to     the 
purchaser :"  Harris  vs.  Murray,  28  N.  Y.,  574.     If  the  power  of  the 
officer  under  the  execution  is  to  be  measured  by  that  of  the  partner, 
as  seems  to  be  assumed  in  this  opinion,  then  it  is  clear  that  he  could 
no  more  seize  the  partnership  property  under  an  execution  against 
the  individual  partner  in  a  general  partnership  for  his  private  debt 
than  in  the  case  of  the  partner  in  the  limited  partnership ;  for  it   is 
well  settled  that  the  former  can  not  appropriate  the  partnership 
eifccts  to  the  payment  of  his  private  debt,  and  that  any  attempt  to 
do  so  would  be  void  as  against  the  partnership  or  the  other  mem- 
bers.    Nor  can  we  well  see  how  any  doctrine  different  from  that  of 
the  authorities  quoted  can  be  reconciled  with  the  decision  in    the 
case  of  Johnson  vs.  King,  6  Hum.,  233,  that  an  execution  creditor 
of  one  member  of  a  partnership  is  not  entitled  to  a  judgment  upon 
a  garnishment  served  upon  a  debtor  of  the  partnership.   The  reason 
given  in  the  case  is,  that  the  debt  belongs  to,  and  is  assets  of,  the 
prirtnership,  primarily  liable  to  partnership  debts,  and  if  a  judgment 
were  given  at  law  upon  the    garnishment  proceeding  against    the 
debtor  to  the  partnership  to  satisfy  the  separate  liability  of  one  of 
the  partners,  it  would  unjustly  abstract  a  portion  of  the  fund  pri- 
marily belonging  to  the  objects  and  purposes  and  creditors  of  the 
concern.     And  because  in  such  a  case  nothing  can  be  done  but   to 
give  or  refuse  judgment,  the  Court  having  no  power  to  impouml 
the  debt  until,  by  the  adjustment  of  all  the  partnership  affairs,  it 
shall  appear  whether  the  separate  debtor  of  the  execution  creditor 
has  any  interest  in  the  general  surplus  or  in  the  particular  debt  so 
impounded. 

Now,  according  to  all  the  authorities,  attachments  and  executions 
are  analogous  proceedings  and  the  practice  under  them  are  regula- 
ted by  the  same  rules.  The  attachment  in  this  case  was  levied  upon 
money  belonging  to  the  partnership  in  the  hands  of  a  third  person, 
its  debtor;  for  that  was  the  effect  of  the  garnishment.  How  is 
such  levy  substantially  different  from  the  levy  of  an  execution  upon 
its  goods  and  chattels?  And  what  reason  is  given  in  the  opinion  of 
the  Court  for  not  requiring  the  payment  of  this  money  to  the  cred- 
itor of  one  of  the  partners,  which  would  not  apply  with  equal  force 
to  the  case  of  an  execution  levied  upon  its  more  tangible  projKirty  *.* 
Consistency  would  require  that,  if  fn  the  latter  case  the  goods  of 
the  partnership  are  to  be  seized  and  delivered  to  the  purchaser  to 
keep  and  enjoy  until,  by  a  tedious  proceeding  in  Chancer}',  it   can 
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be  ascertained  what  interests,  if  any,  he  had  acquired  in  them  by 
his  purchase,  the  debtor  of  the  partnership  when  garnishced  should 
1m?  required  to  pay  the  debt  which  he  owes  to  the  partnership  to  the 
crt'ditor  of  the  indebted  partner  to  be  kept  by  him  upon  the  same 
<^)nflitions. 

The  authorities  upon  this  vexed  question  to  which  we  have  thus 
referred,  and  from  which  we  have  copiously  quoted,  are  certainly 
entitled  to  very  high  consideration,  and  were  tliey  unopposed  would, 
|»erhaps,  be  accepted  as  conclusive  of  the  law  upon  the  point,  for 
the  course  which  they  adopt  and  enforce,  seems  so  just  and  reason- 
able when  we  look  to  the  consequences  of  any  other  course,  as  at 
<'mx'  to  commend  itself  to  approval.  But  aside  from  the  irrepa- 
rable injur}'^  which  must  necessarily  ensue  to  innocent  parties  from 
the  forcible  seizure  and  sale  of  their  property,  and  the  delivery  of  it 
to  the  purchaser,  under  an  execution  for  a  debt  for  w^hich  they  are 
:n  no  wise  responsible,  we  think  that  strong  legal  reasons  may  be 
aJdueed  to  show  why  this  should  not  be  done. 

It  is  not  to  be  denied  that  in  ordinary  cases  of  tenancy  in  com- 
mon an  execution  against  one  of  the  tenants  must  be  levied  upon 
t!ie  common  property  by  its  seizure  and  delivery  to  the  execution 
purchaser,  regardless  of  the  injury  which  may  be  done  to  the  other 
*enants;  and  this,  although  it  may  deprive  them  of  their  actual 
I>  ♦.rHXssion  and  of  all  control  over  it,  and  may  probably  result  in  a 
'•»tal  loss  to  them  of  their  interests,  for,  whatever  may  be  the  prac- 
t:<til  injustice  of  such  a  course,  it  has  been  too  long  established  and 
U'tcd  upon  to  be  now  changed  except  by  legislation. 

The  universal  argument  with  those,  both  of  our  day  and  of  past 
U2e?,  who  have  maintained  that  the  partnership  or  the  solvent  part- 
iii'Ts  should  be  deprived  of  the  possession  of  the  partnership  prop- 
•m'  for  the  sake  of  securing  tKe  debt  of  the  insolvent  or  indebted 
inrtner,  is,  that  the  partners  are  either  tenants  in  common,  of  the 
partnership  property,  or  own  it  in  a  manner  so  analogous,  that  it 
tJust  be  dealt  with  under  executions  for  private  debts  precisely  in 
the  same  manner.  But  that  they  are  not  strictly  tenants  in  com- 
mon, all  will  now  admit.  Is  there,  then,  such  an  analogy  between  the 
two  as  to  the  tenure  of  property  that  we  must  necessarily  import 
into  the  law  of  partnership  a  rule  seemingly  so  unreasonable  as  that 
which  exists  in  the  case  of  joint  tenancy  and  tenancy  In  common  ? 
For,  as  we  «ee  from  the  authorities  above  quoted,  it  has  by  no 
meona  beoome  an  established  principle  of  that  law,  and  we  appre- 
hend, fae  been  sometimes  followed  in  recent  times  only  "from  the 
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inability  of  the  law  of  partnership  to  clear  itself  of  the  last  remain- 
ing influence  of  the  old  notion  that  partnership  was  but  one  form  of 
tenancy  in  common."  That  there  is,  however,  the  widest  distinc- 
tion, both  theoretically  and  practically,  between  the  two,  can  admit 
of  no  dispute. 

Tenants  in  common  are  defined  by  Blackstone  to  be  "such  cls 
hold  by  several  and  distinct  titles,  but  by  unity  of  possession,  be- 
cause none  knoweth  his  own  severally,  and  therefore,  they  all  occupy 
promiscuously.  This  tenancy,  therefore,  happens  where  there  is  a 
unity  of  possession,  but,  perhaps,  an  entire  disunion  of  interest,  of 
title  and  of  time." 

This  explanation  of  a   tenancy  in   common,  by  itself,  conveys  to 
the  mind  no  idea  of  a  partnership  in  the  sense  in  which  ^^'Q    are 
treating  of  it,  and  does  not,  indeed,  enter  into  its  definition  which 
is  generally  given  as  "a  combination  by   two  or   more   persons    of 
capital,  labor  or  skill,  for  the  purpose  of  business  for  their  common 
benefit.''     It  is  true  that  when  this  combination  is  of  capital,  the 
partnership  possesses  the  element  of  community  of  property  in  com- 
mon witli  such  a  tenancy,  but  in  all  other  respects  the  two  things 
are  as  different  as  any  two  subjects  with  which  the  law  has  to  deal — 
so  distinct,  indeed,  that  they  belong  to  entirely  distinct  branches  of 
the  Itiw,  the  law  of  the  one  reflecting  but  little,  if  any,  light  upon  that 
of  the  other. 

The  two  relations  rest  upon  entirely  different  foundations.  The 
very  definition  of  a  partnership  implies  an  agreement  or  contract 
between  the  parties  who  compose  it,  and  the  doctrine  of  delectus 
personarum,  has  been  ever  held  as  one  of  its  most  inviolable  ri^ht.*^, 
so  that  neither,  by  his  own  act,  nor  by  the  act  of  the  law,  can  one 
become  a  member  of  a  partnership  against  its  will,  nor  indeed,  with- 
out its  choice,  that  he  should  be  thus  associated  and  its  agreement  to 
that  effect  either  express  or  implied.  But  choice  has  nothing  what- 
ever to  do,  necessarily,  with  a  tenancy  in  common,  which  arises  ofton 
from  accident  and  between  persons  who  are  strangers,  without  eon- 
tract  and  without  any  common  interest,  or  object  or  benefit  in 
view. 

This  element  of  contract  alone,  as  it  would  seem  to  us,   would 
be  sufficient  to  justify  the  distinction  for  which  we  are  contentlincr 
between  the  manner  of  dealing  with   the   property  of  such  tenants 
and  of  a  partnership,  under   an  execution   against   the  indivi<luul 
tenant,  and  one  against  a  partner  for  his  several  debt.     For  besides 
what  is  embraced  in  the  express  contract  of  those  who  enter  into  a 
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partnership,  tlie  law  implies  and  imposes  upon  them  a  further  con- 
tract, that  the  common  property  shall  not  be  withdrawn  or  used 
othenvise  than  as  partnership  property  either  during  its  existence 
or  after  its  dissolution,  until  all  its  debts  shall  have  been  paid,  its 
liabilities  of  every  kind  fully  discharged  and  its  business,  so  far  as  it 
may  be  necessary  to  continue  it  for  this  purpose,  concluded ;  and 
this  contract  continues  operative  even  after  the  technical  dissolution 
by  the  sale  of  the  partner^s  interest  under  the  execution,  for,  as  said 
by  Lord  Eldon,  1  Swanston,  480,  in  such  case  "the  partnership  is 
considered  in  one  sense  as  determined,  but  in  a  sense  also,  con- 
tinued— ^that  is,  continued  until  its  affairs  are  settled,"  which  lan- 
guage is  almost  repeated  by  Chancellor  Kent,  who,  speaking  of  the 
effect  of  a  dissolution,  says :  "But  until  the  purpose  of  finishing 
the  prior  concerns  be  accomplished,  the  partnership  may  be  said  to 
continue :"  3  Kent's  Com.,  63. 

From  this  implied  and  inseparable  ingredient  of  every  partner- 
ship in  which  there  is  property,  springs  also,  as  we  suppose,  the  lien 
given  to  all  its  members  upon  such  property  which  entitles  them  to 
have  it  applied  to  the  payment  of  the  partnership  liabilities  in  ex- 
oneration of  themselves  from  personal  liability,  a  doctrine  which 
though  atone  time  treated  as  peculiarly  belonging  to  equity  juris- 
prudence is  now  well  recognized  and  practically  applied  in 
Courts  of  law ;  as  when,  for  instance,  two  executions,  one  against 
the  partnership  and  the  other  against  one  of  the  partners,  are  levied 
upon  the  partnership  property,  the  Court  orders  the  one  against  the 
partnership  to  be  first  satisfied  out  of  the  fund  arising  from  the  sale 
of  the  property. 

Xow  this  right  to  insist  that  the  firm  assets  and  property  shall 
not  be  withdrawn  until  all  its  debts  shall  have  been  paid,  which 
springs  into  existence  the  moment  the  partnership  is  formed,  consti- 
tutes one  of  the  most  important  features  of  partnerships,  and,  as  a 
protection  to  the  members,  is  invaluable.  But  if  under  an  execu- 
tion against  one  of  them  this  property  can  be  seized,  sold  and  given 
over  to  the  purchaser,  of  what  avail  is  the  right  ?  And  what  be- 
comes of  this  implied  lien  which,  though  a  creature  of  equity,  is 
now  recognized  and  respected  in  courts  of  law  as  well  as  in  equity  ? 
How  can  the  solvent  partner  be  deprived  of  this  advantage  by  an 
execution  for  a  debt  which  probably  had  no  existence  when  this 
right  accrued?  What  has  he  done  to  forfeit  this  prior  claim  that 
the  partnership  property  shall  be,  first  of  all,  applied  to  the  pay- 
ment of  the  joint  debts?  True,  he  may  proceed  in  equity  to  enforce 
VOL.  ni — NO.  II — 5 


p 


62  Executions  against  Partnerships. 


this  right.  But  what  in  the  meantime  becomes  of  the  property,  or 
what  assurance  has  he  that  at  the  end  of  the  litigation  he  will  not 
find  the  property  wasted  and  the  purchaser  insolvent?  It  mav  be 
said  that  if  he  has  reason  to  apprehend  danger  of  this  kind,  he  may 
procure  an  injunction  or  have  the  property  put  into  the  bands  of  a 
receiver.  But  the  former  remedy,  as  experience  teaches,  would  be 
a  very  uncertain  protection,  and  the  latter  would  be  perhaps  requir- 
ing the  settlement  of  the  complicated  affairs  of  the  partnership  by 
one  wholly  unacquainted  with  its  business.  But  why  should  he  be 
driven  to  make  this  application  instead  of  the  purchaser  who  has 
voluntarily  put  himself  in  that  position  ?  No  blame  can  attach  to 
him  for  the  non-payment  of  the  debt,  and  it  would  seem  nqtbing 
but  fair  that  the  purchaser  should  follow  up  his  purchase  with  all 
such  steps  as  might  be  necessarj^  to  ascertain  the  value  of  his  specu- 
lation and  make  it  available,  instead  of  being  put  into  a  position  to 
compel  others  to  do  it  for  him. 

So  too  if  we  follow  up  the  analogy  between  tenancy  in  common 
and  partnership  and  measure  the  powers  of  the  officer  and  the  rigbts 
of  his  vendee  under  an  execution  against  the  individual  partner  for 
his  private  debt  by  the  law  of  tenancy  in  common,  how  comes  it 
that  for  the  private  debt  of  the  partner,  the  officer  can  not  .levy 
upon  a  moiety  or  upon  any  sjiecific  part  of  the  partnership  goods? 
Such  is  certainly  not  the  law  of  tenancies  in  common.  For  as  to 
them  there  is  no  question  but  that  the  officer  with  an  execution 
against  one  may  single  out  and  levy  upon  and  seize  any  one  article 
though  it  may  constitute  but  a  very  small  proportion  of  the  com- 
mon property.  But  this  he  can  not  do  as  to  partnership  effects. 
As  to  them  he  must  make  his  levy  not  upon  the  coitus  of  the 
property,  but  upon  the  partner's  interest  in  the  whole,  and  he  imn^t 
levy  upon  that  interest  in  solido.  For,  by  all  the  authorities,  if  he 
levy  upon  and  sell  the  property  and  not  the  interest  of  the  partner, 
he  is  a  trespasser  and  can  be  sued  as  such.  He  can  not  levy  ujwn 
a  half,  or  a  third,  or  upon  any  fractional  part  of  the  jmrtnership  projv- 
erty,  nor  upon  the  interest  of  the  partner  in  any  fractional  j>art ;  the 
reason  for  which,  as  generally  given  in  the  books,  is,  "  that  if  he 
seize  but  a  moiety  the  other  will  have  a  right  to  a  moiety  of  that 
moiety;  but  he  must  seize  the  whole  and  sell  a  moiety  thereof  undi- 
vided : "  Coll.  on  Part.,  §  822 ;  Atwood  vs.  Meredith,  37  Miss.,  Ca*) ; 
Morrison  vs.  Blodgeit,  8  N.  H.,  238;  Waddcll  vs.  Cook,  2  Hill,  47  ; 
Pitman  vs.  RobicheaUj  14  La.  Ann.,  108.  But  a  better  reason,  v.e 
should  think,  is  that  it  would  be  impossible  to  ascertain  the  intercut 
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of  the  partner  in  any  one  or  in  any  number  of  the  articles  of  paiii- 
ncrship  property  less  than  the  whole. 

Even  the  community  of  property  which  existd  in  partnership  is  a 
very  different   kind  of  community  from    that  which  exists  in   a 
tenancy  in  common,  although  it  is  the  only  element  or  feature  com- 
mon to  the  two  which  is  supposed  to  give  them  so  near  a  resem- 
blance.   In  a  partnership  each  partner  is  clothed  with  authority  to 
sell  any  part  or  even  the  whole  of  its  effects,  or  the  whole  interest 
of  his  firm  in  any  one  or  in  any  number  of  articles  of  its  property, 
in  the  course  of  the  partnership  business.     He  may,  indeed,  dispose 
of  the  whole  property  to  pay  the  debts  of  the  partnership  by  sale  or 
assignment,  provided  he  do  so  honestly  and  fairly.     A  mere  tenancy 
in  common  of   course  confers  no  such  authority.     The  tenant  in 
common  can   dispose    only   of  his   undivided   interest,    and  any 
attempt  to  control  the   interest  of   his  co-tenant  without  express 
authority,  would   be   futile.     The    relation,    therefore,   in   which 
the  partner  stands  to  his  co-partners,  and  to  the  joint  proj^erty 
and  the  rights  and  powers  over  the  latter  growing  out  of  that 
rebtion,  are  widely  different  from  those  which  exist  in  a  tenancy  in 
common.    The  interest  too,  which,  in  point  of  ownership  as  a  partner 
he  has  in  the  property,  is  altogether  different  in  being  wholly  un- 
certain.   He  may  know  that  after  all  the  debts  of  the  partnership 
are  paid  and  all  balances  between  the  partners  adjusted,  he  will  own 
an  interest  in  what  balance,  if  any,  may  remain.     But  he  can  not 
.say  that  he  owns  one-half  or  one-third,  or  any  definite  part  of  the 
property ;   and  to  ascertain  his  interest  he  must  await  the  result  of  a 
iinal  settlement  which  may  strip  him  of  every  dollar  he  may  have 
contributed.      Not    so,  however,  with   a  tenancy  in  common    in 
which  each  owner's  interest  is  fixed  from  the  beginning  and  depends 
upon  no  such  contingencies.     Such  an  uncertainty  as  to  the  extent 
of  the  ownership  of  a  single  partner,  and  the  doubt  indeed  which 
may  in  many  cases  exist  whether  he  has  any  real  interest  whatever 
in  the  property  of  his  partnership,  certainly  constitutes  a  very  ma- 
terial difference  between  his  case  and  that  of  a  tenant  in  common, 
and,  as  it  would  seem,  is  enough  of  itself  to  answer  the  argument 
from  analogy  for  conformity  in  the  mode  of  dealing  with  common 
property  under  executions  against  them.     And  this  we  find  to  be 
the  opinion  of  some  of  the  most  enlightened  jurists.     Judge  Story, 
in  allusion  to  the  subject,  after  drawing  a  distinction  between  a  ten- 
ancy in  common  and  a  partnership,  showing  that  in  the  former  each 
owner  has  a  separate  and  distinct  though  an  undivided  interest — the 
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whole  of  an  undivided  moiety,  and  not  an  undivided  moiety  of  the 
whole  property,  whereas  in  a  partnership  the  partners  are  fhe  joint 
owners  of  the  whole  property,  goes  on  to  say  that  "  the  true  nature 
and  extent  of  the  rights  and  interests  of  partners  in  the  partnership 
capital,  stock,  fiinds  and  eflFects  is  therefore  to  be. ascertained  by  the 
doctrines  of  the  law  applicable  to  that  relation  and  not  by  the  mere 
analogies  furnished  by  joint  tenancy  or  tenancy  in  common."  And 
to  the  same  effect  is  the  observation  of  Mr.  Parsons  that  "  the  sup- 
posed analogies  between  the  law  of  partnership  and  other  branches 
of  the  law,  if  they  sometimes  afford  ample  illustration,  lead  to  confii- 
sion  and  error  when  we  attempt  to  carry  them  far ;  or,  by  their 
help,  deduce  from  other  departments  a  rule  which  may  control  and 
determine  a  question  of  partnership.'^ 

The  truth  is  that  the  interest  which  a  partner  has  in  the  partner 
ship  property  is  peculiar,  and  can  be  hardly  compared  to  any  other 
ownership  known  to  the  law.  It  is  wholly  unlike  a  joint  tenancy 
in  lacking  the  unities  which  are  essential  to  constitute  that  species  of 
ownership  in  common ;  and  survivorship — ^the  jus  acerescendi,  as  it 
is  understood  in  joint  tenancies,  has  no  place  in  partnerships ;  and, 
as  with  tenancy  in  common,  it  bears  resemblance  to  joint  tenancy 
only  in  the  one  point  of  community  of  property.  But  even  in  this 
there  is  but  a  resemblance ;  for  whilst  in  joint  tenancies  and  tenan- 
cies in  common,  the  extent  of  the  ownership  of  each  tenant  is 
ascertained,  in  partnerships,  as  we  have  seen,  the  interest  of  each 
partner  is  entirely  uncertain  and  can  be  ascertained  only  by  the 
winding  up  and  adjustment  of  all  its  aflairs.  So  that  they  can  be 
said  to  be  alike  in  this  only,  that  no  one  individual  is  the  sole  or 
exclusive  owner  of  the  property. 

There  is,  however,  a  survivorship  of  title  in  partnership  upon  its 
dissolution  by  the  death  of  one  of  the  partners,  not  in  the  sense  in 
which  it  is  understood  in  joint  tenancy,  but  for  the  purpose  of  sell- 
ing or  otherwise  disposing  of  its  effects  for  the  payment  of  its 
debts ;  and  this  constitutes,  it  may  be  observed,  another  difference 
between  tenancy  in  common  and  partnership.  The  executor  or 
administrator  of  the  deceased  partner  is  said  to  be  a  tenant  in  com- 
mon with  the  survivor ;  but  the  surviving  partner  is  invested  ^nth 
the  exclusive  right  of  possession  and  management  *  of  the  whole 
partnership  business  for  the  purpose  of  winding  it  up,  and  all  suits 
for  the  collection  of  its  assets  must,  at  common  law,  be  in  his  name, 
and  the  executor  or  administrator  can  not  be  joined.  And  not  only 
is  the  survivor  entitled  to  the  possession,  but  he  has  the  exclusive 
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legal  right  to  the  partnership  effects,  which,  however,  he  holds  as 
trustee  for  the  creditors  and  the  personal  representatives  of  the 
deceased :  Case  vs.  Abel,  1  Paige,  398 ;  Egbert  vs.  Wood,  3  Paige,  625  ; 
3  Kent's  Com.,  64 ;  Parsons  on  Part.,  440.  So  that  the  partnership, 
m  such  a  case,  as  has  been  previously  said,  in  a  sense  continues. 

We  should  suppose,  therefore,  that  it  would  not  be  competent  for 
the  executor  or  administrator  of  a  deceased  partner  who  had  come 
into  the  2X)sse8sion  of  the  partnership  effects  to  plead  the  tenancy 
in  common  in  a  suit  for  them  by  the  surviving  partner ;  and  hence 
it  would  appear  that  it  is  not  in  every  possessory  action  by  one  ten- 
ant in  common  against  another  that  this  defense  can  be  made ;  and 
the  exception  is  in  this  very  case  of  partnership.  The  truth  is  that, 
in  the  language  of  the  Pennsylvania  cases,  the  executor  or  adminis- 
trator is  only  a  qua^si  tenant  in  common — that  is,  so  far  and  so  fur 
only  as  to  be  entitled  to  an  account.  And  this  right  to  the  exclu- 
Mve  possession  and  management  of  the  partnership  business  with  a 
view  to  its  speedy  and  final  settlement,  is,  no  doubt,  based  upon  the 
IK»liey  of  the  law,  the  supposition  being  that  he  is  more  conversant 
with  the  affairs  of  the  partnership,  and,  therefore,  more  competent  to 
manage  them  than  a  stranger  could  possibly  be,  besides  having  the 
Ufter  right  to  demand  it  for  his  own  protection.  Now,  we  would 
.i-k  what  better  right  can  the  creditor  have  to  the  exclusive  posses- 
sion of  the  partnership  property  than  the  executor  or  administrator 
♦►f  the  deceased  partner?  Or  why  should  he  be  viewed  with  more 
£ivor  when  his  interests  conflict  with  those  of  the  solvent  partner  ? 
And  what  difference  can  it  make  whether  the  dissolution  is  caused 
U  death  or  by  the  sale  under  execution  of  the  partner's  interest  ? 

Besides,  as  argued  by  Parsons,  a  partnership  is  something  more 
than  a  joint  ownerehip  of  property,  and  there  is  certainly  some- 
thing about  it  distinct  from  the  persons  of  the  partners — something 
in  the  idea  distinct  from  its  property  and  the  persons  who  compose 
it.  Take,  for  instance,  a  commercial  partnership.  It  treats  and 
negotiates  Avith  others  as  a  partnership  and  not  as  so  many  separate 
Jtrsons.  It  contracts  and  is  contracted  with  as  a  body.  Credit  is 
given  to  it  as  such.  It  has  its  distinctive  name.  It  carries  on  its 
business  as  a  unit  though  there  may  be  an  hundred  partners.  It 
has  its  good-will,  its  customers,  its  agents,  its  property.  It  has  its 
debts  which  are,  both  at  law  and  in  equity,  to  be  paid  out  of  its 
a.'^scts  to  the  exclusion  of  the  creditors  of  the  individual  partners. 
Its  Wlktoi  contracts  must  be  signed  with  the  partnership  name  to 
be  iiaSng  iipon  it  as  a  partnership.    It  has  its  locality  regardless 
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of  the  residence  of  its  members.  It  owns  its  property  as  a  unit 
and  not  as  a  plurality  of  persons  as  in  joint  tenancies  and  tenancies 
in  common.  It  may  even  be  appointed  and  act  as  trustee  or  execu- 
tor or  guardian.  And  this  idea  of  individuality,  if  not  fully  recog- 
nized in  the  law,  is  at  least  the  commercial  sense  of  the  word. 

We  do  not  mean  to  say  that  it  is  a  quasi  corporation.  The  tw'o 
things  are  radically  different.  A  partnership  is  not  an  ideal  creature 
of  the  law,  having  a  fictitious  existence,  totally  distinct  from  those 
who  own  its  capital  stock,  endowed  with  personal  capacity,  witli 
shareholders  irresponsible  for  \is  debts,  and  ^vith  power  fi'om  its 
very  nature  and  constitution  to  act  only  through  agents,  and  con- 
tinuing the  same,  notwithstanding  changes  of  the  individuals  who 
compose  it.  On  the  contrary,  it  is  the  creature  of  contract  with 
unlimited  responsibility  upon  its  members,  each  of  whom  is  not 
only  its  agent,  but  a  security  for  the  payment  of  its  debts.  Still, 
they  both  consist  of  a  number  of  individuals  whose  capital  is  uuited 
for  certain  purposes,  to  be  accomplished  for  the  joint  benefit,  each 
governed  by  laws  peculiar  to  itself,  so  that  a  partnership  seems  in 
fact  to  be,  what  the  commercial  world  considers  it,  a  body  aggregate 
though  not  a  body  corporate  as  the  latter  words  are  understood. 

It  might  be  going  too  far  to  say  that  a  partnership  should  be  con- 
sidered in  all  cases  a  unit,  distinct  from  the  persons  of  its  members, 
but  it  would  seem  to  be  going  too  far  in  the  other  direction  to  vie^v 
it  as  nothing  more  than  the  several  persons  who  compose  it.  It  is 
not  so  treated  in  the  commercial  world,  nor  in  all  cases  in  courts 
of  law,  nor  is  it  so  in  fact,  and  we  see  no  reason  why  this  doc- 
trine of  severalty  in  partnership  should  be  adhered  to  in  any 
case  w^here  plain  justice  requires  a  different  course  to  be  taken. 
In  England  the  difficulty  has  been  overcome  as  to  their  joint 
stock  companies,  which,  unless  possessing  privileges  under  a  royal 
charter  or  some  act  of  Parliament,  are  nothing  more  than  mod- 
ified partnerships,  by  giving  them  a  corporate  character,  not, 
however,  as  corporations,  but  as  something  more  nearly  approach- 
ing them  than  common  partnerships,  and  we  can  see  no  reason  why 
the  old  notions  of  a  century  ago  in  regard  to  ordinary  partnerships 
may  not  be,  to  some  extent,  modified  in  the  same  way. 

It  would,  therefore,  seem  that  to  deal  with  a  partnership  in  legal 
proceedings  as  if  we  were  dealing  with  the  several  individuals  \vh<» 
compose  its  members,  is  to  mistake  its  true  character,  and  that,  how- 
ever it  may  have  been  viewed  in  the  days  of  black-letter  law  ^vhen 
new  and  undeveloped,  we  should,  in  this  day  of  great  commercial 
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progress,  when  not  only  commerce,  but  many  of  the  greatest  enter- 
prises in  other  fields  are  being  conducted  by  combinations  of  indi- 
viduals and  projjerty  in  partnerships,  look  at  them  in  a  different 
light  and  apply  to  them  a  somewhat  different  law. 

AVe  are,  therefore,  constrained  to  think  that  the  right  of  the  pur- 
chaser of  the  partner's  interest  in  the  partnership  effects  under  an 
execution  against  him  for  his  private  debt  to  claim  the  possession  of 
tho^jc  effects  to  the  exclusion  of  the  other  partner  and  the  correla- 
tive duty  of  the  oiBcer  to  give  such  possession  to  him,  which  is  the 
iiriit  proposition  laid  down  in  Haskins  vs.  Everett,  can  be  supported 
neither  by  analog}',  by  reason,  nor  upon  principle,  and  that  but  for 
the  support  wliich  it  is  supposed  to  receive  from  the  old  cases, 
based  upon  the  now  antiquated  notion  of  the  character  of  partner- 
ship, such  a  proposition  would  hardly  be  entertained  for  serious  con- 
jiideration. 

But  if  we  had  been  in  doubt  upon  the  question  after  weighing  the 
reas^ms  and  authorities  which  we  have  given,  the  difficulty  would 
have  been  removed  by  what  seems  to  be  the  unanimous  conclusion 
('f  the  more  modern  English  Courts,  to  whose  opinions  upon  ques- 
tions of  common  and  commercial,  law,  we  may  safely  appeal  when 
our  own  tribunals  are  at  variance. 

It  will  be  remembered  that  in  the  olden  time  the  partnership 
property  under  an  execution  for  the  private  debt  of  one  of  the 
l>artner3  was  levied  upon  precisely  as  if  the  partners  had  been 
tmants  in  common,  nor  was  any  account  taken  of  the  partnership 
iAtiy  or  of  the  liens  or  equities  of  the  other  partners,  but  the  pur- 
elia^r  acquired  an  absolute  title  at  law  to  the  share  of  the  partner, 
to  one-lialf  if  there  were  but  two,  to  one-third,  if  there  were  three, 
aad  so  on,  subject,  however,  to  an  account  in  equity ;  exclusive  pos- 
session in  the  meantime,  being  given  to  the  purchaser  as  was  the 
tnv  in  regard  to  tenancy  in  common.  Struck  as  he  could  but  be  by 
the  injustice  of  such  a  course,  Lord  Mansfield  changed  the  practice 
by  requiring  an  account  to  be  taken  at  law,  so  that  the  indebted 
partner's  interest  could  be  ascertained  at  once,  and  no  more  than 
that  interest  sold.  This  practice  was,  however,  disapproved  by 
Lord  Eldon,  and  subsequent  Judges,  because  of  the  supposed  im- 
p)asibility  of  taking  such  an  account  at  law,  and  that  jurisdiction 
WW  again  confined  exclusively  to  Courts  of  Equity.  But  since  the 
tima  of  Ix>rd  Mansfield,  it  is  believed  that  no  English  authority 
can  be  found  supporting  the  idea  that  the  property  of  the  partner- 
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ship  must  be  delivered  to  the  purchaser  under  an  execution  against 
the  individual  partner  for  his  private  debt. 

In  Gow  on  Partnership,  the  rule  is  stated  as  follows :  "The  credi- 
tor of  any  one  partner  may,  therefore,  take  in  execution  that  part- 
ner's interest  in  all  the  tangible  property  of  the  partnership ;  but  the 
levy  under  the  execution  transfers  no  part  of  the  joint  property ;  it 
merely  gives  a  right  to  an  account,  each  partner  having  an  interest 
not  in  the  whole,  but  in  the  surplus  merely."  In  Johnson  vs.  Evans, 
7  Man.  &  Gra.,  240,  Tindall,  C.  J.,  admitting  that  for  the  purpose 
of  making  the  execution  effectual  against  the  share  of  the  debt,  or 
partner  in  the  joint  property,  the  sheriff*  must  seize  the  whole,  goes 
on  to  say :  "In  any  way  of  considering  the  case,  the  seizure  of  th^ 
w- hole,  which  is  made  of  necessity,  leaves  the  property  of  the  solvent 
partner,  and  the  posse&sion  also,  which  follows  the  property  in  chat- 
tels, just  where  it  was  before,  that  is,  in  the  solvent  partner.'*  And 
referring  to  Lindley  on  Partnership,  the  most  recent  and  reliable 
English  authority  on  the  subject  upon  which  it  treats,  so  far  as  we 
are  informed,  we  find,  that  after  stating  the  law  to  be  undoubtedly 
that  the  sheriff*,  wdth  an  execution  against  the  individual  partner  for 
his  private  debt,  if  he  desires  to  levy  upon  his  interest  in  the  part- 
nership property,  must  seize  it,  says :  "It  is  to  be  observed  that 
the  sheriff*  seizes,  sells  and  assigns,  but  he  has  no  business  to  take 
the  goods  of  the  firm  out  of  the  possession  of  the  solvent  partners,'' 
citing  Patterson,  J.,  in  BurneU  vs.  Hunt,  5  Jur.,  650;  see  also 
Fox  vs.  Hanbury,  Cowp.,  445;  Button  vs.  Morrison,  17  Ves.,  201 ; 
Sltler  vs.  Walker,  Freeman's  Ch.  R.,  (Miss.)  77. 

The  officer  then,  in  such  a  case,  levies  upon  the  interest  of  the 
indebted  partner  and  seizes  the  whole  of  the  partnership  propertv. 
But  it  is  evident  that  the  seizure  intended  does  not  necessarily  mean 
an  actual  taking  from  the  possession  of  the  partnership,  or  of  the 
solvent  partners.  We  suppose  that  all  that  is  meant  is,  that  kind  of 
seizure  which  is  implied  in  every  levy  upon  personal  property ;  and 
it  is  well  understood  law  that  the  officer  need  not  actually  take  into 
his  possession  the  goods  or  other  personal  property,  in  order  to 
make  his  levy  complete  and  eff'ectual.  All  that  is  required  is  that 
he  shall  have  the  property  in  view  and  openly  assert  his  title  under 
the  execution.  Much,  however,  will  of  course  depend  upon  the 
character  of  the  property  levied  upon  as  to  the  necessity  or  propriety 
of  taking  it  into  his  actual  possession ;  and  w^hilst  in  many  cases  of 
the  kind  of  which  we  are  now  speaking,  a  regard  for  his  own  safety 
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and  for  the  interest  of  the  creditor,  might  require  of  the  officer  an 
actual  seizure  and  the  dispossession  of  the  partner  not  in  fault, 
cases  may  be  readily  imagined  in  which,  on  the  other  hand,  regard 
for  the  interests  of  the  solvent  partners  might  justify  a  different 
course. 

And  now,  having  considered  the  question  whether  the  purchaser 
under  the  execution  against  a  partner  for  his  private  debt  of  his 
interest  in  the  partnership  property  is  entitled  to  its  exclusive  pcs- 
f5es?ion,  subject  only  to  be  called  to  account  in  a  Court  of  Equity 
by  the  other  partners,  we  come  to  the  inquiry  whether  an  action  of 
replevin  can  be  maintained  against  him  for  its  recovery  by  the  part- 
nership when  he  has  obtained  such  possession  by  its  delivery   to 
him  by  the  officer,  the  negative  answer  to  which  is,  it  will  be  re- 
membered, the  second  resolution  in  our  case.     And  this  question 
we  will  dispose  of  very  briefly.    Its  answer  indeed  depends  entirely 
upon  the  one  first  proposed,  and  already  discussed,  as  to  the  right  of 
the  purchaser  to  demand  possession  of  the  officer;  for  if  he  is  not 
entitled  to  such  possession,  the  officer  transcends  his  authority  and 
goe^  beyond  his  duty  in  delivering  the  property  to  him,  and  thereby 
l)ecomes  a  trespasser  ab  initio :    Six  Carpenters  Case,  1  Smith's  Ld. 
Ckses,  259,  and  notes.     And  being  such  trespasser,  he  would  never, 
in  contemplation  of  law,  have  acquired  any  title  by  his  levy,  and  of 
rourse  could  communicate  none  to  the  purchaser.     Such   delivery 
would  not  be  one  of  those  irregularities  in  the  manner  of  executing 
the  -writ  which  have  been  held  not  to  vitiate  the  title  of  the  pur- 
chaser, but  a  misfeasance  which  would  invalidate  every  step  which 
had  been  previously  taken  by  him  under  the  execution,  no  matter 
how  regular.     Indeed,  it  would  be  impossible  that  such   delivery 
(Viuld   be  made  without  the  purchaser's  being  a  participator  in  the 
vrron^^ul  act ;  for  the  sale,  to  be  effectual,  must  be  of  the  partner's 
interest  and  not  of  the  whole  property ;  which  would  necessarily 
bring  home  to  the  purchaser  knowledge  of  the  rights  of  the  other 
ijartneTS.     A  sale,  accompanied  by  such  a  transgression  of  author- 
itv   "would   be   no   more   defensible   either   by   the   officer   or   the 
l^urchaser,  than  a  sale  of  the  entire  property  or  of  the  entire  title 
(if  any  specific  part  of  it  without  regard  to  the  partner's  limited 
interest^  which,  we  take  it,  would  be  absolutely  void  even  as  to  that 
interast;  for   besides   making  himself    a    trespasser  by  such   sale 
I  Wadddl  vs.  Cook,  2  Hill,  47),  he  can  levy  upon  and  sell,  for  the 
private  debt  of  the  partner,  no  more  than  the  partner  could  him>olf 
•sell  A^tlM*  purpose;  and  it  has  been  held  in  a  number  of  ca?<?s. 
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that  a  sale  made  by  one  partner,  not  of  his  interest,  but  of  the  part- 
nership property  itself  on  private  account,  is  an  absolute  nullity  if 
the  partnership  elect  so  to  treat  it.  But  independently  of  the  latter 
reason,  the  fact  that  by  making  such  sale  he  becomes  a  trespasser  in 
the  act  of  sale,  and  consequently  as  to  every  previous  act  done  by 
him  under  the  writ,  would  of  itself  be  sufficient  to  render  the  sale 
ineffectual  to  pass  title  to  the  purchaser,  as  title  can  not  be  derived 
through  the  trespass  of  another. 

The  position  that  the  officer  after  having  sold  the  partnership 
projierty  under  an  execution  against  the  individual  partner  for  his 
private  debt,  can  deliver  possession  to  the  purchaser,  it  is  believed, 
has  been  decided  by  no  other  case  in  this  country  except  that  of 
ILhskins  vs.  Everdi,  and  the  only  direct  authority  for  its  support 
which  we  have  been  able  to  find  is  a  dictum  of  Cowen,  J.,  in  the 
Ci\6e  of  Phillips  vs.  Cookj  24  Wend.,  407,  where  he  uses  this  lan- 
guage :  "  AVith  deference,  I  do  not  see  that  the  authorities  will  justify 
his  refusal  to  deliver  possession  either  at  law  or  in  equity,  except 
under  the  sanction  of  some  court  qualified  to  direct  him  in  sujh  a 
course."  We  suppose  the  deference  here  meant  was  to  the  opinions 
of  his  brother  Judges,  who,  he  tells  us,  in  the  beginning  of  hi.s 
opinion,  had  some  difficulty  upon  the  question,  which  was  whether 
trespass  would  lie  against  the  sheriff  for  seizing  and  selling  under  a 
f,  fa.y  the  property  of  an  insolvent  firm  to  satisfy  the  individual 
debt  of  one  of  the  members.  The  Court,  however,  after  sonic 
difficulty,  as  it  seems,  finally  agreed  that  the  sheriff  was  not  liable 
to  the  action  for  the  seizure ;  but,  as  we  are  left  to  infer,  did  not 
agree  that  possession  could  be  given  by  him  to  the  purchaser  at  his 
sale ;  and  probably  if  the  question  had  been  whether  he  had  uot  by 
such  a  delivery  made  himself  a  trespasser,  the  result  would  have 
been  different;  and  we  have  seen  that  in  the  case  of  Hairris  vs. 
Murray,  in  28  N.  Y.  R.,  the  opinion  is  expressed  that  the  sheriff 
has  no  right  in  such  a  case  to  deliver  to  the  purchaser.  So  that  we 
may  assume  the  law  in  that  State  to  be,  that  the  sheriff,  selling  the 
partner^s  interest  under  an  execution  against  him,  has  no  authority 
to  deliver  {wssession  of  the  partnership  property  to  the  purchaser; 
and  in  this  we  believe  that  all  the  cases  and  authorities  agree,  uuless 
we  consider  Haskins  vs.  Everett  an  exception. 

Whether  if  such  possession  is  delivered,  an  action  of  replevin 
will  lie  against  the  purchaser  by  the  partnership,  we  believe  from 
our  researches,  has  never  directly  arisen  in  any  other  case.  Actions 
of.  trespass  against  the  officer  for  seizing  the  partnership  property, 
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and  thereby  depriving  the  other  partners  of  its  possession,  have 

heen  freqnent  and  have  been  sustained,  or  not,  according  to  the  views 

which  have  been  entertained  by  the  courts  as  to  tlie  right  of  the 

officer  to  seize  the  partnership  eflects  under  an  execution  against  one 

i»f  the  members ;   upon   Avhich   subject,  as  we  have  seen,  there  is 

irreat  conflict.     In  Scrugkam  vs.  Carter,  12  Wend.,  131,  it  was  held 

that  an  action  of  replevin  will  not  lie  against  the  sheriff  by  the  other 

pirtners  for  seizing  and  removing  the  goods  of  the  partnership 

under  an  execution  against  one  of  the  partners,  uj)on  the  ground 

that  the  levy  invested  the  officer  with  all  the  rights  as  to  possession 

and  control  of  the  property  which  the  defendant  in  the  execution 

yA;  and  that  as  one  partner  could  not  be  deprived  of  the  possession 

<f  the  partnership  goods  at  the  suit  of  the  other  partners,  the  officer 

who  had  acciuired  his  interest  by  the  levy  could  not  l)e.     But  us  is 

Well  said,  we  think,  by  Parker,  J.,  in  Morrison  vs.  Blodgeft,  this  does 

liut  show  that  an  action  might  not  well  be  maintained  against  any 

third  person,  or  even  against  the  officer  himself.     But  the  question 

of  course  would  be  a  verv  different  one  if  the  action  be  brout;lit 

hirainst  the  i}urchaser.     If  the  officer  has  no  right  to  deliver  posscs- 

.^ion  to  him,  he  acquires  such  possession  by  a  wrong,  in  which,  as 

v.e  have  said,  he  must  necessarily  have  participated  if  he  purchase 

<  aly  a  partner's  interest,  and  nothing  can  be  clearer  than  that  he 

t-an  thereby  acquire  no  right  to  retain  it. 

It  will  be  observed  that  the  conflict  in  the  American  cases  is  prin- 
fipally  confined  to  the  question  as  to  the  manner  in  which  the 
"•licer  should  make  his  levy  of  an  execution  against  an  individual 
partner,  some  of  them  holding,  as  we  have  seen,  that  the  interest  of 
tk'  partner  must  be  levied  upon  in  the  same  manner  as  his  stock  in 
s  private  corporation,  treating  his  interest  in  fact  as  if  it  were  some- 
tiiing  intangible;  while  others  decide  that  such  interest  may  be 
levied  upon  the  whole  corpus  of  the  partnership  property,  and  that 
tiie  officer  may  seize  all  the  tangible  effects  of  the  firm.  The  latter 
cmirse  is  in  accordance  with  the  English  rule  and  is  supported  by 
t:ie  decided  weight  of  authority.  And  not  only  may  he  do  so,  but, 
a^ording  to  these  authorities,  he  must  do  so  for  his  own  protection 
and  to  make  the  execution  effectual.  The  manner  of  levying  we 
'•appose  must  be  exactly  as  if  the  execution  were  against  the  part- 
nership itself,  although  the  verj-  property  itself  is  not  levied  upon, 
t)ur  only  the  partner's  interest.  Kor  would  a  levy  in  any  other 
manner  be  effectual.     But  it  is  evident  that  where  this  is  the  require- 
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ment,  it  may  sometimes  lead  to  very  great  difficulties  in  the  execu- 
tion of  the  writ.  We  will  suppose,  for  instance,  that  the  partner- 
ship property  consists  of  vessels  engaged  in  navigation,  only  one  of 
which  is  found  within  the  sheriff's  bailiwick  during  the  time  witliin 
which  he  is  required  to  execute  the  writ,  or  that  the  partnership  is 
a  mercantile  one  with  establishments  and  goods  in  different  counties 
or  even  in  different  States.  Is  the  officer  to  levy  upon  the  property 
within  his  bailiwick,  and  sell  the  partner's  interest  in  that  part? 
That,  according  to  the  weight  of  authority,  as  we  have  seen,  he  can 
not  do.  For  how  would  the  interest  of  the  partner  in  one  vessel  or 
in  one  stock  of  merchandise  be  ascertained  in  the  cases  supposed? 
And  if  we  suppose  the  other  portions  of  the  partnership  property 
to  be  levied  on  at  the  same  time  in  other  jurisdictions,  how  could 
the  conflicting  rights  of  the  execution  creditors  and  purchasers  be 
settled  ? 

However  such  embarrassing  questions  may  be  decided  when  they 
arise,  we  must  conclude  to  adopt  as  the  general  rule  of  the  law  of 
partnerships  that  the  officer  is  required  to  levy  his  execution  upon 
the  interest  of  the  individual  partner  in  the  partnership  effects  by 
"seizing"  such  effects  if  they  be  tangible,  and  that  those  States 
which  have  adopted  and  follow  a  different  course,  as  New  Hamp- 
shire, for  instance,  have  a  law  upon  the  subject  peculiar  to  them- 
selves. Having  made  the  seizure,  it  will  of  course  be  the  duty  of 
the  officer  to  continue  in  possession,  either  by  himself  or  his  bailifi^ 
until  sale;  not,  as  we  think,  however,  necessarily  depriving  the 
other  partners  of  all  control  or  management ;  for  there  might  be  many 
cases  in  which  neither  the  safety  of  the  officer  nor  the  interests  of 
the  execution  creditor  would  require  such  exclusion ;  as  in  cases  of 
large  manufacturing  and  commercial  partnerships,  the  solvency  and 
honesty  of  which  were  undoubted.  In  such  cases  the  firm  might 
well  be  permitted  to  "go  on,  dealing  as  before,  buying  and  selling 
and  delivering  goods:"  Parsons  on  Part.,  357.  This,  however, 
would  be  a  matter  for  the  discretion  and  judgment  of  the  officer  and 
his  right,  under  this  general  rule,  to  take  the  exclusive  posses- 
sion could  not  perhaps  be  questioned.  But  after  the  sale  he  must 
abandon  or  give  over  the  possession  of  the  property  to  those  from 
whom  it  was  taken.  Having  secured  his  own  safety  and  the  rights 
of  the  creditor  by  his  possession  up  to  that  point,  he  must  leave  the 
purchaser  afterwards  to  look  out  for  its  own  safety,  and  the  latter 
having  bought  an  uncertain  and  unascertained  interest  must  take  all 
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the  risk  for  the  future,  and  must  take  whatever  steps  may  be  neces- 
s:an-  to  ascertain  that  interest  and  make  it  available.  He  has  no 
right  to  the  possession  of  the  property,  and  if  he  should  obtain  it 
either  by  delivery  to  him  by  the  officer  or  in  any  other  manner,  the 
action  of  replevin  could  be  successfully  maintained  against  him  for 
it  by  the  former  partnership  or  its  members.  This,  we  think,  is  the 
fair  conclusion  from  all  the  cases,  except  that  of  Haahina  &  Reynolds 
vs.  Everett, 

R,  Hutchinson. 

Memphis,  Tennessee. 


THE  PRIVILEGE   TAX. 


Xo  man  shall  be  deprived  of  his  property  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land :  Constitution  of  Tennessee, 
Art.  1,  Sec.  8. 

Excessive  fines  shall  not  be  imposed :  76.,  sec.  16, 

The  courts  shall  be  open  and  right  and  justice  shall  be  adminis- 
tered without  sale,  or  denial,  &c.:     76.,  sec.  17. 

Passing  to  art.  2,  sec.  28,  we  find  the  usual  Constitutional  pro- 
vision that,  "taxation  shall  be  equal  and  uniform."  "But,''  it  is 
added,  "the  Legislature  shall  have  power  to  tax  merchants,  peddlers 
and  privileges  in  such  manner  as  they  may  from  time  to  time 
direct." 

No  hereditary  privileges  are  to  be  granted,  and  monopolies  are 
forbidden. 

The  former  provisions  are  under  the  head  of  the  Declaration  ol 
Rights. 

It  is  natural  to  infer  that  there  is  in  reason  and  there  ought  to  be 
in  law  a  known  and  permanently  defined  line  of  distinction  some- 
where, between  a  right  and  a  privilege. 

We  do  know  that  there  is  often  a  marked  difference  in  what  the 
law  in  a  given  case  is,  and  what  it  ought  to  be. 

It  is  equally  clear  that  men  have  certain  natural  rights  that  no 
Constitution,  nor  no  legislative  enactment  ought  to  interfere  with. 
Whatever  these  rights  may  be  generally  conceded  to  be,  it  is 
unwise  legislation  that  either  touches  or  threatens  them. 

In  discussing  this  subject,  we  concede  that  the  taxing  power  cf  a 
legislature,  in  the  absence  of  any  constitutional  provision,  is  practi- 
cally without  limit,  so  long,  on  the  hand  of  equity,  as  equality  is 
observed,  and  so  long,  on  the  hand  of  law,  as  it  has  the  force  at 
command  {o  collect  its  levies. 

The  foregoing  provisions  of  the  Constitution  of  1870,  are  in  sub- 
stance  identical  with  the  provisions  of  the  Constitution  of  1834. 

It  has  been  the  habit  of  our  Legislature,  from  time  to  time,  to 
exercise  the  grant  of  power  following  the  above  disjunctive  cou* 
junction  "but,"  by  passing  acts  enumerating  certain  occupations 
and  transactions,  and  by  legislative  enactment  defining  them  to  be 
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privileges.  The  Legislature  finds  a  man  exercising  one  of  the 
rights  that  are  guaranteed  formally  to  every  citizen  by  every  Con- 
stitution— ^and  presto  pass/  Be  it  enacted,  &c.,  that  this  is  a  privi- 
lege, and  it  is  such  in  a  second.  .  The  benefit  thus  conferred  must 
be  paid  for.  The  Legislature  fixes  the  price.  It  is  an  eagle  to-day. 
It  may  be  a  thousand  eagles  next  year.  If  not  promptly  paid,  it  is 
doubled;  a  fine  is  imposed.  Imprisonment  is  threatened.  Goods 
are  distrained  and  confiscated.     This  is  taxation  of  privileges. 

To-day,  it  is  such  a  privilege  to  follow  the  business  of  a  merchant 
or  a  butcher.  Next  year,  or  the  next,  it  may  be  a  like  privilege  to 
he  a  firmer,  or  to  be  the  parent  of  a  male  child,  as  the  Legislature 
may  direct. 

AYe  quote  the  enacting  clause  in  one  of  these  acts,  as  a  suitable 
illii:>tration.  "Be  it  enacted,"  <Src.,  "that  the  occupations  and  trans- 
actions that  shall  be  deemed  privileges,  and  taxed,  and  not  be  pur- 
sued or  done  without  license,  are  the  following."  (The  italics  are 
oar«,  of  course,  in  all  quotations  of  laws,  Ac.) 

Then  follows  the  long  list.  Let  every  friend  of  his  State  read 
it,  think  of  it,  and  ask  himself  to  what  may  all  this  lead?  Various 
acts  have  been  passed,  as  has  been  intimated,  levying  fines  and 
penalties  for  non-payment,  &c.  We  refer  to  a  few  examples :  Clerk 
to  issue  distress  warrant  for  a  tax  double  the  highest  tax  imposed 
upon  any  privilege,  and  the  officer  shall  distrain  delinquent's  goods : 
Act  1847,  ch.  161,  sec.  23. 

The  oflScer  to  execute  such  warrant  at  once  or  be  liable  for  double 
tax,  costs,  &c.,  lost  by  his  delay:     76.,  sec.  24,  Act  1849,  ch.  122. 

In  all  cases  where  such  penalties  are  recovered,  double  clerks* 
fees  and  double  attorneys'  fees  allowed:     Code,  sec.  707. 

In  the  Revenue  Laws  of  1867-8,  ch.  79,  sec.  16,  we  see  the  follow- 
ing: **No  injunction  or  petition  for  mandamus  shall  be  granted 
bv  any  Judge  or  court  in  this  State,  or  any  bill  or  petition  for  man- 
damus alleging  the  illegality  or  unconstitutionality  of  any  of  the 
revenue  laws  of  this  State  restraining  any  officer  or  officers  charged 
with  the  collection  of  the  public  taxes  of  this  State,  except  upon 
a  final  hearing  of  any  cause  in  the  court  of  last  resort  if  an  appeal 
should  be  taken  to  that  court;  provided,  that  should  any  person  be 
proceeded  against  by  an  officer  charged  with  the  collection  of  the 
odb-lic  revenue,  or  failing  to  [>ay  the  revenue  due  the  State  or  County 
^r  fi>r  any  violations  of  the  revenue  laws  of  this  State,  such  person 
or  jwnsons  shall  immediately  suspend  business,  and  shall  not  by 
or  themselves,  or  any  other  persons  whatever,  be  permitted 
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to  transact  or  carry  on  the  business  or  occupation  for  the  viola- 
tion of  the  law  for  which  he  or  they  have  been  proceeded  again>t. 
A  violation  of  this  act  is  a  misdemeanor,  and  on  conviction,  the 
party  violating  the  laws  shall  be  subject  to  a  fine  of  one  hundred 
dollars  and  shall  be  imprisoned  in  the  county  jail  for  a  period  not 
exceeding  twenty  days/'  &c.,  &c. 

It  has  been  the  habit  of  the  Legislature  also  to  tax  litigation 
from  time  to  time.  See  Act  1871,  ch.  101,  sees.  1  and  3,  imposing 
a  tax  on  the  losing  party.  It  will  be  interesting  for  the  close  stu- 
dent of  law,  and  the  science  of  govetnmeut,  to  compare  this  act 
and  all  others  like  it  with  sec.  1,  art.  1,  of  our  Constitution. 
AVhich  is  right?  Which  is  the  better  fitted  for  a  theory  of  law, 
and  which  the  better  for  actual  practice  ? 

What  can  we  say  is  the  standard  price  that  the  Legislature  may 
put  upon  the  judicial  determination  of  a  citizen'^  right? 

The  Constitution,  as  above  said,  provides  that  taxation  shall  be 
equal  and  uniform,  but  then  follows  the  disjunctive  and  contrary 
clause,  under  which  the  Legislature  may  make  it  otherwise  at  any 
time  and  in  any  degree,  at  the  will  and  caprice  of  that  body.  If 
this  law  relating  to  the  special  taxation  of  merchants,  peddlers  and 
privileges  has  any  origin  in  precedent,  it  is  found  in  the  English 
excise  laws,  and  we  will  undertake  a  brief  review  and  a  comparison 
to  see  how  much  our  law  of  special  taxation  has  gained  in  these 
years  of  advancing  civilization.  The  English  Excise  originated  in 
the  war  between  Cliarles  I.  and  the  Parliament.  According  to 
Blackstone,  John  Pym  was  the  evident  father  of  it. 

But  in  the  origin  of  it,  it  was  a  tax  laid  upon  commodities  in  the 
hands  of  the  consumers,  the  venders,  or  else  the  manufacturers.  In 
the  first  place,  the  tax  was  levied  upon  beer,  ale,  cider  and  perrj'; 
and  when  the  people  had  become  somwhat  accustomed  to  this,  the 
list  of  articles  was  gradually  extended,  until  it  was  pronounced  to 
all  practical  purposes  a  general  tax.  Pym  writes  to  Hothani  as 
Justice  Blackstone  states,  "that  they  had  proceeded  in  the  excise  to 
many  particulars,  and  intend  to  go  on  further ;  but  that  it  would 
be  necessary  to  use  the  people  to  it  little  by  little." 

It  was  in  effect  a  change  in  the  form  of  the  customs  and  an  exten- 
sion of  them,  although  it  was  a  separate  tax. 

When  this  species  of  taxation  had  become  general,  and  had  been 
to  some  extent  established  by  custom,  spirits  were  excised  at  the 
distillery;  printed  silks  and  linens  at  the  makers;  while  such 
articles  as  silver  plate  were  excised  in  the  hands  of  the  vender  or 
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merchant,  and  to  save  the  trouble  of  taxing  the  various  articles  he 
might  sell,  he  paid  a  specific  sum  per  annum  for  which  he  obtained 
a  license  to  sell  this  class  of  taxable  commodities ;  but  this  was 
considered  a  payment  of  the  tax  on  the  property.  Such  was  the 
txlious  excise  in  England  in  those  revolutionary  times,  but  in  Ten- 
nessee the  merchant  not  only  has  to  pay  a  property  tax  like  other 
citizens,  if  he  has  property,  but  he  must  pay  a  tax  on  the  goods  he 
<ells,  represented  by  the  capital  with  which  he  buys  them ;  and,  still 
further,  he  must  pay  a  tax  for  the  privilege — ^a  bonus  demanded  of 
liini  and  collected  of  him  for  no  compensation,  practical  or  theoreti- 
oal;  a  something  taken  by  the  State  for  nothing.  Besides  this,  he 
must  give  bonds  and  must  make  strange  oatlis,  all  of  which  things 
maybe  fully  seen  on  reference  to  our  revenue  laws, "but  are  unpleas- 
antly familiar  to  a  minority  class  in  Tennessee. 

The  moment  when  this  species  of  special  taxation  is  sufficiently 
extended  to  touch  generally  the  classes  of  citizens  in  the  majority, 
like  a  great  pain,  it  will  find  quick  relief,  and  will  vanish  like  an 
ua-'ubstantial  shadow. 

In  Englj>nd  the  excise  was  laid  upon  lands  sold  at  auction,  the 
auctioneer  paying  a  pound  rate,  and  also  an  annual  duty  in  ad- 
dition. 

In  Tennessee  the  land  is  taxed  in  the  first  instance.  Second,  the 
afrent  who  sells  is  taxed  a  per  cent,  on  the  sale,  and  a  specific  sum 
<tn  his  occupation  or  privilege.  Third,  the  auctioneer  is  taxed. 
Fourth,  there  is  a  tax  on  the  transaction  itself  of  a  certain  per 
<'ent.  of  the  price  of  the  land. 

In  regard  to  the  memorable  levy  of  ship  money  in  England,  the 
tax  on  one  of  the  wealthy  commoners  was  only  a  few  shillings. 
Hampden  resisted  this  in  the  courts,  but  the  overruling  tendency  of 
^'oiirts  to  sustain '  revenue  measures  led  to  his  defeat  and  for  this 
roai?on,  convinced  that  property  was  not  safe  in  England,  he  and 
Cromwell,  as  it  will  be  remembered,  started  for  America. 

Under  the  Tennessee  privilege  tax  not  a  few  shillings  is  imposed 
npon  a  wealthy  man,  but  ten,  twenty-five,  fifty,  one  hundred,  two 
hundred  dollars,  are  taken  by  force  from  a  man  M'ho  has  only  his 
hands  and  his  industry.  If  he  has  any  goods,  they  are  distrained. 
If  he  18  unable  to  "deliver^'  promptly  at  the  cry  "stand^^ — penalties 
are  imposed — he  must  stop  business ;  he  is  deprived  of  property, 
deprived  of  the  privilege  of  toil,  deprived  in  fact  of  liberty. 

h  is  interesting  to  note  what  Mr.  Blackstone  says,  after  giving 

Itefirt  of  articles  to  which  the  excise  was  applied,  which  of  itself  will 
YOU  in — NO.  II — 6 
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not  occupy  much  more  thau  a  square,  printers'  measure,  he  adds 
these  words,  "  a  list  which  no  friend  to  his  country  would  wish  to 
see  further  increased.'^ 

What  would  he  have  said  to  our  list  of  occupations  and  transac- 
tions that  are  so  heavily  taxed  without  the  remotest  reference  to  any 
idea  of  property? 

What  is  a  privilege  ? 

Light  is  a  thing  which  God  said  let  it  be,  and  it  M^as. 

A  privilege  is  anything  which,  let  our  Legislature  say,  let  it  be  a 
privilege,  and  a  privilege  is  that  thing,  and  that  thing  is  a  privilege. 
Tliis  peculiar  clause  in  our  Constitution  and  the  action  of  the  Legis- 
lature has  led  to  the  discussion  of  the  above  question,  and  the  above 
definition  of  a  privilege  will  abide  the  test  of  law  in  this  State  as 
we  shall  see.  Anything  seems  to  be  a  privilege  on  which  a  tax  is 
laid  if  it  does  not  come  under  the  head  of  property,  merchant,  or 
peddler.  However  absurd  the  statement  may  seem,  it  is  true  that 
as  the  law  is  in  this  State,  there  is  scarcely  a  trade,  profession,  occu- 
pation, art,  craft  or  device ;  not  a  faculty  of  the  mind  or  member  of 
tlie  body  capable  of  exercise  and  of  work ;  and  not  any  way  or 
means  w^hereby  a  man  may  possibly  earn  his  bread,  that  may  not  be 
taxed  in  any  degree,  at  the  will  of  the  Legislature  for  the  time  being, 
and  what  is  not  taxed  is  by  the  grace  of  that  body  and  not  by  the 
right  of  the  citizen. 

If  this  be  true,  it  will  be  seen  that  it  is  time  that  some  change  be 
asked  by  the  people,  before  the  time  shall  come  when  all  shall  be 
made  to  feel  the  hand  of  power  that  may  be  brought  down  upon  one 
or  more  at  any  moment.  It  is  time,  too,  that  the  few  who  have  felt 
and  are  now  feeling  its  pressure,  should  ask  relief  from  the  Legisla- 
ture itself,  the  only  power  able  to  afford  a  remedy  until  either  the 
Constitution  is  altered,  or  the  whole  people,  driven  by  the  exercise 
of  this  power  to  revolution. 

If  the  above  statement  as  to  what  our  law  is  was  made  in  ordi- 
nary newspaper  correspondence,  it  might,  with  some  justice,  be 
called  sensational  writing.  We  are  not  writing  for  this  purpose, 
but  to  point  out  what  we  believe  to  be  a  great  evil,  and  to  ask  a 
remedy.  Having  made  the  above  statement  in  the  serious  belief 
that  it  is  practically  true,  we  now  come  to  the  proof  of  its  truth  by 
the  testimony  of  reason  and  the  evidence  of  experience. 

We  have  made  sufficient  quotations  from  our  revenue  l^ws  to  give 
some  notion  of  them  to  such  as  are  not  familiar  with  them.  It  has 
been  held  by  some  that  wherein  these  statutes  assume  to  lay  a  tax 
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iiIH)n  an  occupation  not  had  or  benefitted  by  any  charter  from  the 
J^tato,  and  which  has  received  no  benefits  specially  from  any  legi.sla- 
tion,  it  being  vSuch  an  occupation  as  is  not  opposed  to  public  policy, 
takes  no  special  benefit  from  public  highways  or  franchises,  but  is 
Mich  as  all  citizens  are  supposed  to  have  a  natural  right  to  carry  on 
in  the  pursuit  of  happiness,  or,  in  more  practical  terms,  in  the  earning 
<»f  an  honest  living — they  are  unconstitutional,  as  such  an  occupa- 
tion is  a  right  existing  independent  of  the  Legislature,  and  not  a 
privilei^e  in  which  the  latter  has  any  proprietary  and  taxable  inter- 
K.  We  will  review  some  of  the  reasons  advanced  in  sup])ort 
"f  tin's  position.  So  far  as  the  Constitution  of  itself  is  concerned, 
tb»'  clauses  quoted  in  this  article  are  sufficient  for  our  purpose,  and 
tlivv  must  be  remembered.  When  some  special  word  is  used  in  a 
^'"iitract  or  in  a  statute,  or  in  a  constitution,  its  usual  and  legal  dofi- 
iHtiiin  must  hold,  unless  the  context  show  that  some  other  signifi- 
f'^Uion  is  intended.  {State  vs.  Smith,  5  Humph.,  39-J).  Suppose  the 
oicujKition  sought  to  be  taxed  is  that  of  a  farmer.  The  Legislature 
^'inls  A.  in  possession  of  a  farm  on  which  the  property  tax  is  paid. 
He  has  horses,  plows,  seeds  and  all  things  ne(;essary  to  carry  on 
tiinuing  ojierations.  His  right  to  plow  his  ground  and  sow  his  seed 
ii:^  been  recognized,  and  he  has  been  in  the  undisturbed  enjoyment 
"f  it.  To  do  this  work  is  a  right  in  him  as  inviolate  and  indefcas- 
iWe  as  anything  known  in  law  as  a  "vested  right." 

^ueh  a  right  writers  on  constitutional  law^  have  said  the  Legisla- 
t'lrc  has  no  power  to  deprive  a  man  of.  See  Sedgwick  on  Constitu- 
^'mui  Law,  511.  (Such  a  power  as  this,  howx^ver,  our  Legislature 
^'>  <*xercised,  and  is  exercising  every  year.)  It  is  said  that  a  Leg- 
J^ature  can  not  select  any  specific  property  as  the  subject  of  taxa- 
^i"'i  and  assess  the  owner  distinctly  from  his  equal  share  of  tax  as 
f^quired  of  all  persons.  If  the  law  of  taxation  stands  on  any 
*  ''imlation  other  than  force,  and  the  iron  pedestal  of  power,  it  is  on 
' ;"  principle  of  equity  and  uniformity.  If  it  is  law  that  one  man's 
pr"p:rty  shall  be  taxed  just  as  every  other  man's  property  is  taxed, 
'"  v,'hole  being  in  consideration  of  necessity,  protection,  etc.,  then  it 
'"ght  to  be  law,  that  when  two  men  have  each  an  occupation 
"fa trade,  neither  of  which  has  received  any  special  favor  from  the 
l^li'^lature,  neither  of  Avhich  has  involved  in  its  creation  or  use  any 
I'lblic  expenditure,  if  one  of  the  occupations  is  taxed  as  such,  the 
"*her  should  be  equally  taxed. 

^\  hile  we  hold  that  all  taxation  should  be  directly  or  indirectly 
^»n  the  ba«is  of  property,  and  property  only,  unless  it  be  a  poll-tax. 
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we  believe  that  in  accordance  with  the  principles  that  are  best 
spoken  of  in  the  best  law  books,  that  if  one  man's  trade  or  occupa- 
tion is  taxed  at  all,  every  other  man's  shoukl  be  equally  taxed,  un- 
less some  reason  deserving  the  name,  can  be  shown  for  a  diiferencc 
in  the  assessment,  while,  if  A.  is  not  taxed  at  all,  and  B.  is  taxed 
to  the  extent  of  one  cent.,  the  inequality  is  greater,  and  the  injus- 
tice is  more  flagrant,  than  if  A's.  property  is  taxed  to  the  takinj; 
away  of  one-tenth,  and  B.'s  to  the  taking  away  of  all  and  leaving 
him  still  a  delinquent. 

In  BurrelPs  Law  Dictionary  a  privilege  Ls  defined  to  be,  that 
around  which  the  law  throws  some  peculiar  favor  or  protection. 

Corporate  powers  maybe  granted  that  may  amount  to  a  privilege. 

If  a  valuable  monopoly  is  granted,  it  amounts  to  a  privilege. 

Such  a  privilege  when  taxed,  presents  a  case  of  .something  paid 
for  something  received.  The  State,  in  such  an  instance,  does  not 
take  sometiiing  for  nothing. 

The  most  notable  instance  of  a  privilege  tax,  is  that  paid  to  tlie 
English  Government  by  the  Bank  of  England.  But  what  has  the 
English  Government  done  for  the  Bank  of  England?  what  special 
favor  or  protection  has  she  clothed  this  corporation  with  that  she 
should  levy  a  special  tax  against  it  ? 

In  a  parallel  case  in  Tennessee,  the  true  answer  would  be  nothing 
in  the  world  but  to  tax  it  and  collect  the  tax.  She  has  granted  it  no 
special  favor  but  to  lay  upon  it  a  special  tax.  But  in  England  and 
with  the  Bank  of  England,  the  answer  is  quite  diflerent. 

The  bank  was  exempted  from  the  usual  stamp  duty  on  its  notes. 
Ft  had  the  exclusive  privilege  of  banking  in  London.  Xo  newly 
chartered  banks  in  all  England  were  allowed  to  issue  any  bill  of 
exchange  or  note  payable  on  demand.  This  bank  therefore  had  an 
entire  monopoly  of  business  guaranteed  to  it  in  several  res|)ef'ts. 
Its  notes  were  made  a  legal  tender  for  debts  due  from  anybody, 
except  the  bank  itself. 

Hindrances  were  thrown  in  the  wav  of  the  issuance  of  notes  of 
any  kind  by  other  banks,  so  that,  to  all  intents  and  purposes,  this 
J5ank  had  a  monopoly  of  the  business  in  England.  This  was  a 
l)rivilege  in  the  sense  that  seems  natural  and  reasonable.  It  was 
that  around  which  the  law  placed  a  particular  favor  or  protection. 
Should  the  Government  grant  similar  privileges  to  another  corpora- 
tion, it  will  be  seen  at  once,  there  would  be  a  breach  of  faith  ami 
of  contract. 

In  Tennessee  the  victim  of  the  privilege   tax  gets    no  siKcial 
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puwors,  no  monopoly,  no  guaranty  of  any  kind.  The  implied  lan- 
guaj^^e  of  the  law  is  to  the  citizen,  you  shall  not  work  unless  you  pay 
MUiiuch.  If  the.  law  would  say  to  A,  you  shall  have  a  monopoly 
of  the  corn  culture,  and  to  B,  you  shall  have  a  monopoly  of  wheat 
growiag;  you  shall  pay  so  much  and  no  one  else  shall  enter  into 
Lompetition  with  you,  there  would  be  a  something  which  the  tax 
could  be  said  to  pay  for.  But  the  law  selects  A.,  and  D.,  and  W. 
from  the  mass  of  citizens  and  says  to  each  you  shall  not  do  this, 
vtui  shall  not  o;row  corn,  and  vou  shall  not  follow  vour  trade  unless 
yell  first  pay  so  much.  Give  me  your  money  or  I  will  take  your 
litl'.  Give  me  one  hundred  dollars  cheerfully  or  I  will  take  away 
from  you  two  hundred  dollars  by  force. 

It  is  a  maxim  of  laV  that  a  common  burdeix  shall  be  sustained 
l)v  a  common  contribution. 

Chancellor  Kent  says :  *'  It  is  not  sufficient  that  no  tax  can  be 
iiiipo^seil  on  the  citizens  but  by  their  representatives  in  the  Legisla- 
turt'.  The  citizens  are  entitled  to  require  that  the  Legislature  itself 
>hall  cause  all  public  taxation  to  be  fair  and  equal  in  proportion  to 
the  value  of  property,  so  that  no  one  class  of  individuals,  and  no 
"ne  sjxioies  of  property  may  be  unequally  or  unduly  assessed." 
(2  Kent's  Com.,  3:31). 

That  law  which  prescribes  a  nile  for  one  man  or  class  of  men 
^''iitrary  to  the  general  law,  is  not  worthy  to  be  called  legislation. 

The  modes  of  the  assessment  and  collection  of  these  special  taxes 
are  entirely  contrary  to  the  general  laws  for  the  assessment  and  col- 
I'tion  of  taxes.  These  laws  are  enfovced  against  a  few.  They 
iould  not  be  enforced  against  the  many,  unless  they  be  brought 
LTadually  to  it,  and  the  work  of  doing  this  is  going  on  year  by  year. 
l>>^)k  at  the  growth  of  the  list  of  privileges,  from  year  to  year,  since 
t'le  war,  and  see  whether  this  be  so  or  not.  Such  legislation  is 
nothing  less  than  despotism.  Under  such  a  system  of  revenue  laws 
Ji^>  man  may  know  what  liis  rights  are.  He  can  not  guess  what 
" 'arc  of  the  public  burden  may  be  put  upon  him.  He  has  no 
111'  ans  of  calculating  what  is  to  be  required  of  him.     There  is  no 

nil(^  that  he  can  sav  is  stable.     There  is  no  criterion  established  that 

It 

uiay  certainly  endure.  Taxation  may  not  visit  his  door  this  year. 
Xoxt  year  it  may  make  him  a  bankrupt.  It  is  not  ship  money,  nor 
*'iiimney  money  that  he  may  foresee  and  provide  for,  knowing 
^^  hc'ther  or  not  he  shall  be  liable  for  a  share  of  it,  but  it  is  the  priv- 
I'^'iT'^  tax,  coming  as  a  thief  in  the  night — he  knows  not  ^vhcn 
^'-T  how  until  it  is  upon  him. 
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The  possession  of  a  home  or  a  hearth,  or  the  n  on -possession 
thereof,  deeides  nothing.  Property  deeides  nothing.  The  Legis- 
lature of  this  year  decides  nothing  for  the  next  year.  This  body 
may  send  this  skeleton  thief  to  him  at  any  moment,  demanding  any 
amount  of  monev.  Per  cents,  and  ad  valorem  rates  are  held  for 
nothing. 

Xo  man  is  safe  unless  he  be  a  vagrant.  Any  occupation  of  in- 
dustry may  be  taxed  beyond  the  limit  of  its  earnings,  while  the 
vagrant  may  be  supported  at  public  expense.  It  is  absolutely  pain- 
ful to  read  the  various  provisions  of  our  statutes  for  the  levying  and 
collecting  of  fines  and  penalties,  for  distraints,  sales  of  goods,  double 
taxes,  double  fees,  preventions  to  the  seeking  of  redress  in  Courts, 
etc.  The  old-fashioned  sense  of  the  term  "  law  of  the  land,"  as 
used  in  our  Constitution,  is  wholly  abrogated,  or  else  held  to  apply 
to  everything  except  the  privilege  tax.  The  act  of  Assembly  is  the 
law  of  the  land,  all  and  in  all,  and  above  all.  It  is  legislative,  execu- 
tive, judicial,  ministerial,  and  all  else.  It  not  only  takes  jiidgnient 
without  a  verdict,  and  procceda,to  execution,  but  it  prescribes  what 
verdicts  and  decisions  shall  be  in  advance,  adjudicating  even  the 
costs  and  attorney's  fees.  It  may  hear,  but  not  till  after  it  has  de- 
termined. If  you  can  prove  that  you  are  robbed,  you  may  sue  the 
robber  at  your  own  risk,  but  you  must  first  give  him  your  money. 
(See  Revenue  Laws  of  Tennessee.) 

The  Supreme  Court  of  one  of  our  States  (Xew  Hampshire)  onee 
announced  this  doctrine ;  all  statutes  not  repugnant  to  others  clauses 
of  the  Constitution,  seem  always  to  have  been  considered  as  the 
"law  of  the  land"  within  the  meaning  of  this  clause.  (Clause 
similar  to  one  above  quoted)  but  even  this  judgment  was  reversed  by 
the  Supreme  Court  of  the  United  States.  As  a  most  striking  con- 
trast to  what  the  law  of  the  land  is  in  our  State,  we  quote  the  beau- 
tiful languge  of  Webster,  used  in  defining  this  terra : 

"  A  law  which  hears  before  it  condemns — which  proceeds  upon 
inquiry,  and  renders  judgment  only  after  trial.  The  meaning  is, 
that  every  citizen  shall  hold  his  life,  liberty,  property  and  immu- 
nities under  the  protection  of  general  I'ules  which  govern  society. 
Every  thing  which  may  pass  under  the  form  of  an  enactment  is 
not,  therefore,  to  be  considered  as  the  law  of  the  land.  If  this 
were  the  case,  acts  of  attainder,  bills  of  pains  and  penalties,  acts  of 
confiscation,  acts  of  removing  judgments,  and  acts  directly  tranyfer- 
ring  one  man's  estate  to  another,  legislative  judgments,  decrees  and 
forfeitures,  in  all  possible  forms,  would  be  the  law  of  the  land. 
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"Such  a  strange  construction  would  render  constitutional  provision.^ 
of  the  highest  importance  completely  inoperative  and  void.  The  ad- 
luinLstration  of  justice  would  be  an  empty  form  and  idle  ceremony, 
and  Judges  would  sit  to  execute  legislative  judgments  and  decrees, 
not  to  declare  the  law  and  administer  the  justice  of  the  country." 
We  read  the  above,  and  then  we  look  at  the  statutes  of  Tttn- 
ncssee,  especially  in  regard  to  the  levying  and  collecting  of  privi- 
I»'ge  taxes,  and  merchants  taxes.     We  review  the   provisions  for 
fines,  penalties  and  distraints;  we  look  about  us  and  see  these  pro- 
visions enforced  against  citizens ;  w^e  see  the  courts  sustiiining  the 
proceedings,  deploring  the  wrong,  but  unable  to  give  relief:     We 
are  impelled  to  say  that  the  language  of  prophecy  never  more  faith- 
fully portrayed  a  coming  event  than  the  above  language  of  Webster 
pictures  the  actual  state  of  legislative  government  as  it  exists  to- 
day in  our  own  State.     The  most  important  provisions  of  our  con- 
fctitution  are  binding  on  all  except  the  Legislature,  and  in  regard  to 
taxation  it  is  only  prohibited  from  spoliation  and  legalized  robbery 
of  the  citizen  to  the  limit  of  its  own  clioice  and  necessity,  it  bein;^ 
the  sole  judge  in  both  cases.     Thou  shalt  not  steal  nor  rob  unless 
thou  chooscst  to  do  it.     We  will   pursue   this   subject   further   in 
another  paper. 

J.  S.  WiLTSE. 
Giattanooga,  Tenn. 
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gotiable Paper. 


§  1.  In  the  United  States  the  whole  subject  of  re-exchange  and 
damages  has  been  very  much  simplified  by  the  enactment  of  statutes 
establishing  fixed  amounts  of  damages  in  lieu  of  re-exchange ;  and 
even  previous  to  statutory  provisions  on  the  subject,  mercantile  cus- 
tom had  in  some  of  the  States  prescribed  fixed  rates  of  damages 
equally  as  effectually.  Immemorial  usage,  at  an  early  day,  allowed 
ten  per  cent,  as  damages  in  lieu  of  re-exchange  on  bills  drawn  in 
Massachusetts  on  England,  and  returned  prorested/  and  twenty  per 
cent,  on  the  like  bills  dra^vn  in  New  York.^  In  England  it  seems 
that  a  similar  rule  was  adopted  in  the  commerce  between  England 
and  the  East  Indies  to  allow  a  certain  per  cent,  in  particular  casts 
in  lieu  of  re-exchange,  but  it  was  merely  conventional  as  between 
parties  agreeing  to  it.* 

In  1700  a  statute  was  passed  in  the  Colon v  of  Pennsvlvania 
allowing  twenty  per  cent,  on  bills  drawn  upon  England,  or  any 
part  of  Europe;*  and  in  1743  Rhode  Island  adopted  one  of  similar 
purport.* 

Now  every  State  has  recognized  the  convenience  and  utility  of 
regulating  the  matter  by  statute,  and  their  Codes  contain  ample 
provisions  on  the  subject.  But  they  lack  uniformity,  and  conse- 
quently in  transactions  between  the  States  there  is  great  diversity 
in  the  rights  and  liabilities  of  parties.  It  has  been  thought  that 
Congress  has  a  right  to  prescribe  fixed  rates  of  damage,  under  the 
clause  of  the  constitution  authorizing  it  to  regulate  commerce  be- 
tween the  States.^     But  no  action  has  been  taken  by  that  body. 

§  2.  These  statutory  damages  are  not  given  as  a  penalty  for 
drawing  without  authority,  but  as  commutation  for  interest,  dama- 
ges, and  re-exchange.^  "It  is  in  truth,"  says  Gibson,  C.  J.,  "a 
liquidation  of  the  damages,  not  by  the  parties,  but  by  the  law  fixing 

^  GriniBhaw  m.  Bender,  6  Masa.,  157.        *  Hendricks  m,  Franklin,  4  Johns.,  119. 

'  Auriol  tw.  Thomas,  2  Term.  R.,  62.         *  Francis  iw.  Rucker,  Amblfcr,  672. 

*  Brown  vs.  Van  Braum,  3  Dallas,  344. 

•Mr.  Verplanck's  report  to  House  of  Representatives,  March  22,  1826;  Edward* 
on  Bills,  750;  Sedgwick  on  Damages,  274;  1  Parsons,  N.  &  B.,  654. 

'Bangor  Bank  V9.  Iloak,  5  Greenleaf,  174;  Allen  vs.  Union  Bank,  5  Whart.,  420; 
Lenning  vs.  Ralston,  23  Penn.  St.,  137.  ^ 
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llrooraponsation  for  the  loss  beforehand  to  save  time  and  litig:ttion; 
and  if  damages  need  not  be  specially  laid  where  there  is  no  statute 
on  the  subject,  as  they  certainly  need  not  })e  in  England,  no  rule 
of  pleading  requires  them  to  be  laid  in  their  liquidated  form.'^  ^  The 
flarariges  given  by  statute  constitute  as  much  a  part  of  the  con- 
tract as  the  interest.^  But  while  thev  are  now  universally  fixed  in 
amount  bv  statute,  the  whole  theory  from  which  they  are  derived 
S^rinirsfrom  the  ri":ht  of  the  holder  to  indemnity  for  dishonor  of  the 
1  ill,  which  was  formerly  worlced  out  through  the  doctrine  of  re- 
ex^hangc.  And  it  is  still  necessary  to  a  thorough  understanding  of 
t!io  subject  of  damages  that  the  ruh\s  of  the  law  merchant  respect- 
ing^' exchange  and  re-exchange  should  be  held  in  view. 

^  3.  The  very  name  of  the  instrument, "  bill  of  exchange,"  indicates 
tlio  office  which  it  so  frerpiently  performs,  that  of  exchanging  a  del)t 
in  one  place  or  country  for  a  debt  in  another  place  or  country. 
When  a  person  in  one  place  or  country  owes  money  to  a  i)arty  in 
tmother  place  or  country,  he  does  not  in  general  discharge  the  debt 
^y  transmitting  the  money,  which  would  involve  risk  and  expense, 
1  nt  j)urcha.ses  from  some  banker  or  other  pc^rson  who  has  money 
<!u"  him  at  the  place  where  he  has  the  amount  to  pay  a  bill  drawn 
t'^r  that  amount  upon  the  banker  or  such  other  person's  debtor. 
This  bill  is  drawn  payable  to  the  pOrchascr's  creditor,  or  to  himself, 
ari'l  indorsed  by  him  to  his  creditor,  as  he  sees  fit,  and  when  })re- 
^  ntcd  to  and  paid  by  the  drawee  it  extinguishes  the  original  debt. 
Tlie  facility  with  which  such  a  bill  may  be  procured  depends  upon 
tie  commercial  relations  between  the  two  places  or  countries  betwixt 
vhich  it  is  required. 

Thus:  If  there  are  more  debts  due  from  Xew  York  to  London 
turn  from  London  to  New  York,  the  demand  in  Xew  York  for  bills 
"11  London  will  be  greater  than  the  demand  in  Ijondon  for  bills  on 
^♦'vv  York;  and,  consequently,  while  in  London,  where  there  are 
!':::ny  creditors  of  debtors  in  New  York,  it  will  be  easier  and  cheaper 
t»  procure  a  bill  of  exchange  on  New  York  than  it  will  be  in  New 
V>rk,  where  there  are  a  less  number  of  creditors  of  London  debtors, 
t '  procure  a  bill  on  London. 

It  would  follow  from  this  state  of  affairs  that  in  London  bills  on 
^^t-w  York  would  beat  a  discount,  creditors  preferring  to  take  lesser 
:  nounts  of  cash  in  hand  than  to  undergo  the  trouble  and  delay  of 

'ilecting  their  debts  in  New  York.  This  discount,,  which  is  in 
*  *'t  a  sum  paid  by  the  London  drawer  of  an  order  of  payment  on 

UJoyd  Ts,  McGarr,  3  Barr,  474.  ''Bank  U.  S.  vs.  U.  S.,  2  Howard,  711. 
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his  New  York  debtor,  is  g^M^A  exchange,  and  the  course  of  exchange 
is  said  to  be  against  New  York.  It  is  also  in  favor  of  London,  for 
in  New  York,  a  draft  on  London  being  in  greater  demand,  wouU 
bear  a  premium ;  that  is,  a  purchaser  would  pay  for  it  more  than 
the  amount  of  its  face.     This  premium  is  also  called  exchange} 

It  follows  that  the  rate  of  exchange  between  two  countries  is  that 
amount  of  premium  which  it  will  cost  to  replace  a  sum  of  money 
in  the  one  country  in  the  other ;  or  which  a  right  to  a  sura  of  money 
in  one  country  will  produce  in  another  country.  In  other  words, 
it  is  the  difference  in  the  value  of  the  same  amount  of  money  in 
different  countries. 

Natural  and  Artificial  Exchange, 

§  4.  The  rate  of  exchange  between  two#  countries  is  sometinif? 
natural  and  sometimes  artificial.  "Thus,"  observes  Parsons,  "an 
exchange  is  never  nominally  at  par,  because  our  statute  makes  tlie 
pound  sterling  equal  to  only  four  dollars  and  forty-four  cents, 
which*  is  really  ten  per  cent,  less  than  it  is  really  when  paid  in 
gold.  Accordingly,  while  £100  is  legally  w^orth  only  §444,  to  pay 
that  sum  in  London  one  must  pay  in  New  York,  if  the  exchange  is 
actually  at  par,  about  §484.  A  recent  United  States  statute  has 
provided  that,  for  the  purpose  of  estimating  duties  on  imported 
goods,  the  pound  sterling  shall  6e  calculated  at  §4.84,  which  is  about 
its  true  value.  (Statute  July  27,  1842,  ch.  66,  5  U.  S.  Statutes  at 
Large,  496.)  But  the  matter  of  exchange  is  left  to  itself.  Mer- 
chants regulate  that  by  adding  from  nine  to  ten  per  cent,  to  the 
actual  rate  of  the  day  (or  that  w^hich  would  be  the  rate  if  it  wer: 
determined  by  business  alone),  and  thus  the  buying  and  selling  rate 
is  made.  This  is  seldom  less  than  eight  per  cent.,  for  if  it  falls  s-i 
low,  or  nearly  so  low,  gold  comes  over  from  England,  and  seldoni 
more  than  eleven,  for  if  it  rises  so  high,  or  near  this  rate,  gold  in- 
stead of  bills  is  sent  to  England."^ 

Par  of  Exchange. 

§  5.  By  the  par  of  exchange  is  meant  the  precise  equality  of 
any  given  sum  of  money  in  the  coin  or  currency  of  one  country, 
and  the  like  sum  in  the  coin  or  currency  of  another  country  int^ 
which  it  is  to  be  exchanged,  regard  being  had  to  the  fineness  and 
weight  of  the  coins  as  fixed  by  the  mint  standard  of  the  respective 

1  See  Thomson  on  Bills,  439.  »  j  persons  N.  &  B.,  6G3. 
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cnimtries.'     Marius  says :  "  Pair/^  as  the  French  call  it, "  is  tx^  Of|nal- 
izp.  match,  or  make  even,  the  money  of  exchange  from  one  place 
with  that  of  another  place ;  when  I  take  np  so  much  money  for 
exchange  in  one  place  to  pay  the  jnst  value  thereof  in  other  kind 
of  money  in  another  place,  without  having  respect  to  the  current 
of  exchange  for  the  same,  but  only  to  what  the  moneys  are  worth."  ^ 
It  is  necessary  to  this  purpose  to  ascertain  the  intrinsic  values  of  the 
uiillrent  coins;  and  then  it  is  a  mere  matter  of  arithmetical  com- 
putation to  arrive  at  the  amount  of  the  one  which  will  be  the  exact 
cquivak'nt  of  a  certain  amount  of  the  other,  in  to  which  it  is  to  be 
excban^'cd.     When  this  has  bocn  accomplished,  and  the  exact  cquiv- 
altnt  of  a  certain  amount  in  one  currencv  has  been  ascertained  in 
another,  should  it  be  desired  to  transmit   such  amount  from  one 
0  luntry  to  another,  the  rate  of  exchange  between  the  countries  will 
I>o  added  to  or  subtracted  from  such  amount,  accordingly  as  the 
t^^urse  of  exchange  is  in  favor  of  the  one  country  or  the  other.  So  the 
jj'jr  of  exchange  is  the  equivalency  of  amounts  in  different  curren- 
(i"S  while  the  rate  of  exchange  is  the  ditforence   between  these 
amounts  at  different  places. 

.^  6.  Gilbert  remarks  on  this  subject,  in  his  Treatise  on  Banking: 
^'The  real  par  of  exchange  betwfeen  two  countries  is  that  by  which 
211  ounce  of  gold  in  one  country  can  be  replaced  by  an  ounce  of 
;r'»lJ  of  equal  fineness  in  the  other  country.  In  England  gold  is 
till' legal  tender,  and  its  price  is  fixed  at  £3.  ITs.  lO^fl.  per  ounce. 
In  France,  silver  is  the  currency,  and  gold,  like  other  commodities, 
iiuctuates  in  price  according  to  supply  and  demand.  Usually,  it 
^Htirs  a  premium  or  agio.  In  the  above  quotation,  this  premium  is 
stated  to  be  7  i^cr  milie;  that  is,  it  would  require  1.007  francs  in 
silver  to  purchase  1.000  francs  in  gold.  At  this  price  the  natural 
exchange,  or  that  at  which  an  ounce  of  gold  in  England  would  pur- 
'  lia^e  an  ounce  of  gold  in  France,  is  25.32J.  But  the  commercial 
'xchange — that  is,  the  price  at  which  bills  on  London  would  sell 
')n  tlie  Paris  Exchange — is  25  francs,  25  cents,  showing  that  gold  is 
'v>0  j)er  cent,  dearer  in  Paris  than  in  London.  Tables  have  been 
''^'nstnictcd  to  show  the  results  of  each  fluctuation  in  the  premium 
"f  {jold  in  Paris  and  Amsterdam."^  And  in  Cunningham  on  Bills, 
it  is  said:  "By  the  par  of  exchange  is  meant  the  precise  equality 
l»'  tween  any  sum  or  quantity  of  English  money,  and  the  money  of 
a  foreign  country  into  whicli  it  is  to  be  exchanged,  regard  being  had 

'Cunningham  on  Bills,  417;  Storj  on  Bills,  §30. 

•MariTjs  on  Bills,  4.  'Gilbert  on  Banking,  424-5. 
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to  the  fineness  as  well  as  to  tlie  weight  of  each.  When  Sir  Isaac 
Newton  had  the  inspection  of  the  English  mint,  he  made,  by  order 
of  Council,  assays  of  a  great  number  of  foreign  coins  to  know  their 
intrinsic  values,  and  to  calculate  thereby  the  par  of  exchange 
between  England  and  other  countries;  of  which  a  table  is  given  by 
Dr.  Arbuthnot.  And  he  says  you  may  thereby  judge  the  balaiiee 
of  trade,  as  well  as  the  distemper  of  a  patient  by  the  pulse.  And 
this,  it  seems,  induced  Mons.  Dutot,  in  a  late  book,  entitled  Rcjiex- 
ions  Politique  8ur  Ics  Finances^  to  follow  the  same  path  in  calculating 
t)ie  par  of  exchange,  and  to  say  that  the  balance  of  trade  may  be 
thereby  as  well  judged  of  as  tlie  weather  by  a  barometer."^ 

Re-exchamfe, 

§  7,  From  th'e  use  which  Bills  of  Exchange  subserve  in  trans- 
mitting money,  arises  the  liability  upon  the  part  of  the  drawer  for 
the  payment  of  what  is  termed  "  iiV-e.rc/m??^r,"  in  the  event  of  the 
dishonor  of  the  bill  in  the  place  or  country  upon  which  it  is  drawn. 
Thus,  suppose  A.  in  San  Francisco,  California,  desires  2  thousand 
ddllars  in  New  York  City,  Xew  York.  He  purchases  a  bill  of  ex- 
change from  a  San  Francisco  banker  drawn  by  him  on  a  hou?e  in 
New  York,  and  piys  therefor  a  premium  of  (say)  three  or  five  per 
ccnit.  In  other  words,  he  purchases  New  York  exchange  in  San 
Francisco,  and  is  entitled  to  demand  in  New  York  of  the  drawee 
tlie  thousand  dollars  for  which  he  has  paid  the  preraium.  Now 
should  it  happen  that  the  bill  were  dishonored  in  New  York,  it  is 
obvious  that  if  the  holder  could  onlv  recover  of  the  drawer  in  Cali- 
fornia  the  thousand  dollars  which  he  should  have  received  in  New 
York,  he  would  lose  the  premium  which  he  paid  for  the  exchange, 
and  suffer  without  remedy  the  loss  and  inconvenience  of  returning 
the  bill  to  California  for  recourse  against  the  drawer. 

And  even  if  no  premium  had  been  paid,  the  holder  entitled  under 
the  drawer's  contract  to  receive  the  thousand  dollars  in  New  York, 
would  not  be  indemnified  if  he  could  only  sue  for  and  obtain  thf.t 
amount  in  California.  From  these  circumstances  grew  the  cus- 
tomary right  of  the  holder  of  the  bill  by  the  law  merchant  to  draw 
a  bill  upon  the  drawer, — literally  a  bill  of  re-exchange — for  the 
principal  amount  which  he  should  have  received,  increased  by  the 
costs  of  protests,  and  the  sum  which  it  will  cost  to  replace  that  prin- 
cij)al  amount  at  the  place  where  it  should  have  been  paid.  Thus,  it' 
the  exchange  between  New  York  and  California  were  ten  per  wnt., 

^  Gilbert  on  Banking,  p.  417. 
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tlie  holder  of  a  bill  for  a  thousand  dollars  drawn  in  California  on 
New  York,  would  upon  its  protest  in  New  York  be  entitled  to 
re-draw  upon  the  California  drawer  for  eleven  hundred  dollars,  with 
his  necessarj*  expenses,  and  interest  added.* 

§  8.  Re-exchange,  then,  may  be  defined  to  be  the  amount  for 
wliieh  a  bill  may  be  purchased  in  the  country  where  the  original 
hill  Ls  payable,  drawn  upon  the  drawer  in  the  country  where  he  re- 
sides, which  will  give  the  holder  a  sum  exactly  equal  to  the  amount 
of  the  original  bill  at  the  time  when  it  ought  to  be  i)aid,  or,  when  he 
is  able  to  draw  the  re-exchange  bill,  together  with  expenses  and 
interest ;  for  that  is  precisely  the  sum  which  the  holder  is  entitled  to 
receive,  and  which  will  indemnify  him  for  its  non-payment. 

The  cross-bill  is  called  in  French  the  retraite.  The  amount  for 
which  it  is  drawn  is  called  in  law  Latin,  ricambium,  in  Italian,  rccam- 
bioy  and  in  French  and  English,  re-exchange.  In  point  of  fact  the 
re-exchange  bill  is  seldom  if  ever  drawn  in  England,  or  in  the 
United  States,  but  the  right  of  the  holder  to  draw  it  is  recognizcnl 
hv  the  law  merchant  of  all  nations,  and  it  is  bv  reference  to  this 
supj)osed  re-dralt  upon  the  drawer  that  the  re-exchange  is  eom- 
puted.^ 

The  United  States  Supreme  Court  remarks  on  this  subject :  "The 
doctrine  of  re-exchange  is  founded  upon  equitable  principles.  A 
hill  is  drawn  in  this  country,  payable  at  Paris,  in  France.  The 
payee  gives  a  premium  for  it,  under  the  expectation  of  receiving 
the  amount  at  the  time  and  place  where  the  bill  is  made  payable. 
It  is  protested  for  non-payment.  Now  the  payee  and  holder  is  en- 
titled to  the  amount  of  the  bill  in  Paris.  The  same  sum  paid  'in 
this  country,  including  costs  of  protest  and  other  charges,  is  not  an 
indemnity.  The  holder  can  only  be  remunerated  by  paying  to  him, 
at  Paris,  the  principal,  with  costs  and  charges;  or  by  paying  to  him 
In  this  country  those  sums,  together  with  the  ditference  in  value 
hetween  the  whole  sum  at  Paris,  and  the  same  amount  in  this  coun- 
try. And  this  difference  in  value  is  ascertained  by  the  premium  on 
a  bill  drawn  in  Paris,  and  payable  in  this  country,  which  should  sell 
at  Paris  for  the  sum  claimed.''^ 

§  9.  The  drawer  mny,  if  he  pleases,  limit  the  amount  of  re-ex- 
change and  exi)enses,  in  the  (^vent  of  the  bill  being  dishonored,  by 
subscribing:  "in  case  of  non-acceptance  or  non-pay nuntj  rc-exchangc 
and  expenses  not  to  exceed  § ,"  or  some  such  words.     And  then 

^See  D'Tfistcl  vs.  Barring  11  East,  2()5.  ^BylcH  on  BiIIh  (Shai>wood's  cd.j,  obS. 

'Hank  of  the  United  States  vs.  United  States,  2  Howard,  737. 
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the  holder  can  not  recover  a  larger  amount.^  It  might  be  better  to 
say,  ^^re-exchange  and  exjfjcnaes  shall  be  so  much/'  for  then  the  amount 
is  definitely  determined.^ 

Indorser's  Liability  for  Re-exchange — Accumulations  of  Re-exchange 

against  Drawer  and  Indorser, 

§  10.  Every  indorser  of  a  bill  is  a  new  drawer,  and  the  holder 
may  therefore  re-draw  upon  any  indorser  (as  well  as  upon  the 
drawer),  for  the  re-exchange  between  the  country  upon  which  the 
bill  is  drawn,  and  that  where  the  indorsement  was  made.  And  as 
soon  as  the  indorser  pays  the  re-exchange,  he  may  thereupon  re-draw 
upon  any  antecedent  indorser,  or  upon  the  drawer,  for  the  whole 
amount,  including  the  re-exchange,  between  the  place  of  dishonor 
and  of  indorsement,  which  he  has  been  required  to  pay;  and  in 
addition  the  re-exchange  between  the  place  of  such  payment,  and 
the  place  upon  which  the  re-draft  is  drawn.^  This  principle  rests 
upon  the  obvious  equity  and  justice  of  indemnifying  each  several 
and  successive  party  for  the  loss  which  he  suffers  by  the  breach  of 
contract  of  his  antecedents ;  and  although  when  the  bill  has  passed 
through  numerous  hands,  the  drawer  may  be  burdened  with  suc- 
cessive re-exchanges  between  different  places,  it  is  only  the  conse- 
quence of  his  own  engagement,  and  what  is  necessary  to  reimburse 
and  save  harmless  those  who  trusted  to  its  performance.* 

Story  says,  upon  the  authority  of  Jousse,  that  if  there  be  a  direct 
commercial  intercourse  between  the  country  where  the  acceptance 
and  payment  are  to  be  made,  and  the  country  where  the  drawer 
lives,  the  rate  of  that  re-exchange  is  the  proper  amount  to  be 
allowed  to  the  holder,  and  intimates  that  it  is  only  when  such  inter- 
course is  disturbed  that  the  drawer  is  bound  for  the  re-exchange 

^Chitty  on  Bills  (13  American  ed.),  166,  190.  H  Pareon^s  N.  &  B..  (553. 

'Chitty  on  Bills  (13  Am.  ed.),  686;  Edwards  on  Bills,  732;  1  Parson's  N.  &  K, 
652 ;  Wharton's  Conf.  of  Laws,  §  458 ;  Westtake  on  Int.  Law,  ?  234. 

*D'Tastel  tw.  Baring,  11  East,  265;  Crawford  vs.  Branch  Bank,  6  Ala.  N.  S.,  15; 
Mellii^h  vfi.  Simeon,  2  II.  Bl.,  379.  (1794).  In  this  CJise  the  bill  was  drawn  in  Ensr- 
land  by  Simeon  on  Boyd  &  Co.,  in  Paris.  It  was  negotiated  through  Amsterdam  in 
Holland,  and  refused  payment ;  and  was  sent  back  to  the  indorser  at  Amsterdam, 
and  by  him  to  the  English  drawer,  with  the  accumulation  of  £300  damages.  Lord 
Chief  Justice  Eyre  saying :  "  I  see  no  distinction  between  this  case  and  the  common 
one  of  a  bill  being  refused  payment.  The  drawer  must  pay  for  all  the  consequences 
of  the  non-payment,  and  the  loss  on  the  re-exchange  seems  to  me  to  be  part  of  the 
damages  arising  from  the  contract  not  being  perfoHued.  I  thought,  indeed,  at  the 
trial,  that  it  might  be  a  question  whether  the  drawer  was  liable  for  the  re-exchange 
occasioned  by  the  circuitous  mode  of  returning  the  bill  through  Amsterdam,  but 
the  jury  decided."    BuUer  and  Heath,  JJ.,  concurred. 
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accumulating  by  the  circuitous  mode  of  transmitting  and  negotiat- 
ing the  bill  in  the  various  countries  through  which  it  must  pass.^ 
But  none  of  the  English  cases  cited  recognize  this  distinction,  nor 
does  it  appear  to  be  a  principle  of  the  law  merchant  resting  either 
upon  reason  or  authority.  As  the  indorsers  are  drawers  there  is  no 
reason  why  the  holder  should  not  draw  upon  the  one  as  well  as 
another;  and  that  the  party  who  has  put  his  bill  in  circulation 
should  not  indemnify  those  who  received  it.  Even  the  fact  that 
the  drawee  is  prohibited  by  the  laws  of  his  country  from  accepting 
or  paying  the  bill,  does  not  release  the  drawer^s  liability,  for  he 
*'  who  undertakes  for  the  act  of  another,  undertakes  that  it  shall  be 
done  at  all  events."  ^  But  no  indorsee  can  avail  himself  of  but  one 
>atisfaction  of  re-exchange,  nor  will  any  drawer  or  indorser  be 
liable  for  re-exchange  except  when  it  is  allowed  by  the  laws  of  the 
country  where  the  bill  is  drawn,  or  the  indorsement  made.* 

Whether  or  not  Acceptor  Liable  for  Re- exchange. 

§  11.  Many  of  the  commentators  on  Bills  of  Exchange  state 
emphatically  that  the  liability  for  re-exchange  is  peculiar  to  the 
drawer  and  indorser  of  a  bill,  and  does  not  extend  to  the  acceptor.* 
Others  consider  the  acceptor  equally  liable.*  And  others  still  take 
an  intermediate  view  that  he  is  liable  only  when  he  has  agreed  with 

*Story  on  Bills,  §  402,  quoting  Joasse,  Comm.  sur  L'Ord,  1G73,  tit.  6,  art.  4,  pp. 
139, 140.  In  Scotland,  Story's  view  has  been  taken  by  Forbes  and  Glen.  (See 
ForbeSjlol ;  Glen,  274.)  But  Thomson  expresses  its  fallacy  with  his  UAual  clear- 
nw8  and  discrimination.  See  Tliiomson  on  Bills,  p.  445,  where  it  is  said :  "  It  has 
been  said,  that  the  drawer  ought  not  to  be  liable  for  any  but  the  direct  re-exchange 
Wtween  the  place  of  drawing  and  the  place  of  payment,  unless  he  has  given  permis- 
sion to  negotiate  the  bill  in  other  places.  But  such  a  permission  is  implied  by  the 
drawer  issuing  a  negotiable  document,  since  the  holder  for  the  time  is  entitled  to 
indorse  it  to  any  person  he  pleases ;  and,  on  the  other  hand,  the  last  holder,  being 
entitled,  in  case  of  its  dishonor,  to  re-draw  on  any  previous  indorser,  in  order  to 
make  good  his  recourse  against  such  indorser,  who  again  has  a  right  to  do  the  same 
^ilh  any  prior  indorser ;  the  drawer,  as  he  is  liable  for  all  the  consequences  of  dis- 
honor, must  be  liable  for  the  accumulated  re-exchange  arising  on  the  successive  re- 
draft^ because  that  results  from  the  negotiability  of  the  document  which  he  has 
i^«ned." 

=^Mellish  w,  Simeon,  2  II.  Bl..  376,  Heath  J.  'Story  on  Bills,  ?  — . 

*Chitty  on  Bills  (13  Am.  ed.),  686;  Chitty,  junior,  on  Bills,  41;  Byles  on  Bills 
(Sharswood'a  ed.),  588,  402;  3  Kent  Com.  Lect.,  44;  Edwards  on  Bills,  733. 

*  Thomson  on  BilL?  (Wilson's  ed.),  446 ;  1  Parsons  N.  &  B.,  660;  Bay  ley  says,  p. 
?'06,  chap.  x,n.41,  "It  seems  reasonable  that  he  should  be  liable  to  all  parties  where 
he  has  effects,  and  to  all  excepting  the  drawer,  when  he  has  not"  In  Kyd  on  Bills, 
141,  it  is  said :  "The  acceptor  must  pay  re-exchange  and  all  charges."  Pothier,  117; 
1  Bell  Com.  B.,  3,  chap.  2,  i  4,  p.  407  (5th  ed). 
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the  drawer  or  indorser,  for  a  valuable  consideration,  to  pay  the  bill, 
and  has  failed  to  do  so ;  and  the  drawer  or  indorscr  has  consequently 
been  compelled  to  pay  re-exchange.  Then  they  say  he  is  bound  to 
reimburse  them.'  In  England,  where  an  English  mercantile  firm 
had  directed  an  American  merchant  of  Pennsylvania  to  purchase 
corn  for  them,  and  draw  on  them  for  reimbursement, — and  the  bills 
drawn  in  pursuance  of  this  direction  were  not  paid, — some  of  them 
not  even  accepted, — the  Pennsylvania  merchant  was  perm^itted  to 
prove  against  the  English  firm,  not  only  the  principal  amount  but 
also  for  twenty  per  cent ,  allowed  by  the  laws  of  PennsylvaDia 
against  "the  drawer  and  all  others  concerned,"  when  bills, upon 
England  were  returned  protested.^ 

This  case  would  seem  clearly  to  maintaiu  the  acceptor's  liability 
for  re-exchange  to  the  drawer.  But  it  was  afterwards  held  in 
England,  that  the  holder  could  not  recover  re-exchange  from  the 
acceptor  who,  it  was  said,  by  his  acceptance  only  charges  hims«?if 
with  the  liability  to  pay  according  to  the  law  of  this  country,  and  if 
he  do  not  pay,  the  holder  has  his  remedy  over  against  the  drawer.^ 
And  Lord  Ellcnborough  said  in  one  of  the  cases  where  it  wria 
sought  to  charge  the  acceptor  for  re-exchange  because  the  holder 
had  suffered  to  that  extent  by  the  dishonor:  "You  may  as  well 
state  that  by  reason  of  the  bill  not  being  paid,  the  plaintiff  win 
obliged  to  raise  money  by  mortgage.* 

§  12.  In  the  United  States  Supreme  Court,  the  drawee  who  had 
instructed  the  drawer  to  purchase  salt  for  him,  and  to  draw  for  re- 
imbursement, was  held  liable  for  re-exchange  upon  ground  broad 
enough  to  include  every  case  in  which  there  is  an  authority  to  draw, 
or  an  acceptance.*     But  in  this  country  the  decisions  generally  deny 


» Story  on  Bills,  §  398;  Sedgwick  on  Damages  [242],  271. 

2  Francis  tv*?.  Bncker,  Ambler,  672  (1768),  Lord  Campbell,  saying :  "The  20 percent 
is  a  liquidated  thing,  and  therefore  diflers  from  the  case  of  re-exchange.  The  reast-n 
<)f  not  admitting  proofn  of  the  difference  upon  re-exchange,  is  because  it  is  uncertain 
damage  which  can  not  be  proved.  .  .  The  nature  of  the  engagement  is  to  pay 
the  Bills  or  the  20  jier  cent.,  the  consequential  damages  according  to  the  lair  'jf 
Pennsylvania,  fhe  same  as  if  it  had  been  by  express  stipulation." 

»^^^pie^  vs.  Schneider,  12  East,  420  (1810). 

*\V(>olpey  vs.  Crawford,  2  Camp.,  445  (1810);  Dawson  vs.  Morgan,  9  Bam.  A  Crcs 
618  (1829),  Lord  Tenterdtn,  C.-J.,  saying:  **The  custom  does  not  give  a  right  to  an 
indorscr  (against  the  acceptor)  to  recover  re-excharge." 

^Kiggs  t'v.  Lindsay,  7  Cranch,  500,  Livingston,  J.,  saying:  "As  Lindsay  W3« 
expressly  autliorized  to  draw,  he  certainly  had  a  right  to  do  so ;  and  whether  the 
defendants  accepted  his  bill  or  not,  so  as  to  render  themselves  liable  to  the  holder* 
of  them,  there  can  be  no  doubt,  that,  as  between  Lindsay  and  them,  it  waa  tlieir 
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the  acceptor's  liability.'  Our  view  is  this :  If  the  drawee  author- 
izes the  bill  to  be  drawn  (which  is  a  virtual  acceptance  as  to  the 
drawer  who  drawls  the  bill,  or  the  holder  who  takes  it,  on  the  faith 
of  the  authority),  or  if  there  is  an  acceptance  when  the  bill  is  pre- 
(?ented  for  acceptance,  the  acceptor  is  bound  for  all  damages  includ- 
ing re-exchange,  which  may  result  to  the  drawer  immediately  from 
the  dishonor  of  the  bill.  If  the  holder  sues  the  drawer  and  re- 
a^vers  re-exchange,  the  acceptor  should  reimburse  him,  as  his  own 
difiiult  occasioned  tlie  liability.  If  the  holder  sues  drawer  and 
acceptor  together,  the  acceptor  \yould  likewise  be  liable,  because  the 
drawer,  on  paying  the  amount,  would  immediately  have  a  claim  over 
agtiinst  him.  And  even  if  the  acceptor  was  sued  alone,  he  should 
be  held  bound  for  the  re-exchange.  We  can  see  no  philosophy  in 
the  cases  which  hold  him  liable  only  when  he  has  specially  instructed 
the  drawer  to  draw  for  a  separate  valuable  consideration.  His 
liability  arises  out  of  his  contract  to  pay  the  bill.  A  precedent  debt 
is  a  valuable  consideration ;  and  if  he  accepts  to  pay  the  debt  in  a 
jarticular  way,  he  should  bear  the  consequential  damages  which  his 
defimlt  occasions,  and  as  Thomson  has  well  said:  "If  the  drawer 
or  indorser  is  liable  for  such  damage  to  the  holder,  there  seems  to 
he  no  reason  why  the  acceptor,  who  is  more  immediately  bound  to 


•iuty,  and  that  they  were  hound  in  Taw,  to  pay  them.  Not  having  done  so,  and 
Lindsay,  in  consequence  of  their  neglect,  having  taken  them  up,  he  must  be  con^ 
'idcred  as  paying  their  debt,  and  as  tfcia  was  not  a  voluntary  act  on  his  part,  but 
n>ulted  from  his  being  their  surety  (as  he  may  well  be  considered  from  the  moment 
hu  drew  the  bills),  it  may  well  be  said  that  in  paying  the  amount  of  these  bills, 
^liich  ought  to  have  been  paid  and  was  agreed  to  be  paid  by  the  drawees,  he  paid 
-"  niuch  money  for  their  use.  Nor  can  any  good  reason  be  assigned  for  distinguish- 
ii:eihe  damages  from  the  principal  sum, /or  if  it  icere  the  duty  of  tlie  defendants  to 
uvt  ^tch  principal  «mto,  it  is  as  much  so  to  reimburse  Lindsay  for  the  damages^  which 
h  (he  law  of  South  Carolina,  he  was  compelled  to  pay^  and  which  may  therefore  also 
'r  (jnddertd  a  part  of  the  debt  due  by  the  defendants  in  ctms^quence  of  the  violation  of 


vw*  promised* 


'Newman  tw.  Gozo,  2  La.  An., 642;  Ilanrick  vs.  Farmer's  Bank,  3  Porter.  Ala.,  539 ; 
Ii  Watt  M.  Kiddle,  8  Watts,  545,  the  Statute  of  Pennsylvania  was  held  not  to  include 
ilf  acceptor  as  liable  for  re-exchange ;  Bowen  vs.  Stoddard  10  Met.,  379  (1845), 
n']hljard,  J.,  saying :  "In  cases  where  the  drawers  have  been  obliged  to  take  up 
liills  and  pay  damages,  because  the  acceptors  suffered  them  to  be  protested  when 
^liey  had  funds  of  the  owners  in  their  hands,  and  were  as  between  themselves  and 
I'le  drawers  bound  to  accept,  they  may  recover  such  damages  of  the  acceptors, 
;^K  ail*  the  loaa  is  occasioned  by  their  default  and  neglect.  This  rests,  however,  on 
'he  relations*  existing  between  them,  and  not  on  the  ground  that  an  acceptor  as  such 
i.^  liable  to  pay  damages  by  reason  of  his  acceptance." 

voln  ni — ^No,  n — 7 
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him,  should  not  also  be  liable  for  this  direct  consequence  of  his 
breach  of  contract."^ 

WhaJt  Laws  determine  Liability  of  Drawer  and  Drawee. 

§  13.  The  drawer  of  a  bill  undertakes  that  the  drawee  shall  accept, 
and  afterwards  pay  the  bill  according  to  its  tenor,  at  the  place  and 
(lomicil  of  the  drawee,  if  it  be  drawn  and  accepted  generally;  at 
the  place  appointed  for  payment,  if  it  be  drawn  and  accepted  pay- 
able at  a  diflFerent  place  from  the  place  of  domicil  of  the  drawee. 
If  this  contract  of  the  drawer  be  broken  br  the  drawee,  either  by 
non-ticceptance  or  non-payment,  the  drawer  is  liable  for  payment  of 
the  bill,  not  where  the  bill  was  to  be  paid  by  the  drawee,  but  where . 
he,  the  drawer,  made  his  contract,  with  his  interest,  damages,  and 
costs,  as  the  law  of  the  country  where  he  contracted  may  allow.- 
And  so  the  indorser,  who  is  a  new  drawer,  is  liable  for  damages 
according  to  the  law  of  the  country  where  he  indorses.^ 

Damages, 

§  14.  It  results  from  the  doctrine  that  the  indorser  is  bound  only 
according  to  the  law  of  the  place  of  indorsement,  that  several  and 
successive  indorsers  may  be  bound  to  the  holder  in  different  amounts 
of  damages.  For  the  holder  can  only  recover  damages  against  the 
indorser  according  to  the  measure  allowed  by  the  law  of  the  place 
of  indorsement.  And  as  the  indorser  can  only  recover  damages 
against  prior  parties  when  allowed,  and  to  the  extent  allowed,  by  the 
law  of  the  place  of  their  contracts,  it  follows,  that  an  indorser  may 
be  required  to  pay  more  to  his  indorsee  than  he  can  recover  agaiuj^t 
such  prior  parties.*  Thus  in  Maryland,  the  damages  on  bills  on 
Europe  are  fixed  at  15  per  cent.;  in  Pennsylvania  at  20  per  cent.; 
and  in  New  York  at  10  per  cent.  And  for  the  sake  of  illustration, 
let  us  suppose  that  at  Rio  de  Janeiro,  Brazil,  no  damages  whatever 
are  allowed  against  the  indoifser  of  a  bill  or  note.  Now^,  suppose  a 
bill  be  drawn  by  A.  in  Maryland,  in  favor  of  B.  in  New  York,  on 
C.  in  Liverpool,  England.  And  then  indorsed  by  B.  to  D.  in 
Rio,  and  by  D.  to  E.  in  Pennsylvania,  and  by  E.  in  Pennsylvania 

1  Thomson  on  Bills,  447. 

« Allen  t».  Kemblc,  6  Moore  P.  C,  314;  Gibbs  w.  Fremont,  9  Ex^h.,  25;  20Eng. 
L.  &  Eq.,  556.  •  Story  on  Bills,  J 153. 

*  2  Parsons  N.  &  B.,  342,  346;  Story  on  Bills,  ?  153 ;  2  Kent  Commentaries  [*460], 
596;  See  also,  Wharton  Confl.  of  Laws,  {458. 


Exchange  and  Re-exchange.  295 

to  F.  of  Liverpool,  England.  In  such  case,  in  the  event  of  dis- 
honor, F.,  the  holder,  could  recover  against  A.,  the  Maryland  drawer, 
the  15  per  cent,  damages ;  against  B.  in  New  York,  10  per  cent. 
damages;  against  D.  in  Rio,  he  could  recover  no  damages;  and 
against  E.  in  Pennsylvania,  he  could  recover  20  per  cent,  damages. 
But  suppose  now  the  amount  with  t^venty  per  cent,  damages  be  paid 
by  E.  in  Pennsylvania,  he  can  recover  no  damages  against  the  in- 
ilorscr  in  Rio.  But  he  may  recover  against  the  Maryland  drawer 
and  the  New  York  indorser,  the  amount  in  full  paid  by  him  with 
the  twenty  per  cent,  damages  added ;  and  super-added,  the  exchange 
between  Pennsylvania  and  Marj^and  or  New  York,  as  the  case  may 
be.  And  the  Rio  indorser,  while  not  bound  to  the  holder  for  any 
damages,  may  recover  against  the  drawer  and  indorser  the 
principal  amount  paid,  with  the  damages  allowed  between  Brazil 
and  Maryland  or  New  York,  as  the  case  may  be.  But  by  the  law 
merchant,  in  the  absence  of  any  statutory  enactment,  each  indorser 
h  bound  to  indemnify  his  successors  fiilly  for  all  damages  they 
have  been  compelled  .to  pay,  as  we  have  already  seen. 

Promissory  Notes, 

§  15.  Promissory  Notes  are  not  by  the  law  merchant  within  the 
rule  entitling  the  holder  to  re-exchange j  or  damages  in  lieu  thereof; 
imt  they  may  be  drawn  with  the  express  provision  that  they  are  to 
i>e  paid  with  exchange  on  a  certain  place.^  And  it  has  been  held 
that  when  indorsed  they  come  within  the  reason  and  spirit  of  the 
nile;  for  the  indorser  of  a  promissory  note  is,  in  eflPect,  and  in 
i^gal  contemplation,  the  drawer  of  a  bill  upon  the  maker,  who  is 
regarded  as  its  acceptor,  and  there  is  great  force  in  this  view.^  But 
it  does  not  seem  to  be  in  accordance  with  the  doctrines  of  the  law 
merchant,  whose  peculiar  rules  in  respect  to  the  subject  are  confined 
•strictly  to  bills  of  exchange. 

§  16.  While,  ordinarily,  promissory  notes  do  not  carry  re-exchange, 
•t  is  the  doctrine  of  the  English  Courts,  and  of  some  of  the  United 
States  authorities,  that  when  an  amount  is  contracted  to  be  paid  in  a 
certain  State  or  country,  (say  for  instance,  the  case  of  a  note  made 
h\  Vii^inia  for  one  hundred  pounds  sterling,  payable  in  London), 
the  creditor  ought  to  recover,  wherever  his  suit  may  be  brought,  a 


*  Pollard  tw.  Hemes,  3  Bos.  &  P.,  335;  Grutacap  m  Woullaise,  2  McLean,  584. 

*  Howard  ta».  Central  Bank,  3  Kelly,  375  (1847).    The  note  was  made  in  Georgia 
l^avable  in  New  York.    Thomson  onBillg,  442-3. 
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sum  equal  to  the  debt,  due  with  interest;  and  also  as  much  as 
might  be  necessary  to  replace  the  money  in  the  country  where  it 
ought  to  have  been  paid.^  This  doctrine  has  been  forcibly  ex- 
pressed by  Mr.  Justice  Story,  in  a  case  presenting  the  question,^ 
and  seems  to  be,  as  he  has  well  observed,  ^*  founded  on  the  true 
principles  of  reciprocal  justice,"  but  it  has  been  denied  by  authori- 
ties of  great  weight.' 

§  17.  It  has  been  held  in  England  that  where  the  acceptor  pays 
a  part  of  the  bill,  and  it  is  protested  as  to  the  residue,  or  damages 
in  lieu  thereof,  is  to  be  reduced  proportionately,  and  allowed  only 
on  the  amount  unpaid.*  And  this  view  has  been  taken  in  several 
cases  in  the  United  States,  it  being  considered  that  damages  are  not 
given  as  a  liquidated  arbitrary  mulct,  but  as  compensation  for  re- 
mission of  an  amount  of  money  which  should  bear  relation  to  that 
amount.^  But  it  would  seem  that  the  drawer  contracts  that  the  bill 
shall  be  honored,  and  if  not,  that  he  will  pay  the  re-exchange,  or 
damages,  in  lieu  thereof,  provided  by  statute,  they  being  as  fixed 
and  determinate  an  obligation  as  the  debt  itself.®  The  question 
may  turn  in  some  cases  on  the  construction  of  the  particular  statute. 

§  18.  It  is  not  necessary  for  the  plaintiff  to  show  that  he  has 
paid  the  re-exchange,  it  suffices  if  he  be  liable  to  pay  it ;  but  if  the 
jury  find  that  there  was  not  at  the  time  any  course  of  re-exchange 
between  the  two  foreign  places,  then  no  re-exchange  is  recoverable.^ 

§  19.  Besides  the  re-exchange  the  drawer  and  indorscr  of  a 
foreign  bill  which  is  dishonored,  are  liable  also  to  the  holder,  in 

1  Grant  vs.  Healey,  3  Sumner^ 523;  Smith  w.  Shaw,  2  Wash.  C.  C,  167;  Lee  w. 
Wilcocks,  5  Sergt.  &  R.,  48 ;  Bank  of  Missouri  vs.  Wright,  10  Missouri,  719 ;  Scott 
vs.  Bevan,  2  Bam  &  Ad.,  78 ;  Cash  tw.  Kennion,  11  Vesey,  314 ;  Edwards  on  Bills, 
726-9 ;  1  Parsons  N.  &  B.,  664. 

2  Grant  vs,  Healey,  3  Sumner,  523,  Story,  J.,  saying:  "But  the  rate  of  exchange 
it  not  recoverable  on  a  note  when  the  venue  is  laid  in  the  State  where  suit  is  brought, 
and  there  is  no  count  or  allegation  to  cover  the  difference  of  exchange : "  Grutacap 
tw.  WouUuise,  2  McLean,  581.         ^ 

'  Martin  tw.  Franklin,  4  Johns.,  124;  Day  tw.  Scofield,  20  Johns.,  102;  Adams  t«. 
Cordis,  8  Pick,  2G0 ;  Lodge  tw.  Spomer,  8  Gray,  166. 

*  Laing  r«.  Barclay,  3  Stark,  1  Barr  &  Cres.,  399;  Story  on  Bills,  i  399 ;  Chitty  on 
Bills  (13th  Amer.  ed.);*687. 

*  Bangor  Bank  tw.  Hook,  5  Greenleaf,  174 ;  Warren  tw.  Combs,  20  Maine,  139. 

*  Ilargons  vs.  Lahens,  3Sanford,  21,  Sanford,  J.:  "The  liability  for  damages  be- 
comes perfect  on  the  return  of  the  protested  bill.  A  Fubsequent  part  payment  by 
the  acceptor  can  have  no  greater  influence  than  a  similar  part  payment  by  the 
drawer  or  any  other  party.  It  is  as  fixed  and  determinate  an  obligation  as  the  debt 
represented  by  the  sum  expressed  in  the  bill  itself." 

'  Chitty  on  Bills,  '^684.. 
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like  manner,  for  the  Gliarges  of  Protest,  Postage,  and  Provision.^ 
"With  respect  to  Provision,"  observes  Mr.  Chitty,  "it  is  said  by 
Pothier  that  it  is  usual  for  the  holder  of  a  bill  to  allow  his  agent, 
to  whom  he  indorses  it  for  the  purpose  of  receiving  payment  for 
him,  a  certain  sum  of  money  called  ^provisions'  at  the  rate  of  so 
much  per  cent,  to  recompense  him,  not  only  for  his  trouble,  but  also 
if  such  agetit  be  a  banker,  for  the  risk  he  runs  of  losing  the  money 
which  he  is  obliged  to  deposit  with  his  correspondents  in  different 
places  for  the  purpose  of  repaying  his  principal  the  amount  of  the 
money  received  on  the  bills.  And  it  is  said  that  one-half  per  cent, 
is  not  an  unreasonable  allowance.^  When  it  is  necessarv  for  the 
holder  to  send  notice  by  a  special  messenger,  his  reasonable  ex- 
penses are  also  chargeable  upon  the  parties  liable  for  payment.''^ 

§  20.  Interest  is  recoverable  against  all  the  parties  to  a  bill 
according  to  the  law  of  the  place  where  their  several  contracts  were 
catered  into  or  to  be  performed.  And  neither  interest,  or  re-ex- 
f'uange,  or  damages  in  lieu  thereof,  need  be  specially  claimed  in  the 
<l«'laration  as  they  flow  out  of  the  contract.*  But  charges  of  pro- 
tect, postage,  and  other  necessary  expenses,  can  only  be  recovered 
upon  a  special  count  which  covers  them.*  And  protest  must  be 
alleged  in  order  to  the  recovery  of  damages  as  they  accrue  only  on 
the  protest.' 

§  21.  The  owner  or  indorser  who  is  compelled  to  pay  the  bill 
cun  not  charge  the  costs  of  suit  to  prior  parties,  for  they  arise  as 
well  from  his  breach  of  contract  to  pay  the  bill,  as  from  that  of  the 
principal  party,  and  not  from  his  indorsement.^  But  it  has  been 
>iiid  that  if  he  is  an  accommodation  party,  he  may  charge  to  the 
Y-v^on  accommodated,  not  only  the  face  of  the  paper,  but  the  costs 
f'f  an  action  against  him.* 

§  22.  It  has  been  held  in  California  that  damages  on  bills  do 
not  accrue  from  any  stipulation  in  the  contract,  but  are  recover- 
r.blo  by  mere  operation  of  law ;  and  th^jt  they  arc  therefore  a  mere 
incident  to  the  principal  sued  for,  and  where  the  latter  can  not  bo 
rerovered,  there  can  be  no  claim  for  the  former.  If  the  drawee 
should  pay  only  the  principal  sum  after  dishonor  of  the  bill,  the 


'  CTutty  on  BUls  [»634],  765.  >  76.,  [♦688],  770. 

*  Pearson  w.  Crallan,  2  Smith's  Rep.,  404  ;  CUitty,  J.,  715. 

*  Bank  U.  S.  m.  U.  S.,  2  Howard,  711.     *  Kendrick  vs.  Lomax,  2  Cronjp.&  J.,  405. 

•  Jordan  ta.  B^ll,  8  Porter,  Ala.,  53. 

'  Dawson  i».  Morgan,  9  B.  &  C,  018 ;  Simpson  vs.  Griffin,  9  Johns.,  131. 

•  1  Parsons  N.  &  B.,  663. 
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right  to  demand  damages  against  the  drawer  having  already  accrued, 
the  liability  of  the  drawer  to  pay  them  would  remain.     But  if  the 
holder  surrender  up  the  bill  to  the  drawer,  on  payment  of  the  prin- 
cipal by  him,  it  would  open^te  as  a  waiver  of  all  claim  for  damages, 
the  evidence  of  the  debt  being  surrendered  up  and  cancelled.     And 
where  there  are  two  or  more  of  a  set  of  bills,  the  acceptance  of  pay- 
ment of  the  principal  of  one  would  waive  damages  as  t^  another  of 
the  set  which  had  been  presented,  and  refiised  payment,  as  all  of 
the  set  constitutes  in  fact  but  one  bill.^     The  result  arrived  at    in 
the  case  cited  seems  correct;  but  the  view  taken  that  damages. do 
not  inhere  in  the  contract  is  not  in  consonance  with  other  author- 
ities, nor  as  we  think,  correct.* 

John  W.  Daniel. 

Lynchburg,  Va. 

-  ■    ■  .    I-  -  ■  ■ —  ■ -   —        ■     — 

*  Page  V8,  Warner,  4  California,  395.  *  See  ante  i  2. 
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AcqaKSCENCE. 

Acquieacence  in  what  has  been  done  will  not  be  a  bar  to  relief  where  the  party 
alloi.'t^d  to  have  acquiesced  has  acted,  or  abs^tained  from  acting,  through  being  ig- 
riorant  that  he  possessed  rights  which  would  l)e  available  against  that  which  he  per- 
mitted to  be  enjoyed :     Earl  Beaurhamp  v.  Winn,  E.  &  I.  Appeals,  vol.  vi,  223. 

Advancement. 

A  testator  devLsed  real  estates  upon  trust  for  his  daughter,  E.  C,  for  life,  with  re- 
mainder to  her  husband,  W.  C,  for  life,  with  remainder  to  trustees  for  one  thousand 
years,  to  raise  £30,000  for  portions  for  younger  children,  witli  remainder  to  E.  C.'s 
tltlfcist  son  for  life,  with  remainders  over.  And  he  directed  that  if  E.  C.  or  W.  C, 
or  either  of  them,  should  at  any  time  during  their  joint  lives,  or  the  life  of  the  sur- 
nvor  of  tiiem,  advance  or  pay  any  sum  or  sums  of  mouey  for  the  use  or  benefit  of 
any  younger  child  or  children  for  whom  portions  were  provided,  then  and  in  such 
ca^e,  aniens  the  contrarj'  should  be  directed  by  E.  C.  and  W.  C,  or  the  survivor  of 
them,  by  deed  or  writing  to  be  sealed  and  delivered  in  the  presence  of  one  or  more 
witneiveg,  the  sum  or  sums  so  advanced  should  be  taken  in  satisfaction  pro  tanto  of 
the  portion  or  portions  of  such  child  or  children. 

E.  C.  had  several  children,  one  of  whom,  J.,  was  of  w^ak  mind ;  and  while  she 
was  still  under  age,  W.  C.  and  E.  C,  and  their  eldest  and  second  sons,  executed  a 
d.-*ii  whereby  they  covenanted  that  if  the  share  of  J.  devolved  upon  them,  or  any  of 
them,  they  would  divide  it  among  the  other  younger  children.  J.  attained  twenty- 
one  and  died,  and  her  share  thus  devolved  on  her  father,  W.  C,  and  became  subject 
\'j  his  covenant. 

W.  C,  having  survived  his  wife,  made  a  will  whereby  he  gave  legacies  to  his 
Tounger  children,  and  gave  the  residue  of  his  personal  estate  for  the  benefit  of 
iwo  of  them : 

Hdd  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  none  of  the  gifts 
under  W.  C.'s  will  were  to  be  taken  toward  satisfaction  of  the  portions  of  the 
yotinger  children : 

Hddj  also  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  division 
of  the  share  of  J.  was  not  to  be  taken  toward  satisfaction  of  the  portions  of  the 
jounger  children. 

Ttriiden  v.  Tmsden,  9  Ves,,  413;  Leake  v.  Leake,  10  Ves.,  477 ;  Onslou^  v.  Mickell,  18 
Ve<.,  490 ;  and  Golding  v.  Haverfieldj  13  Price,  593,  commented  on ;  Cooper  v.  Coojier^ 
vol,  viii.,  L.  C.  &  L.  JJ.,  813. 

AftREEifEKT. 

Where,  in  the  making  of  an  agreement  between  two  parties,  there  has  been  a 
mutaal  mistake  as  to  their  rights,  occasioning  an  injury  to  one  of  them,  the  rule  of 
equity  is  Id  favor  of  interposing  to  grant  relief. 
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The  court  of  equity  will  not,  if  such  a  ground  for  relief  is  clearly  established, 
decline  to  grant  relief  merely  because,  on  account  of  the  circumstances  which  have 
intervened  since  the  agreement  was  made,  it  may  be  difficult  to  restore  the  parties* 
exactly  to  their  original  condition. 

What  is  the  nature  of  a  miBtake  and  what  has  been  the  cause  of  it,  will  be  con- 
sidered in  determining  whether  relief  ought  to  be  granted.  The  rule  ignorantia  juris 
neminem  excusatj  applies  where  the  alleged  ignorance  is  that  of  a  well-known  rule  of 
law,  but  not  where  it  is  that  of  a  matter  of  law  arising  upon  the  doi^tful  construc- 
tion of  a  grant.  In  the  latter  case  it  is  not  decisively  a  ground  for  refusing  relief : 
Earl  Beauchamp  v.  Winn^  E.  and  I.  Appeals,  vol.  vi.,  223. 

Bill  of  Exchange. 

A  representation,  by  the  drawer,  that  bills  of  exchange  drawn  upon  L.  will  a«*- 
surcdly  be  paid,  for  that  the  drawer  has  previously  remitted  to  L.  funds  to  a  much 
larger  amount,  in  consequence  of  which  representation  B.  purchases  those  bills  from 
the  drawer,  does  not  amount  to  an  equitable  assignment  by  the  drawer  of  the  fun<i»< 
in  the  hands  of  L.,  nor  to  a  specific  appropriation,  out  of  those  funds,  of  the  amount 
of  each  of  those  bills. 

Where,  therefore,  such  an  assurance  had  been  given,  and  the  funds  in  the  hands 
of  L.  were  larger  than  the  amounts  of  the  bills  drawn  upon  him,  but  a  bankruptcy 
of  the  drawer  took  place  before  the  bills  were  payable,  L.  was  held  to  be  justifiecl  in 
refusing  to  pay  the  particular  bills,  and  in  handing  over  the  funds  to  the  leg^ally 
appointed  receiver  of  the  bankrupt's  estate,  who  demanded  them  on  behalf  of  the 
general  creditors  of  the  drawer. 

L.  was  a  banker  in  England,  and  had  dealings  with  N.  O.,  a  banker  and  bill  dealer 
in  America.  The  course  of  business  was  that  N.  O.  remitted  funds  to  L  ,  and  then 
drew  bills  on  L.,  and  sold  those  bills  in  America  to  persons  who  wished,  in  that  'way, 
to  make  payments  in  England.  N.  O.  had  represented  to  intending  purchaj^ers  of 
these  bills  that  they  would  certainly  be  paid,  for  that  "the  bills  were  drawn  ex- 
pressly [or  "specially"]  against  funds  to  a  much  larger  amount  already  remitted  to 
h."  and  on  the  faith  of  this  assurance  they  were  purchased : 

Held,  that  this  did  not  amount  to  a  contract  entitling  the  purchaser  of  any  one  of 
the  bills  to  a  specific  portion  of  the  funds  in  the  hands  of  L. 

The  application  of  the  rule  in  Joi^en  v.  Money,  5  H.  L.  C,  185,  as  to  the  distinc- 
tion between  representations  of  intention  and  of  fact,  approved :  CUiscns^  JBunI:  of 
Louiaiuna  v.  Batik  of  J^ew  Orleans,  E.  and  I.  Appeals,  vol.  vi.,  352. 

Bill  of  Lading. 

A  bill  of  lading,  in  mentioning  the  freight  payable  for  a  cargo,  did  not  nsc  the 
ordinary  words  "  he  or  they  paying  freight  for  the  same,"  but,  after  giving  the  nfiipe&i 
of  the  consignees  to  whose  order  the  cargo  was  to  be  delivered,  employed  the  wordi« 
"freight  for  the  said  goods  £4  5«  per  ton  of  20  cwt.  net,  delivered,  with  primage  and 
average  accustomed,"  etc.: 

Held,  that  the  two  forms  of  expression  were  in  efilcct  the  same,  and  constituted  the 
ordinary  condition  that  the  goods  were  to  be  delivered  only  on  paying  freight. 

Though  freight  may  not  be  payable  in  respect  of  a  man's  o\m  goods  conveyed 
in  his  ovm  ship,  it  becomes  so  if  he  makes  third  persons,  who  have  advanced  Iiini 
money,  the  consignees  of  those  goods,  and  the  goods  are  by  the  bill  of  lading  de- 
liverable to  their  order. 

The  holders  of  a  bill  of  lading  can  not,  as  against  the  assignees  of  the  freight, 
set  oil'  a  debt  due  to  them  from  the  original  owner  of  the  goods,  who  was  aIiH>  the 
assignor  of  the  freight ;     Weffuelin  v.  CdlUr,  E.  and  I.  Appeals,  vol.  vi.,  286. 
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Bill  sent  by  Post. 


The  rules  of  the  French  Office  permit  a  person  who  has  posted  a  letter  to  re- 
oiver  it  at  any  time  before  it  is  dispatched  from  the  ofiBce  where  it  is  posted  on  com- 
plving  with  certain  forms.  Therefore,  where  a  letter  containing  bills  of  exchange, 
iihiorsetl  |p  the  person  to  whom  the  letter  was  addressed,  was  posted  in  a  French 
post  office: 

Hf'id,  that  the  property  in  the  bills  did  not  pass  to  the  indorsee  till  the  letter  had 
left  the  office  where  it  was  posted. 

C,  a  banker  of  Lyons,  having  received  from  D.  a  bill  drawn  on  a  firm  in  ?.Iilan 
fK*'te<l  a  letter  addressed  to  D.  in  England,  inclosing  five  bills  of  exchange  indorsed 
to  him.  Before  the  mail  left  Lyons,  C.  received  a  telegram  from  D.'s  agent  at  Mi- 
I'iD,  stating  that  the  drawee  of  the  bill  refused  to  accept  it,  and  telling  him  not  to 
j^nd  any  remittance  to  D.  C.  accordingly  applied  to  the  post  office  for  a  return  of 
the  letter  containing  the  five  bills ;  but  through  a  mistake  of  his  clerk  the  letter  was 
Dot  returned  to  him,  but  was  dispatched  to  England  and  delivered  to  D.,  who  soon 
afterward  filed  a  petition  for  liquidation : 

-HVfi,  that  as  C.  had  shown  an  intention  of  recalling  the  letter  before  it  left  Lyons, 
which  had  only  been  frustrated  by  a  mistake  of  his  clerk,  the  projK'rty  in  the  bills 
did  not  pass  to  the  indorsee,  and  that  they  must  be  given  up  to  C: 

Ilddj  also,  by  Mellish,  L.  J.,  that  even  if  the  property  in  the  bills  had  passed 
where  the  letter  was  posted,  the  delivery  of  the  bills  was  revoked  by  both  parties, 
and  that  the  fact  of  their  not  actually  getting  back  into  the  manual  possession  of 
the  indorser  through  a  mistake  of  the  clerk  made  no  difference:  Ex  parte  Cote. 
In  r€  Dinxzt:    L.  C.  &  L.  J.  M.,  vol.  ix..,  27. 

CflAHITY. 

Little  stress  can  be  laid  on  the  use,  in  a  will  mal<ing  a  gift  to  a  charity,  of  the 
word  "condition;"  it  may  mean  the  same  as  "intent  and  purpose,"  and  may  be  em- 
|.inyed  to  create  a  trust  and  nothing  more.  "Keparation"  of  premises,  used  in  a 
tfiii  of  those  premises  to  a  charity,  must  be  held  to  comprehend  their  restoration  in 
:hf  event  of  any  catastrophe  befalling  them :  Tlie  Attorney- General  vs.  Wax  Cliandltn^ 
GmipGLny,  E.  and  L  Appeals,  vol.  vi.,  1. 

CiriiJ>  IK  Ventre  Sa  Mere. 

A  testator  gave  a  fund  to  his  wife  for  life,  then  to  his  daughter  (a  married  woman) 
fir  life,  and  after  her  death  to  her  children,  who  being  sons  should  attain  the  age  of 
titfnty-one,  or  being  daughtei*?,  attain  that  age  or  marry,  and  if  none,  then  to  cer- 
tain |x?r«on8  by  name.  By  a  codicil  he  directed  that  if  his  daughter  should  be  liv- 
ijjjr  at  the  expiration  of  five  years  from  the  death  of  his  wife,  and  should  not  then 
Irive  had  any  child  or  children,  the  fund  should  be  at  once  divided  between  the 
filcerior  takers,  as  if  his  daughter  were  dead  without  children.  The  daughters 
Sir.-t  child  was  born  five  years  and  six  months  after  the  death  of  the  testator's  widow  : 

Jlidd  (affirming  the  decision  of  Wickens,  V.C.),  that  as  the  daughter  had  a  child 
in  r^iUre  «a  mere  w^ithin  five  years  after  the  death  of  the  widow,  the  gift  over  had  not 
taken  effect:    Peareeya.  Carringtcn,  L.  JJ.,  vol.  viii.,  969. 

Collateral  Agreement. 

Fraud  can  not  be  condoned  unlqpss  there  be  full  knowledge  of  the  facts  and 
of  the  rights  arising  out  of  those  facts,  and  the  parties  are  at  arm's  length. 

An  agreement  rendered  inoperative  by  a  collateral  fraudulent  agreement  can 
not  be  made  valid  by  the  abandonment  of  the  collateral  agreement. 


302  Digest  of  English  Law  Reports. 

Agreements,  though  prepared  by  an  independent  eolicitor,  may  be  set  af^ide  if 
that  one  of  the  parties  for  T«-hom  the  solicitor  is  actiag  is  under  the  undue  influence 
of  the  other  party. 

Where  material  allegations  of  fraud  are  proved,  the  plaintiff  will  obtain  relief 
although  other  allegations  of  fraud  may  not  be  proved. 

Decree  of  Malins,  V.C.,  reversed  :  Moxxm  v.  Payne,  L.  JJ.,  vol.  viii.,  881. 

Company. 

A  director  of  a  joint-stock  company  is  in  a  fiduciary  position  towards  the  com- 
pany, and  if  he  makes  any  profit  on  account  of  transactions  of  business  when*  lie  i^ 
acting  for  the  company,  he  must  account  for  them  to  the  company. 

So,  if,  acting  for  himself,  he  proposes  to  the  company  a  contract  from  the  exe- 
cution of  which  he  will  derive  a  profit,  that  profit  belongs  to  the  company. 

Where  the  articles  of  a  joint-stock  association  declared  that  if  a  director  liad 
any  interest  in  a  contract  proposed  for  acceptance  by  the  association,  he  should 
declare  his  interest,  or  his  place  as  director  should  be  vacated,  and  having  declared 
it  he  should  not  7ote  on  the  proposal : 

Heldy  first,  that  **  declare  his  interest "  meant  declare  the  nature  of  his  interest, 
and  that  the  words  were  not  satisfied  by  a  mere  declaration  tliat  he  had  an  interest 
in  th3  matter; 

And,  secondly,  that  the  vacating  of  the  seat  would  not  prevent  the  contract  it^H^lf 
from  being  treated  as  one  made  for  the  benefit  of  the  association,  for  that  the  rule 
of  equity  would  apply  to  such  a  case  in  addition  to  the  penalty  specially  nientioncvl 
b}'-  the  article  of  association :  Imperial  Mercantile  Credit  Association  v.  Colenuzn  tfr 
Knighif  E.  and  I.  Appeals,  vol.  vi.,  189. 

Conditions  of  Sai.e. 

By  a  deed  of  the  year  1858,  lands  were  conveyed  to  trustees  on  the  usual  true<t>% 
for  sale.  The  trustees  were  unable  to  find  a  deed  of  1819,  through  which  the  con- 
veying parties  to  the  deed  of  1858  derived  their  title ;  and  put  up  the  lands  for  sale 
by  auction  under  a  condition  that  the  title  should  commence  with  the  deed  of 
1858,  and  that  no  earlier  title  should  be  called  for  except  at  the  purchaser's  exj>ense. 
The  lands  were  sold  at  the  auction,  the  object  of  the  condition  being  explained  in 
the  auction  room.  A  suit  to  restrain  completion  was  instituted  by  one  of  the  c&4uit 
gu2  trwU  against  the  trustees  and  the  purchaser.  Some  time  after  the  institution  of 
the  suit,  the  deed  of  1819  was  found : 

Held  (affirming  the  decision  of  Malins,  V.C.),  that  this  condition  was  calculaie<l 
to  depreciate  the  property  at  the  auction,  and  was  inserted  without  any  reaaonable 
ground : 

Held,  that  the  Court  would,  at  the  suit  of  a  cefUui  que  (rust,  restrain  the  purchaser 
from  completing  the  sale : 

Held  (reversing  the  decision  of  Malins,  V.C.),  that  the  smallness  of  the  interest  of 
the  plaintiff,  and  the  fact  that  she  was  an  infant,  and  that  the  suit  might  have  been 
instituted  on  other  motives,  were  not  reasons  against  granting  an  injunction  to 
restrain  completion :     Dan^e  v.  Goldingkam,  L.  J  J.,  vol.  viii.,  902. 

Contract. 

1.  The  plaintiffs  advertised  for  tenders  for  the  supply  of  stores  for  a  period  of  t^K-elve 
months.  The  defendant  sent  in  a  tender  to  supply  the  stores  required  for  the  period 
named,  at  certain  fixed  prices,  "  in  such  quantities  as  the  company's  store-keeper 
might  order  from  time  to  time ;"  and  the  plaintiff's  accepted  his  tender: 

Held,  that  there  was  a  sufficient  consideration  for  the  defendant's  promhse  to  sup- 
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plj  the  goods,  although  there  was  no  hinding  contract  on  the  part  of  the  company 
10  order  any :     Great  Northern  Railway  Company  v.  Wit}iam^  C.  P.,  vol.  ix.,  16. 

2.  The  plaintiff*  and  defendant  were  both  Bubscribere  to  a  charity,  the  objects  of 
irhich  were  elected  by  the  subflcribere  who  had  votes  proportioned  in  number  to  the 
smoQDt  iktj  had  subscribed.  They  expressly  agreed  that  if  the  plaintiff  would 
gire  twenty-eight  votes  for  an  object  of  the  charity  whom  the  defendant  favoured, 
ihe  defendant  would  at  the  next  election  give  twenty -eight  votes  for  such  object  of 
the  charity  as  the  plaintiff  should  then  favour : 

Ediy  that  there  was  a  legal  consideration  for  the  defendant's  promise,  and  that 
the  agreement  was  not  void  as  against  public  policy  :  Bolton  y.  MuddeUj  Q.  B.,  vol. 
ii^  55. 

0.  On  a  sale  of  goods,  the  invoice  expressed  that  they  should  be  paid  for  in  "  from 
^iI  to  eight  weeks."  The  sale  took  place  on  the  1st  of  May,  and  the  action  for  the 
price  was  commenced  on  the  18th  of  June.  At  the  trial  the  judge  left  it  to  the 
jury  to  say  what  was  the  mercantile  meaning  of  the  expression  "from  six  to  eight 
Kwb;''  and  they  found  that  the  action  had  not  been  brought  prematurely.  The 
j'Jiljre,  being  of  the  same  opinion,  directed  a  verdict  for  the  plaintiff: 

iie/fi,— upon  the  authority  of  Alexander  v.  VanderzeCj  Law  Rep.,  7  C.  P.  530, — that 
i.ie  question  was  properly  left  to  the  jury,  and  the  verdict  right:  Aihfodh  v.  Redj'ord, 
C.  P.,  20, 

Co\'E»AIiT. 

If  the  directors  of  a  railway  company  become,  for  the  purposes  of  the  company, 
I(>.*£8  of  land,  with  a  privilege  to  use  docks,  and  agree  to  pay  rent  and  royalties  to 
the  owner  of  the  docks,  and  enter  into  other  conditions  which,  by  a  state  of  cireum- 
Htances  subsequently  created,  appear  to  be  unreasonable  and  impolitic,  such  stipula- 
litions  and  conditions  can  not,  on  that  account,  be  treated  as  ultra  vira  of  the 
directors. 

Nor  can  a  condition  to  pay  shipping  dues,  not  only  for  goods  actually  brought 
along  the  railway  and  shipped  at  those  docks,  but  for  goods  brought  along  the  rail- 
way to  be  shipped  at  other  docks,  be  treated  as  a  covenant  in  restraint  of  trade: 
^i#  Yak  JRailtmy  Company  v.  Macnah,  E.  and  I.  Appeals,  vol.  vi.,  169. 

CrMULATTVE  LEGACIES. 

A  testator  gave  two  legacies  of  £5000  each  to  the  same  person  by  two  codicils 
eiecuted  at  the  same  time,  and  in  nearly  the  same  words,  neither  codicil  comprising 
any  other  legacy.  One  instrument  he  sent  to  his  solicitor,  and  the  other  he  sent  to 
trie  legatee.  Three  years  afterwards  he  withdrew  the  codicil  held  by  his  solicitor 
and  sent  it  also  to  the  legatee.  He  had  previously  executed  his  will  in  duplicate, 
??nding  one  copy  to  his  solicitor  and  the  other  to  the  principal  beneficiary  : 

Hdd,  that  the  legacies  given  by  the  two  codicils  were  substitutional  and  not  cumu- 
lative: Wkyte  V.  Whyte,  V.-C.  M.,  vol.  xvii.,  50. 

(r^TOM  OF  Stock  Exchange. 

Stock-brokers  who  have  with  their  own  money  purchased  stock  for  a  principal 
are,  in  the  event  of  the  death,  bankruptcy,  or  insolvency  of  the  principal,  justified 
m  immediately  selling  the  stock.  Under  such  circumstances  the  stock-brokers  have 
a  claim  against  the  estate  of  the  principal  for  the  balance  due  to  them  on  the 
acttjont,  which  balance  is  subject  to  deduction  for  any  Iofs  which  may  have  been 
inonrred  by  selling  before  the  next  settling-day. 

Decision  of  Lord  Eomilly,  M.R.,  affirmed  :  Lacyy,  HUIjScnmgeour'a  Ciaimy  L.  JJ., 
vol.  viii^  921. 
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Death  Coupled  with  a  Contingency. 

A  te8tator  gave  a  fund  to  his  widow  for  life,  and  after  her  death  upon  tnisti;  in 
moieties  for  his  two  daughters  during  their  respective  lives,  with  ulterior  trust/»  i(>r 
their  children  respectively,  and  limitations  in  default  of  children  of  either,  upon 
the  trusts  of  the  other  moiety;  and  if  neither  daughter  should  have  ^hild  who 
should  become  entitled,  then  upon  trust  for  his  two  sons,  to  be  equally  divided  be- 
tween them,  their  respective  executors,  administrators,  and  assigns ;  but  if  either  of 
them  died  without  issue  living  at  his  decease,  then  the  whole  to  be  in  trust  for  tlie 
other  of  them,  his  executors,  administrator,  and  assigns ;  and  if  both  of  them  died 
without  issue  living  at  their  respective  deaths,  then  the  fund  should  be  in  tru«t 
for  Mrs.  S.,  her  executors,  administrators  and  assigns;  but  if  she  should  die 
without  leaving  issue  at  her  decease,  then  it  should  be  in  trust  for  the  daughters  of 
P.  D.  living  at  the  determination  of  the  prior  trusts.  The  testator's  daughters 
survived  the  widow,  and  died  childless.  The  sons  both  died  without  issue  in  the 
life  time  of  the  surviving  daughter,  who  became  tenant  for  life  of  the  whole.  Mjf, 
S.  Survived  the  daughters,  and  afterward  died  without  issue,  upon  which  the  repre- 
sentatives of  a  daughter  of  P.  D.,  who  had  survived  Mrs.  8.  only  one  day,  claimed 
the  fund : 

Held  (reversing  the  decision  of  Malins,  V.  C),  that  Mrs.  S.,  having  survived  the 
tenants  for  life,  took  an  absolute  indefeasible  interest,  and  that  the  gift  over  to  the 
daughters  of  P.  D.  did  not  take  eftect ;  for  that  if  a  fund  is  given  to  A.  for  life,  and 
then  to  B. ,  with  a  gift  over  if  B.  dies  without  issue,  death  without  issue  in  the  li/e- 
time  of  A.  is  taken  to  be  intended,  unless  there  is  a  context  extending  it  to  death 
without  issue  at  anv  time. 

The  canons  in  Edwards  v.  Edwards,  15  Beav.,  357,  approved :  In  re  Heaiheotti 
TS-usfs:  L.  J  J.,  vol.  ix.,  45. 

Delegation  of  Statutory  Powers. 

The  11.  Railway  Company,  whose  line  ran  into  the  defendant  company's  line  ai 
B.,  had  a  parliamentary  right  to  use  the  defendant's  station  at  B. 

The  plaintiff  company  had  running  powers  over  the  defendants'  line,  and  were 
anxious  to  run  trains  through  the  B.  station  over  the  H.  line.  The  H  company 
applied  to  Parliament  for  power  to  lease  their  line  to  the  plaintiffs,  but  through  the 
opposition  of  the  defendants  the  proposed  bill  was  thrown  out.  The  H.  coinpa«y 
tlien  entered  into  an  agreement  with  the  plaintiffs,  terminable  on  six  months'  notice, 
by  which  they  agreed  to  allow  the  plaintiffs  to  use  the  II.  line  and  all  its  stations 
sidings,  etc.,  and  to  afford  them  every  facility  for  so  doing;  the  plaintiffs  to  keep  the 
line  in  repair,  and  appoint  and  pay  their  own  officers,  and  fix  the  rates  and  fares'  of 
through  traffic,  paying  to  the  II.  company  a  proportion  of  the  through  rates  and 
fares  by  way  of  commuted  toll.  It  was  also  provided  that  if  the  II.  company  should 
desire  the  plaintiffs  to  undertake  the  local  traffic  of  the  H.  line  the  plainti£&  would 
do  so,  paying  the  H.  company  a  proportion  of  the  fares. 

The  plaintiffs  under  this  agreement  claimed  the  right  to  run  their  trains  over  the 
defendants'  junction  at  B.,  and  filed  their  bill  to  establish  the  right,  which  the  de- 
fendants resisted,  on  the  ground  that  the  agreement  between  the  plaintiffs  and  the 
n.  company  was  ultra  vires  and  illegal : 

Held  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  the  agreement  was 
not  tUtra  tires  or  illegal,  and  that  the  plaintiffs  were  entitled  to  the  relief  prayed: 
Midland  K.  R.  Co.  v.  Great  Western  R,  R,  Co:  L.  JJ.,  vol.  viii.,  841. 

Deposit  of  Deeds. 
The  plaintiff  handed  title  deeds  to  his  brother  to  enable  the  brother  to  borrow 


Digest  of  English  Law  Reports.  305 

ii''}i)  from  IL  The  brother  deposited  them  at  his  bankers,  with  a  memorandum  of 
dqy^ii  purporting  to  be  executed  by  the  plaintiff,  and  addressed  to  them,  "  in  con- 
jideratioD  of  your  lending  F.  B.  (the  brother)  £1000  for  seven  days  from  this  date 
I  deposit,"  etc  The  bankers  did  not  place  £1000  to  the  credit  of  the  brother,  but 
during  the  next  seven  days  they  allowed  him,  by  checks  drawn  in  the  ordinary  way, 
to  oTenira#hij?  account  to  an  amount  somewhat  less  than  £1000.  The  plaintiff 
1x4  his  bill  for  delivery  up  of  the  deeds,  alleging  the  memorandum  of  deposit  to  be 
a  ioT^ryj  and  also  alleging  that  the  bank  had  not  lent  the  brother  £1000  for  seven 
davs: 

UiU  (affirming  the  decision  of  the  Master  of  the  Rolls),  that,  assuming  the  mcm- 
rnndum  to  be  genuine,  the  bankers  had  no  lien  on  the  deeds,  for  that  they  had  not 
iiiiillled  the  condition :    Burton  v.  Gray,  L.  JJ.,  vol.  viii.,  933. 

EXDTTOR  DE  SON  TOKT. 

The  legal  personal  representative  of  a  testator  is  a  necessary  party  to  a  suit  for 
the  administration  of  his  real  and  personal  estate;  and  if  he  is  not  made  a  party, 
HI  dwree  can  be  made  in  such  a  suit,  even  although  an  executor  de  son  tort  and  the 
trj'^tets  of  the  real  estate  are  before  the  Court. 

R^;/rur  V.  Kirhler,  Law  Rep.  14,  Eq.  262,  and  Coote  v.  Whittington.  Law  Rep.  16, 
E  \.  o^M,  dissented  from. 

Where  it  is  plain  on  the  face  of  the  bill  that  a  suit  Ls  defective  for  want  of  parties, 
a  defendant  rab^ing  the  objection  at  the  hearing  is  entitled  to  the  costs  of  the  day, 
although  he  may  not  have  taken  the  objection  by  his  answer :  RowssU  v.  Morris, 
M.  B.,  vol,  xvii.,  20. 

Fraudttlent  Representation. 

The  particulars  of  the  plaintiff's  claim,  in  an  action  in  a  county  court,  were  as 
tllovr:*:  "The  plaintiff  sues  the  defendant  in  tort  for  legal  fraud  and  deceit  com- 
'.i:t«rd  under  the  following  circumstances:  for  that  the  defendant,  in  March,  1872, 

'l<^  to  be  inserted  in  a  public  newspaper  an  advertisement  for  the  letting  by  ten- 

:,  with  immediate  possession,  of  a  farm ;  and  the  plaintiff,  believing  in  tlie  6o7ia 
'■■■h  of  auch  advertisement,  and  desiring  to  become  tenant  of  a  place  of  the  dcscrip- 
t!  .n  advertised,  did  take  trouble  and  pains,  and  incurred  expense  in  going  to  and 
i'^TKtrtiDg  the  property,  and  in  the  employment  of  persons  to  inspect  and  value  it 
1  r  him,  with  a  view  of  becoming  tenant  thereof,  whereas  afterward  it  appeared  that 
\>.  defendant  had  no  power  to  let  the  property  as  advertised,  and  caused  the  adver- 
-^  nient  to  be  issued  to  serve  some  purpose  of  his  own  other  than  that  appearing  by 
t-ift  advertisement.  And  that  the  defendant  knew,  at  the  time  he  caused  such  adver- 
•i'^  ment  to  be  published,  that  he  had  not  the  power  to  let  the  farm,  and  that  the 
i.rm  was  not  to  be  let"  The  county  court  judge  riiled  that  the  particulars  disclosed 
I  >  eanse  of  action,  and  non-suited  the  plaintiff: 

Ufld^  that  the  particulars  contained  allegations  amounting  to  a  fraudulentjjepre- 
--'.lation,  for  which  an  action  would  lie:    Richardson  v.  Sylvester ,  Q.  B.,  vol.  ix.,  34 

lsco3cpLETE  Gift. 

W.,  the  uncle  of  the  plaintiff's  wife,  was  applied  to  by  a  friend  of  the  plaintiff 
f"  advance  £1000  to  defray  some  expenses  connected  with  the  plaintiff's  election  as 
y^  Hibcr  of  Parliament.  W.  declined  to'  make  the  advance,  but  said  he  w^ould  give 
''*"  plaintiff  £500,  and  deduct  it  from  the  legacy  he  intended  to  leave  to  his  wife. 
^  urAy  afterwanl  W.  sent  the  plaintiff  a  check  for  £500.  The  plaintiff  wrote  to 
'.  ijik  W.,  saying  that  he  would  gladly  repay  it  at  an  early  opportunity,  and  hoped 

•  rtly  to  be  able  to  do  so.    A  few  weeks  afterward,  as  the  plaintiff  deposed,  a  con- 

•  nation  took  place  between  him  and  W.,  and  it  was  agreed  at  the  plaintiff's  in- 
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stance  that  the  plaintiff  should  pay  banker's  interest  on  the  sum  during  W/s  life ; 
and  the  plaintifi*  for  the  purpose,  as  he  deposed,  df  effectuating  this  agreement^ 
signed  and  gave  to  W.  a  promissory  note  for  £500,  with  interest  at  £1  per  cent.,  on 
the  understanding  that  payment  of  the  principal  was  not  to  be  enforced,  bat  only 
payment  of  interest,  during  W/s  life.  After  W/s  death  his  executors  su^he  plain- 
tiff on  the  note  for  the  £500 : 

Held  (reversing  the  decision  of  Malins,  V.  C),  that  (although,  if  there  had  been 
a  complete  gift  of  £500,  it  could  not  afterward  have  formed  a  consideration  for  a 
promissory  note)  the  executors  were  entitled  to  recover;  for  that,  as  the  plaintiff  had 
not,  before  the  giving  of  the  promissory  note,  agreed  to  accept  the  £500  as  a  gift,  it 
remained  open  whether  it  should  be  a  gift  or  a  loan ;  and  the  giving  the  promiiuioiy 
note  was  conclusive  evidence  that  the  parties  agreed  upon  its  being  a  loan;  and  the 
court  could  not  allow  the  documentary  evidence  to  be  rebutted  by  the  parol  evidence 
given  by  the  plaintiff  on  his  own  behalf. 

Per  JameSf  L.  J.:  Evidence  of  a  plaintiff  on  his  own  behalf  as  to  a  bargain  with 
a  man  since  dead  ought,  in  the  absence  of  corroboration,  to  be  disregarded :  HiU 
v.  Wilson,  L.  JJ.,  vol.  viii.,  888. 

Insurance. 

It  is  a  principle  of  insurance  law  that  no  abandonment  is  necessary  where  there 
is  nothing  which,  on  abandonment,  can  pass  to  or  be  of  value  to  the  underwriters. 
Where,  therefore,  there  was  a  policy  on  ship,  and  also  on  charter-party  freight  (that 
is,  freight  to  be  earned  by  the  carriage  homeward  of  a  cargo  chartered  to  be  put  on 
board  at  a  distant  port),  and  the  ship  was  so  injured  on  the  outward  voyage  that  the 
nhip-owner  abandoned  to  the  underwriter  on  ship,  there  was  nothing  to  pass  to  the 
underwriter  on  charter-party  freight,  and,  consequently,  there  was  no  necessity  for 
abandonment  to  him. 

The  damage  to  the  ship  from  perils  of  the  sea  during  the  voyage,  covered  by  the 
policy  on  ship,  being  such  as  to  justify  abandonment  to  the  underwriter  on  ship  be- 
fore the  cargo  was  put  on  board,  the  insured  freight  could  not  be  earned,  and  there 
would  therefore  be  a  total  loss  on  the  policy  on  freight :  Rankin  v.  Potta-j  E.  &  I. 
Appeals,  vol.  vi.,  83. 

Management  by  Trustees. 

After  an  administration  decree  has  been  made  all  powers  of  management  of  the 
estate  which  may  be  vested  in  trustees  are  subject  to  the  control  of  the  Court;  nml 
the  judge  who  exercises  such  control  must  be  personally  satisfied  of  the  propriety  of 
the  course  proposed  to  be  adopted  by  the  trustees. 

Trustees  having  power  to  invest  certain  moneys  belonging  to  a  testator's  estate  at 
their  discretion,  and  having  also  power  to  continue  or  change  securities  from  time  to 
time,  OS  to  the  majority  should  seem  meet,  applied  to  the  Court  in  a  suit  for  the 
administration  of  the  trust  estate  for  liberty  to  invest  the  moneys  in  and  to  convtrt 
securities  into  American  funds  or  railway  stocks.  Infants  were  interested  in  the 
trust  estate: 

//e/rf,  that  if  the  trustees  had  the  discretion  they  claimed  (which  was  doubtful  i, 
the  Court  ought  not,  in  a  case  where  infants  were  interested,  to  permit  them  i" 
exercise  that  discretion  in  the  way  they  proposed.  Bethel  v.  Abraliamf  M.  R.,  vol. 
xvii.,  24. 

Mortgage  by  DpmsEE. 

Where  a  testator  directs  all  his  debts  to  be  paid,  and  afterwards  devises  real  c*:,-!:*' 
to  a  devisee  specially  charged  with  debts  and  legacies,  the  devise  supercedes  tk 
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power  of  sale  in  the  executow,  and  the  devisee  can  give  a  good  title  to  the  estate  and 

a  good  discharge  to  a  mortgagee,  who  has  no  notice  of  a  breach  of  trust,  without  the 

executors  joining. 

Decision  of  the  Master  of  the  Rolls  reversed :     Corser  v.  Cartwrighi,  L.  J  J.,  vol. 

via.,  971. 

# 
"Xephews  and  Nieces." 

Reaiduarv  gift  in  trust  for  "  my  nephews  and  nieces  living,  and  the  issue,  if  any, 
of  my  nephews  and  nieces  dead  before  me."  The  testator  never  had  any  nephew  or 
niece  of  his  own,  nor  had  he  any  brother  or  sister  living  when  he  made  hia  will : 

Hdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  nephews  and 
nieces  of  the  testator's  wife  took  under  the  gift,  and  that  evidence  of  circumstances 
making  it  improbable  that  the  testator  intended  to  benefit  them,  but  not  tending  to 
?how  that  any  other  clats  was  intended,  was  inndmisisible  :  Shciral  v.  Mountfordy  L. 
JJ.,  vol.  viii.,  928. 

Pabtxer. 

C.  was  held  liable  to  refund  to  an  aspociation,  of  which  he  was  both  a  member 
and  a  director,  money  which  he  had  unlawfully  received  by  taking  an  increased 
commission  on  work  of  the  association  contracted  to  be  done  by  himself. 

C.  had  a  partner,  K.,  who  was  not  in  any  way  connected  with  the  association ; 
the  transaction,  however,  had  been  a  partnership  transaction : 

Heldy  that  the  partners  were  liable,  jointly  and  seversilly,  to  make  good  to  the 
a-jsociation  the  profits  which  it  ought  to  have  received  in  the  increased  amount  of 
the  commi«»ion :  Impeinal  AtcreantiU  Credit  AssocicUion  v.  CoUman  &  Knight,  E.  &  I. 
Appeals,  vol.  vi.,  189. 

Probate  Duty. 

When  a  will  contains  an  absolute  trust  for  the  conversion  of  land,  and,  by  reason 
of  the  failure  of  the  limitations  of  the  proceeds  contained  in  the  will,  the  testator\s 
hfir  takes  the  undisposed-of  interest,  he  takes  it  as  money,  and  on  his  death  probata 
duly  is  payable  upon  it,  although  the  land  still  remains  unsold.  C.  J.  B.by  his  will 
directed  his  real  ei^tate  to  be  converted,  and  the  proceeds,  with  his  personalty,  to  be 
held  in  trust  for  the  payment  of  debts  and  legacies,  and,  as  to  the  residue,  on  certain 
trusts  which  failed.  The  testator's  heiress,  M.  B.,  became,  by  reason  of  the  failure 
of  the  last  mentioned  trusts,  entitled  to  the  proceeds  of  the  real  estate.  She  died 
under  twenty-one,  and  at  the  time  of  her  death  the  real  estate  was  unsold: 

Hc/d,  that  the  interest  which  M.  B.  took  as  heiress  of  C.  J.  B.,  was  taken  by  her  as 
money,  and  that  probate  duty  was  payable  by  her  administrator  in  rcs^iect  of  it : 
AUi/rney-Otneral  v.  Lomoi,  Ex.,  vol.  ix.,  29. 

I'roof  for  Joint  Debt. 

Where  a  joint  and  several  covenant  is  entered  into  by  pnrtncrs  for  payment  of  a 
debt,  and  there  is  nothing  in  the  instrument  to  show  that  they  were  jointly  contract- 
ing as  partners,  parol  evidence  may  be  admitted  to  show  that  the  mcn.>y  was  used 
for  partnership  purposes,  and  if  that  is  established,  proof  may  be  made  in  bank- 
ruptcy against  their  joint  as  well  as  their  separate  estates. 

A  covenant  to  pay  a  sum  of  money  when  requested  by  A.,  or  after  his  death  by 
the  covenantee,  with  interest  in  the  meantime,  creates  a  present  debt  which  may  be 
proved  for  in  bankruptcy. 

A  debtor,  before  his  bankruptcy,  covenanted  to  pay  a  sum  of  money  which  was 
due  to  his  father  to  a  trustee  to  whom  the  father  assigned  it ;  and  trusts  were  de- 
clared of  the  money,  under  which  the  debtor  took  a  reversionary  interest : 
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HeUiy  that  the  truBtee  of  the  settlement  could  prove  for  the  whole  amoant  without 
deducting  the  debtor's  interest :     Ez  parte  Stone ;  In  re   Wekk^  L.  J  J.,  vol.  viii.,  914. 

Proviso. 

A  proviso  in  a  will  being  at  the  end  of  all  the  devises,  must  have  a  meaning 
applicable  to  all,  and  not  be  treated  as  if  placed  at  the  end  of  one,  andfthus  made 
applicable  to  one  only:     Giles  v.  Metsom,  E..&  I.  Appeals,  vol.  vi^  24« 

Relief  fkom  Forfeiture. 

A  company  incorporated  by  Act  of  Parliament  for  making  a  dock,  agreed  with  a 
land-owner  to  purchase  a  piece  of  land  for  £4,000,  of  which  £2,000  was  to  be  paid 
at  once,  and  the  remaining  £2,000  on  a  future  day  named  in  the  agreement,  with  a 
provision  tliat  if  the  whole  of  the  £2,000.  and  interest  was  not  paid  off  by  that  day, 
in  which  respect  time  was  to  be  of  the  essence  of  tlie  contract,  the  vendors  might 
re-ix)f^efis  the  land  as  of  their  former  estate,  without  any  obligation  to  repay  any 
part  of  the  purchase  money: 

Hdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  this  stipulation  was 
in  the  nature  of  a  penalty,  from  which  the  company  was  entitled  to  be  relieved  on 
payment  of  the  balance  of  the  purchase  money,  with  interest. 

Per  James,  L.  J.:  Senible,  that  if,  on  the  true  construction  of  the  agreement, 
this  stipulation  had  not  been  merely  in  the  nature  of  a  penalty,  it  would  have  been 
void  as'  ultra  vire.s:  In  re  Ddgenham  ( l^hame^)  Dock  Company;  Ex  parte  HuUe^  L,  JJ., 
vol.  viii.,  1022. 

Solicitor's  Lien. 

Solicitors  for  the  trustees  of  an  estate  which  is  under  the  administration  of  the 
Court  have  not,  after  their  discharge,  such  a  liea  for  costs  and  money  advanced  in 
the  suit  as  will  enable  them  to  refuse  production  of  documents  which  are  required 
by  the  receiver  for  the  management  of  the  estate. 

Order  of  Bacon,  V.  C,  affirmed :    Bdaney  v.  French^  L.  JJ.,  vol,  viii.,  918. 

Statute  of  Frauds. 

The  defendant,  who  was  the  father  of  seven  illegitimate  children  of  the  plaintiff, 
agreed  with  her,  verbally,  to  pay  her  £.300  per  annum,  by  equal  quarterly  install- 
ments, for  so  long  as  she  shoald  maintain  and  educate  the  children.  At  the  time  of 
the  making  of  the  promise,  the  eldest  child  was  about  fourteen  years  old : 

Hdd^  that  this  agreement  was  not  one  "  not  to  be  performed  within  a  year  from 
the  making  thereof,"  within  the  meaning  of  the  Statute  of  Frauds,  section  4,  and 
was,  therefore,  binding,  though  made  by  parol  only.  Per  Bramwell  and  Pigrott, 
BB.:  The  agreement  was  one  which  might  at  any  time  have  been  terminated  by 
either  party  giving  notice  to  the  other.  The  claim  in  a  declaration  may  be  amended 
under  the  Common  Law  Procedure  Act,  1852,  section  222,  by  the  judge  at  the  trial: 
Knowlnum  v.  Bluett,  Ex.,  vol.  ix.,  1. 

Tenant  by  Curtesy. 

R.  A.,  being  a  tenant  by  curtesy  of  certain  premises,  devised  them  by  his  will  to 
trustees  for  his  daughter  Rebecca  for  life,  with  remainder  to  his  grandson  William. 
Upon  the  death  of  the  testator,  Rebecca  entered  into  possession  of  the  premises  pur- 
ported to  be  devised,  and  paid  for  some  years  certain  annuities  charged  by  the  will 
upon  the  premises,  and  was  suffered  by  the  heir-at-law  to  remain  in  possession  un- 
disturbed for  more  than  twenty  years.  William  conveyed  his  remainder  to  the 
plaintiff.  Rebecca,  after  she  had  been  in  possession  more  than  twenty  years,  con- 
veyed the  premises  in  fee  to  the  defendant,  who,  upon  her  death,  took  poesession. 
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The  plaintiff,  the  assignee  of  William,  the  remainderman,  having  brought  eject- 
meiit : 

Hftd,  that  Bebecca  having  entered  under  the  will,  the  defendant  claiming  through 
btT  vas  eiitopped  as  against  all  those  in  remainder  from  disputing  the  validity  of 
the  will,  and  that  the  plaintiff  was  entitled  to  recover:  Board  v.  Board,  Q.  B.,  vol. 
ix,  48. 

Will. 

The  word  "children  "  used  in  a  will  prima  facie  means  legitimate  children,  and  no 
f/ther  meaning  can  be  given  to  it  bj  any  conjectural  application  of  other  words 
found  in  the  will  and  supposed  to  show  the  testator's  intention ;  there  must  be  clear 
evidence  of  that  intention  in  the  will  itself  ta  establish  another  application  of  the 
word. 

There  may  be  a  gift  to  living  illegitimate  children  as  a  class,  if  the  words  used  by 
the  testator  clearly  show  that  such  children  were  intended  to  be  the  objects  of  his 
Uiunty. 

But  whether  any  such  gift  to  future  illegitimate  children  can  take  effect  qaotref 
M  there  is  a  gift  to  "children ''  as  a  class,  the  law,  if  there  is  nothing  in  the  will 

clearly  to  show  a  contrary  intention,  will  apply  the  gift  to  legitinjate  children  only : 

i/ii'v.  Orooky  E.  &  I.  Appeals,  vol.  vi.,  265. 

Will  of  Married  Woman. 

A  married  woman  having  separate  estate,  and  having  under  her  marriage  settle- 
ment a  power  of  appointment  in  the  event  of  her  dying  in  the  life- time  of  her  Kus- 
Kind,  made  a  will  with  the  assent  of  her  husband,  and  survived  her  husband : 

Bnhly  that  though  the  will  passed  the  separate  estate,  it  did  not  execute  the 
jiower  of  appointment,  nor  pass  property  acquired  by  the  wife  after  the  death  of  her 
husband : 

Hild,  that  the  death  of  a  husband  operates  ajB  a  revocation  of  his  assent  to  the 
^ill  of  his  wife. 

Decree  of  Bacon,  V,  C,  reversed.  Observations  on  Nohle  v.  Phelps  (Law  Hep.,  2  P. 
^  ».,  276):    NMe  v.  WiUoek,  L.  C.  &  L.  JJ.,  vol.  viii.,  778. 

VOL.   Ill — NO.  II — 8 
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[From  16  Wallace.] 


Common  Carrier. 

1.  When  goods  are  delivered  to  a  common  carrier  to  be  transported  over  his  rail- 
road to  his  <iepot  in  a  place  named,  and  there  to  be  delivered  to  a  second  line  of 
ronveyance  for  transportation  further  on,  the  common-law  liability  of  common 
carriers  remains  on  the  first  carrier  until  he  has  delivered  the  goods  for  transporta- 
tion to  the  next  one.  Ilis  obligation,  while  the  goods  are  in  his  depot,  docs  not 
become  that  of  a  warehouseman  :    Railroad  Company  v.  Manufacturing  Companyy  318. 

2.  Although  a  common  carrier  may  limit  his  common-law  liability  by  special 
contract  assented  to  by  the  consignor  of  the  goods,  and  unsigned  general  notice 
printed  on  the  back  of  a  receipt,  does  not  amount  to  such  a  contract,  though  the 
receipt  with  such  notice  on  it  may  have  been  taken  by  the  consignor  without 
dissent :    Jb. 

3>jThe  Court  expresses  itself  against  any  further  relaxation  of  the  comipon-law 
uSrjility  of  common  carriers:    lb. 

Condition. 

How  far  a  grant  by  a  State  loyal  at  the  time,  on  condition  that  certain  things 
shall  be  done,  is  absolved  from  the  condition  by  the  State  going  into  rebellion,  and 
by  the  rebellion  rendering  the  performance  by  the  grantee  of  the  condition  imprac- 
ticable :    Davis  v.  GVay,  203. 

Conflict  op  Jurisdiction. 

Between  the  Federal  Court  and  State  Oficers, — A  Circuit  Court,  in  a  proper  case  in 
equity,  may  enjoin  a  State  ofHcer  from  executing  a  State  law  in  conflict  witli  the 
Constitution  or  a  statute  of  the  United  States:    Davis  v.  Gray^  203. 

Constitutional  Law. 

1.  A  license  tax  by  a  city  of  one  State  of  a  business  carried  on  within  the  city,  of 
an  express  company  chartered  by  another  State,  which  business  so  licensed  included 
the  making  of  contracts  within  the  first-named  State  for  transportation  beyond  it? 
limits  is  not  a  tax  on  inter-state  commerce,  and  is  constitutional:  Ofbome'f, 
Mobile,  479. 

2.  An  exemption  from  taxation  granted  by  one  legislative  act  to  a  railroad  com- 
pany, as  an  inducement  to  it  to  build  its  road,  can  not  by  a  subsequent  one  be  taken 
away :     Humphrey  v.  Pegucs,  244. 

3.  The  laws  which  exist  at  the  time  of  the  making  of  a  contract,  and  in  the  place 
where  it  is  made  and  to  be  performed,  enter  into  and  make  part  of  it.  This  em- 
braces those  laws  alike  which  affect  its  validity ,xjon8truction,  discharge  and  enforce- 
ment. The  remedy  or  means  of  enforcing  a  contract  is  a  part  of  that  "  obligation  "^ 
of  a  contract  which  the  Constitution  protects  against  being  impaired  by  any  law 
passed  by  a  State.  And  so,  if  a  contract  when  made  was  valid  under  tlie  constit^i^ 
tion  and  laws  of  a  State,  as  they  had  been  previously  expounded  by  its  judicial 
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tribunals,  and  as  they  Were  understood  at  the  time,  no  eubeequent  action  by  the  leg- 
islature or  the  judiciary  will  be  regarded  by  this  court  as  establishing  its  invalidity : 
Walhr  T.  Whitehead^  314 ;  OleoU  v.  The  Superviaors,  678, 
DEpoerr. 

The  rule  that  where  money  has  been  deposited  with  a  bank,  the  bank  where  the 
deposit  is  made  becomes  the  owner  of  the  money,  and  consequently  a  debtor  for  the 
amount,  and  under  obligation  to  pay  on  demand,  not  the  identical  money  received, 
but  a  sum  equal  in  legal  value,  does  not  apply  where  the  thing  deposited  is  not 
mmey,  but  a  commodity,  such  as  "  Confederate  notes,"  and  it  was  agreed  that  the 
collection  should  be  made  in  like  notes :    PUmUn^  Bank  v.  Union  Bank^  483. 

DURI398. 

Where  the  agents  of  the  rebel  Confederacy  came  to  persons  owning  iron-works, 
and  informed  them  that  they  must  either  contract  to  furnish  iron  at  a  uniform 
price,  or  lease  or  sell  the  w^orks  to  the  Confederacy,  or  that  they  would  be  impressed, 
and  the  owners  (then  much  in  debt)  after  consultation,  the  works  being  already  in 
charge  of  a  guard  from  the  Confederacy,  which  possessed  despotic  power  over 
skillful  laborers,  considering  that  to  "contract"  would  cause  a  failure  of  their 
Kcheme,  and  to  lease  would  be  ruinous,  resolved  to  sell : 

Hildj  that  such  a  sale  was  not  made  under  duress :  United  States^  Lyon  el  aL  v. 
Huckabee,  414. 

EviDBNXE. 

1.  Notices  required  by  statute  presumed  to  have  been  given  by  a  probate  judge, 
he  having  made  a  conveyance  of  land  which  could  have  been  properly  made  only 
after  such  notices  given :     Cofield  v.  McQeUandy  331. 

2  An  "  agreement  of  record  "  not  made  part  of  the  record  by  the  pleadings,  may 
be  received  as  evidence  in  a  suit  in  equity,  though  it  might  not  be  in  a  suit  at  law : 
Burke  v.  Smith,  390. 

3.  Where  improper  evidence  has  been  sufTered  by  the  Court  to  get  before  the  jury, 
it  is  afterwards  properly  withdrawn  from  them :    Specht  v.  Howard^  564. 

4.  On  a  suit  by  the  endorsee  of  a  negotiable  note  which  has  no  place  of  payment 
F{>ocified  in  it,  against  the  indorser  who  relied  on  a  confessedly  defective  demand  on 
the  maker,  of  payment;  that  is  to  say,  on  a  fruitless  effort  at  demand,  in  the  place 
where  the  note  was  dated,  but  in  which  place  the  maker  did  not  live,  parol  evidence 
that  at  the  time  when  the  note  was  drawn,  it  was  agreed  between  the  maker  and  the 
indorser  that  it  should  be  made  payable  in  the  place  where  the  effort  to  demand 
payment  had  been  made,  and  tliat  this  place  of  payment  had  been  omitted  by  the 
m intake  of  the  draughtsman — being  evidence  to  vary  or  qualify  the  absolute  terms 
of  the  written  contract — would  be  improperly  let  in  to  the  jury,  and,  if  let  in,  would 
be  properly  withdrawn :    lb, 

*'  brSOLVEXT." 

Meaning  of  the  term  in  the  Bankrupt  Law:  Bitchanan  v.  Smith,  277. 
IxTERXAL  Revenue. 

1.  The  Court,  in  the  absence  of  a  clear,  common  conviction  on  the  part  of  its 
members,  as  to  meaning  of  a  clause  in  a  statute  relating  to  the,  adopted  what  was 
shown  to  have  been  the  unvarying  practical  construction  given  to  it  by  the  commis- 
sioner of:     Peabody  v.  Stark,  240* 

2.  Held  accordingly,  that  under  the  80  per  cent,  clause  in  the  20th  section  of  the 
Act  of  July  20, 1868,  the  distiller  is  not  liable  until  a  survey  in  which  the  tax  is 
assessed  has  been  delivered  to  him  as  provided  by  the  10th  section :    i^ 
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Jurisdiction. 

I.  Of  the  Supreme  Court  of  the  United  States. 
(a)  It  HAS  jurisdiction — 

1.  Under  the  25th  section  of  the  Judiciary  Act,  where,  on  a  suit  in  one  State, 
between  a  sheriff  of  that  State  and  an  assignee  in  insolvency  appointed  by  the  court 
of  another  State,  to  determine  whether  the  sheriff,  acting  for  an  attaching  creditor, 
or  the  assignee,  has  the  prior  right  to  certain  personal  property  attached,  the  highest 
court  of  the  State  where  the  suit  was  brought  decides  that  the  right  was  with  the 
sheriff:     Crapo  v.  Kelly,  610. 

(6)  It  has  NOT  jurisdiction — 

2.  Of  an  appeal  on  a  libel  in  pei'sonam  for  a  collision  by  the  owners  of  a  schooner 
against  the  owners  of  a  sloop  that  had  been  sunk  in  the  collision ;  where  the  decree 
was  for  but  $1,292.84,,  and,  therefore,  "  not  exceeding  the  sura  or  value  of  2,000." 
And  this  although  prior  to  the  libel  in  personam^  the  owners  of  the  sloop  had  filed  in 
another  district  a  libel  in  rem  against  the  schooner,  laving  their  damages  at  $4,781.84, 
and  that  in  the  District  and  Circuit  Courts  below,  both  cases  might  have  been  heard 
as  one;  the  cases  never  having,  however,  been  brought  into  the  same  district  or 
circuit,  nor  in  any  manner  consolidated :     Merrill  v.  Peltyj  338. 

3.  Nor  under  the  2oth  section  of  the  Judiciary  Act,  of  a  case  where  neither  the 
Record  nor  the  opinion  of  the  Supreme  Court,  which  was  in  the  Kecord,  shows  anr 
question  before  that  Court,  except  one  relating  to  the  interruption  of  a  "prescrip- 
tion "  (statute  of  limitations)  set  up  as  a  defense,  and  the  opinion  shows  that  this 
question  was  decided  exclusively  upon  the  principles  of  the  jurisprudence  of  the 
State :     Marqueze  v.  Bloomy  351. 

4.  Nor  under  that  section,  nor  under  the  second  section  of  the  Act  of  Febniary 
5, 1867,  amendatory  of  it,  of  a  case  dismissed  by  a  State  court  for  want  of  jurisdic- 
tion in  such  court:    Smith  v.  Adit,  185. 

II.  Of  the  Circuit  Courts  of  the  United  States. 

5.  Where  a  proceeding  in  a  State  court  is  merely  incidental  and  auxiliary  to  an 
original  action  there — a  graft  upon  it,  and  not  an  independent  and  separate  litiga- 
tion— it  can  not  be  removed  into  the  Federal  courts  under  the  Act  of  2d  of  March, 
1867,  authorizing  under  certain  conditions,  the  transfer  of  "suits  "  originating  in  the 
State  courts :    Bank  v,  Tumbull  &  Co.j  190. 

6.  The  Circuit  Court  may,  under  the  second  section  of  the  Banknipt  Act,  enter- 
tain a  bill  as  an  original  proceeding,  a  case  involving  a  question  of  adverse  interest 
in  goods  seized  by  the  sheriff  before  any  act  of  bankruptcy  by  the  tenant,  for  rent 
due  and  held  by  him,  the  sheriff,  as  a  pledge  for  the  payment  thereof,  and  claimed, 
on  the  other  hand,  by  the  assignee  in  bankruptcy  of  the  tenant :  Marshall  y.  Knor^  551. 

Life  Insubance. 

Walking,  for  a  certain  distance  at  the  end  of  a  journey. 

Held,  not  to  be  traveling  by  either  public  or  private  conveyance^  within  the  meaning 
of  an  accident  policy  of  insurance  on  life  while  "  traveling  by  public  or  private  con- 
veyance : "    Bipley  v.  Insurance  Company,  336. 

Married  Woman. 

Under  the  laws  of  New  York,  may  manage  her  separate  property,  throngh  the 
agency  of  her  husband,  without  subjecting  it  to  the  claims  of  his  credltora;  and 
when  he  has  no  interest  in  the  businea-^,  the  application  of  a  portion  of  the  income 
to  his  support  will  not  impair  her  title  to  the  property :  Voorhets  v.  Bonested  and 
Wife,  16. 


Digest  of  U,  8.  Supreme  Court  Reports.  313 

Mortgage. 

When  held  as  security  for  the  payment  of  negotiable  paper,  is  not  open,  as  against 
bona  fide  holders  of  the  paper  for  value,  to  defences  to  which  the  notes  in  iheir 
handd  would  not  equally  be  open :  Carpenter  v.  LonyaUy  271 ;  KennicoU  v.  The  Super- 
tigors,  452. 

Negotiable  Paper. 

1.  The  a»)ignment  before  maturity  raiRes  the  presumption  of  want  of  notice  of 
any  defense  to  it ;  and  this  presumption  stands  till  it  is  overcome  by  sufficient  proof: 
CarpeTiter  v,  LongaUj  271. 

2.  When  a  mortgage  given  at  the  same  time  with  the  execution  of,  and  to  secure 
payment  of,  is  subsequently,  but  before  the  maturity  of  the  paper,  transferred  bona 
jide  for  value,  with  it,  the  holder  of  the  paper  when  obliged  to  resort  to  the  mort- 
gage is  nnaflected  by  any  equities  arising  between  the  mortgagor  and  mortgagee 
>nbfiequently  to  the  transfer,  and  of  which  he,  the  assignee,  had  no  notice  at  the 
lime  it  was  made.  lie  takes  the  mortgage  as  he  did  the  paper :  lb.;  and  see  Ken- 
nierAt  V.  The  SuperrviorSj  452. 

3.  Where  the  United  States  issued  its  negotiable  bonds  (bonds  payable  to  bearer) 
to  a  State  which  on  receiving  them  passed  (before  the  rebellion)  a  law  that  none  of 
the  bonds  should  be  available  in  the  hands  of  the  holder,  and  then  went  into  rebel- 
lion and  repealed  the  law : 

Heldj  notwithstanding  what  was  said  in  Texas  v.  White  <fc  Chiles  (7  Wall.,  700),  and 
TejoBV.  Hardenberffy  (10/6. 68),  that  bonds  un-indorsed  issued  in  aid  of  the  rebellion 
could  not  be  recovered  on.  That  no  presumption  arose  from  the  absence  of  such 
indorsement  on  the  bonds  that  they  had  been  issued  without  authority,  and  for  an 
unlawful  purpose,  and  that  the  presumption  that  they  had  been  issued  with  author- 
ity and  for  a  lawful  purpose  was  in  favor  of  the  holders  of  the  bonds,  especially 
after  payment  by  the  United  States.  That  it  was  primarily  the  duty  of  the  govern- 
ment (as  the  United  States  were  the  obligors  in  the  bonds,  and  the  rebellion  was 
waged  against  them)^  to  ascertain  and  decide  whether  bonds  presented  to  and  paid 
by  it  had  or  had  not  been  issued  and  used  in  aid  of  the  rebellion  ;  and  that  after 
a  decision  in  the  affirmative  the  presumption  wa«  that  the  parties  who  held  the 
bonds  were  entitled  to  payment  against  the  reconstructed  State  of  Texas.  That 
V'hethcr  an  alienation  of  the  bonds  by  the  usurping  government  divested  the  title 
of  the  State,  depended  on  other  circumstances  than  the  quality  of  the  government ; 
that  if  the  object  and  purpose  of  it  were  just  in  themselves  and  laudable,  the  alien- 
ation was  valid ;  but  if,  on  the  contrary,  the  object  and  purpose  were  to  break  up 
tlie  Union  and  overthrow  the  constitutional  governmment  of  the  Union,  the  aliena- 
tion was  invalid :    Huntingdon  v.  TexaSj  402. 
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[For  the  present  number  of  the  Review,  Bclections  have  been  made  from  the  following:  State 
Reports:  47  Alabama,  27  Arkansas,  22  Grattan  (Virginia),  58  Illinois,  40  Indiana,  37  Maryland,  53 
Missouri,  and  71  Pennsylvania.] 


A.BATEMENT. 

It  is  error  on  overruling  a  demurrer  to  a  plea  in  abatement,  to  the  jurisdiction  of 
^he  court,  to  permit  plaintiff  to  reply  to  the  plea,  and  such  error  is  not  waived  by 
pleading  in  bar  to  the  action.  On  overruling  the  demurrer  to  the  plea,  the  court 
ihould  quash  the  writ  and  abate  the  suit :    Spaulding  et  al,  v.  Lowey  58  111.,  9G. 

A.CCORD  Ai^D  Satisfaction. 

1.  Payment  of  the  principal  of  a  debt,  when  received  by  the  creditor  in  full  sat- 
isfaction thereof,  is  a  good  defense  as  an  accord  and  satisfaction :  Westcott  v.  Waii^^r, 
^uardurn,  47  Ala.,  492. 

2.  Payment  of  part  of  a  debt  or  liquidated  damages  is  not  a  payment  of  the  whole 
iebt,  even  when  the  creditor  agrees  to  receive  a  part  for  the  whole  and  executes  sl 
receipt  for  the  whole,  except  in  fair  and  well  understood  compromises  carried  faitli- 
tully  into  effect,  or  if  the  payment  is  in  any  way  more  beneficial  to  the  creditor 
than  that  prescribed  in  the  contract :  Biley  v.  Ka'shaWj  52  Mo.,  224. 

Account. 

A  bill  in  equity,  filed  by  one  partner  against  his  insolvent  co-partner  in  tHe 
!)usineas  of  carrying  on  a  farm  for  one  year,  asking  a  settlement  of  the  partnersliip 
iccounts,  and  the  foreclosure  of  a  mortgage  executed  by  the  defendant  partner  on 
[lis  share  of  the  crop  to  be  raised,  to  secure  an  individual  liability  to  the  complain- 
ant, is  not  obnoxious  to  the  objection  that  there  is  an  adequate  remedy  at  la%ir; 
HOT  is  it  demurrable  for  multifariousness,  although  several  purchasers  from  tlie 
Icfendant  partner  of  different  portions  of  the  crop,  at  different  times,  are  tinite<l 
writh  him  as  defendants :  Monroe  v.  Hamilton  et  cU.,  47  Ala.  Kep.,  217, 

A.CKNOWLEDGMENT. 

1.  The  certificate  is  conclusive  only  of  such  facts  as  the  magistrate  is  bound  \jy 
.he  Statute  to  certify:   Williams  v.  Udfcer,  71  Pa.,  476. 

2.  The  general  rule  as  to  certificates  given  by  ofiicers  is  that  a  certificate  of  fact 
lot  coupled  with  matter  of  law  is  not  evidence :  lb. 

3.  If  the  officer  is  bound  to  record  a  fact,  the  proper  evidence  is  a  duly  authcnti*. 
cated  copy  of  the  record:  lb, 

4.  If  an  officer's  certificate  is  made  evidence  of  certain  facts,  he  can  not  extend. 
its  effect  to  other  facts  by  stating  them  in  it :  lb. 

Action. 

1.  If  an  administrator  in  North  Carolina,  on  his  final  settlement  there,  is  char;^e<l 
with,  and  accounts  for  a  note,  given  to  him  as  administnitor,  by  a  resident  of  Ala- 
bama, for  property  purchased  at  a  sale  of  his  intestate's  estate,  the  note  thereby  1>C5« 
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ct^meg  his  property,  and  he  may  maintain  an  action  on  it  in  his  own  name,  whether 
tlw  gale  was  or  was  not  made  by  authority  of  law:  Dunhp  v.  Newman  et  a/.,  47 
Ala.,  420. 

2.  The  plaintiff  in  ejectment  may  declare  for  the  entire  interest,  and  recover  an 
undivided  moiety:  Jones'  Heirs  v.  Walker^  Ib.j  175. 

3.  A  contract  in  the  form  of  a  promissory  note  for  the  hire  of  a  slave,  may  be 
declared  on  at«  a  promissory  note,  notwithRtanding,  bcHidea  the  promise  to  pay 
a  Mini  certain  in  money,  there  is  also  a  promise  in  the  same  infitruincnt  to  furnish 
the  plave  with  certain  articles  of  clothing,  pay  his  taxes,  and  return  him  to  the 
owner  at  a  stipulated  time.  Nor  is  it  necessary  that  any  notice  be  taken  in  the 
wmplaint  of  the  latter  stipulations,  where  no  recovery  is  sought  upon  these  stipu- 
lations: Gains  et  al,  v.  Shelton-^  lb.,  413. 

4.  Where  executors  sell  the  lands  of  their  testator,  under  an  order  of  sale  by  the 
[n'hate  court  for  that  purpose,  if  the  vendee  gives  his  notes  for  the  purchase  money 
and  i?  let  into,  and  retains  the  possession  of  the  premises,  he  can  not,  at  law,  defend 
an  action  bj  the  executors  on  said  notes,  on  the  ground  that  the  order  of  sale  is 
erruneous,  even  its  utter  invalidity  is  no  defense  to  such  an  action :  Ilichon  ei  al.  v. 
^^'/M  d  o/.,  Jb.j  449. 

0.  A  warehonse  receipt  for  cotton,  subject  to  the  order  of  the  person  in  whose 
iin-iethe  receipt  is  given,  or  the  bearer,  is  an  admission  that  the  cotton  belongs  to 
"=^-'h  person,  and  in  an  action  to  recover  the  cotton,  or  its  value,  it  is  no  defense  that 
It  iia.4  been  shipped  and  sold  by  direction  of  a  party  who  had  obtained  possession 
o:  the  receipt  without  indorsement  by  the  person  stated  to  be  the  storer  in  the  receipt 
ariil  wiihont  authority  from  him  to  dispose  of  the  same :  Lehman^  Diirr  &  Co.  v.  Mar- 
^•nl  lb.,  363. 

I'.  Where  a  party  baa  voluntarily  paid  a  special  assessment,  the  fact  that  others 
li2ve  failed  to  pay,  or  that  the  municipal  authorities  have  abandoned  the  col- 
Ivfii'tn  of  other  assessments  in  respect  to  the  same  improvement,  will  not  aid 
tht'  party  who  has  paid  in  recovering  back  his  money:  Falls  v.  Citi^  of  Qdro,  58 
I:l.,4f]3. 

AUilDngTRATION. 

Where  a  judgment  was  obtained  in  a  Court  of  the  United  States,  against  an  ad- 
D^inifltrator  in  his  fiduciary  character,  execution  sued  out,  lands  belonging  to  the 
e.'*;ite  sold,  and  marshal's  deed  to  purcha.ser ;  on  ejectment  brought  by  purchaser, 

^cii,  That  a  litigant  obtaining  a  judgment,  in  a  Court  of  the  United  States, 
'vviiiwt  an  administrator  in  his  fiduciary  character,  can  not  proceed  directly  by 
ex^tntion  against  the  estate,  and  any  sale  made  or  deed  obtained,  under  such  pro- 
mt's h  invalid  and  worthless;  but,  the  judgment  creditor,  as  in  cases  of  judgments 
in  the  State  Courts,  is  remitted  to  the  court  of  probate,  there  to  receive  payment  or 
hi^  pro  roia  out  of  the  assets  of  the  estate :  Yonley  v.  Lavender  ei  al.,  27  Ark.,  252. 


V 


J>MiyKTRATOE. 


The  fact  that  an  administrator  may  have  confessed  a  judgment,  and  thereby 
aimitted  a  sufficiency  of  assets  in  his  hands  to  pay  the  same,  does  not  preclude  the 
administrator  d.  b,  n.,  from  pleading  to  a  scire  facias  issued  on  such  judgment,  that 
ilif*  unadminLstercd  assets,  with  which  alone  he  is  chargeable,  are  insufficient  to  pay 
i-f  judgment.  Secus,  in  the  case  of  the  administrator  of  the  administrator,  who 
i''«.-t  t*how  how  he  has  paid  away  the  estate,  in  order  that  the  Court  may  see  whether 
1 1.  re  were  assets  in  his  hands  properly  chargeable  with  the  payment  of  the  judg- 
JUtnt:    Kearny  v.  Sueer  et  a/.,  37  ^Id.,  264. 
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1.  Statements  of  agents  do  not  bind  their  principals,  unless  made  at  the  time  of 
the  transaction  so  as  to  form  part  of  it :     OoUon  v.  Ebertj  52  Mo.  Rep.,  260. 

2.  Individuals  as  well  as  courts,  must  take  notice  of  the  extent  of  authority  con- 
ferred bj  law  upon  a  person  acting  in  an  official  capacity :  Blakeman  v.  i/uys, 
ib.,  578. 

Agents. 

1.  Where  an  authorized  agent  purchases  land  for  his  principal  and  advances  the 
purchase  money,  not  as  a  loan  to  him  upon  the  security  of  the  lands  purchased,  or 
for  the  purpose  of  converting  the  money  into  lands,  but  as  an  advance  to  the  prin- 
cipal to  enable  the  agent  to  accomplish  the  object  of  his  principal,  no  trust  will 
result  in  favor  of  the  agent :    Byen  et  <U.  v.  DarHfyy  27  Ark.,  77. 

2.  An  agent  has  an  implied  or  equitable  lien  enforceable  within  proper  time,  in 
equity,  for  advances,  expenses,  commissions,  etc.,  made  in  the  purchase  of  lands  for 
his  principal,  and  this  lien  is  incident  to  the  debt  and  continues  in  the  agent  so  long 
as  he  has  possession  of  the  lands  or  title  papers,  but  if  he  parts  with  the  poi^session, 
or  the  debt  be  paid  or  barred  by  the  statute  of  limitations,  the  lien  is  gone :    Ih. 

3.  The  president  of  a  bank  has  no  authority  virtuU  officii  to  make  any  admuadons 
which  will  release  the  maker  of  a  note  to  the  bank  from  his  legal  responsibility 
created  by  the  note :  Hodges^  Ex\  v.  Firsi  Natumal  Bank  of  Richmond,  22  Gral- 
tan,  51. 

4.  An  alien  enemy  may  have  an  agent  in  the  enemy's  country  to  collect  debt-* 
due  him  and  preserve  his  property:  Hale  v.  Wall  ei  oL,  424;  WaU-  v.  SLxuha-^ 
lb,,  424. 

5.  An  agent  is  appointed  before  the  war  to  collect  debts ;  his  authority  is  not  su?- 
pended  because  it  is  illegal  to  remit  to  his  principal  who  is  living  outside  of  the 
Confederacy ;  but  it  is  the  duty  of  the  agent  to  receive,  and  the  duty  of  the  debtor 
to  pay :    lb, 

6.  The  agent  never  used  the  money,  but  at  once  deposited  it  in  the  bank,  he  hav- 
ing no  money  of  his  own  deposited  there ;  and  though  the  deposit  was  in  his  own 
name,  he  intending  it  for  the  benefit  of  his  principal :  This  was  not  a  conversion  of 
the  money  to  his  own  use,  so  as  to  make  him  debtor  for  the  amount ;  but  was  under 
the  circumstances,  not  improper ;  and  he  is  not  responsible  for  the  loss :    /6. 

7.  Flagg  employed  Searle  to  sell  land,  the  compensation  to  be  all  above  $12o.OO 
per  acre.  Everhart  agreed  in  writing  with  Searle  to  pay  him  $500.00  for  "senices 
in  assisting  to  negotiate  a  purchase "  of  the  land.  Searle  brought  Everhart  and 
Flagg  together,  and  a  contract  was  made  for  the  sale  of  the  land  at  $150.00  per  acre. 
Everhart  and  Flagg  afterwards  consummated  the  sale  themselves : 

Hdd,  that  Searle  acting  for  both  without  their  consent  could  not  recover  the  $500.00 
from  Everhart :    Everhart  v.  Searle,  71  Pa.,  256. 

8.  Whatever  an  agent  says  or  does  in  making  a  contract  is  evidence  against  the 
principal,  being  part  of  the  contract :  Pennsylvania  Bailroad  Company  v.  TiiutrilJfj 
etc.,  PUmhroad  Company,    lb.,  350. 

9.  The  admissions  of  an  agent  not  made  at  the  time  of  the  transaction  but  snbee- 
quently  are  not  evidence :    lb. 

Alibi. 

A  charge  that  "  the  law  regards  evidence  to  prove  an  alibi  among  tlie  weakest  and 
most  unsatisfactory  of  all  kinds  of  evidence,"  is  illegal.  An  alibi  is  a  fact,  and  its 
existence  in  a  criminal  case  is  established  by  like  weight  of  evidence  that  may  be 
required  as  to  any  other  fact:     WiUiama  v.  2%e  Stale,  47  Ala.,  659. 
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Alies  Ekemtt. 

While  an  enemy  is  incapable  of  suing  and  maintaining  a  suit,  either  at  law  or 
e<iuitT,  in  the  courts  of  the  country  to  which  he  is  hostile,  during  the  state  of  hostil- 
i:ies,  he  i«  liable  to  be  sued,  if  within  the  reach  of  process :  Dorsey  v.  Thompson  et  al., 
37  Md^  25. 

APPi3LLATE  COUBT. 

1.  The  decree  of  the  Court  of  Appeals  upon  a  question  decided  by  the  court  below, 
L>i  final  and  irreversible,  and  upon  a  second  appeal  in  the  cause  the  question  decided 
npon  the  first  appeal  can  not  be  reversed :  J.  B.  CavipbeWs  Exrhj  v.  A,  C.  Cuinpbdl's 
Ex\  22  Grattan,  649. 

2.  In  such  a  case  the  conclusiveness  of  the  decree  of  the  Court  of  Api)eaLs  is  the 
ranic,  whether  the  first  appeal  was  from  a  final  or  interlocutory  decree  of  the  court 
Wlow.  All  the  decrees  of  the  appellate  court  are  in  their  nature  final ;  except,  j^os- 
»ibly,  where  that  court  disposes  only  of  a  part  of  the  case  at  one  term,  and  rcservse 
i:  lor  further  and  final  action  at  another:    lb, 

3.  'WTiere  the  Court  of  Appeals  makes  a  decree  and  sends  the  cause  back  for  fnr- 
liier  proceedings,  there  can  not  be  a  bill  of  review  to  correbt  the  decree  of  the  Court 
of  Appeals  for  errors  apparent  on  the  face  of  the  record.  But  there  may  be  such 
»  bill  to  correct  the  decree  on  the  ground  of  after-discovered  evidence :    lb. 

4.  But  to  sustain  a  bill  of  review  in  such  a  case  the  greatest  caution  should  be 
ob>ened;  and  the  new  matters  to  be  sufiicient  ground  for  reversal  of  tlie  decree 
ouijht  to  be  very  material,  and  newly  discovered,  and  unknown  to  the  party  seeking 
relief  at  the  time  the  decree  w^as  rendered,  and  such  as  could  not  have  been  dis- 
C'ivered  by  the  use  of  reasonable  diligence:    lb. 

5.  In  a  case  of  a  prosecution  for  malicious  shooting  with  intent  to  kill,  where 
there  has  been  a  previous  grudge  and  also  an  immediate  provocation,  it  is  for  the 
jury  to  determine  whether  the  shooting  was  induced  by  the  previous  grudge,  or  the 
Iiimwiiate  provocation;  and  it  is  not  for  the  Appellate  Court  to  reverse  their  judg- 
iiiLDl,  which  the  judge  who  tried  the  case  declines  to  set  aside :    Bead's  Case,  lb.,  921. 

Appkopriatiox. 

Davis  was  indebted  to  Sherman  for  printing;  he  refused  to  do  more  without  a 
iTJaranty.  Woods  agreed  to  guarantee  to  Sherman  the  contract  made  by  him  with 
r>3Tijj  to  the  amount  of  $10,000.  Afterwards,  Davis  paid  money  to  Sherman,  with- 
o'lt  directing  any  appropriation : 

Hddy  that  Sherman  might  apply  it  to  the  debt  due  before  the  guaranty :  Wood  t. 
^''Cnnan^  71  Pa.,  100. 

Arbitration  and  Awabd. 

Where  the  subject-matter  of  certain  suits  pending  was  submitted  to  arbitration, 
the  articles  of  submission,  stipulating  that  a  release  should  be  executed  by  the 
plaintiffs  in  the  suits,  which  should  be  delivered  by  the  arbitrators  on  making  their 
award,  it  was 

liJd,  that  an  award  against  the  party  to  whom  the  release  wa«  to  be  made  was 
Dot  binding  upon  him,  there  having  been  no  release  made  and  delivered,  as  was 
agreed  upon :    Buri  v.  McFadden  et  al.^  58  111.,  479. 

AsftiGsoRAND  Assignee. 

1.  The  negligence  of  an  assignee  in  the  prosecution  of  a  suit,  whereby  interest  on 
the  prior  debts  was  accumulated,  and  the  property  deteriorated,  bars  him  or  his  ad- 
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mill jptra tor  from  any  recovery  against  the  estate  of  the  assignor:     WUtmCM  Admr  t. 
Barday's  E/r  et  al.,  22  Grattan,  534. 

2.  Negligence  in  enforcing  a  deed  of  trust  on  personal  property,  given  to  the  as- 
signor to  secure  the  debt,  by  which  it  was  allowed  to  be  lost  to  the  trusty  bars  the 
assignee's  recovery  against  the  estate  of  the  assignor :    Ih. 

3.  The  rule  of  an  insurance  company  required  that  notice  of  the  transfer  of  a 
policy  should  be  given  to  the  company;  in  an  action  by  a  transferee,  who  had  not 
given  notice  to  recover  for  loss  by  fire,  evidence  that  the  company  had  "  always  per- 
mitted and  do  now  permit  such  transfers  to  be  made:" 

Hdd^  to  be  inadmissible :  Burger  v.  Farmer^  3Iutual  Insurance  Company,  71  Pa^  422. 

4.  A  policy  in  a,m\Uual  insurance  company  was  assignable  by  its  terms;  ita  charter 
provided  in  case  of  alienation  of  the  property  insured,  the  policy  to  be  void : 

i/e/(/,  that  an  alienee  of  the  property  to  whom  the  policy  had  been  assi^ed,  could 
not  recover  on  the  ground  of  want  of  knowledge  of  the  provision :    lb. 

Attachment. 

1.  An  insurance  company  executed  to  Trask  a  marine  policy  on  a  ship,  "for 
account  of  whom  it  may  concern,  loss  if  any,  payable  to  assured  or  order;"  no  as- 
signment of  the  policy  to  be  valid  unless  the  consent  of  the  insurers  be  first  obtained, 
lie  mortgaged  the  ship  to  Bell  and  covenanted  to  keep  her  insured,  assigned  the 
policy  in  blank  and  delivered  it  to  Bell  as  collateral ;  a  partial  loss  having  occurred : 

JltyJ,  that  Bell  w:w  entitled  to  recover  from  the  insurere  in  preference  to  a  subse- 
qiiently  attaching  creditor  of  Trapk:  Insurance  ComjHiny  of  Pennsylvania  v.  Fkrcnu 
lii-vur-iace  Company ^  71  Pa.,  31. 

2.  The  transaction  was  an  equitable  transfer  of  the  right  to  receive  the  money,  not 
an  assignment  of  the  policy :    lb. 

3.  The  relation  of  insurer  and  insured  is  one  of  confidence;  a  stranger  can  not 
Ix'conie  a  party  to  the  agreement  without  the  insurer's  consent :    lb. 

4.  The  premium  note  was  not  paid  by  Trask,  and  after  the  loss  the  insurer  settled 
with  Bell;  the  amount  of  the  note  being  allowed  to  be  set-off,  the  condition  against 
assignment  which  was  for  the  insurer's  benefit  was  thus  waived:    76. 

B.VNKUUPTCY. 

1.  A  discharged  bankrupt  is  under  a  moral  obligation  to  pay  his  debts  in  full 
when  he  can,  and  this  obligation  is,  at  common  law,  a  suflicient  consideration  to  su^- 
tain  an  actual  parol  promise  to  do  so:    Apperson  <fe  Co.  v.  Stetvart,  27  Ark.,  619. 

2.  An  unwritten  promise  to  revive  a  discharged  debt  must  be  distinct,  specific  and 
satisfactorilj'  proven,  and,  if  conditional,  the  party  seeking  to  enforce  it  must  show 
that  the  condition  has  been  satisfied :    lb. 

3.  The  bankrupt  act  of  March  2, 1867,  vesta  exclusively  in  the  Federal  courts  the 
power  to  contest  the  validity  of  a  bankrupt's  discharge,  on  the  ground  that  it  wm 
fraudulently  obtained.  This  can  not  be  done,  in  the  first  instance  in  the  State  courts : 
Oate»,  AdmWf  v.  Parish  et  al.,  47  Ala.,  157. 

Banks  and  Bankd^o. 

1.  The  right  of  alienation  is  an  incident  of  property,  and  a  by-law  of  a  bank  pro- 
hihiting  the  alienation  of  stock  therein,  or  putting  restrictions  thereon,  is  void,  as 
being  in  restraint  of  trade :     Moore  v.  Bank  of  Commerce^  62  Mo.,  377. 

2.  An  ofiicer  of  a  bank  informed  a  party  applying  to  the  bank,  that  he  might 
safely  loan  money  on  a  pledge  of  their  stock  to  the  owner  of  it,  taking  the  stock  as 
pledge : 

HeJd,  that  the  bank  was,  after  the  loan  was  made,  eatopjvd  to  forfeit  the  stock  for 
alleged  dues :    lb. 
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Kill*  and  Notes. 

1.  An  indorsement  of  partial  payment,  made  on  a  note  by  the  holder  without  the 
privity  of  the  maker,  is  not  of  itself  sufficient  evidence  of  a  payment  to  repel  a 
li  I'Tu'ecrented  by  the  Statute  of  LimitatiojiH;  but  such  indorsement  made  by  the 
I  ixnt  of  the  maker  is  sufficient:    PhUli})8  v.  MaJkan,  52  Mo.,  197. 

2.  A  promissory  note  whereof  the  consideration  is  an  a;^reement  to  procure  a 
n'^*.n-ible  party  and  have  him  appointed  administrator  of  an  estate,  is  void  as 
a.-a:a<t  public  policy:     Povicr  v.  Jo)i«»,  16.,  399. 

3.  An  indorsee  of  negotiable  paper  before  maturity  is  presumed  to  be  the  o>%n^er 
in  2"«^  faith  and  for  value,  unless  there  are  circumstances  antecedent  to,  or  attendant 
tr,  the  act  of  transfer,  amounting  to  either  actual  notice  to  the  holder,  of  fraud,  ille- 
ciliry  or  failure  of  consideration,  or  to  such  acombination  of  suspicious  circunistan- 
'--.  as  would  in  legal  contemplation  afford  ground  for  the  presumption  that  the 
;  .r-hjLser  of  the  paper  was  awai*e,  at  the  time  of  its  acquisition  of  some  equity 
f'  irc^n  the  original  parties  thereto,  which  should  have  prevented  its  purcliiusc  by 
i.ni :    Eortfn  y.  Bai/m  Ib.^  oJjl. 

4.  A.  B.  <&  C,  while  partners,  indorsed  certain  promissory  notes.  A.  died  before 
t'.c  n(»te?  matured.  At  the  maturity  of  the  notes  part  of  tlie  amount  was  paid  by 
'  maker,  and  renewal  notes  were  given  for  the  remainder  which  were  indorsed  by 
T'  V  C.  with  the  former  firm  name,  and  the  original  notes  were  surrendered  up  to 
■  ■  makers  and  destroyed.    The  original  notes  were  not  protested,  nor  were  any  steps 

•  '-^^-^n  to  hold  A.^s  estate  upon  them : 

//f  ■/,  that  A.'s  cjitate  would  not  be  held  liable  for  the  amount  unpaid  on  the  orlg- 

j1  note*  nor  on  the  renewal  notes;  and  it  makes  no  dillerence  that  the  holder  of 

A*  note?  had  an  understanding  with  B.  &  C.  that  the  renewal  notes  were  not  taken 

:   -i[i>faction  of  the  original  debt:     Central  Savingn  Bank  v.  Mmd^  AdmW,  Ih.j  540. 

•''.  Anv  material  alteration  of  a  note  or  bill,  after  deliverv,  without  the  consent  of 

;.  c  maker,  either  as  to  time  of  payment  or  amount,  whether  such  alteration  be 

;  v-nble  to  the  maker  or  not,  renders  the  note  or  bill  void,  and  a  plea  by  the  maker 

-  ■riii.j  np  »ach  defense,  wlien  the  alteration  appears  upon  the  face  of  the  note  or 

-.  devolves  the  burden  of  proof  upon  the  payee  or  holder  to  show  that  the  altera- 

■■X  wa5  made  before  the  delivery,  or  afterward  by  consent  of  the  maker;  otherwise 

^-rethc  alteration  docs  not  appear  upon  the  face  of  the  note  or  bill:     Chiini  et  ah 

'  r.^a/r,  27  Ark.,  108. 

••  M.  in  March,  1863,  having  purchased  property  of  R.,  gave  him  in  payment  an 

■  *    r payable  in  Confederate  currency  on  C,  who  was  M.'s  debtor;  C.  took  up  the 
• '  I.  r.  giving  therefor  his  promissory  note  to  R. : 

^/'H  that  the  note  waa  neither  illegal,  nor  without  consideration :    Jordanv.  Cvbb 
.;  47  Ala.,  132. 

r::L  OF  Exceptions. 

1.  A  motion  to  strike  out  part  of  a  pleading  can  only  be  made  a  part  of  the 
^  •  rd  by  being  embodied  in  a  bill  of  exceptions :  ITic  G.  M.  &  H.  Turnpike  Co.  v. 
>      '•r  <f  a^,  40  Indiana,  424. 

-.  If  a  hill  of  exceptions  shows  that  such  motion  waa  filed,  and  points  out  a  place 

■  r  it-  insertion  by  the  words  [here  insert],  this  will  authorize  the  clerk  to  insert  the 
■•i'»n  in  thebill :     lb, 

>.  Surh  motion  can  not  be  made  a  part  of  the  record  by  the  clerk's  filling  the 

:k  in  the  bill  of  excejrtions,  with  a  reference  to  a  page  of  the  transcript  where 

'.:?y  be  fonnd.     The  motion  must  be  copied  into  the  bill  of  exceptions,  signed  by 
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the  Judge,  and  certified  by  the  clerk  to  be  a  f  uU,  trae  and  complete  copy  of  the  original 
on  file  in  his  office :    lb. 

4.  The  bill  of  exceptions  must  show  what  ruling  was  made  upon  the  motion,  and 
whether  exception  was  taken  to  the  ruling.  Becitals  of  the  clerk  upon  these  poiiiu; 
can  not  be  regarded :    lb. 

Bonds. 

1.  Twelve  months  after  date  I  bind  myself,  etc.,  to  pay  C.  twenty -five  hundred  dol- 
lars, in  currency,  at  its  specie  value,  with  interest  from  date,  June  23, 1865.  Two  Juiljris 
hold  the  word  "  dollars "  to  mean  specie  dollars ;  two  that  it  is  a  contract  to  par 
currency  at  its  specie  value ;  and  one  that  it  is  a  contract  to  pay  currency  at  iis 
specie  value  at  the  time  of  payment :     Caldwell  v.  Oai^,  22  Grattan,  340. 

2.  V.  executes  to  C.  a  bond  for  the  purchase  of  property,  dated  March  30, 1864,  to 
be  paid  with  interest,  three  years  from  the  date,  in  the  currency  used  in  the  common 
business  of  the  country  at  the  date  of  maturity.  Parol  evidence  is  admissible  lo 
show  what  was  the  true  understanding  of  the  parties  in  respect  to  the  kind  of  cur- 
rency in  which  the  same  was  to  be  performed,  or  with  reference  to  which,  as  a  stand- 
ard of  value,  it  was  made  and  entered  into :  CalbrecUh  v.  Porcelain  and  Earthenw*^ic 
Co,  lb.,  697. 

Bridge. 

• 

1.  Viewers  reported  in  favor  of  a  bridge,  suggesting  that  a  turnpike  companv 
should  pay  one-third  tlie  cost ;  the  company  agreed  to  do  so ;  the  report  was  cou- 
firmed  and  the  bridge  erected  by  the  county  at  a  cost  of  $16,500;  inspectors  reporteil 
the  bridge  well  erected,  etc.,  but  valued  at  $11,000 ;  the  Court  of  Quarter  Sessiorw 
disapproved  the  report : 

Hddf  that  the  company  could  not  take  advantage  of  that  proceeding  which  wa^ 
res  inter  aim  aeta^  but  were  bound  for  one-third  of  the  bona  fide  cost  of  the  bridge: 
New  Holland  Turnpike  v.  Lancaster  Co,,  71  Pa.,  442. 

2.  The  company  entered  into  a  bond  in  the  penalty  of  $4,000  to  pay  one-third  "f 
all  reasonable  and  proper  expenses  in  building  the  bridge : 

Ileldy  that  the  county  in  covenant  could  recover  one-third  of  the  expenses,  although 
beyond  the  jjenalty  of  the  bond :    lb, 

3.  The  obligee  in  such  bond  may  elect  to  proceed  in  debt  for  the  penalty,  Un 
then  can  not  go  on  the  covenant;  or  on  the  covenant,  when  he  may  recover  as  oittn 
as  an  injury  arises :    lb, 

Brokebs. 

1.  A.  wishing  to  borrow  money  on  some  property,  applied  to  B.,  who  agreed  to 
find  a  lender,  and  to  have  the  title  examined,  and  would  charge  $200,  which  would 
include  the  expenses  of  examining  the  title  and  his  commission.  A.  gave  B.  his 
title  deed  at  the  time ;  a  defect  being  found  in  the  title,  the  lender  refused  to  loan 
the  money,  and  B.  sued  A.  for  the  $200 : 

Heldy  that  B.  should  have  first  examined  the  title  before  applying  for  a  loan,  avA 
was  A/s  agent  for  that  purpose,  as  well  as  for  procuring  a  loan,  and  waa  not  i-n- 
titled  to  his  commission :    Budd  et  al.  v.  ZoUer,  52  Mo.,  238. 

2.  A  broker  employed  to  effect  a  loan  is  entitled  to  his  commission,  when  he  h* 
found  a  lender,  who  has  the  money  and  who  approves  of  the  security,  unless  hi* 
rights  are  varied  by  special  contract.  There  is  always  an  implied  condition  tha: 
the  borrower  will  show  a  good  title :  lb.  Per  Ewing  &  Wagner,  Judges,  dy^n:- 
ing. 
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rriLpnPG  FrxD  Association. 

\S,^  a  shareholder  in  a  building  fund  ajtsociation,  having  obtained  an  advance  of 
r:oney  on  his  sharw,  the  association  thereby  acquired  the  right  of  property  therein  ; 
.n  1  the  aasignmeni  of  the  shares  to  the  association  for  the  advance  he  received  was 
lit-:  a  hrpothecation  for  a  loan,  but  an  absolute  surrender  of  them  to  the  association, 
w hereby  they  were  sunk  and  extinguished,  and  can  not  entitle  the  said  W.  to  par- 
:  !{ ate  in  the  final  division  and  distribution  of  the  funds  of  the  association:  Wh'U^ 
V.  J/.cA.  Building  Fund  AsaociatioUy  22  Grattan,  233. 

Cabriebs. 

1.  When  a  railroad  company,  in  the  unrestrained  exercise  of  its  franchises,  con- 
.•tQt«  (o  the  delivery  of  freight  in  its  care,  or  warehouse  for  immediate  shipment  upon 

•  h  delivery,  the  liability  of  the  company  as  a  common  carrier  at  once  attaches, 
ii  I  :i  is  held  r^ponsible  for  any  loss  growing  out  of  any  neglect  of  the  duties  in- 
-i  .'.nt  thereto :    lUinoU  Central  Railroad  Co,  v.  Ashmead^  58  111.,  487. 

'L  And  even  where  it  is  not  in  the  free  exercise  of  its  franchises  and  receives  prop- 

•:'v  iV-r  tranfi^>ortation,  and  gives  the  ordinary  shipping  receipt,  without  limiting  its 

- 'ility  or  undertaking,  it  would  still  be  liable,  notwithstanding  military  or  other 

'trul.    In  Buch  a  case,  it  must  be  presumed  the  company  knew  whether  it  could 

'.  vvrthelesg  act  as  a  common  carrier,  and  on  what  terms ;  also,  whether  it  had  the 

■   vi.ary  permission  or  orders  for  the  purpose  from  the  military  authorities,  or  other 

urrolling  power.    It  is  held  in  such  case  to  a  performance  of  the  duty  according 

'  the  terms  on  which  it  was  undertaken :    lb. 

'*.  A  common  carrier  by  a  special  contract  can  limit  his  common  law  liability, 

.:  ran  not  exempt  himself  from  the  consequences  of  his  own  negligence :    Ketcfmm 

'.  lU  Aiiwrican  MerchanU^  Union  Express  Co.j  52  Mo.,  390. 

'  ::ax(TRY. 

1.  Mrs.  L.  joined  her  husband  in  a  promissory  note  for  her  husband's  debt  for 

-  '^>,  and  also  in  a  mortgage  on  her  lands  of  her  separate  estate,  derived  from  the 

1  of  her  father  since  the  passage  of  the  Code,  to  secure  the  payment  of  said  note 

i\  K.  &  Co.;  afterward  Mrs.  L.  and  her  husband  sold  said  lands  to  R.  for  $0,000, 

I  li.  was  to  pay  the  $2,000  mortgage  debt ;  R.  then  sold  the  same  lands  to  B.,  and 

*^o  undertook  the  payment  of  said  mortgage  debt  to  E.  K.  &  Co.    But  R.  and 

1  "iieii  to  pay  said  mortgage  debt,  and  thereupon  the  surviving  partner  of  E.  K. 

^ '  <•.  filed  his  bill  against  Mrs.  L.  and  her  husband  to  foreclose  the  mortgage  and 

'  llKn  the  mortgage  debt.    In  this  suit  he  failed,  and  the  mortgage  and  note  were 

i  to  be  void  as  to  Mrs.  L.: 

//"'/,  that  after  the  defeat  of  the  mortgage  the  $2,000  (the  amount  of  the  mortgage 

■  left  in  R.'s  hands  to  pay  this  debt,  was  the  separate  projxjrty  of  Mrs.  L.,  which 

'  •  -ecured  to  her  by  a  vendor's  lien  in  her  favor  on  said  land,  and  she  could  file  a 

-.in  chancery  by  her  next  friend  against  her  husband  and  B.,  who  was  in  the 

* '  '-\(m  of  said  land  under  R.'8  deed,  to  enforce  her  lien  for  said  $2,000  so  left  in 

•  hand:*  of  B.:    BunkUy  ei  al.  v.  Lynchj  47  Ala.,  210. 

>.  Ad  administrator  in  North  Carolina,  on  his  final  settlement,  was  charged  with, 

•''  aa'ounted  for,  a  note  given  him  as  administrator  at  a  sale  of  the  property  of 

'  •'  intonate  in  Alabama.    The  maker  of  the  note  died  intestate  in  this  State,  and 

•  <  iiildren,  without  administration,  took  possession  of  the  estate  and  converted  it 
''itirown  use: 

Iff'J,  that  the  estate  became  a  fund  in  the  hands  of  the  children  for  the  payment 
:  the  note,  and  there  being  no  adequate  remedy  at  law,  the  administrator  could  file 
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a  bill  in  his  own  name  to  subject  the  estate  to  the  payment  of  the  note :    Dttnlap  t. 
Xewmarif  76.,  429. 

3.  Real  estate  purchased  by  a  partnership  for  partnership  purposes  and  paid  for 
with  partnership  funds^  as  to  the  creditors  of  the  firm  is  in  equity  treated  as  peiwmal 
property,  and  will,  if  necessary,  be  subjected  to  the  payment  of  their  debts,  wheihiir 
the  title  be  conveyed  to  the  partners  by  name  or  to  one  of  them,  or  to  other  person*: 
Offert  et  al,  v.  Scott,  Ih.,  104. 

4.  A  Court  of  Chancery  will  correct  a  mistake  in  a  conveyance,  but  will  not,  un«ler 
the  pretext  of  correcting  a  mistake,  make  that  a  conveyance  which  is  not  in  it*»eh*  a 
conveyance.  A  Court  of  Chancery  can  not  give  life  to  an  instrument  w^hich  has  no 
vitality  in  iteelf :    Lindley  v.  SviUh  et  cU.,  58  111.,  250. 

5.  A  donation  of  land  for  the  site  of  a  scliool-house  is  a  donation  to  a  charitable 
URC,  and  in  such  a  case  a  Court  of  Equity  will  sujjply  all  defects  of  conveyance : 
Price  V.  School  Directm-n,  lb.,  452. 

6.  Where  the  purchaser  at  a  sale  under  a  decree  in  chancery  refuses  to  compute 
Ills  purchase,  in  order  to  charge  him  with  any  deficiency  arising  on  a  re-wlc,  the 
Master  should  report  the  sale  and  refusal,  and  after  confirmation  of  the  rejwrt  a 
motion  should  be  made,  and  notice  thereof  served  upon  the  purchaser,  that  he  W 
ordered  to  complete  his  purchase  by  a  certain  specified  time,  or  in  default  thcrei>{ 
the  property  be  re-sold  at  his  risk  :    Hill  et  al.  v.  J/i//,  /6.,  239. 

7.  And  in  such  case,  on  failure  to  pay  the  purchase  money,  or  show  cause  thcn- 
for,  the  order  of  re-sale  should  direct  the  property  to  be  re-sold  at  such  delinquent 
bidder's  risk  and  expense :    lb. 

8.  In  some  instances  where  the  purchaser  is  a  party  to  the  suit,  and  entitle*!  to 
share  in  the  proceeds  arising  from  the  sale,  the  court  will  reserve  the  question,  bj 
whom  the  costs  and  expenses  of  the  re-sale  and  the  deficiency  are  to  be  borne:     Pi- 

Charge  on  Land. 

Where  land  is  sold  subject  to  purchase  money  and  interest  due  a  thinl  person,  it 
is  a  covenant  by  the  vendee  to  pay  such  purchase  money ;  it  need  not  appear  aflirra- 
atively  that  such  incumbrance  was  payable  out  of  the  purchase  money :  Metz^t^i 
Appeal,  71  Pa.,  330. 

Checks  on  Banks. 

If  the  holder  of  a  check  is  not  able  to  present  it  by  reason  of  the  removal  of  the 
bank  and  the  condition  of  the  country,  he  should  give  notice  of  the  fact  to  tbe 
drawer,  and  offer  to  return  it.  And  if  he  fails  to  do  so,  the  drawer  is  not  liable : 
Purcdl  V.  AUcmong  &  Son,  22  Grattan,  739. 

City. 

1.  It  is  not  a  negligent  or  wrongful  act  for  a  city  to  silently  allow  the  owner  of 
property  abutting  on  a  street  to  properly  construct  a  coal  vault  under  th,e  sidewalk-^: 
City  of  LaFayetU  v.  Blood,  40  Ind.,  62. 

2.  The  city  is  not  chargeable  with  negligence  where  the  occupant  of  the  prcmi>e? 
uHing  such  vault  leaves  the  opening  of  said  vault  in  the  sidewalk  uncovered  for  a 
short  time,  while  engaged  in  putting  coal  into  the  vault,  and  where  the  city  officii N 
have  no  notice  that  it  is  uncovered  :    lb. 

Concurrent  Contract. 

Ex  vi  termini  a  guaranty  of  a  contract  is  a  concurrent  act  and  part  of  tbe  original 
agreement :     Woods  v.  Sherman,  71  Pa  ,  100. 

Conditional  Estate. 

A  condition  in  a  conveyance  may  be  enforced  by  ejectment,  but  a  consideration, 
although  a  covenant,  can  not:    Soper  v.  Guernsey,  71  Pa.,  219. 
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CoyDiTioNAL  Sales. 

On  a  conditional  sale,  the  relationship  of  debtor  and  creditor  does  not  exist  be- 
tween the  parties — the  property  in  the  thing  sold  paisses  to  the  vendee,  Bubject  to  be 
(iives't^d  on  performance  of  the  condition  as  stipulated,  and  if  the  vendee  part  with 
the  property  before  the  time  to  redeem  expires,  the  vendor's  only  remedy  is  by  an 
M'tion  for  damages  for  breach  of  the  covenant,  and  not  for  the  recovery  of  the  prop- 
trtr:    Comd  v.  Clark  ex  use,  2^  Ark.,  500. 

Ojsfederate  Courts. 

All  acts  and  proceedings  of  the  different  Courts  of  the  State,  done  and  had  under 
2'uhoriiy  of  the  Convention  of  1861,  or  while  the  State  was  in  rebellion,  are  void  : 
(  Wt  d  at  v.  The  Staie  ex  t«c,  27  Ark.,  444. 

O.KFLicT  OF  Laws. 

1.  An  exemplification  of  the  record  of  the  State  of  Xew  York  was  certified  by 
iW  Clerk,  and  J.  W.  G.,  "Justice  of  the  Supreme  Court ;"  it  appeared  that  there 
ven:  other  judges  of  the  same  court.    J.  W.  G.  did  not  appear  to  be  Cliief  Justice : 

//'M,  not  to  be  properly  authenticated :     Van  Slarch  v.  Griffin,  71  Pa.,  240. 

2.  The  decree  in  New  York  was  that  respondent  should  not  marry  a^'ain  during 
ij-^  life  of  libellant;  the  decree  as  to  this  had  no  extra-territorial  effect :     Ih. 

•^  The  plaintiff  having  been  divorced  on  her  own  libel  in  Pennsylvania,  it  was 
lawful  for  her  to  marry  again,  and  her  marriage  would  be  treated  as  valid  every- 
5-'iiere:    lb. 

4.  A  marriage  contracted  and  celebrated  in  the  State  of  South  Carolina,  between 
.1  man,  a  citizen  of  this  State,  domiciled  in  this  State,  with  a  woman  a  citizen  of 
'"•?  former  State,  and  residing  there,  with  the  intention  of  coming  immediately  to 
■li'*  .State  to  reside  at  the  husband's  domicil  here,  will  be  treated  in  our  courts  as  a 
':  nrriage  contracted  in  this  State,  for  the  purpose  of  regulating  the  marital  rights 
'f  loth  parties ;  and  the  marital  rights  of  the  wife  will  be  regulated  by  the  laws  of 
'lit  husband's  domicil  if  there  is  no  marriage  contract:   Glcnji  v.  Glenn, 47  Ala.,  204. 

<'N'i!n)ERATION. 

Vv'here  a  party  sought  to  recover  back  money  voluntarily  paid  upon  a  special 
i-'i.>qn€nt,  made  for  the  construction  of  a  certain  public  improvement  adjacent  to 
■'.•-  premises,  on  the  ground  that  the  consideration  for  the  payment  had  wholly 
.^ilfd,  it  was  considered,  the  improvement  having  been  made,  the  plaintiff  had 
r-x-ived  a  full  equivalent  or  compensation  for  the  money  paid,  in  the  enhanced 
• -iii?  which  his  property  had  derived  from  the  improvement:  Falls  v.  City  of  Cairo, 
•>  IIL,  403. 

•-N?nTmDNAL  Law. 

1.  The  Act  of  March  HO,  1871,  entitled  an  act  to  provide  for  the  funding  and 
p'^ment  of  the  public  debt,  provides  that  the  coup<in9  attached  to  the  bonds  to  be 
'•-  hsnod  under  that  act,  "shall  be  payable  semi-annually,  and  be  receivable  at 
"Hinrity,  for  all  taxes,  debts,  dues,  and  demands,  due  the  State;  which  shall  be 
^xpreseed  on  their  face."  The  Act  constitutes  a  contract  on  the  part  of  the  State, 
'=  iMi  can  not  be  repealed  by  the  General  Assembly ;  and  the  contract  follows  the 

lif^n.^  in  the  hands  of  the  holders  thereof,  though  purchased  after  an  act  repeal- 
'•-  ihe  said  act:  Antoni  v.  Wright,  Sheriff;   Wright,  Sheriff,  v.  Stnilli,  22  Grattan,  83:*. 

i  By  wction  40,  of  article  3,  of  the  Con.stitution  of  the  State,  which  declares  that 

'  ilu^  General  Assembly  shall  enact  no  law  authorizing  private  projierty  to  be  taken 

'  r  public  ase,  without  just  compensation,  as  agreed  upon  between  tlie  parties,  or 

virJiri  by  a  jury,  being  first  paid  or  tendered  to  the  party  entitled  to  such  com- 
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pensation,"  the  Legislature  is  absolutely  prohibited  by  implication  from  taking 
private  property  for  any  private  use  whatever,  without  the  consent  of  the  owner : 
New  Central  Coal  Co,  d  aL  v.  Gtorg^%  Creek  Coal  and  Ii-on  Co,,  37  Md.,  537. 

Construction  op  Statutes. 

In  the  construction  of  a  statute,  where  the  Court  finds,  in  any  particular  elause, 
an  expression  not  so  large  and  extensive  in  its  import  as  those  used  in  other  parts  of 
the  same  statute,  if  upon  a  review  of  the  whole  act,  the  real  intention  of  the  l^^ 
lature  can  be  collected  from  the  larger  and  more  extensive  expressions  used  in  other 
parts,  effect  will  be  given  to  the  larger  expressions :     State  v.  Jennings^  57  Ark.,  419. 

Contracts  and  Agreements. 

1.  If  the  obligee  does  anything  to  obstruct  or  prevent  the  obligor  from  perform- 
ing his  part  of  the  contract,  the  obligor  is  discharged  from  his  obligation  toperforra 
it ;  the  contract,  in  legal  effect,  is,  on  his  part,  performed,  and  he  may  demand  per- 
formance at  the  hands  of  the  other  party :   Lewis  and  Wife  v.  BoskinSf  ad,,  27,  Ark.,  61. 

2.  Wlicrc  the  parties  have  fixed  the  consideration,  and  stated  it  in  the  contract  a« 
a  part  of  the  agreement,  this  precludes  an  enquiry  into  the  question  of  a  failure  of 
consideration,  unless  there  is  fraud,  misrepresentation  or  deceit :  Gotnada^v. 
Shelion,  47  Ala.,  414. 

3.  A.,  who  was  a  retail  dealer,  contracted  with  B.,  a  wholesale  dealer,  for  a  lot  of 
clothing,  to  be  shipped  to  A.,  part  of  which  consisted  of  suits  of  clothing  of  a 
particular  kind,  quality  and  price.  Part  of  the  goods  shipped  by  B.  were  not  of  the 
kind,  quality,  and  price  contracted  for.  A.  refused  to  accept  any  portion  of  the 
good^,  and  immediately  returned  them  to  B.: 

Ildd^  that  the  contract  of  A.  was  an  entire  contract  for  the  whole  bill  of  goodf, 
and  he  was  not  obliged  to  accept  a  part  without  the  whole :  Smith  v.  Lems,  40 
Ind.,  98. 

4.  In  January,  1867,  A.  ovmed  certain  land,  and  a  building  thereon,  and  at  the 
date  sold  the  same  to  the  trustees  of  a  church,  reserving,  by  an  instrument  in 
writing,  the  use  and  possession  of  the  building  until  March  Ist,  1867.  Before  the 
fii-st  of  March  the  trustees  sold  the  building  to  B.,  and  contemporaneously  therewith 
A.,  a«  principal,  with  C,  (one  of  the  trustees  of  the  church)  as  his  surety,  made  a 
contract  in  writing  with  B.,  whereby  A.  and  C.  agreed  to  deliver  to  B.  the  building 
in  as  good  condition  as  it  then  was,  at  such  time  ait  A.  and  C.  might  choose  before 
the  first  of  March,  1867.  After  the  sale  and  before  the  first  of  March,  the  bailding 
was  destroyed  by  fire.  B.  sued  A.  and  0.  on  their  agreement,  for  the  value  of  the 
building,  alleging  a  failure  to  deliver  in  as  good  condition : 

Held,  that  there  was  a  sufficient  consideration  to  support  the  agreement ;  that  the 
terms  of  the  contract  rendered  A.  and  C.  liable  for  the  non-delivery  of  the  building, 
although  it  was  destroyed  by  fire  without  their  fault:  Ooddard  v.  Bebonittal.,  J6.,ll4. 

5.  A.  being  indebted  to  B.  on  certain  notes  secured  by  a  mortgage  of  real  eMate, 
sold  the  real  estate  to  C,  and  C,  in  consideration  of  the  sale  and  conveyance  of  the 
real  estate,  promised  to  pay  B.  the  amount  due  him  from  A.: 

Held,  that  the  conveyance  of  the  real  estate  waa  a  sufficient  consideration  to  sup- 
pert  the  promise  of  C,  and  that  his  agreement  was  not  within  the  statute  of  frauds: 

Held,  also,  that  the  contract  between  A.  and  C.  being  for  the  benefit  of  B.,  he  couU 
avail   himself  thereof  by  suing  C.  thereon:     Helms  et  at.,  exr^B,  v.  Keams,  lb,,  124. 

6.  Where  by  the  agreement  of  three  parties,  any  balance  found  due  upon  settle* 
ment  between  two  of  the  parties  is  to  be  credited  upon  a  note  executed  by  two  of  the 
parties,  one  as  principal  and  the  other  as  surety,  to  the  third  party  as  pctyee,  floch 
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K'laaceon  being  found  has  the  force  and  effect  of  a  payment.  The  contract  being 
fj-.'-ffftn  three  it  can  not  be  annulled  by  two  of  the  contracting  parties.  The  balance 
b^!n^>truck  and  the  credit  entered,  the  agi-eement  becomcu  executed.  Any  dispute 
U'.vcim  the  maker  and  surety  on  the  note  as  to  the  proper  amount  of  the  credit,  does 
D«v.  aifect  the  payee  of  the  note :     Vmcter  v.  Grijjxn  et  al.,  lb.,  593. 

7.  G)oIter executed  this  paper:  "Due  on  demand,  etc.,  to  Bayard  or  order,  100 
«j.ires  S.X.St.xrk,"  on  which  Ashton  endorsed :  "I  hereby  become  security  of  Coulter 
fir  the  falfillment  of  the  within  obligation : " 

lUd,  to  be  an  original  undertaking  by  Ashton,  and  Bayard  might  recover  without 
fr  vlng  diligence  to  pursue  Coulter:     Ashtmi  v.  Bayard,  71  Pa.,  139. 

J'.  Contracta  with  nurses,  housekeepers,  etc.,  sought  to  be  enforced  after  the  death 
c:  the  person  to  whom  the  services  were  rendered,  ought  to  be  very  closely  scanned, 
w  1  juries  instructed  that  they  could  be  made  out  only  by  very  clear  proof:  Thump- 
^•iv..Sit'r€7is, /6.,  161. 

0.  Sach  contract  must  posness  the  element  of  certainty :    lb. 

10.  The  promise  to  the  plaintiff  was,  "if  she  would  stay  with  him  as  long  as  he 
livrtl.  he  would  provide  and  give  her  full  and  plenty  after  he  was  gone,  so  that  she 
n.Y-i  not  work;"  this  was  sufficiently  certain  and  definite;  the  measure  of  amount 
»vi(i  be  what  would  keep  her  without  work,  taking  into  consideration  her  condi- 
ti  n  in  life:    lb. 

11.  Where  services  are  gratuitously  rendered  under  expectation  of  a  legacy,  there 
03:.  \^  no  contract  and  therefore  no  recovery  for  the  services :     lb. 

ii  ^V^le^e  one  does  services  on  request,  no  matter  what  his  expectations  were, 
'i::re  may  be  a  recovery  for  them :     lb. 

13.  Whereby  the  terms  of  a  written  contract  for  furnishing  the  materials  and  laying 
".e  brick  and  stone-work  for  a  building,  it  was  provided  that  payment  therefor 
''  :]!d  only  be  made  upon  the  estimate  and  certificate  of  the  superintendant  of  tlie 
^  rk,  in  such  case  the  obtaining  of  such  certificate  is  a  condition  precedent  to  the 
;*;rn.ntof  the  money,  and  an  action  to  recover  therefore  without  first  obtaining  it, 
i^  prvoiaturely  brought:    Packard  et  al.  v.  Van  Shoiokj  58  111.,  79. 

II  Tlie  sureties  on  a  general  freight  agent's  bond  are  not  liable  for  a  deficit  in  his 
2'^uuni«,  arifing  from  the  default  of  his  subordinates,  under  a  general  clause  in  the 
'''  i'J,  that  "  such  agent  shall  well  and  truly  perform  and  execute  the  duties  of 
■''-i-lit  agent,  and  shall  render  a  just  and  true  account  of  all  moneys,  goods  and 
(1  j'/t-k,  which  shall  come  into  his  charge  or  possession,'*  where  the  subordinates  are 
'M  -'inted  by  the  railroad  company,  although  appointed  with  the  approbation  and 
'.  I't^Rt  of  the  general  agent,  and  acting  under  his  direction  and  control :  Cliicago 
■'  ^  .l/to»  lUiilroad  Co.  v.  Ilig^vM  el  a/.,  76.,  128. 

-VVER8I0H. 

Where  defendant  converts  property  of  plaintiff  to  his  own  use,  and  plantiff 
vt'^j  the  tort  and  electa  to  sue  on  an  implied  promise,  he  can  only  recover  the 
ant  actually  received  by  the  defendant :    Howel  v.  Graves  et  al.,  27  Ark.,  365. 


I 


><• 


1.  A  conveyance  of  real  estate  in  fee  to  husband  and  wife  creates  a  tenancy  by 
he  entirety  with  the  right  of  survivorship:     0(xmer  v.  Jbn^s,  52  Mo.,  68. 

2.  If  a  grajitor,  with  or  without  any  previous  arrangement  with  the  grantee  sign, 
^al  and  acknowledge  a  deed,  place  it  in  the  hands  of  the  register  to  be  recorded, 
r/  tify  the  grantee  of  the  act  and  he  assent  to  receive  it,  by  words  only,  this  would 
<"-  a  good  delivery,  though  the  grantee  die  before  taking  it  into  his  actual  pofiseaBlon, 
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Ixjcause  the  assent  is  the  principal  element,  and  taking  the  deed  into  po»c?ision  i^ 
not  indispensable  but  only  evidence  of  assent  and  acceptance :  Kinytbury  t.  Jiuni- 
fide  et  a/.,  58  111.,  310. 

3.  A  deed  signed,  scaled  and  acknowledged,  without  the  knowledge  or  as»ont  of 
the  grantee,  was  sent  by  the  grantor  to  a  third  person  at  the  place  where  the  larnl 
was  situate,  such  third  person  being  a  stranger  to  the  transaction,  not  authorized  by 
the  grantee  to  receive  the  deed,  but  with  the  simple  direction  from  the  grantor  lo 
have  it  recorded.  There  was  no  declaration  that  it  was  delivered  for  the  grantiv'-s 
use,  nor  was  it  delivered  as  an  escrow: 

HeMj  the  person  to  whom  the  deed  was  thus  sent  was  a  mere  medium  thnni^'.i 
whom  it  was  to  pass  to  the  hands  of  the  recorder;  the  act  did  not  constitute  a  deliv- 
ery, in  the  legal  sense :    lb. 

4.  The  mere  act  of  recording  a  deed  under  such  circumstances  would  not  amount 
to  a  delivery:    lb, 

5.  And  during  the  time  intervening  the  placing  of  the  deed  in  the  handfl  of  the 
register  to  be  recorded  and  the  giving  of  his  assent  by  the  grantee,  the  deed  will 
remain  wholly  inoperative  for  any  purpose,  and  might  during  that  time,  be  re- 
claimed by  the  grantor  and  cancelled,  with  no  other  effect  than  that,  perhaps  tt 
casting  a  cloud  upon  his  title,  by  its  being  recorded.  A  deed  takes  efi'ect  only  ir.  *a 
its  delivery,  with  a  few  exceptions,  where  the  necessities  of  the  case  requiri'  thi* 
application  of  the  doctrine  of  relation,  and  there  could  be  no  delivery  uniil  il.- 
grantee  gave  his  assent :    lb. 

6.  A  party  who  held  the  legal  title  to  a  tract  of  land,  but  upon  a  secret  parol  ini-t 
for  his  wife,  executed  a  deed  therefor,  in  which  his  wife  also  joined,  to  the  brtUb.T 
of  the  latter,  and  placed  the  same  in  the  hands  of  the  proper  officer  to  be  ^ecor»^_d, 
the  grantee  having  no  knowledge  of  the  act  until  some  time  afterward,  when,  up«»n 
meeting  the  grantee,  the  grantor  said  to  him :  "By  the  way,  the  property  of  your  >Uu-t 
has  been  deeded  to  you,  and  I  want  you  to  look  after  her  interests,  and  see  that  sK*? 
has  her  property."  To  which  the  grantee  replied :  **That  was  all  right,"  or  **Vf:y 
well,"  or  words  to  that  effect: 

JTeldf  this  constituted  an  acceptance  of  the  deed  by  the  grantee :     76. 

7.  Conveyances  by  married  women  for  the  transfer  of  their  real  estate  or  d»nvci 
interest,  do  not  take  efliect  by  delivery,  as  other  deeds,  but  only  by  being  ackn>»wl4 
edged  in  the  statutory  mode.  An  acknowledgment,  not  in  the  mode  presori^^^ 
must  render  the  deed  useless  as  a  conveyance  of  title :    76.  ' 

Corporations. 

1.  In  a  suit  by  a  corporation  on  a  promissory  note,  given  to  it  in  it«  cor|>'»r 
capacity  by  defendant,  it  is  not  ground  of  demurrer  that  the  plaintiff  failtni 
allege  that  it  was,  at  the  date  of  the  note,  a  corporation,  etc.      Defendant  havii 
entered  into  the  contract  with  the  company  in  its  corporate  name,  thereby  adnii*:i 
it  to  be  daly  constituted  a  body  politic  and  corporate :    Farmers'  and  MerchanU 
swrance  Company  T.  Needlea^  52  Mo.,  17. 

2.  Where  there  is  no  provision  made  in  the  law  under  which  a  corporation  is  onr: 
ised,  or  in  a  by-law  of  the  corporation,  or  in  a  contract  of  the  corporation,  by  wLi.i 
compensation  is  to  be  made  to  the  directors  for  services,  compensation  can  n  »t  1| 
recovered ;  and  in  the  absence  of  such  provision,  the  making  of  an  allowamx  l| 
the  board  of  directors  to  themselves  and  the  issuing  of  an  order  or  bond,  as  a  c*).*{ 
pensation  for  past  services,  are  invalid :  The  Martx  Ferry  Oixivel  Hood  Ox  v.  Tjn* 
yon,  40  Ind.,  361. 

3.  Corporations  are  citizens  within  the  meaning  of  the  claose  of  the  Constituti^ 
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of  the  United  States,  which  extends  the  judicial  power  of  the  Courts  of  the  United 
States  to  controvereiea  between  the  citizens  of  different  States ;  and  they  are  citi- 
sena  only  of  the  State  or  sovereignty  that  created  them :  The  Wesi,  Un,  Tel.  Co» 
T.  THcl-iTuon,  40  Ind.,  444. 

4.  Corporations  having  municipal  powers  are  mere  tenants  at  will  of  the  Legisla- 
ture, so  far  as  the  officers  thereof  are  concerned,  and  the  Greneral  Assembly  may  in- 
corporate a  place,  add  to,  qualify  or  abolish  the  municipal  powers  without  its  con- 
sent :    StJife  V.  Jennings^  27  Ark.,  419. 

5.  A  right  of  action  against  municipal  corporations  does  not  exist  at  common 
law,  and  their  liability  to  a  private  action  for  torts  must  be  determined  by  the  statute 
which  creates  them :     City  of  Little  Rock  v.  WilliSf  Ib.^  572. 

6.  The  sections  of  the  general  incorporation  act,  conferring  upon  cities  the  "power 
to  lay  off,  open,  widen,  straighten  and  establish,  keep  in  order,  and  repair  all  streets, 
alleys,  and  public  grounds,  etc.,  and  to  open  and  construct  and  keep  in  repair  sewers 
and  drains,"  are  not  mandatory,  and  for  the  exercise  of  a  lawful  power,  which  by 
law,  isj  vested  in  the  judgment  and  discretion  of  a  municipal  corporation  or  public 
b<jdy,  for  the  good  of  the  whole,  no  injury  for  which  an  action  will  lie  can  be  com- 
mittefi;  but  for  the  ijnperfect,  negligent,  unskillful  execution  of  a  thing  ordained  to 
be  done,  an  action  will  lie  in  the  absence  of  an  express  statute:    lb. 

7.  Directors  in  a  stock  corporation,  as  to  the  stockholders,  are  not  technical 
tni»;tee3,  but  are  as  mandatories,  and  are  bound  to  apply  no  more  than  ordinary 
ffcili  and  diligence:    Spering's  Appeal,  71  Pa.,  11. 

8.  Directors  are  not  liable  for  mistakes  of  judgment  although  so  gross  as  to  apjwar 
abi*urd,  if  honest  and  within  the  scope  of  their  powera ;  especially  where  acting 
under  the  direction  of  legal  counsel:    lb. 

9.  A  provision  in  an  act  of  incorporation  inconsistent  with  the  individual  irre- 
sfxonaibility  of  the  members  is  in  derogation  of  the  common  law,  and  to  be  strictly 
constrned  :     Moyer  v.  State  Cb.,  76.,  293. 

10.  It  aeems,  the  management  and  transaction  of  all  business  for  which  a  corpora- 
tion is  created,  and  its  general  affairs,  are  within  the  usual  powers  of  the  board  of 
directors,  but  a  power  given  to  a  corporation  to  increase  its  capital  stock,  can  not 
be  exercised  by  the  directors,  except  they  be  specially  authorized  so  to  do,  either  by 
the  charter  or  by  the  share-holders :    Eidinan  ei  al,  v.  Bowman  ei  al.,  58  111.,  444. 

11.  If  the  capital  stock  of  a  bank,  or  other  corporation,  be  increased,  by  proper 
authority,  the  right  to  such  additional  stock  vesta  in  the  original  stockholders,  each 
one  to  take  in  proportion  to  the  amount  held  by  him  of  the  original  stock,  if  he 
will  pay  for  it.  This  right  may  be  waived,  but  if  it  is  not,  the  party  entitled  can 
not  be  deprived  of  it  by  the  board  of  directors  of  the  corporation,  or  otherwise :  lb. 

12-  Between  private  citizens  and  counties,  in  corporated  towns  or  cities  of  the 
State,  there  is  a  wide  and  substantial  distinction  with  respect  to  vested  rights  pro- 
t  HCted  from  legislative  power.  Such  public  bodies  are  public  corporations  created 
by  the  legijslature  for  political  purposes,  w^ith  political  powers  to  be  exercised  for 
fiarpoaes  connected  with  the  public  good  in  the  administration  of  civil  goveniment. 
They  are  instruments  of  government  subject  at  all  times  to  the  control  of  the  Icgis- 
Lilure,  with  respect  to  their  duration,  powers,  rights  and  property.  It  is  of  the 
C"^<enoe  of  such  a  corporation  that  the  government  has  the  sole  right,  as  trustee  of 
the  public  interest,  at  its  own  good  will  and  pleasure,  to  inspect,  regulate,  control, 
and  direct  the  corporation,  its  funds  and  franchises:  Mayors  etc.,  of  Hagerdown  v. 
Sehner,  37  Md.,  180. 

13,  The  fact  of  the  selling  of  the  franchises  of  a  mining  company  by  the  corpor- 
ators, for  a  consideration,  before  any  of  the  stock  was  subscribed  for,  by  means  of 
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which  alone  corporate  rightR  could  be  transferred,  forms  no  ground  for  an  injunction 
against  the  coi'poration  to  stay  it  in  the  exercise  of  itn  franchiRds.  If  there  be  a  mis-u?er 
or  abuser  of  the  franchises  granted  to  a  corporation,  the  State  alone  can  take 
advantage  of  such  acts,  and  that  by  a  direct  proceeding  for  the  purpose.  No  caiifie 
of  forfeiture  can  be  taken  advantage  of,  or  enforced  against  a  corporation,  collater- 
ally or  incidentally,  or  in  any  other  mode,  than  by  direct  proceeding,  instituted  by 
the  State  for  th-at  purpose :  New  Central  Coal  Co.  ei  al,  v.  Georges  Creek  Coal  and 
Iron  Co.,  37  Md.,  537. 

Costs. 

A  defendant  was  fined  for  the  violation  of  a  city  ordinance,  and  appealed  to  the 
Circuit  Court,  where  he  was  acquitted.  Is  the  city  subject  to  a  judgment  for  costs  in 
such  a  case?     Mayor ,  etc.,  of  Mobile,  v.  Burton,  47  Ala.,  84. 

Courts. 

1.  The  holding  of  a  court  at  a  time  or  place,  other  than  that  prepcribcd  or 
authorized  by  law,  and  all  proceedings  thereunder,  are  comm  rum  jadiee  and  void : 
Jones  ex  parte,  27  Ark.,  349. 

2.  The  findings  upon  the  facts  by  the  court  sitting  as  a  jur^,  required  by  law  to  be 
reduced  to  writing,  need  not  necessarily  be  put  in  writing  bef<»re  judgment,  but  the 
court  may,  after  judgment  rendered,  reduce  the  same  to  writing:  Appenon  &  C<t.  v. 
SUivart,  lb.,  619. 

Covenants. 

1.  A  covenant  is  said  to  run  with  the  land,  when  either  the  liability  for  ita  per- 
formance or  the  right  to  enforce  it  pa&«es  to  the  assignee  of  the  land  itself;  and  to  run 
with  the  reversion,  when  the  liability  to  perform  it,  or  the  right  to  enforce  it,  paa««? 
to  the  assignee  of  the  reversion  .*  Doraey  v.  St.  Louis,  Alton  <fc  Terre  Haute  liailroad 
Company,  58  111.,  65. 

2.  If  two  parties  enter  into  an  indenture  or  agreement  intended  to  be  signed  and 
sealed  by  both,  but  it  is  s^igned  and  sealed  only  by  one,  it  will  be  the  covenant  of  him 
who  signed  and  sealed  it ;  and  the  only  exception  to  the  rule  occurs  in  cases  of  in- 
denture of  lease,  and  in  respect  to  those  covenants  of  the  lessee  which  are  annexed  to 
the  term,  or  depend  on  the  interent  therein,  and  which  do  not  bind  the  lessee  unloM 
the  lessor  has  also  executed  the  indenture :  WeUem  Md.  Eailroad  Company  v.  l\ii' 
lerson,  37  Md.,  328. 

Criminal  Law. 

1.  Where  the  defendant  has  not  introduced  proof  of  his  general  character  on  tl.e 
trial,  the  court  may  properly  refuse  to  permit  the  defendant's  counsel  to  oommeot,  in 
argument,  upon  such  character :     Cltick  v.  The  State,  40  Ind.,  263. 

2.  It  is  not  a  sufficient  ground  for  challenge  of  a  juror  that  he  formed  some  opinion 
as  to  the  guilt  or  innocence  of  the  accused,  about  the  time  of  the  homicide,  from 
reading  the  newspapers,  if  the  juror  state  that  he  has  now  no  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  and  has  forgotten  the  circumstances  of  the  caf«e,  and 
that  any  opinion  formed  would  readily  yield  to  the  evidence  and  the  law :    lb. 

3.  On  a  trial  for  murder,  no  proof  of  intoxication  at  the  time  of  the  crime,  which 
falls  short  of  showing  the  defendant  to  have  been  utterly  incapable  of  acting  from 
motive,  will  shield  him  from  conviction.  If  the  reason  be  perverted,  or  deatroyed 
by  fixed  disease,  though  brought  on  by  his  own  vices,  the  law  holds  him  not  aocouot- 
able :    Ih. 

4.  When  on  the  trial  of  an  indictment  for  murder  the  court  had  instracted  the  jory, 
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tliat  if  the  deceased  '*  died  from  a  disease  not  brought  on  by  a  blow  given  by  the  defend- 
ant,yoa  must  acquit;  no  matter  what  violence  the  defendant  may  have  inflicted  upon 
the dtoeased,  if  it  did  not  mediately  or  immediately  accelerate  her  death,  there  can  be 
iKianriction/'  it  wa.s  not  error  to  refuFc  to  also  "instruct,"  that  if  they  believe  the 
weunds  inflicted  on  the  deceased  were  not  dangerous  and  would  not  have  given  her 
iiiv  trouble  at  all,  but  that  by  subsequent  exposure  to  the  rain,  and  by  reason  of  her 
ifitemperate  habits,  she  brought  on  erysipelas,  which  caused  her  death,  the  jury  should 
litjnit  the  defendant,  without  regard  to  the  nature  or  character  of  the  instrument 
»rith  which  the  wound  was  inflicted:     Harvey  v.  The  SlatCy  lb.,  516. 

0.  The  accused  in  a  criminal  case  is  entitled  to  have  the  charges  moved  for  by  him 
ill  writing  given  in  the  very  terms  of  the  written  chnrges,  if  such  charges  are  not 
-wract  and  are  proper  enunciations  of  the  law  applicable  to  the  case.  It  is  error  to 
rtfuy?  Ruch  charges,  though  charges  similar  in  principle  have  already  been  given. 
li.eraleof  error  without  injury,  does  not  apply  in  such  a  case.  The  right  is  abso- 
i.'e, and  most  be  enforced :     WVliains  v.  The  State,  47  Ala.,  059. 

6.  When  asked  by  the  accused  to  give  a  charge  upon  the  form  of  the  verdict,  if 
'bi-re  Is  any  doubt  as  to  the  guilt  or  grade  of  guilt,  tlie  court  should  not  say,  in  the 
h-:mi\g  of  the  jury.  "I  can't  conceive  how  the  jury  could  find  such  a  verdict  upon 
lidiaaateof  facta;  but  if  you  request  it.  Til  instruct  them."  Such  remarks  may 
W  fatal  to  fairness :    SUpIiens  v.  The  Staie^  lb,,  69t). 

CivroM. 

A  j>erson  is  not  bound  by  a  custom  unless  he  has  personal  knowledge  thereof,  or  it 
i^  so  nntorious,  universal  and  well  established  that  his  knowledge  thereof  would  be 
■  oriciusively  presumed:  Walsh  v.  Mmmippi  Valley  Transportation  Company^  52 
Mu.  434. 

In  enaction  for  damages  for  personal  injuries  the  rule  is,  that  although  the  plaintifi 
rrny  have  failed  to  exercise  ordinary  care  and  diligence,  and  such  failure  contributed 
n  a  remote  degree  to  the  injury,  yet,  if  defendant  was  guilty  of  negligence,  which 
'*3s  the  immediate  cause  of  the  injury,  and  with  the  exercif^e  of  ordinary  prudence 
M  csire  by  defendant  the  injury  could  have  been  prevented,  defendant  is  liable.  But 
ii  plaintifl*  could  have  avoided  the  injury  by  the  exercise  of  ordinary  care  and  pru- 
'•r-c'e,  defendant  is  not  liable.  And  this  principle  is  not  confined  to  any  particular 
'^■'^  or  classes  of  persons :     Walj^  v.  Mississippi  Valley  TranRpoitaiion  Company ^  52 

M' ..  4a 

1.  A  bill  is  filed  by  S.  a  committee  of  two  idiots,  for  the  sale  of  their  land,  and 
'i  re  1!^  a  decree  for  a  sale,  and  a  sale;  and  the  report  of  the  marshal  of  the  court 
*'^oK«  that  the  land  was  purchased  by  S.,  the  committee.  This  report  is  confirmed, 
vd  the  marshal  is  directed  to  convey  the  land  to  S.,  which  is  done.  S.  afterwards 
^•l4  the  land  to  C,  who  sues  to  recover  the  land.  Though  the  deci-ee  confirming  the 
-JtetoS.  was  erroneous  and  S.  is  forbid  by  the  statute  to  purchase  or  own  the  land 
<i'iring  the  incompetency  of  the  idiots,  yet  the  decree  is  not  void,  but  voidable,  and 
^jn  not  be  impeached  collaterally,  and  until  it  is  reversed  must  be  held  to  be  valid, 
iir.d  ai?  passing  a  good  title  to  S.:     Cline^s  heirs  v.  Cb^rcm,  22  Gratlan,  378. 

1  Though  a  decree  denies  to  the  plaintifls  the  specific  execution  of  the  contract  they 
■>^k  to  enforce,  yet  if  it  authorizes  them  to  amend  their  bill,  if  they  so  elect,  and  ask 
'^cr  other  relief  and  continues  the  cause  to  give  them  time  to  amend  their  bill,  it  is 
L  >t  a  final  decree :     Awkrose^s  heirs  v.  Keeler,  lb.,  769. 
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Deeds. 

The  mere  surrender  or  re-delivery  of  a  deed  by  the  grantee  to  the  grantor,  doe' 
not  work  a  divestiture  of  the  title  out  of  the  grantee ;  nor  can  a  trustee,  having 
accepted  a  conveyance  on  a  secret  trust,  repudiate  the  trust  and  divest  himself  of  the 
title  conveyed  to  him  by  surrendering  the  deeds  to  the  grantor,  and  declaring  he  will 
not  have  anything  more  to  do  with  the  matter :    KirnbaU  v.  Graxfy  47  Ala.,  230. 

Descents. 

Where  the  heir  of  an  intestate  has  received  property  from  such  intestate,  in  his  life- 
time, and  by  an  instrument  in  writing,  whether  under  seal  or  not,  acknowledged  the 
receipt  thereof  as  his  full  share  of  the  estate,  the  property  so  received,  not  having 
been  charged  to  him,  and  the  transaction  being  untainted  with  fraud,  must  be  held 
to  be  in  full  payment  and  satisfaction  of  his  share  of  the  estate,  by  express  agreement 
Buhnp  et  cd.  V.  Davenpofi't  et  ai.j  58  111.,  105. 

Divorce. 

A  wife  having  left  her  husband  without  good  legal  groundf,  and  taken  their  child 
with  her,  though  there  is  no  other  imputation  upon  her  conduct,  uixin  a  decree  for  a 
divorce  a  menfu  et  thoro  at  the  suit  of  the  husband,  on  the  ground  of  desertion,  the 
child  will  be  restored  to  the  husband,  though  it  is  a  female,  and  but  three  years  oW; 
and  though  the  husband's  treatment  of  his  wife  has  been  coarse,  rude,  petulant,  clo^e, 
exacting,  and  penurious,  leaving  her  to  bear  alone  burdens  and  trials  which  it  should 
have  been  his  highest  pleasure  to  share  and  relieve:     Qirr  v.  Carry  22  Grattan,  168. 

Dower. 

The  fact  that  a  married  woman  was  made  a  party  to  the  record  in  a  suit  for  the 
partition  of  lands  of  her  former  husband  and  for  the  asBignment  of  her  dower  therein 
will  not  estop  her  from  afterward  denying  and  contesting  the  validity  of  those  pro- 
ceedings:    Crenshaw  v.  Creek^el  at,,  52  Mo.,  98. 

Ecclesiastical  Courts. 

1.  The  civil  courts  will  interfere  with  churches  and  religious  associations  when 
rights  of  property  or  civil  rights  are  involved,  but  will  not  revise  the  decisions  of 
such  aspociations  upon  ecclesiastical  matters  merely  to  ascertain  their  jurisdiction. 
The  decisions  of  ecclesiastical  courts  are  final  as  to  what  constitutes  an  ofiensc again-t 
the  discipline  of  the  church :     Cham  et  al,  v.  Cheney^  58  III.,  509. 

2.  Mr.  Chief  Justice  Lawrence  and  Mr.  Justice  Sheldon  dissent  from  the  view  that, 
in  the  administration  of  ecclesiastical  discipline,  and  where  there  is  no  other  right 
of  property  involved  than  the  loss  of  the  clerical  office  or  salary,  as  an  incident  to 
such  discipline,  a  spiritual  court  is  the  exclusive  judge  of  its  own  jurisdiction,  under 
the  laws  or  canons  of  the  religious  association  to  which  it  belongs,  and  its  decision  of 
that  question  is  binding  upon  secular  courts,  and  hold  that  such  courts  should  ex- 
amine the  question  of  jurisdiction,  without  regard  to  the  decision  of  the  spiritual 
court  itself,  and  if  they  find  such  tribunal  has  been  organized  in  defiance  of  the  laws 
of  the  association,  and  is  exercising  a  merely  usurped  and  arbitrary  power,  they  should 
furnish  such  protection  as  the  laws  of  the  land  will  give:    /6. 

Election. 

1.  Resident  means  one  who  has  a  permanent  abode;  it  does  not  include  one  so- 
journing temporarily,  or  for  some  special  purpose:    Fry's  cose,  71  Pa.,  302. 

2.  Removal,  without  intention  permanently  to  reside  elsewhere,  will  nol  lose  resi- 
dence, nor  will  intention  to  remove  permanently,  not  lollowed  by  actual  removal, 
ac^quire  it :    lb. 
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3.  The  question  of  residence  and  authorities  extensively  examined  and  discussed 
i.i  :liis  case :    76. 

LMiNiifT  Domain. 

The  Legislature,  in  virtue  of  the  right  of  eminent  domain,  may  autliorize  the  con- 
litrP.nation  of  private  property  by  a  mining  company  for  the  construction  of  a  rail- 
r  aJ  to  be  nsfd  for  the  transportation  of  coal  frc»m  its  mines — such  use  being  of  a 
j'jMie nature:  New  Central  Coal  Co.  et  al.  v.  Georges  Creek  CaU  and  Iron  Co.^  37 
Ml,  o37. 

1,  Tax  payers  can  file  bills  in  equity  to  annul  illegal  acts  of  county  court«,  when 
•1  h  acts  will  increase  the  taxation,  and  the  Stute  is  not  a  necessary  piirty  to  such 
'.;:<:    }f*>!rTiioy*T  cl  al.  v.  Mo.  tt  Mi&H.  R.  R.  Co.  et  a/.,  52  Mo.,  81. 

1  A  party  Dot  in  possession  can  not  go  into  equity  to  have  a  cloud  removed  from 
!  ^  u:le  as  against  one  in  po{«sesc.ion  holding  under  a  deed :     Clark  v.  Gjvenant  M.  Ins. 

y.  When  the  opposite  party  can  only  claim  title  through  the  record,  and  a  defect 
Invars  up'^n  the  face  of  such  record,  tliere  is  no  cloud  on  the  title  such  as  will  call 

:■  .•  tJie  exercise  of  the  e<piitable  power  of  the  court ;     lb, 
i  When  tiie  opposite  party  can  claim  title  only  through  the  record,  and  there  is 

roijreci  apparent  on  the  record,  but  such  defect  may  be  cured  by  extrinsic  evidence, 

1  ':i'u!arly  if  that  evidence  depends  upon  oral  testimony  to  establl-ih  it,  there  is  a 

i'li'l  on  the  title:    lb. 

-  jniT  JCRRDICTION. 

1.  A.  owned  a  steam  saw-mill  on  the  land  of  B.  After  assessment  to  A.  for  taxes, 
V  x)l  1  the  mill  to  0,,  on  bill  by  C.  to  enjoin  the  collection  of  the  tax,  on  the  ground 
> -K  the  mill  was  a  fixture  and  assessed  with  th^  land : 

U'i.fj  that  the  mill  was  not  a  fixture,  but  if  as-^essed  with  the  land,  and  not  as  the 
•  r^nal  property  of  A.,  the  plaintiff's  remedy  for  any  injury  he  might  suffer  from 
'  '^-.^ile  was  in  law  and  not  by  injunction:  WUherspoon  i&  Gilliam  v.  NickelSy  Sheriffs 
'^^  Ark^  332. 

-.  Eijuity  jurisprudence,  independent  of  a  statute  for  that  purpose,  has  no  cogni- 
ircK  of  a  bill  brought  in  rem  against  real  estate  to  foreclose  a  mortgage  given  there- 
'  •' :   Sl-iU  tz  use  v.  Bailey ^  lb ,  473. 

^ii'iTY  Practice. 

On  diitmidsal  of  bill  for  want  of  equity,  where  it  appears  that  complainant  has 
\uA  rights,  the  better  practice  is  to  dismiss  without  prejudice  and  not  peremptorily : 
^'^'  'p«  &  Jones  v.  Jackson^  adm^r,  27  Ark.,  585. 

ESTATES  OF  Decedents. 

An  administrator,  on  whose  petition  real  estate  is  sold  under  an  order  of  the  Pro- 
^''•te  Court,  can  not  afterward  move  the  court  to  set  aside  the  sale  for  want  of  juris- 
<)^<  rion,  although  the  estate  is  afterward  declared  insolvent,  and  he  is  continued  in  the 
olace  of  administmtor ;  the  estoppel  operates  against  the  person,  and  not  against  his 
oncial  capacity :    Snedecor  et  al,  v.  Mchky,  47  Ala.,  517. 

Evidence. 

1*  A  request  that  leading  questions  may  be  asked  a  party's  own  witness,  on  the 
gr  und  that  -be  is  hostile,  is  addressed  to  the  discretion  of  the  Judge:  WiUiams  v. 
Men,  odnV,  40  Ind.,  295. 
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2.  It  is  not  sufBcient  that  the  ground  of  objection  to  eridence  offered  be  stated  in 
the  motion  for  a  new  trial.  It  must  appear  by  the  record  to  have  been  stated  at  the 
time  the  objection  to  the  evidence  was  made,  and  when  the  evidence  was  introduced : 
Harvey  v.  TJie  Staie^  lb.,  516. 

3.  Opinions  of  witnesses  are  admissible  when  the  subject  of  inquiry  is  so  indefinite 
and  general  in  its  nature  as  not  to  be  susceptible  of  direct  proof,  or  if  the  witness  has 
had  the  means  of  personal  observation,  and  the  facts  and  circumstances  upon  which 
he  bases  his  conclusions  are  incapable  of  being  detailed  so  intelligibly  as  to  enable 
any  one  but  the  observer  himself  to  form  an  intelligent  concluFion  from  them: 
Eyerman  v.  Sheehan  et  oL,  52  Mo.,  221. 

4.  The  party  producing  a  witness  may  be  asked  to  state  what  is  to  be  proved  by  him, 
BO  that  if  the  facts  are  irrelevant  they  may  be  excluded :  Morgan  v.  Browm,  71  Pa., 
130. 

5.  The  party  relying  upon  a  tax  deed  as  title  must  produce  a  valid  judgment  againj^t 
the  land  for  the  land,  and  a  precept  under  which  the  sale  of  the  land  was  made  before 
the  deed,  can  be  u«*ed  in  evidence:     Williams  et  ai.  v.  UnderkiU,  58  111.,  137. 

6.  In  case  of  a  simple  contract  in  writing,  it  is  competent  to  prove  by  parol  a  dis- 
tinct subsequent  agreement,  waiving,  abandoning  or  modifying  the  terms  of  the  writ- 
ing, or  an  additional,  suppletory  agreement,  supplying  something  which  is  not  in  the 
written  contract :    Allen  v.  Sowerly,  37  Md.,  4 1 0. 

Executions. 

1.  Where  land  exposed  for  sale  under  an  execution  is  bid  off,  but  the  money  is  not 
paid  over,  and  the  land  is  re-Fold  under  the  same  execution,  but  for  a  less  sum,  if  the 
amount  finally  paid  is  sufficient  to  satisfy  the  judgment  and  costs,  the  defendant  in 
execution  will  be  entitled  to  maintain  a  suit  in  equity  for  the  difference  in  the  bide: 
Sirawbridge  v.  Clarky  62  Mo.,  21. 

2.  A  debtor's  equitable  estate  in  personal  property  can  not  at  law  be  seized  and  sold 
under  a  fieri  facias:    Martin  v.  Jewell  et  al.,  37  Md.,  530. 

Executors  and  Administrators. 

1.  A  clause  of  a  will  as  follows,  "I  give  to  my  friend,  P.  O.  H.,  ten  thousand  dollars 
in  notes  or  (Confederate  bonds,  at  the  option  of  my  executors  hereinafter  named," 
creates  a  general  and  not  a  specific  legacy,  which  the  option  of  the  executory  will  not 
be  permitted  to  defeat  by  a  payment  of  the  Confederate  States  bonds,  which  had 
become  worthless,  when  there  were  general  assets  out  of  which  the  legacy  could  be 
paid,  in  whole  or  in  part :    Hooper  v.  Bibb  and  Faikner  JEc'rs,  47  Ala.  liep.,  547. 

2.  While  an  executor,  as  such,  can  not  be  held  to  an  account  and  settlement  before 
a  foreign  court,  or  the  court  of  a  different  State  from  the  one  granting  such  letter?, 
yet,  on  bill  for  that  purpose,  he  may  be  held  in  such  court  to  disclose  with  what, 
and  the  character  of  the  funds  with  which  he  has  purchased  property,  and  whether 
he  holds  the  same  as  trustee,  and  for  what  uses  and  trusts :  Clopton  v.  Booker  el  a/., 
27  Ark.,  482. 

3.  An  executor  invested  money  of  the  estate  in  his  own  name,  in  stocks,  at  a  low 
rate ;  this  stock  rose  in  price : 

Heldf  that  he  was  liable  for  the  dividends  received  and  the  market  valne  of  the 
stock  at  the  time  of  the  decree :    Norrit^  Appeal,  71  Pa.,  106. 

4.  Investment  of  trust  funds  in  a  trustee's  individual  name,  is  concealment:    Ih, 

5.  Imperfect  information  from  a  trustee  as  to  funds  invested  in  his  name,  if  calcu- 
lated to  give  a  false  impression,  is  concealment :    lb, 

6.  AVhere  a  trustee  speculates  with  trust  funds,  he  may  be  held  to  profit,  if  the  in- 
vestment has  been  successful ;  interest,  if  disastrous :    lb. 
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7.  When  trust  funds  can  be  traced  into  a  particular  investment,  it  Ixlong.s  to  the 
ffypii  (j:ie  trufi  if  he  so  elects :     /  b. 

8.  An  eiecQtor  with  funds  of  hi8  own  and  of  the  estate  purchased  stocks;  when 
(he  investment  with  trust  funds  could  not  be  discriminated,  ihe  cet^tui  (pie  tnid  niii,)it 
j-jlctt  the  most  profitable  investments  as  having  been  made  for  the  esLite :     lb. 

9.  Principles  upon  which  commissions  and  ca'ts  are  diwillowed  to  a  trustee  dls- 
c'j.<>ed  in  this  case :     lb. 

1.  Where  a  party  believes  that  a  claim  upon  which  an  action  has  been  commenced, 
lii" already  Ixjen  paid,  but  becau^  he  is  afraid  he  can  not  prove  the  payment,  and  to 
avuid  trouble  and  litigation,  he  pays  a  part  of  it,  he  can  not  recover  back  the  amcumt 
'0  paid  on  the  ground  of  fraud,  based  upon  statements  of  the  claimant  tliat  the  debt 
li.i'l  not  been  paid :     Bowman  v.  CaruthcrSj  40  Ind.,  90. 

2.  ileprcsentation.s  to  amount  to  fraud  must  be  of  a  decided  and  reliable  character, 
•'.•.I-'ingominduc<*ments  to  make  the  contract,  calculated  to  mislead  the  purcliMser, 
?r.ilinduce  him  to  buy  on  the  faith  and  contilence  of  such  represent!iti(ms,  and  in  liie 
.■'-iiH-ru'e  of  means  of  information  to  be  derived  from  his  own  observation  and  infor- 
r-:  ti.,n,  and  fr(»m  which  he  could  draw  conclusions  to  guide  him  in  making  tlie  con- 
tract, independent  of  the  representations  of  the  vendor:  Grider  and  vije  v.  Clopton^ 
i'  Ark.,  244. 

Fea IDS— Statute  or. 

An  agreement  by  A.  to  pay  B.  for  work  to  be  done  f(>r  C,  is  not  a  contract  to  answer 
!  T  the  default  of  another,  and  need  not  be  in  writing :    *SV;ic^air  v.  Bradlrt/j  52  Mo.,  1  SO. 

FuRSTER  Decisions. 

A  wager  between  citizens  of  this  State  as  to  the  result  of  a  presidential  election  in 
J:.ntUr  State,  made  prior  to  the  election,  is  against  public  policy,  and  void.  Cour's 
'•:  ju-tice  will  not  encourage  such  wagers  by  affording  aid  to  either  party,  and  if  paid 
ly  t!io  stake-holder  to  one  of  them,  although  from  the  result  of  the  election,  under 
'!••  conditions  of  the  wager,  he  was  not  entitled  to  it,  the  other  can  not  recover  it 
f'^'k.  The  decisions  in  the  c;i.ses  of  Monjan  v.  Pdi'd,  3  vScam.,  529,  and  Smith  v.  Smithy 
-1  111.,  244,  wherein  they  are  in  conflict  herewith,  are  overruled :  Gregory  v.  Klmj^ 
-^  111.,  169. 

•'iNEfiAL  Assembly. 

When  ihe  General  Assembly,  during  an  annual  session  of  the  Legislature,  adjourns 
^"f  a  month,  longer  or  shorter,  and  the  object  of  such  adjournment  is  that  the  mem- 
kr>.  may  return  to  their  homes,  and  the  business  of  the  session  thereby  ceases  for 
tLat  time,  in  such  a  case,  neither  the  members  nor  the  officers  of  the  two  houses  are 
».iiitled  to  their  per  diem  compensation  for  the  period  of  such  adjournment :  Morcn, 
L'liitwjU-Goxeniai',  v.  Blue,  47  Ala.,  709. 

'»i'ARDiAN  AND  Ward. 

1.  Where  a  guardian  uses  the  money  of  his  ward  in  the  purchase  of  lands,  the 
^ird  is  entitled  to  the  results  of  the  purchase,  whether  the  guardian  purchased  for 
liim^'lf  or  his  ward,  and  whether  he  uses  the  money  merely  as  agent,  and  not  as  guar* 
•lian :   SheUan  v.  LeiriA  el  al,,  27  Ark.  Rep ,  190. 

2.  The  proof  mtist  be  fall,  clear  and  conclusive,  and,  in  such  case,  the  i)erson  entitled 
to  the  money,  may,  at  his  election,  charge  the  trustee,  guardian  or  agent  jxirsonally  or 
W.''Wthe  money  into  the  land  and  claim  the  purchase  as  made  in  trust  for  him,  and 
=Qch  trust  may  be  established  by  parol  evidence:    lb. 
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Highways. 

A  county  is  not  liable,  in  its  corporate  aipacity,  to  a  private  action  for  injury  ^e«^uU- 
ing  from  a  defective  liigliway  :     White  ei  al.  AduiWs^  v.  County  of  Bond,  58  III.,  297. 

Hr}?r>AND  AND  Wife. 

A  IiUsband  conveyed  land  to  his  wife;  a  judgment  afterward  rpcovered  against 
him  was  purchaAcd  by  a  ihird  person  before  the  deed  was  recurde<l ;  there  bein^  co 
fraud  in  the  conveyance: 

Ilf^'d,  that  her  title  would  prevail  against  the  judgment :  Morris  v.  Zieg(cr,  71 
Pa.,  450. 

Iniaxcy. 

« 

III  a  suit  upon  a  piomissory  note,  if  the  defendant  pleads  infancy  at  the  time  of  tlie 
execution  of  the  note,  and  there  is  no  reply  that  after  the  defendant  arrived  at  fnll 
a?e  he  ratified  the  contract,  evidence  of  such  raiiric:ition  is  inadmisdihle:  Fcinjvy. 
Wiseman  J  40  Ind.,  14S. 

Infants. 

^L  rely  by  virtue  of  his  marrinpe  a  man  is  not  bound  to  provide  for  the  children  of 
hi-;  wife  hv  a  former  husbind,  but  if  beholds  them  out  to  the  world  as  members  of 
his  own  family,  he  tJtands  in  loco  parentis  to  them,  and  incurs  the  «ame  liability  with 
respect  to  them  that  he  is  under  to  his  own  children:  *S7.  Ferdinand  LoretJo  Anidc- 
my  V.  Bobhj  52  Mo.,  357. 

Injunction. 

Where  an  appeal  has  been  t.iken  to  the  Supreme  Court  from  an  order  dissolving  a 
temporary  injunction,  and  the  judgment  below  has  been  afhrmed,  such  affirma:ion 
does  not  dispose  of  the  action  below  for  a  perpetual  injunction,  and  it  is  error  tofit*- 
tain  a  motion  by  the  defendant  to  dismiss  the  action  for  that  caase:  Itoyk  ei  al.  v. 
The  1,  P.  tt-  C.  Puiilway  Company,  40  Ind.,  347. 

IN!^URANCE. 

Insurers  can,  if  such  be  the  intention  and  agreement,  make  themselves  responsib'e 
for  a  loss  which  has  already  happened  when  the  policy  is  made,  even  if  tliat  loss  be 
total  and  the  subject-matter  of  the  insurance  is  then  non  existent,  and  this  intention  is 
expressly  evidenced  by  the  clause  "  lost  or  not  lost,"  in  the  policy :  Arkansas  Lun- 
rance  Company  v.  Boitick  &  Byan,  27  Ark.,  539. 

Insukance — Fire. 

A  condition  in  a  policy  of  insurance  that  any  other  insurance  on  such  property 
should  avoid  that  policy,  unless  the  assent  of  the  insurer  to  such  increased  insurance 
was  indorsed  on  the  original  policy,  may  be  waived  by  acts  or  positive  declaratioii.«, 
and  the  insurer  may  be  estopped  to  setup  such  forfeiture,  when  by  a  course  of  dealing 
or  by  oi)en  actions  the  insurer  has  induced  the  assured  to  pursue  a  policy  to  his  detri- 
ment: (Hutchinay.  Western  Insurance  Qwwpany,  21  Mo.,  97,  overruled):  SaytPardy 
Amyitee  of  Lennon,  y.  National  Insurance  Company,  52  Mo.,  181. 

Iksu  r  ancb — Life. 

A  woman  engaged  to  be  married  to  a  man  has  an  insurable  interest  in  his  life:  Chi^ 
holm  V.  National  Oapitol  Life  Insurance  Company,  52  Mo.,  213. 

Instructions. 
1.  An  instruction  baaed  upon  a  hypothetical  state  of  facts  not  found  in  the 
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o'is!.t  not  lO  be  given,  for  the  reaj»on  that  it  would  direc;t  the  attention  of  the  jury  to 
i-u{v»  not  involve  J,  and  would  therefore  be  erroneous,  altliou-^h  such  an  instruciion 
L.'M  Ftate  accurately  a  correct  abrtiract  legal  principle:  ChicatjOj  Lui'luujlon  <& 
^^•- ti^  Riilnyid  Compuny  v.  irrcjiryy  Ad)ii^i.y  58  III.,  272. 

i  In?tnic:ions  should  always  be  clear,  accurate,  and  concise  stntcment.5j  of  the  law 
a*  Lf.jilicable  to  the  facts  of  the  case.  It  wa-<  never  conteniplated,  undor  the  pro- 
visions of  the  practice  act,  that  the  court  should  be  required  to  give  a  vast  number 
of  instructions,  amounting,  in  the  agijregite,  to  a  lengthy  addrt'ss;  such  a  practice  is 
cjinhievous, and  ought  to  be  di.^oontinued.  A  few  concise  statements  of  the  law, 
iprilicable  to  the  facts,  are  all  that  can  be  required,  and  are  all  that  can  t^erve  any 
{ractii-al  puriXMe  in  the  elucidation  of  theciise:    Adams  v.  Smithj  Ib.j  417. 

J  INT  Tex  A>'TS. 

A^  a  general  rule,  a  joint  tenant  or  tcntint  in  con^nion,  is  not  to  pnrcliiu^e  in  an  out- 
''■rJin'j;  a<lver!<e  title  to  the  common  property  for  his  oa'u  beui  fit,  to  the  exclusion  of 
i/' co-tenant,  but  the  co-tenant  must,  within  a  reasonable  time,  make  his  election  to 
'  lira  the  iK'nefit,  and  to  contribute  to  the  ex[)ense  incurred  in  the  purchase  of  f'Uch 
t to;  if  he  unre;ison:ibly  delays  until  there  is  a  change  in  the  condition  of  the  prop- 
'ity,  ir  in  the  cIrcumMances  of  the  parties  he  will  be  held  to  have  abandom-d  all 
I- ..vlit  arL^ing  from  the  new  acjuisition :  Bachan:in  ct  al.  v.  Kin;j\  llcir?.^  22  Grat- 
i  c,  414. 

J'/D.i:iEXT3. 

A  cfiiirt  has  control  over  its  orders  or  ju(l;?rnents  during  the  term  at  which  they  arc 
i.^ule,  and  foFBufficient  cause  may  modify  or  set  them  aside  at  that  term,  and  when 
'. -w^t  isiilo,  the  parties  are  remitted  back  to  such  rights  and  roinedii^s,  the  same  as 
i'i^;ii;}i  no  order  had  been  made  or  judgment  rendered  in  the  first  instance:  Undci'- 
'  "•/  V.  5^f(i>,  27  Ark.,  295. 

TheafSdavit  of  jurors  showing  that  they  agreed  u])on  a  basis  upon  which  the  cal- 
c  Liion  of  the  amount  to  be  recovered  should  be  macic,  and  that  there  was  a  mistake 
Jw  Making  the  calculation,  can  not  be  received  on  motion  for  a  new  trial :     Withers  ct 

".  V-  /l:«M,  40  Ind.,  131. 

Jr-TicE  OP  THE  Peace. 

If  aj'isiiceof  the  peace  has  no  jurisdiction,  an  Appellate  Court  to  which  a  cause  is 
^.'^^"dtii  from  the  justice  of  the  peace,  has  no  jurisdiction :  Jol'y  v,  Ghering,  40 
lu'l,  139. 

Jt'TicEs*  Courts. 

In  computing  the  time  limited  for  perfecting  appeals  from  Justices*  courts,  Sun- 
=^»}*  are  to  be  included  as  other  days.  The  principle  of  dies  non  does  not  apply  in 
*i'  !i  cases:    Pachin  v.  Bonaaxky  52  Mo.,  431. 

1-ArnES. 

f'ne  whose  pntmises  have  induced  others  to  act  upon  them,  under  belief  they 
^  uid  be  kept,  can  not  impute  laches  to  others  in  not  dLscovering  his  bad  faith : 
iy^t  V.  School  Diredan,  58  111.,  452. 

LiKD  AKD  Land  Titles. 

1.  Whatever  title  would  authorize  a  party  in  pomession  of  a  part  of  a  tract  to 
miintain  an  action  against  a  wrong-doer  on  the  balance  of  the  land,  would  be  a 
B jHicieot  color  of  title  under  the  statute  of  limitations  against  the  real  owner ,  and 
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this  color  of  title  may  be  created  by  an  instrument  of  writing  or  by  an  act  ia/wi* 
without  writing :     Rannels  v.  RanneU  et  al.,  52  Mo.,  108. 

2.  A  Btatute  which  provides  that  "  there  shall  be  granted,"  etc.,  does  not  have  the 
effect  of  making  a  grant.  No  title  passes  by  force  of  the  act  itself,  the  words 
imply  that  some  other  act  is  to  be  passed  before  the  government  parts  with  the  fee  to 
lands  which  it  is  provided  shall  be  granted:    Shepley  et  al.  v.  Cowan  ei  al.,  Ih.^  559. 

3.  The  statute  of  limitations  is  a  statute  of  repose.  It  not  only  harp,  but  may 
transfer  a  title.    The  statute  does  not  run  against  the  government:    Ih. 

Land—How  to  Acquibb  and  Defend  Title. 

1.  C.  is  in  possefsion  of  land  under  a  settlement  in  1771,  the  settlement  right  con- 
firmed to  him  by  the  commis.sioner8  of  the  district,  in  September,  1782,  and  which 
was  surveyed  in  April,  1783;  and  he  lives  upon  and  cultivates  a  part  of  the  land, 
and  obtains  a  patent  for  it  m  March,  1791.  In  July,  1796,  W.  obtains  a  patent  for  a 
tract  of  land  which  covers  a  part  of  the  tract  held  by  C;  but  C.'s  cleared  land  is 
outside  of  the  interlock,  which  is  in  forest;  W.  not  knowing  that  his  patent  coyers 
any  part  of  the  land  held  by  C.  under  his  settlement  right : 

Ilddj  that  C,  not  having  prevented  the  issue  of  the  patent  by  caveat,  and  W. 
not  having  known  that  his  patent  covered  any  part  of  the  land  so  claimed  by  C,  the 
patent  of  W.  is  valid  and  vesis  in  him  the  legal  title:  Cliiiea  hein  v.  CcUron,  22 
Grattan,  378. 

2.  The  actual  po^^ession  of  C.  outside  the  interlock,  does  not  constitute  an 
adversary  possession  by  C  of  the  land  within  the  interlock,  so  as  to  require  W.  to 
enter  upon  and  take  actual  possession  of  it,  in  order  to  give  him  possession  under  his 
patent :     lb. 

Landlord  and  Tenant. 

1.  A  tenant,  while  the  relation  of  landlord  and  tenant  exists,  can  not  rent  from 
one  who  has  acquired  a  title  hostile  to  that  of  his  landlord,  though  it  be  a  better 
title:    Sivurwns  v.  Bobcrimtiy  27  Ark.,  50. 

2.  A  tenant  who  for  the  better  use  or  enjoymen*  of  leased  premises  erects  build- 
ings thereon,  may  at  any  time  before  his  right  of  enjoyment  expires,  remove  the 
buildings.  If  he  omit  to  remove  them  until  his  right  of  enjoyment  ceases,  and  his 
possession  and  right  to  use  or  occupy  the  premises  becomes  wrongful,  such  omission 
is  to  be  deemeil  an  abandonment  of  his  right,  and  the  buildings  become  a  part  of 
the  real  estate;  and  if  the  tenant  afterwards  sever  them  he  becomes  a  trespHsser: 
Cromic  et  aJ.  v.  Hoover ^  40  Ind.,  49. 

8.  A  tenant  who  has  put  trade  fixtures  into  a  building  has  a  right  to  remove  them 
if  it  can  be  done  without  permanent  injury  to  the  freehold,  provided  the  right  is 
exercised  within  a  proper  time:    Alien  et  al,  v.  Kennedy^  lb,,  142. 

4.  Ordinarily  the  tenant's  holding  over  and  the  acceptance  of  rent  by  the  landlonl 
create  by  implication  a  new  tenancy,  of  the  same  character,  annual,  quarterly, 
monthly,  and  upon  the  same  conditions,  as  the  previous  tenancy.  Any  agreement  aa 
to  the  new  tenancy  controls  and  makes  it,  not  an  implied  tenancy,  but  one  of  contract, 
80  far  aa  the  agreement  affects  it :    Bright  v.  M'Onat,  Ib.^  521. 

5.  The  surety  being  informed  by  the  landlord  that  the  tenant  was  in  arrears,  gave 
him  notice  that  he  would  not  be  further  liable ;  the  tenant  paid  the  arrears  to  that 
time,  this  did  not  discharge  the  surety  from  the  subsequent  rent:  Coe  v.  Vogdot  "1 
Pa.,  383. 

6.  A  mere  notice  of  the  surety  that  he  would  not  be  liable  was  no  defense ;  he 
could  not  dissolve  the  contract  at  his  pleasure :    lb. 
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7.  The  acceptance  of  rent  by  a  mortgagee,  aft€r  entry,  from  a  tenant  of  the  mort- 
gnaor,  whose  lease  is  subsequent  to  the  mortgage,  will  create  the  relation  of  landlord 
and  tenant  by  the  doctrine  of  estoppel :     Gartdde  et  al.  v.  (hitlcy  ei  al.j  58  III.,  210. 

8.  It  does  not  follow,  however,  that  the  tenancy  thus  created  will  be  for  the  whole 
lenn  (if  the  original  lease,  and  in  the  absence  of  a  contract  operating  as  an  estoppel  for 
the  whole  term,  the  tenancy  thus  created  would  by  analogy  to  the  ca.*5e  of  a  holding 
over  after  a  term  has  expired,  be  deemed  to  be  from  year  to  year:    lb, 

LifflTATlONS. 

1.  In  express  technical  trusts,  the  statute  of  limitations  does  not  begin  to  run  until 
tlie  trust  is  denied  by  some  open  act  of  the  trustee:    Smith  v.  liicavdHf  52  Mo.,  581. 

2.  In  implied  trusts  the  statute  of  limitations  begins  to  run  a^  soon  as  the  party 
his  a  right  to  commence  a  suit  to  declare  and  enforce  the  trust:     lb. 

MATJcioua  Pkosecution. 

1.  In  an  action  for  malicious  prosecution  it  is  not  suflicient,  in  the  absence  of  probable 
ciii^,  for  the  defendant,  in  order  to  relieve  himself  from  liability,  to  sliow  that  he 
acted  6(maj?(fe,  and  without  malice,  under  professional  advice;  the  advice  must  be 
b.i.«^  upon  a  full  disclosure  of  all  the  facts  in  the  defendant's  knowledge,  or  which, 
*ith  due  diligence,  he  might  have  known.  The  omission  of  any  material  fact,  by 
design  or  otherwise,  will  render  the  advice  nugatory :  Coopei-  v.  Uttcrbachj  37  Md.,  282. 

2  Probable  cau^e  (for  a  criminal  prosecution)  is  a  reasonable  ground  of  suspicion 
puppoTted  by  circumsLinces  sufficiently  strong  in  themselves  to  warrant  a  cautious 
man  in  his  belief  that  the  person  accused  is  guilty  of  the  offense  of  which  he  is 
chrirged:    Slansbury  v.  Fogle^  lb.,  369. 

3.  In  an  action  for  malicious  prosecution  it  is  not  necessary  for  the  plaintiff  to 
^^^ov  that  the  defendant  was  the  originator  of  the  proceedings  against  him ;  but  if 
tue  defendant  participated  voluntarily  in  the  prosecution  of  the  plaintiff,  and  it  was 
carried  on  with  his  countenance  and  approbation,  he  is  liable  in  damages,  whether 
there  were  others  who  are  concerned  in  it  or  not,  provided  the  jury  find  the  other 
facts  necessary  to  render  him  liable:    lb, 

4.  In  order  for  the -ad  vice  of  counsel  to  afford  protection  against  an  action  for 
iTialidous  prosecution,  it  must  be  given  upon  a  full  and  true  statement  of  the  facts 
within  the  knowledge  of  the  person  seeking  the  advice,  and  it  must  be  acted  on  in 
p^ faith,  for  an  honest  purpose;  and  if  the  person  seeking  such  advice  purposely, 
or  Carelessly  and  negligently,  fails  to  give  such  full  statement,  the  advice  of  counsel 
^ill  not  afford  protection.  It  is  not  necessary  that  the  person  seeking  such  advice 
^l;oald  be  grossly  negligent  in  his  statement  of  facts  to  render  him  liable :  Scottcn  v. 
Longfellow,  40  Ind.,  23. 

5.  In  an  action  for  malicious  prosecution,  an  allegation  of  the  "falsity  of  the 
ch-irge"  is  not  equivalent  to  an  allegation  of  "the  want  of  probable  cause."  The 
Piilt  or  innocence  of  the  party  is  not  the  gist  of  the  action.  Probable  cause  may 
^UM  in  the  absence  of  guilt,  and  the  material  allegation  in  sustaining  the  action 
i*  the  "  want  of  probable  cause : "    lb. 

Measure  of  Damages. 

1.  in  tort  the  plaintiff  can  not  in  the  verdict  for  damages  rccoTer  compensation 
for  the  trouble  and  expense  of  establishing  his  right :    Stopp  v.  Smilhj  71  Pa.,  285. 

2.  in  tori  only  such  damages  can  be  recovered  as  arose  out  of  the  injury :    lb. 

Mistake. 
1.  Mistake  aa  to  the  facts  will  not  entitle  a  party  to  relief  in  Equity,  if  the  mis- 
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take  arose  from  negligence  or  want  of  such  diligence  as  may  fdirly  be  expected  from 
a  rea.sonable  poMon:     Kcurjiey  v.  Si>j<2erct  al.,  37  Md.,  264. 

2.  A  G)urt  of  Equity  will  not  relieve  on  the  ground  of  a  mistake  in  law  unless 
the  proof  in  regard  to  the  alleged  mistake  is  as  conclusive  as  the  existence  of  the 
legal  right  which  is  sought  to  be  restrained :    lb. 

3.  To  entitle  a  party  to  have  a  deed  reformed  on  the  ground  of  mistake,  it  mnst  be 
shown  that  the  intention  and  agreement  of  both  parties  to  the  deed  were  by  mistake 
misrepresented  by  the  terms  of  the  deed:    Nelson  et  al,  v.  Dam,  40  Ind.,  366. 

4.  Where  it  is  sought  to  reform  a  written  instrument  on  the  ground  of  mislJtke, 
and  it  is  not  shown  but  that  the  instrument  speaks  just  &q  the  parties  desired  it 
should,  the  mistake  is  a  mistake  of  law  as  to  the  legal  effect  of  the  terms  of  the  in- 
strument; and  for  mistakes  of  law,  except  in  cxaes  of  peculiar  character,  no  relitf 
can  be  granted :    lb. 

MOBTGAGlk  AND    DeEDS  OP  TrUST. 

1.  The  mere  fact  that  properly  conveyed  by  deed  of  trust  ia  sold  under  the  deed  in 
gross,  is  not  per  se  sufficient  to  invalidate  the  sale.  There  muKt  be  some  attendant  fraud 
or  unfair  dealing  or  abuse  of  the  confidence  reposed  in  the  trustee  in  order  to  obtain 
the  aid  of  a  cotirt  of  equity  to  divest  a  tide  acquired  under  such  a  sale:  Benkenhij 
V.  Vinrenz  et  al.,  52  Mo.,  441. 

2.  Upon  the  entry  of  a  ni«)rtgajB:ee  for  condition  broken,  he  has  the  rigbt  t<«  treat 
a  le>  see  of  the  mortgagor,  wliose  lease  is  subsequent  to  the  mortgage,  as  a  tresjia.'^^r, 
and  may  bring  ejectment  without  notice:     OarUide  et  al.  v.  OaUey  et  at.,  58  III.,  210.| 

3.  AVhen  a  mortgage  contains  a  power  of  sale,  to  be  executed  by  the  mortgagee,  his 
heirs  or  assigns,  and  the  debt  s^^cured  thereby  is  of  a  character  assignable  by  law,  an 
assignee  of  the  debt  may  execute  the  |)0wer  of  sale  contained  in  the  mortgage:  Ma- 
son  V.  Ainbworthj  76.,  163. 

4-  But  where  the  debt  is  not  evidenced  by  any  of  the  instruments  assignable  by 
law,  but  only  by  the  mortgage  itself  which  is  not  assignable  except  in  equity,  tlien 
the  mere  assignment  of  the  mort;2:age  will  pass  to  the  assignee  only  an  equitable  liile 
to  the  debt,  and  in  Muh  ca.-JC  the  piwor  of  sale  in  the  mortgage  does  not  pass  to  the 
assignee,  and  can  be  cxccuttd  cnly  by  the  mortagce  himself:    Jb. 

Negligence. 

1.  While  it  is  the  imperative  duty  of  railroad  companies  to  use  all  reasonable  and 
proper  precautions  at  public  road  crossings,  and  everywhere  else,  to  prevent  collijsiom 
and  accidents,  still  a  like  duty  rests  upon  the  citizen.  And  where  a  person,  on  ap- 
proaching a  railroad  crossing  with  a  wagon  and  team,  does  not  avail  himself  of  bis 
sense  of  sight  and  hearing,  when  by  the  proper  exercise  thereof  he  could  have 
avoided  a  collision  with  a  train  at  the  crossing,  he  will  be  regarded  as  unusoally  neg- 
ligent on  his  part,  and  can  not  recover  for  the  injury  resulting,  in  an  action  against 
the  company,  where  the  only  neglect  of  the  servants  of  the  company  in  charge  of 
the  train  was  the  omission  to  give  the  required  signals  on  approaching  the  crossing: 
*Sl.  Louis,  Alton  &  Terre  Haute  R.  K  Co.  v.  Manley,  58  III.,  800. 

2.  A  child  not  quite  five  years  old,  and  of  diseased  intellect,.8trayed  to  the  railroad 
track,  which  was  near  the  residence  of  its  parents,  in  the  village  of  Brighton,  and 
was  seriously  injured  by  a  train  of  cars  which  passed  through  the  village  with  great 
itpecd  and  without  stopping.  The  mother  of  the  child  had  left  the  bouse  but  a  ftr 
minutes  before  the  accident,  to  perform  a  necessary  household  duty,  leaving  the  cbild 
in  the  care  of  his  sister,  eight  years  old,  and  on  her  return  discovered  that  he  had 
■strayed  to  the  track,  and  before -she  could  recover  him  he  was  struck  by  the  train  and 
seriously  hurt    In  an  action  against  the  .company,  it  was  held  there  was  no  negli- 
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pence  on  the  part  of  either  the  mother  or  injured  cliild;  but  that  the  company  was 
cbar^eable  with  jjrcat  negligence  in  permitting  one  of  its  fastest  trains  to  run  with 
unabated  speed  throneh  the  town,  where  persons  are  liable  at  all  times  to  be  on  the 
open  track,  and  should  be  held  responsible:  Chicago  &  Alton  R.E,  Co.  v.  Gvcijory^ 
Ih.,  220. 

3.  Nor  in  such  case  can  it  be  said  that  the  parent  failed  to  exercise  reasonable  care. 
The  same  rule  should  not  be  applied  to  persons  dejiondent  fur  support  upon  their 
labor  and  to  those  whose  means  enable  the  parent  to  give  a  constant  personal  attention 
to  the  care  of  children,  or  employ  a  person  for  that  purpose :    Ih, 

4.  Negligence  can  not  be  imputed  to  a  child  under  five  years  of  age,  especially  to 
one  of  less  than  ordinary  mental  capacity:    Ih, 

5.  In  an  action  under  the  statute  for  a  wrongful  killing,  it  appeared,  from  the  evi- 
dence, that  the  dev^eased  was  killed  on  a  dark  night  at  the  crossing  of  a  public  street 
in  frequent  use,  while  attempting  to  cross  a  railroad  track,  by  a  train  of  freight  c.irs 
which  had  been  detached  from  the  entwine,  and  was  running  along  the  track  under 
tie  control  of  no  person,  without  any  li^'ht  or  signal  being  given  of  ils  approach : 

Ihldy  that  these  facts  constituted  great  neglij^ence  on  the  i:art  of  the  railroad  com- 
pany, f»r  which  it  nui'^t  be  held  responsible  for  the  damage  sustained:  Chicntjo  & 
Alton  R,  P.  Co.  V.  Garvey,  adm^Tj  lb.,  83. 

6.  Kailroad  companies  have  no  right  to  erect  machines,  for  any  purpose,  so  nenr  the 
track  th.at  the  slightest  indiscretion  on  the  part  of  the  employee  will  prove  fatal.  It 
!■«  culpable  negligence  so  to  do:  Chicago^  Burlington  &  Quinqf  R.  R.  Co.  v.  Gregnrif, 
adnCr,  lb.,  272. 

7.  Kailway  companies  are  inve  ted  by  their  charters  with  the  right  to  use  locomo- 
tive engines  as  a  propelling  power  in  the  exercise  of  the  franchises  conferred,  upon 
the  implied  understanding  only,  that  the  law  will  compel  such  corporations  to  use 
every  possible  precaution,  by  the  use  of  all  the  best  and  most  approved  mechanical 
inventions  for  that  purpose,  to  prevent  injuries  by  fire  and  other  causes,  to  the  prop- 
erty of  the  citizens  along  the  line  of  their  respective  roads:  Chicago  &  Alton  R.  R, 
Co.  T.  Quaintance,  Ib.j  389. 

8.  The  fact  that  the  use  of  such  engines  in  populous  districts  through  which  they 
pass  is  known  to  be  dangerous  in  their  most  careful  use,  itself  imposes  a  high  deg^ree 
of  responsibility  upon  the  companies  using  them  as  a  motive  power,  and  in  the  abf'Cnce 
of  such  a  degree  of  care  and  diligence  on  ths  part  of  railway  companies,  they  will 
be  held  to  the  strictest  accountability  for  injuries  to  property  in  the  vicinity  of  tlieir 
roads:    76. 

9.  Experience  having  demonstrated  that  railway  companies,  by  the  use  of  certain 
mechanical  contrivauccs,  can  prevent  the  cmispion  of  fire  sparks  from  locomotive 
engines,  in  such  quantities,  at  least,  as  not  to  be  at  all  dangerous  to  property  in  the 
immediate  vicinity,  they  mus^.,  in  every  instance,  be  held  to  a  strict  performance  <  f 
iheir  duties  in  that  regard:     lb. 

10.  It  would  seem  to  be  negligence  on  the  part  of  a  railway  engineer  to  use  wood  in 
a  ctial-bnrning  engine  while  running  it  over  the  road,  for  the  reason  that  the  meshes 
in  the  wire  netting  used  to  prevent  the  escape  of  fire  sparks  are  made  much  larger 
when  coal  only  is  used  for  fuel,  and  the  fire  sparks  from  wood  are  much  more  dan- 
gerous, because  they  retain  the  fire  for  a  much  greater  length  of  time.  To  use  wood, 
then,  in  such  an  engine  in  a  dry  time  with  a  high  wind  prevailing,  would  be  great 
carelessness  and  recklessness :    lb, 

11.  A  highway  must  be  kept  in  such  repair  that  skittish  animals  may  be  employed 
without  risk :    Lower  Maeungie  t.  Merkhoffer,  71  Pa.,  276. 
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New  Trials. 

1.  To  authorize  the  granting  a  new  trial  on  the  ground  of  after-diacoverd  evidence; 
four  things  are  necessary:  Ist,  The  evidence  must  have  been  discovered  since  the 
former  trial.  2d.  It  must  be  such  as  reasonable  diligence  on  the  part  of  the  party 
a>«king  it  could  not  have  secured  at  the  former  trial.  3d.  It  most  be  material  in  its 
object,  and  not  merely  cumulative  and  corroborative  or  collateral.  4th.  It  mast  be 
Bucli  as  ought  td  produce,  on  another  trialj  an  opposite  result  on  the  merits:  Read's 
case,  22  Grattan,  924. 

2.  Tliat  a  general  verdict  for  the  defendant  is  contrary  to,  or  in  conflict  with,  special 
firdings,  or  that  Rpecial  findings  do  not  support  the  allegations  of  the  answer,  or  are 
in  conflict  with  the  same,  or  are  inconsistent  with  the  general  verdict,  is  not  a  reason 
for  a  new  trial :    Mookler  v.  Lewisy  40  Ind.,  1. 

3.  An  erroneous  ruling  upon  a  demurrer  to  a  pleading  is  no  ground  for  a  motion 
for  a  new  trial:     Helms  et  al,j  ea;V«,  v.  /iTearwi,  ife.,  124. 

Partition. 

In  all  case^  of  partition  in  any  court,  a  party  having  made  one  bid  is  not  entitled 
to  another :    Bartholomew's  Ap2)ealf  71  Pa.,  291. 

Partnership. 

1.  Partnership  accounts  must  be  settled  in  one  proceeding  by  account  rendered  or 
bill  in  e(iuity;  until  there  has  been  a  Fetilement  of  partnership  accounts,  assumpc^it  will 
not  lie  for  advances  unless  there  has  been  an  express  promise  to  re-pay:  Leidy  v. 
Mesfiingcrj  71  Pa.,  177. 

2.  ThU  rule  applies  whether  the  property  of  the  partnership  has  ceased  to  exist  or 
not :    lb. 

3.  In  a  question  of  partnership,  evidence  that  the  connection  between  alleged  paK- 
nens  had  been  formed  fraudulently,  and  for  the  purpose  of  covering  the  properly  of 
one  from  his  creditors,  is  not  admissible:     Thomas  v.  MoorCj  lb ,  193. 

4.  Wood  conveyed  to  Meily  &  Co.,  declaring  in  the  deed  that  the  land  was  for 
partnersliip  purposes;  a  judgment  was  entered  by  Wood,  a  few  days  afterward, 
against  one  of  the  firm  for  his  proportion  of  the  purchase  money ;  the  partner  con- 
veyed hirt  interest  in  the  partnership  to  his  fellows  and  withdrew;  they  conveyed  the 
whole: 

Ilddy  that  the  judgment  was  not  a  lien  against  the  terre  tenants:  Neily  v.  Wood, 
lb.,  488. 

5.  The  land  was  personal  property,  to  be  applied  according  to  the  equities  between 
the  partners,  in  payment  of  the  partnership  debts  in  the  first  instance:    lb. 

6.  Each  partner's  interest  was,  as  in  any  other  property  of  the  firm,  what  should  be 
due  him  on  a  final -settlement:    lb. 

7.  An  execution  by  a  separate  creditor  would  sell  not  an  interest  in  realty,  but  the 
balance  due  his  debtor,  with  right  by  bill  in  equity  to  compel  a  settlement :    lb. 

8.  W^here  land  is  agreed  to  be  made  partnership  stock,  there  is  an  out  and  out 
conversion :    lb. 

9.  One  partner  after  dissolution  of  the  firm,  with  notice  thereof  to  the  creditor, 
can  not  bind  the  other  partners  by  making  a  note  in  the  name  of  the  firm,  even  in 
renewal  of  a  note  of  the  firm :     Moore  et  at.  v.  Laekman,  52  Mo.,  323. 

10.  A  joint  judgment  procured  by  partners  in  businefls  in  a  slander  suit,  is  no  bar 
to  a  several  suit  by  one  of  the  partners  on  the  same  cause  of  action :  Dujfjf  v.  Onzy, 
lb.,  528. 

11.  In  case  of  the  death  of  one  partner,  the  surviTor  is  a  trustee  for  all  peraona  in- 
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terested  in  the  partnership,  for  the  creditors  of  the  firm,  for  the  rcpresentativea  of 
theiiecea^  partner  or  his  heirs,  and  for  himseir;  and  for  the  purpose  of  closing  up 
ihe  business  of  the  firm,  he  is  invested  with  the  exckisive  right  of  possession  and 
mannijement  of  the  whole  partnership  property  and  business.  His  trust  being  to 
viiKJ  up  the  concern,  his  powers  are  commensurate  with  the  trust;  hence  he  may 
cr)l]ert,  compromise,  or  otherwise  arrange  all  the  debts  of  the  firm,  and  his  receipts, 
p.ivments,  and  doings  generally  in  that  behalf,  are  valid,  if  honestly  done,  and  within 
m^  fair  scope  and  purposes  of  the  trust,  and  until  the  debts  of  the  firm  are  paid, 
neither  the  personal  representatives  nor  the  heirs  of  the  deceased  partner  have  any 
kneficial  interest  in  the  partnership  property :     OffvA  ei  al,  v.  ScoUf  47  Ala.,  104. 

Passexgeb. 

1.  A  porchaser  of  a  ticket  must  inform  himself  of  the  rules  governing  the  transit 
and  conduct  of  the  trains :    Dietrich  v.  Pennsylvania  iZ.  J2.,  71  Pa.,  432. 

2.  The  burden  is  not  on  the  company  to  show  that  a  passenger  had  notice  of  their 
niMtnable  rules  in  running  trains:    lb, 

Pleadino  axd  Evidence. 

1.  In  an  action  of  assumpsit  on  a  policy  of  insurance,  the  declaration  described 
tliv  policy  as  made  August  30,  1869,  but  the  instrument  oflfered  in  evidence  bore 
diite  August  3, 18C9: 

Ilddj  the  variance  as  to  the  date  was  fatal  to  the  admission  of  the  policy  in  evi- 
dence. The  action  being  upon  a  written  contract,  the  date  was  a  matter  of  essential 
tict-  ription,  requiring  precise  proof :     Ger»i«nia  Fire  Insurance  Co,  v.  lAebcrman,  68 

Hi.,  117. 

'L  Where  the  declaration  on  a  policy  of  insurance  failed  to  set  out  the  terms  and 
t'.LditioiHi  of  the  policy : 
li:ll,  the  policy  was  inadmissible  as  evidence  under  it :    lb, 

PCK^ESION. 

Po^c^ession,  in  order  that  the  statute  of  limitations  may  operate  in  favor  of  the 
\'MvT^  must  be  adverse,  intentional,  actual,  continuous  and  unbroken  for  the  full 
}9'riwi  prescribed  by  the  statute ;  if  there  be  an  interruption  of  holding,  the  term  of 
-fiverse  poflsession  is  closed,  and,  upon  resumption  of  possession,  a  new  point  is  made, 
1:101  which  limitation  will  again  begin  to  run :    Byers  ei  al.  v.  Donley^  27  Ark.,  77. 

Prj;vEii  OP  Sale. 

A  power  to  sell  for  the  purpose  of  distributing  the  proceeds  amongst  persona 
":u;i  in  the  will,  is  a  power  belonging  to  the  executor,  virtiUe  offidiy  as  well  where 
:n  •  j)ower  ia  discretionary  as  where  the  direction  is  absolute :  Emm  v.  C7ieu7,  71 
Pl,  47. 

1.  The  Sapremo  Court  has  power  to  review  the  action  of  an  inferior  court  in  the 
oxerciiie  of  its  discretion  to  permit  pleadings  to  be  amended,  and  revise,  reverse  or 
:itf.rm  the  same:    JSTootw  v.  P/n«,  40  Ind.,  164. 

2.  It  ia  within  the  discretion  of  the  Judge  to  permit  or  refuse  leave  to  withdraw 
an  answer  for  the  purpose  of  demurring  to  a  complaint :    Bush  et  al,  v.  EvanSf  lb,, 

3.  A  party  can  not  complain  of  the  giving  of  instructions  asked  by  himself 
f'Jjfj  et  al.  ▼.  Kruiz,  lb.,  323. 

vol*,  in — NO.  II — 10 
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Practice  at  Common  Law. 

In  ejectment  against  two  holding  different  part«i  of  a  tract  of  land,  the  judgmeot 
may  be  Feparate  against  each  for  the  land  in  his  posBession,  and  joint  for  the  costs: 
Elys  V.  Wynne  et  al.,  22  Grattan,  2*^4, 

Practice — Civil  Trials. 

1.  It  would  undoubtedly  be  improper  to  permit  a  jury  to  take  the  attorney's  notcfl 
of  evidence  without  the  coasent  of  the  partieA  or  their  attorneys.  But  where  Mich 
consent  is  given  the  circumstance  can  not  be  afterwards  urged  as  an  objection  to  the 
verdict :    B<iker  v.  i2tce,  62  Mo.,  23. 

2.  Where  defendant  objected  to  going  into  the  case,  and  took  no  further  action  in 
the  case  except  to  watch  its  progress,  and  the  clerk's  entry  was, "  neither  party  reqair- 
ing  a  jury,  the  case  is  submitted  to  the  court:" 

iieW,  that  this  was  a  sufficient  waiver  of  trial  by  jury :     Tounn  v.  Moore^  Ih.y  118. 

3.  Evidence  thit  may  form  a  link  in  the  chain  of  testimony  should  be  admitted, 
though  not  sufficient  in  itself  to  establiHh  the  defense,  and  although  no  dlBclowTe  ia 
made  at  the  time  of  an  intention  to  prove  the  addiiional  facts  to  esiabliahthe  defence: 
Budd  et  ai.  v.  HoffheivMr,  52  Mo.,  297. 

4.  When  in  a  case  where  the  evidence  is  conflicting,  the  court  excludes  admiK^ible 
testimony,  but  afterwards  upon  re-assembling  after  a  recess  decides  to  admit  it,  bat 
the  witness  does  not  appear,  and  it  does  not  appear  that  the  party  had  any  op(K)r- 
tunity  to  supply  this  testimony,  the  motion  for  a  new  trial  should  be  granted:    Ih, 

5.  A  verdict  against  the  admission  of  the  pleadings  can  not  be  suflercd  to  stand: 
Foley  et  cd.  v.  Alkire  et  al^j  Ib,^  317. 

6.  If  a  plaintiff  sues  on  a  quantum  meruiit  and  yet  the  contract  is  produced  on  a 
trial,  if  any  fact  necessary  to  esiablish  defendant's  liability  under  the  contract  u  nut 
proved,  the  plaintiff  can  not  recover :    Stout  v.  St.  Louis  Tribune  Company^  lb.,  3-12. 

Practice — Criminal^ 

1.  In  prosecutions  for  misdemeanors,  where  the  proceedings  were  dismisMd,  aa 
agreement  by  the  defendant  with  the  Circuit  Attorney  to  pay  all  costs,  including  that 
officer's  fee,  would  be  contrary  to  public  policy,  and  in  case  of  the  insolvency  of 
defendant,  mandamus  will  not  lie  against  the  county  judges  to  compel  the  payment  of 
the  fee :    Stale  ex  ret.  Woods  v.  Waframore,  52  Mo.,  27. 

2.  Where  the  subject-matter  of  negative  averment  lies  peculiarly  witliin  the  knowl- 
edge of  the  other  party,  it  is  taken  as  true,  unless  disproved  by  that  party :  Si<ite  v. 
Lipscomb,  lb.,  32. 

3.  A  party  who  seeks  and  brings  on  a  difficulty,  can  not  avail  himself  of  the  doc- 
trine of  self-defense,  in  order  to  shield  himself  from  the  consequences  of  killing  his 
adversary,  however  imminent  the  danger  in  which  he  may  have  found  himself  in  the 
progress  of  tlie  affray :    Slate  v.  Linney,  lb.,  40. 

4.  When  the  jury  assess  an  imprisonment  for  less  term  than  the  law  allowi^  they 
may  modify  their  verdict  under  the  direction  of  the  court :    lb, 

5.  The  court  may  limit  the  time  of  counsel  in  addressing  a  jury  in  a  murder 
case:    lb. 

rRACTicB  in  Equity. 

1.  The  positive  denials  or  statements  of  an  answer  responsive  to  the  bill,  can  not 
be  overthrown  by  the  admissions,  evasions,  and  contradictions,  if  any,  which  may  be 
found  in  the  answer :    PovceU  and  vnfe  v.  Manson,  22  Grattan,  177. 

2.  If  a  debtor  obtains  an  injunction  to  a  sale  of  his  property  under  a  deed  of  truH 
on  grounds  that  are  insufficient  and  unsustained,  the  injunction  nevertheless  ahcuM 
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not  be  dlBRolved,  if  the  amonnt  of  the  debt  18  not  certain,  nntil  hifl  indebtedness  is 
ailcertained  bj  a  commission  of  the  court :     JVhUe  v.  Mech^  Building  Fund  AssoeUUion 
22  Grattan,  233. 

3.  Where  a  Court  of  Equity  haying  jurisdiction,  passes  an  order  directing  the  sale 
of  real  estate,  the  purchasers  of  such  real  estate  are  entitled  to  be  protected,  and  a 
revereal  of  the  order  of  sale  would  not  operate  to  disturb  their  titles  acquired  under 
it :    Loney  v.  Thompson  et  ah,  37  Md.,  25. 

4.  In  a  case  where  from  the  nature  of  the  proceedings  and  the  evidence  disclosed 
bj  them,  the  court  can  see  with  certainty  that  the  final  decree  in  the  cause  will  require 
the  property  to  be  sold,  and  there  exists  a  necessity  for  an  immediate  sale,  the  inter- 
locuiory  order  is  proper  even  before  the  appearance  and  answer  of  the  defendants : 
Cornell  &  Johnson  v.  McKann,  lb.,  89. 

5.  In  the  most  pren^ing  cases,  however,  where  it  is  practicable  or  possible,  all  parties 
who  may  be  affected  by  the  sale,  should  have  an  opportunity  to  be  heard,  and  to  show 
cause  against  it  before  the  order  is  passed :    76. 

6.  Where  the  rights  involved  are  purely  legal,  a  CJourt  of  Equity  will  interpose  by 
injunction  solely  to  protect  the  property  until  such  rights  can  be  determined  by  a 
Court  of  Law ;  and  this  protection  will  only  be  given  in  cases  where  the  mischief 
threatened  or  impending  is  likely  to  be  ruinous  or  irreparable :  Lanahan  ^v.  Gahan, 
Ik,  105. 

7.  If  one  person  expends  his  money  in  making  beneficial  improvements  on  the 
land  of  another,  upon  the  faith  of  a  parol  contract  by  the  latter  to  convey,  and 
specific  execution  of  the  contract  can  not  be  decreed,  because  of  the  uncertainty  in 
the  proof  of  its  terms,  a  Court  of  Equity  will  decree  compensation  to  the  extent  of 
the  value  of  such  improvements  and  in  some  cases  will  grant  relief  by  declaring 
the  same  to  be  an  equitable  lien  upon  the  property:  McNamee,  etc.,  v.  Wiihers,  etc., 
lb.,  171. 

PRtNCIPAL  AND  SURBTY. 

1.  In  March,  1862,  K.  sold  personal  property  at  auction  on  nine  months  credit, 
amounting  to  about  $2,000 ;  F.  purchased  some  of  it,  and  gave  his  bond  for  $501.57, 
vith  B.  as  his  surety.  On  the  10th  of  April,  1863,  K.  sold  all  the  bonds  to  R.,  in- 
eluding  that  of  F.,  for  Confederate  money : 

Hdd,  B.  can  only- recover  of  F.  the  value  of  the  Confederate  money  he  paid  K. 
for  the  bond,  with  interest  from  the  date  of  purchase :  Kendrick  et  al.  v.  Forney,  22 
Grattan,  748. 

2.  To  a  suit  on  a  joint  promissory  note  for  twenty-four  hundred  dollars,  a  surety 
thereon  answered,  that  before  the  maturity  of  the  note,  the  plaintiff  released  him 
from  aU  liability  thereon,  in  consideration  of  an  order  given  by  him  on  two  other 
defendants,  on  his  own  funds,  for  five  hundred  dollars,  which  order  was  accepted  by 
them: 

Htldj  that  this  constituted  a  defense  as  to  said  surety,  and  as  the  order  was  not  the 
foandation  of  the  defense,  it  was  not  necessary  that  a  copy  of  it  should  be  given 
with  the  answer :    Stockton  v.  Stockton,  Jr„  etoL,  40  Ind.,  225. 

3.  An  answer  by  the  other  sureties  set  up  the  release  of  the  first  as  a  discharge  of 
them: 

Held,  that  this  was  a  complete  defense:    lb, 

4.  A  sare^  upon  satisfying  a  debt  for  which  he  is  bound,  is  entitled  to  the  benefit 
of  all  securities,  either  of  a  legal  or  an  equitable  nature,  which  the  creditor  has,  or 
could  haTe  enforced  against  the  principal  debtor  and  those  claiming  under  him. 
The  creditor  is  bound  to  preserve  all  such  securities  for  the  benefit  and  protection  of 
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the  surety ;  and  if  he  parts  with  any  of  them,  or  if  tlie  benefit  of  tliem  be  lost  by 
his  act,  the  surety  will  be  exonerated  to  the  extent  to  which  he  is  prejudiced  by  the 
act  of  the  creditor.  And  this  right  of  the  surety  is  the  same,  although  he  may  not 
have  known  of  the  existence  of  the  securities  held  by  the  creditor,  or  though  taken 
subsequently  to  the  date  of  the  contract  of  suretyship :  Freaner  v.  Yin^ing  d  at.^  37 
Md.,  491. 

5.  Creditor  can  not  be  compelled  to  resort  in  the  first  instance  to  the  principal 
debtor,  or  to  the  securities  which  he  holds  for  the  debt,  before  proceeding  agains 
the  surety ;  nor  is  there  any  positive  duty  incumbent  on  the  creditor  to  prosecute 
measures  of  active  diligence;  mere  delay  on  his  part,  in  the  absence  of  some  special 
equity,  unaccompanied  by  any  valid  contract  for  such  delay,  will  not  amoant  to 
laches,  so  as  to  discharge  the  surety  :    Ih, 

Promissory  Notes. 

1.  Where  a  promissory  note  is  indorsed  by  the  payee,  whose  name  is  followed 
upon  the  back  of  the  note  by  other  names  in  blank,  parol  evidence  will  not  be  per- 
mitted to  vary  the  legal  effect  of  the  indorsements  thus  api^earing  on  the  note.  But 
where  a  party  places  his  name  on  the  back  of  a  note,  creating  a  liability  in  favor  of 
the  payee,  the  presumption  is  that  he  intended  to  assume  the  liability  of  an  indoiwr, 
and  nothing  more.  This  presumption,  however,  may  be  controlled  by  parol  evidence 
showing  that  he  intended  to  assume  the  liability  of  a  maker,  in  which  caae  he  vill 
be  regarded  as  a  joint  maker:    Roberta  v.  Masters,  40  Ind.,  461. 

2.  To  excuse  the  assignee  of  a  promissory  note  for  not  suing  the  maker,  it  must 
be  alleged  and  proved  that  the  maker  was  openly  and  notoriously  insolvent  at  the 
time  when  judgment  might  have  been  obtained  by  the  use  of  due  diligence:    Ih. 

3.  Before  the  assignee  of  a  promissory  note  can  recover  of  the  assignor,  he  ina«t 
aver  and  prove  that  he  has  used  due  diligence,  by  process  of  law,  to  collect  the  note 
of  the  maker,  or  show  that  by  the  use  of  such  diligence  no  part  of  the  debt  could 
have  been  collected:    76. 

4.  The  facts  relied  upon  to  show  that  due  diligence  has  been  used,  must  be  set  out. 
Whether  due  diligence  has  been  used  in  such  a  case  is  a  question  of  law  for  the 
court  to  determine  from  the  facts  of  the  case :    Ih, 

5.  To  constitute  dile  diligence  to  collect  by  process  of  law,  the  action  must  be 
brought  against  the  maker  in  the  first  term  of  the  court  having  jurisdiction,  when 
there  is  time,  between  the  maturity  of  the  note  and  the  commencement  of  such  term 
to  obtain  process:    76. 

6.  This  rule  applies  though  such  action  be  thereby  required  to  be  brought  the  day 
next  after  the  maturity  of  the  note,  unless  it  be  shown  that  the  action  could  not 
have  been  commenced  and  service  obtained :    76. 

7  That  the  maker  of  the  note  was  possessed  of  large  and  valuable  property,  and 
was  reputed  to  be  entirely  solvent  at  the  time  suit  should  have  been  commenced,  is 
no  excuse  for  not  suing :    76. 

8.  If  a  promissory  note  made  payable  to  the  order  of  a  particular  person,  be  indorsed 
by  a  third  person  at  the  time,  or  before  it  is  signed  by  the  maker,  and  before  it  L* 
delivered  to  the  payee,  such  indorser,  in  the  absence  of  any  evidence  to  qualify  hi* 
liability,  is  to  be  regarded  as  an  original  promisor  and  liable  as  such :  WaU  v.  Al- 
back,  37  Md.,  404. 

PURCHjVSER. 

The  vendee  in  possession,  under  a  contract  of  sale,  can  not  retain  pocveasion  and 
avoid  payment  of  the  balance  of  the  purchase  money,  on  the  ground  thai  the 
vendor  can  not  make  as  good  a  title  as  agreed.    Before  he  can  avail  himself  of  suck 
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flefenfie, he  must  offer  to  resoind  the  contract:    Peivjy  Receiver ^^v,  Capp  ei  al.j   27 
Ark.,  160. 

KaILSOADS  and  KaLLROAD  Ck)MPAXIES. 

1.  Where  a  party  claims  the  right  to  condemn  the  land  of  his  neighbor  for  the 
iV)i}>tniction  of  a  railroad,  he  must  show  at  least  a  rea.sonable  degree  of  necessity 
f'.'F  the  exercise  of  such  right ;  and  whether  such  necessity  exists  or  not,  is  a  ques- 
tion to  be  determined  exclusively  by  the  Court  specially  clothed  with  jurisdiction 
and  power  to  pass  on  the  propriety  of  the  inquisition  of  condemnation  :  New  Central 
Coal  Co.  V.  George^ 8  Creek  Coal  and  Iron  Co.,  37  Md.,  537. 

2.  Irregularities  in  taking  the  inquisition  of  condemnation,  inadequacy  of  the 
damages  a.ssessed,  and  all  such  questions,  can  only  arise  and  be  decided  by  the 
tribunal  to  which  the  inquisition  is  required  to  be  returned  for  ratification  or  rejec- 
tion. A  Court  of  Equity  can  properly  exercise  no  jurisdiction  over  such  cases;  lb. 

3.  When  upon  proceedings  instituted  to  condemn  land  for  a  railroad,  the  inquisi- 
tion \a  returned  to  the  Circuit  Court,  and  Inrfore  any  action  is  had  thereon,  the 
j'snies  seeking  the  condemnation  enter  upon  the  premises  described  in  the  inquisi- 
•ion,  and  commence  to  construct  their  road,  such  conduct  is  clearly  unauthorized, 
and  a  Court  of  Equity  will  enjoin  such  unlawful  entry  until  the  final  action  of  tlie 
Circuit  Court  on  the  inquisition,  and  the  actual  payment  of  the  damages  in  the 
tvmi of  the  ratification  of  the  inquisition:    lb, 

4.  The  negligence  of  the  conductor  of  a  train  of  cars  in  putting  or  assisting  a 
jv'ivjn  off  the  cars,  is  the  negligence  of  the  corporation  owning  or  operating  the 
HjaJ;  and  an  allegation  of  such  negligence  of  a  conductor  was  held  to  be  a  suffi- 
^itnt  charge  of  negligence  against  the  railroad  company :  The  C.  C.  <fc  I.  C.  R.  W. 
C'K  Y.  Pmcelj  adm'r,  40  Ind.,  37. 

5.  A  person  who,  by  mistake,  gets  upon  a  passenger  train  other  than  the  one  he 
li  ttndM  to  take  passage  upon,  is,  nevertheless,  a  passenger  upon  the  train  he  is  on, 
-Ji  the  relation  of  i)as.scnger  and  carrier  exists  between  him  and  the  company:  lb. 

'I.  Allowing  a  child  under  five  years  of  age  to  be  upon  a  railroad  track  unat- 
•  rilid,  where  care  are  passing  hourly,  and  where  its  presence  may  be  undiscovered 
h  ihe  persons  in  control  of  trains,  is  negligence  in  the  parent,  which  will  defeat 
Uvt'overy  by  the  parent  for  injury  to  the  child,  unless  such  injury  be  willful :  The 
J-  .V.  <£•  /.  R,  R.  Co.  V.  Bowerty  lb.,  545. 

Ilt'-fKrlflZANCX. 

A  writ  of  Bdrefaciati  stands  in  the  place  of  both  the  summons  and  declaration 
3n.i  f>hould  contain  every  averment  necessary  to  show  a  right  of  recovery ;  and  if 

.'.re  Is  a  variance  between  the  recognizance  as  set  out  in  the  writ,  and  the  judg- 
'-' nt  of  forfeiture,  advantage  of  such  variance  may  be  taken  under  the  plea  of 
"^■'tid  record :    Farris  et  al.  y.  The  People,  58  111.,  26. 

The  act  of  Congrcfw  of  February  25, 1862,  known  as  the  "Legal  Tender  Act,"  did 
^  'I  operate  to  authorize  a  redemption  from  a  sale  on  foreclosure  of  a  mortgage,  had 
f  nor  to  the  passage  of  that  act,  by  payment  or  tender  of  United  States  Tretisury 
"vts :    Morrow  et  al.,  adm^rs,  v.  Rainey  et  al.,  58  111.,  357. 

l^xwvAL  OP  Causes. 

I.  A  suit  in  a  State  court  can  not  be  removed  to  a  United  States  court,  unless  the 
i:t  mijjht  have  brought  originally  in  the  last  court :   Berry  et  al.  v.  Irick  et  al.;  New- 
(  /<  erVf,  V.  Btuhong,  22  Grattan,  484. 
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2.  There  are  several  plaintiffs  in  a  suit  in  a  State  court,  some  of  whom  lire  oat 
of  the  State  and  others  live  in  it,  and  the  interest  of  all  are  so  connected  that  the 
rights  and  interests  of  one  can  not  be  adjudicated  separately.  The  defendants  live 
in  the  State.  The  non-resident  plaintifis  are  not  entitled  to  have  the  cause  removed 
to  a  United  States  court,  under  the  act  of  Congress  of  March  2d,  1867,  for  the 
removal  of  causes :    lb. 

3.  After  a  decree  upon  the  merits  has  been  made  in  a  suit  in  a  State  court,  and 
an  appeal  has  been  taken  to  the  Supreme  Court  of  Appeals,  and  the  case  is  pending 
in  that  court,  no  party  has  the  right  to  have  the  cause  removed  to  a  United  States 
court:    lb. 

Reputation. 

In  an  action  for  breach  of  promise  of  marriage,  evidence  that  the  general  char- 
acter of  the  plaintiff  for  chastity,  previously,  was  bad,  is  admissible  in  mitigation  of 
damages :     Van  Starch  v.  Onffin^  71  Pa.,  240. 

Resulting  Trusts. 

1.  A  resulting  trust  is  a  mere  creature  of  equity,  founded  upon  presumptive  in- 
tention, and  designed  to  carry  that  intention  into  efiect:  Byers ei  oL  y, Davky.Ti 
Ark.,  77. 

2.  It  will  not  attach  in  the  person  paying  the  purchase  money,  if  it  was  not  the 
intention  of  either  party  that  the  estate  should  so  vest  in  him :    lb. 

Sales. 

1.  In  summary  proceedings  like  those  to  subject  delinquent  lands  to  sale  f"r 
taxes,  not  only  must  the  authority  to  sell  be  made  to  appear,  but  it  must  appear  to 
have  been  strictly  pursued,  and  no  intendments  can  be  indulged  to  uphold  them : 
WiUiaim  tt  al,  v.  UnderhUl,  58  111.,  137. 

2.  A  sale  and  delivery  of  goods  on  condition  that  the  property  is  not  to  vest  until 
the  purchase  money  is  paid  or  secured,  does  not  pass  the  title  to  the  vendee,  nnlil 
the  condition  is  performed ;  and  the  vendor  in  case  the  condition  Is  not  fulfilled  ha-' 
a  right  to  re-po*»ess  himself  of  the  goods,  both  against  the  vendee  and  his  creditor^j 
and  if  guilty  of  no  neglect,  may  recover  the  goods  so  sold  even  from  an  inuoct'iu 
purchaser :    Ridgeway  v.  Kennedy^  52  Mo.,  24. 

Scire  Facias. 

1.  The  writ  of  acirf  facias  occupies  the  place  of  both  declaration  and  writ  of  sum- 
mons, and  when  the  facts  set  up  in  the  writ  are  not  sufficient  to  show  a  caui«c  o( 
action,  a  demurrer  would  be  a  proper  response  :  TrapnaU  &  Drapnall  v.  Terry  & 
Sud,  27  Ark.,  70. 

2.  Where  there  is  no  record  in  the  court,  as  a  foundation  upon  which  the  writ 
could  properly  issue,  it  is  such  a  matter  in  abatement  as  might  be  reached  by 
motion,  and  a  party  is  not  necessarily  compelled  to  resort  to  a  plea  of  nvi  titl 
record.    lb. 

Sheriits. 

Where  an  execution  against  principal  and  security  comes  to  the  hands  of  the 
sheriff,  and  through  neglect,  want  of  diligence,  favor  or  extension  of  time,  by  the 
sheriff,  he  fails  to  make  the  money  out  of  the  principal,  or  the  principal  becomes 
insolvent,  the  sheriff  becomes  res{K)n8ibIe  to  the  security  for  the  amount  he  may  be 
forced  to  pay :    Hill  v.  Seweilj  27  Ark.,  15, 

Slander. 
There  is  no  doubt  where  words  spoken  are  actionable  per  ae,  that  mental  sufftTing: 
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pn^'^aced  by  the  utterance  of  the  elanderous  words  is  a  proper  element  to  be  connid- 
m-J  in  fixing  the  amount  of  damages.  The  rule  Heems  to  be  different  where  the 
«oril«t  are  not  actionable  in  tliemselveB :    Adams  v.  iSmUh,  oS  111.,  417. 

isTATE  GrOVERNMENT. 

Between  May  and  November,  1860,  D.  deposited  tobacco,  for  inspection  and 
ftora^,  in  the  public  warehouse  at  Richmond,  and  paid  the  inspection  fees.  The 
tobacco  remained  in  the  warehouse  until  March,  1803,  wlien  the  wareliouae  waa  acci- 
dfiiily  consumed  by  fire,  and  the  tobacco  was  burned.  Tlie  present  State  govern- 
ment is  not  responsible  to  D.  for  the  loss :  De  Itotftschild  v.  Hie  Auditor,  22 
(irattan,  41. 

STATrTES  CONSTBrED. 

Tiwn  the  repeal  of  a  penal  statute,  no  penalty  can  be  enforced,  nor  punishment 
ii.tiicted  for  a  violation  of  the  law  while  in  force,  unless  there  be  some  special  pro- 
vhion  to  that  effect :     Woodruff  v.  Scrugfjn^  27  Ark.,  26. 

Stvtitb  of  Featjd8. 

1,  The  general  rule  is,  if  a  promise  is  in  the  nature  of  an  original  undertaking  to 
\>\y  the  debt  of  another,  and  is  founded  on  a  valuable  consideration  received  by  the 
{•  misJor  himnelf,  it  is  not  within  the  statute,  and  need  not  be  in  writing  to  make  it 
u'iil  and  binding;  it  will  be  regarded  in  (he  light  of  a  contract  for  the  benefit  of  a 
tKir.l  party,  upon  which  such  third  party  may  found  an  action  for  the  breach : 
nv*,«v.irt:ana,58lll.,  232. 

2,  So,  where  a  purchaser  of  property  agreed  by  parol,  in  consideration  thereof,  to 
j^iy  certain  debtA  of  his  vendor  due  a  third  person,  it  was  held,  the  promise  wass  in 
u»  wi-e  collateral  to  or  dc|)endent  on  the  liability  of  the  vendor,  but  was  an  original 
#i<J  independent  promise,  and  not  within  the  statute  of  frauds:     lb. 

3.  In  order  to  establish  a  trust,  under  tlie  statute  of  frauds,  it  is  not  necessary  it 
'L'tril<i  be  declared  in  writing,  but  it  is  sufficient  if  it  be  manifested  and  proved  by 
^Kiijj^;     Kingnbury  v.  Burnside  et  al.,  58  111.,  310. 

4.  Xor  is  it  necessary  to  produce  an  instrument  expressly  framed  for  tlie  purjiose 
"^  acknowledging  the  trust;  it  is  fully  sufficient  if  the  recognition  or  admission  of 
>t  b>  incidentally  made  in  the  course  of  a  correspondence;  nor  is  it  material  that 
•uch  correspondence  be  with  a  person  other  than  the  one  claiming  to  be  cestui  que 
^vf,  or  that  it  occurred  subsequent  to  the  passing  of  the  title  of  the  trust  property 
to  the  trustee:    76. 

^I'urrrEsi. 

1.  When  a  sheriff,  without  the  consent  of  the  security,  through  favor  or  exten- 
*:*'n  of  time  to  a  principal,  pays  off  an  execution  in  his  hands,  against  principal 
-r-di  s-ecurity,  and  procures  an  assignment  of  the  execution  to  himself,  equity  will 
tr.joln  him  from  proceeding  against  the  security  for  the  amount  so  paid :  IIUl  v. 
'•^^  -7,  27  Ark.,  15. 

i  County  bonds  deposited  by  A.  as  security  for  the  payment  of  his  note  dis- 
•"i  urjt^'d  at  bank,  which  he  does  not  pay,  may  be  made  available  by  a  sale  of  them  ; 
3r.'i  the  bank  had  the  right  to  sell  them  whilst  it  held  them,  and  after  a  transfer  of 
the  note  and  bonds  to  B.  he  had  authority  to  sell  them :  Akx,^  Loud.  &  Ilamp.  R.  R. 
(•f-  V.  Burke  ei  oL,  22  Grattan,  254. 

3.  In  such  a  cvmg  A.  is  entitled  to  notice  of  the  time  and  place  of  sale  of  the 
fk^-nd:*;  but  if  he  has  actual  knowledge  of  the  fact  a  reasonable  time  before  the  sale 
i"  to  take  place,  this  is  sufficient  without  formal  notice :    lb. 
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4.  Where  a  note  wob  so  altered  as  to  draw  interest  a  month  sooner  than  it  did  as 
it  was  executed,  without  the  knowledge  of  the  surety  on  the  note : 

Heldf  that  it  released  the  surety  from  its  payment :  Benedid  et  al,  t.  Minery  58 
111.,  19. 

Taxes  and  Tax  Titles. 

1.  On  bill  by  plaintiffs  who  sue  for  themselves,  and  all  other  tax  payers  of  Scott 
county,  alleging  that  certain  taxes  were  illegally  leviwl,  praying  that  the  Collector 
be  in  joined  from  the  collection  of  the  same,  the  court  granted  a  restraining  order. 
After  appearance  of  parties  on  demurrer,  the  injunction  was  made  perpetual: 

Ileldy  1st.  That  the  Circuit  Courts  of  this  State,  under  the  present  ConstilutioD, 
though  creatures  of  the  Legislature,  have  the  same  jurisdiction  that  they  posses^d 
prior  to  its  adoption,  and  they  are  clothed  with  all  the  powers  conferred  upon  them 
by  the  Constitution  of  1836. 

2d.  While  the  present  revenue  law  prescribes  the  manner  in  which  a  party  ag- 
grieved may  apply  to  have  the  appraisement  or  the  valuation  of  his  property  cor- 
rected, there  is  no  provision  to  correct  an  illegal  or  erroneous  levy  by  the  0)unty 
Court,  and  in  such  case  he  must  look  to  tlie  superintending  control  and  appellate 
juriRdiction  of  the  Circuit  Courts  over  the  County  Courts,  and  where  no  remedy  by 
appeal  is  provided  by  the  act,  he  would  be  entitled  to  relief  by  certiorari  or  pro- 
hibition; and  under  these  writs  the  Circuit  Courts  may  revise  the  proceedings  of 
the  County  Court;  and  if  from  the  record  it  appears  that  the  county  has  proceeded 
in  a  matter  outside  or  in  excess  of  its  jurisdiction,  the  proceedings  may  be  stayed 
or  quashed  by  prohibition,  to  the  extent  of  the  illegality,  or  quashed  as  to  the 
whole,  on  certiorari. 

3d.  Where  it  is  desired  to  correct  an  error  which  exists  de  hors  the  record,  a* 
where  the  levy  on  the  face  of  the  proceedings  to  impose  it,  is  a  valid  lien  on  land, 
and  extrinsic  evidence  is  required  to  show  its  invalidity,  neither  the  writ  of  certiorari 
or  prohibition  are  of  any  value,  and  in  such  a  case  a  court  of  equity  will  interfere 
to  prevent  a  multiplicity  of  suits,  irreparable  injury  or  a  cloud  upon  title  to  real 
estate. 

4th.  Where  the  error  or  illegality  appears  of  record,  and  the  tax  payer  docs  not 
choose  to  avail  himself  of  his  remedy  by  ca-timuri  or  prohibition  to  prevent 
the  evil,  he  may  have  his  action  of  trespass  against  the  officer,  of  his  property, 
and  replevin  will  also  lie  to  recover  personal  property  seized  or  sold,  in  whosoever 
hands  it  may  be.  Or  where  the  proceedings  imposing  the  tax  are  regular  on  their 
face,  and  the  tax  is  paid  under  protest  to  avoid  sale,  the  party  may  have  his  action 
to  recover  the  money  so  paid. 

5th.  Where  the  proceedings  are  void  upon  their  face  they  form  no  cloud  upon 
title,  and  no  ground  of  interference  by  a  court  of  equity,  and  if  they  are  not  void 
upon  their  face,  but  merely  voidable  or  irregular,  a  court  of  equity  will  not  take 
cognizance  of  them,  unlcFS  facts  are  alleged  suflScient  to  bring  the  matter  within 
some  acknowledged  head  of  equitable  jurisdiction  -.Floyd  v.  Oilbreath  d  a/.,  27  Ark., 
675. 

Tender. 

Where  property  is  contracted  to  be  delivered  "from  the  15th  to  the  28th"  of  a 
s])ecificd  month,  both  the  15th  and  the  28th  are  to  be  excluded ;  and  in  a  suit  upon 
such  contract,  evidence  of  an  offer  or  tender  on  the  28th  is  improper ;  and  a  plead- 
ing  alleging  a  tender  on  the  28th  is  bad :    yewby  v.  Rogers,  40  Ind.,  9. 
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TEq-AMENTAKY  WrITINO. 

1.  Xo  formal  words  are  necesaarv  to  make  a  valid  will,  if  the  substance  be  tcBta- 
nentary:    PaUtrson  v.  F.ngluh,  71  Pa.,  454. 

2.  A  gift  or  bequefit  after  death  is  of  the  essence  of  a  will,  and  determines  the 
irriting  to  be  testamentary :    76. 

3.  Whether  a  writing  is  a  will  does  not  depend  upon  the  maker  dechiring  it  so, 
when  he  executes  it,  but  upon  its  contents :    lb. 

4.  A  will  of  personalty  must  be  complete  on  its  face,  or  if  incomplete,  it  must 
appear  that  it  was  intended  to  operate  as  a  will  in  its  unfinished  state :     76. 

K  A  paper  alleged  to  be  a  will,  all  in  the  decedent's  writing,  a  date  not  in  his 
rritincr  was  at  the  head;  the  presumption  is  that  it  had  been  written  with  his 
kr.frwledge  before  the  body  of  the  paper,  and  that  it  is  its  true  date:    76. 

Timber. 

1.  S. conveyed  land  to  M.,  reserving  timber  for  his  own  use  and  advantage;  in 
''S'^^  M.  should  want  to  clear  the  land,  the  owner  of  the  timber  to  take  it  off  by 
Uinjj  notified  thirty  days  previous: 

/Mf,  that  the  timber  was  personal  property :     McClin^rtck^s  Appeal^  71  Pa.,  SHo. 

2.  In  reservations  of  growing  timber,  whether  it  be  personalty  or  realty,  depends 
M:  tho  nature  of  the  contract  and  the  intent  of  the  parties:    76. 

^.  If  an  immediate  severance  is  not  contemplated,  such  reservation  is  an  interest 
in  land;  if  an  immediate  severance  is  in  view,  it  is  personalty :     76. 

Town. 

Incorporated  towns  have  no  authority  to  require  a  license  of  any  person  for  retailing 
intoxicating  liquora  within  their  limits :  Deuischman  v.  The  Ihwn  of  CharlcMon  el  a!., 
40  Ind.,  449. 

Ti:f>PASS. 

1.  A  verbal  agreement  to  sell  and  convey,  for  a  valuable  consideration,  all  the 
p^Mmal  property  the  vendor  then  had,  and  all  that  she  might  thereafter  ac(]uire, 
snd  ilie  ix)feeHsed  of,  is  inoperative  to  pass  the  legal  title  to  the  subsequently  acciuircd 
prrifjcrty,  so  as  to  enable  the  vendee  to  maintain  trespass  or  trover  for  its  asportation 
ind  conversion :     Wilson  v.  WUaoUy  37  Md.,  1. 

2.  And  in  an  action  by  the  vendee  for  the  asportation  and  conversion  of  tlie  prop- 
erty embraced  in  such  contract  of  sale,  the  burden  of  proof  rests  upon  him  to  show 
^li3t  articles,  among  those  claimed,  the  vendor  had  at  the  time  the  contract  was 
r.3'4de,  the  defendant  conceding  his  liability  for  all  articles  taken  by  him  as  were  in 
tile  po«%8sion  of  the  vendor  at  the  date  of  the  contract.  Without  such  proof  the 
jan'  would  have  no  standard  of  damages  upon  which  they  could  base  their  ver- 
•iict:    lb. 

TcrsTs  jLsry  TRrsTEES. 

1.  The  powers  of  trustees  are  strictly  construed,  and  no  presumptions  are  indulged 
in  their  favor,  and  in  case  of  necessity  for  extended  powers,  the  trustee  must  act 
Q.idcr  the  direction  and  orders  of  a  court  of  competent  jurisdiction  :  Oioen  v.  Eeed 
t  <  27  Ark.,  122. 

*J.  A  resulting  trust  may  be  set  up  by  parol  testimony  against  the  letter  of  a  deed ; 
t.tA  a  deed  absolute  on  its  face  may,  by  like  testimony,  be  proved  to  be  a  mortgage. 
Ltit  the  testimony  to  produce  these  results  must  in  each  case  be  clear  and  unqucs- 
tiuiiable.    Vague  and  indefinite  declarations  and  admissions,  long  after  the  fact, 
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have  always  been  re;?ar(}e(l,  with  good  reason,  as  unsatisfactory  and  insufiicient.   For 
comment  on  such  evidence,  see  the  opinion :    Phelps  v.  Stx/y  el  oL,  20  Grattan,  573. 

3.  To  say  that  every  inHtanee  of  trust  is  without  the  statute  of  limitations,  would 
be  stating  the  rule  too  broadly.  A  distinction  has  been  taken  when  the  trust  is  a 
continuing  one  between  tlie  parties,  or  where  the  trust  has  been  created  by  will.  In 
such  cases  the  statute  will  not  apply :     Albrecty  admr^  v.  Wolf,  adui^x,  o8  111.,  186. 

4.  The  rule  is  well  established  that  so  long  as  the  duties  of  the  trustee  remain 
undincharged,  the  trustee  can  not  avail  himself  of  the  statute  of  limitations  for  bis 
defense.  But  if  the  trustee  openly  denies  the  trust,  and  acts  adversely,  the  statute 
will  begin  to  run,  and  may  ultimate  in  a  bar  to  the  rights  of  the  cestui  que  trust:  It- 

United  States  CouAts. 

1.  An  order  made  by  a  court  of  this  State  removing  a  cause  commenced  by  a  cit- 
izen of  another  State  against  a  citizen  of  this  State,  to  a  court  of  the  United  State*, 
on  an  application  made  for  that  purpose  under  the  acts  of  Congress,  puts  an  end  to 
the  cause  so  far  as  the  State  court  is  concerned,  if  the  order  is  allowed  to  remain  in 
force  and  be  carried  out ;  and  such  an  order  or  judgment  is  so  far  final  as  to  author- 
ize an  appeal  to  the  Supreme  Court  of  the  State;  The  City  </  Aiuora  v.  W-V^SS 
Ini.,  148,  overruled  on  this  point:  Barson  et  a/.,  cui/aV^,  v.  T!ui  Natiotial  Park  Rink, 
40  Ind.,  173. 

2.  If  such  an  order  is  applied  for  and  refused  by  the  State  court,  the  refusal  is  in 
no  8en.se  a  final  order  or  judgment,  and  no  apiwjal  will  lie  until  the  cause  is  finallr 
disposed  of  by  the  State  court;  then,  if  the  question  is  properly  reserved,  it  can  be 
presented  for  review :    76. 

Vendor  and  Purchaser. 

1.  A.,  in  a  complaint  against  B.,  alleged  that  he  purchased  of  B.  certain  real 
estate  for  the  agreed  price  of  two  thousand  two  hundreil  dollars,  and  paid  two 
hundred  dollars  of  the  purcliase  money,  and  took  a  bond  of  B.  for  conveyance  and 
deliver}' of  poescFMon  on  the  payment  of  the  rcr^idue  of  the  purchase  money ;  that 
he  afterward  paid  sixty -five  dollars  of  the  residue;  and  that  afterward  B,  made  and 
delivered  to  C.  a  warrantv  deed  for  the  same  land,  for  the  consideration  of  two 
thousand  five  hundred  dollars:  Prayer,  that  the  contract  between  A.  and  B.  be  de- 
clared rescinded,  and  that  A.  have  judgment  for  the  purchase  money  by  him  paid 
to  B.: 

Jleldy  that  the  complaint  was  good :    Dantzei»cr  v.  Owk^  40  Ind.,  65. 

2.  To  the  above  complaint  B.  answered  that  after  the  title  bond  was  made  he 
offered  to  convey  to  A.,  and  at  the  same  time  asked  A.  to  pay  the  residue  of  the 
purchase  money,  and  that  A.  replied  that  he  would  not  receive  a  deed  for  the  land, 
and  would  not  pay  the  money,  saying  that  he  could  do  better  with  his  money:  Prayer 
for  damages  by  reason  of  the  refusal  of  A.  to  comply  with  the  contract : 

lldd^  that  the  answer  was  bad ;  that  B.  might  have  held  A.  to  the  contract,  but  if, 
instead  of  this,  he  sold  and  conveyed  to  another  party,  he  thereby  evinced,  in  a  de- 
cisive and  conclusive  manner,  his  concurrence  in  the  resci^ion  of  the  contract  be- 
tween himself  and  A.;  and  under  such  circumstances  the  contract  might  be  con>id- 
ered  as  rescinded  by  agreement,  and  B.  could  not  recover  damages  for  an  assume*! 
breach  of  the  contract,  but  A.  could  recover  of  B.  the  money  paid  upon  tJie  con- 
tract :    Ih, 

3.  While  a  vendor  may,  by  an  action  for  the  specific  performance  of  a  contract 
against  the  vendee,  compel  the  acceptance  of  the  conveyance  of  the  land  sold  and 
the  payment  of  the  purchase  money,  yet  when  the  suit  is  for  damages  ag:iin?t  the 
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vendee  for  a  breach  of  the  contract  in  refuHing  to  accept  the  deed  and  pay  the  pur- 
chaise  money,  the  measure  of  damages  is  the  difference  between  the  contract  price 
and  the  vahie  of  the  land  at  the  time  when  the  deed  should  have  been  accepted,  if 
at  that  time  there  was  any  decrease  in  such  value :     Porter  &  Travis^  iJ.,  556. 

4.  In  this  case  the  house  and  lot  had  been  owned  by  G.,  who  sold  and  conveyed  it 
to  M.  Whilst  G.  owned  it,  she  being  a  member  of  a  building  fund  association,  bor- 
rowed from  it  $2,000,  and  gave  her  bonds  in  the  penalty  of  $4,000,  and  a  deed  of 
truBt  to  K.  to  secure  her  liabilities  to  the  association.  She  had  paid  up  all  dues 
until  December,  1863;  but  there  was  an  uncertain  amount  to  which  the  property 
was  still  liable,  and  this  could  only  be  ascertained  by  a  suit  in  equity  and  an 
account;  and  this  incumbrance  was  unknown  to  C.  at  the  time  of  the  contract. 
The  house  had  been  consumed  by  fire  before  proceedings  were  instituted  by  W. 
against  C.  to  enforce  the  contract : 

lleldf  in  a  contract  for  the  purchase  of  a  fee-simple  estate,  if  no  incumbrance  is 
commanicated  to  the  purchaser,  or  be  known  to  him,  he  must  suppose  himself  to 
purchase  an  unincumbered  estate :     Chrisiian  v.  Cabell^  22  Grattan,  82. 

5.  The  objections  which  a  purchaser  may  make  are  not  entirely  confined  to  a 
doubtful  title.  It  applies  to  incumbrances  of  every  description  which  may  in  any 
way  embarrass  the  purchaser  in  the  full  and  quiet  enjoyment  of  his  purchase :    lb. 

6.  There  is  a  difference  between  a  defined  and  admitted  charge  to  which  the  pur- 
chase money  may,  by  consent,  be  applied  when  it  comes  due,  and  a  contested  charge, 
which  will  involve  the  purchaser  in  an  intricate  and  tedious  lawsuit  of  uncertain 
duration :    lb, 

7.  In  some  instances  the  court  will  decree  specific  performance  if  the  vendor 
y  prepared  to  comply  with  his  covenants  at  the  hearing ;  and  the  court  will  afford 
him  a  reasonable  time  to  remove  the  incumbrances  and  perfect  his  title.  But  this 
Is  a  matter  of  favor  to  the  vendor,  only  to  be  granted  in  cases  which  admit  of  such 
rfelief  without  prejudice  to  the  rights  of  the  vendee :    lb. 

8.  A  peri»on  in  possession,  under  an  executory  contract,  buying  in  a  better  title 
than  his  vendors,  can  derive  no  advantage  from  it  against  the  vendor,  and  the  same 
will  inure  to  the  benefit  of  the  vendor,  under  whom  he  entered,  and  all  that  he  can 
demand  is  the  sum  he  paid  for  the  better  title,  with  interest :  Leuis  <&  wife  v.  Boskins, 
arfwV,  27  Ark.,  61. 

9.  The  court  will  not  give  time  to  the  vendor  when  the  defect  to  he  remedied  was 
known  to  him  or  his  attorney  at  the  time  of  the  contract,  and  was  concealed  from 
the  purchaser:     lb. 

10.  Especially  will  such  indulgence  be  denied  to  the  vendor  when,  besides  a  fail- 
ure to  disclose  the  existence  of  incumbrances,  an  account  is  necessary  to  ascertain 
the  state  of  the  title,  the  extent,  nature  and  amount  of  such  incumbrances:    lb. 

11.  The  purchaser  of  real  estate  is  the  owner  from  the  date  of  the  contract,  when 
the  vendor  is  in  no  default,  and  is  prepared  to  convey  a  clear  title.  But  he  is  not 
the  owner  till  the  vendor  can  make  a  title  according  to  the  contract :    lb. 

12.  Any  loss  occurring  to  the  property  before  the  vendor  is  in  a  condition  to  con- 
TCT  a  clear  unincumbered  title  must  fall  on  him,  and  not  on  the  purchaser :    lb. 

13.  The  house  having  been  consumed  by  fire  whilst  the  incumbrance  on  the  prop- 
erty gtill  existed,  so  that  W.  could  not  make  a  good  title  to  it,  the  loss  must  be  borne 
by  B.  and  her  childi*en,  and  not  by  C:    lb. 

Vesdor*s  Lien. 

It  is  indispensably  necessary  to  the  existence  of  a  vendor*s  lien  that  the  parties 
phould  stand  in  the  relation  to  each  other  of  vendor  and  vendee;  it  arises  out  of, 
and  b  incident  to,  the  purchase,  and  is  founded  upon  an  implied  trust  between  the 
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vendor  and  purchaser,  and  the  law  does  not  authorize  the  vendor  to  transfer  tlu'a 
lien  with  the  note  taken  for  the  purchase  money,  even  though  he  expressly  proies- 
ees  to  do  so :    Hecht  v.  Spears,  adm\  27  Ark.,  229. 

Wills. 

1.  Beneficiaries  under  a  will,  being  parties  to  the  action,  are  competent  witncRees 
in  establishing  it :     Gainachc  v.  OambSf  adm\  et  a/.,  52  Mo.,  287,  Ewiug,  J.,  dl<%sent- 

2.  The  following  clause  in  a  will,  "To  my  son,  Algernon  R.  Jones,  his  wife,  and 
his  heirs,  seven-thirtieths  (7-30)  of  all  my  estate,"  created  a  tenancy  by  entireties  in 
Jones  and  his  wife,  and  he  could  not  alienate  the  land,  nor  could  it  be  sold  on  ex- 
ecution against  him  to  her  prejudice:    Jonen  v.  Chandler^  40  Ind.,  588. 

3.  The  undue  influence  nec^essary  to  overthrow  a  testamentary  disposition  of  one's 
estate  must  be  of  such  a  character  as  to  dominate  the  will  of  the  testator,  and  sub- 
stitute the  will  of  another  in  its  stead.  There  must  be  such  importunity  or  coercion 
us  could  not  be  resisted,  so  that  the  motive  impelling  the  testator  is  tantamount  to 
force  or  fear:     Leeper,  ezV,  v.  Taylor  and  wife,  47  Ala.,  221. 

4.  A  person  capable  of  executing  a  valid  deed  or  contract  has  the  legal  capacity 
to  execute  and  acknowledge  a  will  or  codicil :  Tyson  et  al.  v.  Tyson^s  ExeaUon,  37 
Md..  567. 

5.  Undue  influence  to  invalidate  a  will  must  be  such  as  to  deprive  the  testator  of 
his  free  agency,  and  to  subordinate  his  will  to  that  of  another;  thus  making  the 
testamentary  act  not  the  will  of  the  testator,  but  that  of  the  person  exercisuig  do- 
minion or  control  over  him :    lb. 

Witness. 

1.  M.,  a  witness  called  to  prove  the  signature  of  B.,  a  party  to  a  instrument,  raid 
he  was  not  familiar  with  the  handwriting  of  B.,  never  having  seen  her  write  but 
once,  and  then -only  to  make  her  signature,  that  he  would  not  be  able,  from  his 
knowledge  of  her  handwriting  to  distinguiah  it  from  that  of  others,  but  that  he 
was  of  opinion,  from  having  compared  the  present  signature  with  the  one  he  had 
seen  her  make,  it  was  her  handwriting.  M.  was  a  competent  witness,  and  the  evi- 
dence was  admissible :     Pepper  v.  Baimetl,  22  Grattan,  405. 

2.  In  impeaching  a  witness  or  sustaining  him,  the  examination  is  not  confined  to 
his  general  character  for  truth,  but  may  extend  to  liis  general  character:  DtKdh 
Co.  V.  Smilh,  47  Ala.,  407. 
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[Sltreme  Court  of  Tenn*essee,  December  Term,  1873,] 


A'TOfXT. 

It  is  not  necepflary  to  liave  an  account,  authenticated  aa  required  by  statute, 
iituiized :    Moderie  &  Co.  v.  Toland  &  Cowan, 

Al>MIXI8TRATI0N. 

InvcntorieB  and  RCttlements  made  by  administrators  and  executors  with  the  County 
0  uri,  and  spread  upon  the  records  of  8uch  Courts,  have  the  verity  of  judicial  pro- 
mil  in  ?«,  and  are  conclusive  agjoinat  such  representatives,  unless  mistakes  can  be 
<.'.>wn.  Bat  are  only  prima  facie  evidence  in  favor  of  such  rep  resent  at  ivejj :  Snod' 
'^^i*  T.  SnodjrasSf  Adin^r,  et  at, 

ViSXCY. 

1.  A  shipper  draws  a  bill  at  thirty  days,  and  ships  cotton  to  meet  the  bill,  and  gives 
:ii»'  merchant  direction  as  to  the  time  of  sale  of  cotton,  but  ad<ls  to  the  instruction 
ir.2t  the  cotton  must  meet  the  bill : 

HfH  that  the  cotton  must  be  sold  within  the  thirty  days,  and  if  the  merchant  fails 
t  J  rell  within  that  time,  and  loss  result  from  his  failure  to  obey  instructions,  he  must 
?Main  it:    Johnson  v.  Wade. 

2.  Factors  may,  in  the  exercise  of  a  Found  discretion,  sell  at  any  time  produce  con- 
"'iTid  to  them,  in  order  to  re-imburse  themselves  for  advances  made  to  the  con- 
♦:jiior,  unless  they  have  limited  their  power  to  do  bo  by  a  rti)ecial  agreement  with  the 
^  t^Hgnor :    Bell,  llarrU  &  Co,  v.  llanna  <t-  Ovcen. 

Appeal  Bond. 

In  »n  appeal  from  a  judgment  rendered  on  a  certified  account  from  another  State, 
•  »  only  necessary  to  give  bond  for  costs  and  damages,  and  not  for  double  the 
■J'.i'juiit  of  the  judgment :     Maderie  &  Co.  v.  Toland,  Cowan  <fc  Co, 

A.*rULT  Axi>  Battery. 

Where  an  officer  by  misrepresentation  obtains  money  from  another  and  applies  to 
1^ '•  satisfaction  of  an  execution  in  his  possession,  the  party  from  whom  the  money  is 
■ '  'aincd,  maj  use  such  violence  as  may  be  necessary  to  regain  possession  of  the 
••ney,  without  being  guilty  of  an  assault  and  battery:    Anderson  &AiuUiny.  The 

AnAniMEST. 

A  Don-renident  defendant  in  an  attachment  suit  against  whom  a  judgment  by  de* 
*•  ilt  has  been  taken,  haa  twelve  months  within  which  to  file  his  application,  and 
•Low  cause  why  the  judgment  should  be  set  aside.  If  the  application  is  filed  in  the 
pM])er  office  within  that  time,  it  is  a  compliance  with  the  law,  though  the  court  may 
! 'I  lx»  actually  in  session,  for  by  the  contemplation  of  our  organic  law  the  court»  are 
-1  way? open:    BUdaoe  y,  Wright, 
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Attorkey. 

An  attornej  by  right  of  his  general  authoritj  as  such,  has  the  right  to  receive  cu^ 
rent  funds  in  pa7ment  of  a  judgment,  on  condition  that  if  his  client  objects,  that  the 
monej  will  be  returned,  even  when  he  has  special  instructions  not  to  receive  sach 
funds;  and  if  the  funds  are  not  returned  in  a  reasonable  time,  it  will  be  a  good  pay- 
ment as  between  the  creditor  and  debtor,  though  the  attornej,  by  the  violation  of 
his  special  instructions,  ceased  to  be  the  agent  of  the  judgment  creditor:  Gkm, 
Ej^Tf  y.  Davidson  et  al, 

Bavks. 

• 

The  removal  of  the  assets  of  a  bank  from  its  place  of  business,  for  the  purpose  of 
security,  does  not  deprive  the  casliier  of  the  bank  of  the  power  to  receive  pajmenis 
on  notes  held  by  such  bank :    Bank  of  Tennessee  v.  Russell  &  Gracy, 

B.VSTAKDY. 

The  proceedings  in  bastardy  cases  are  of  a  criminal  character,  and  Criminal 
Courts  have  jurisdiction  of  such  cases :     Crawford  v.  The  Stale. 

Cancellation  of  Deed. 

A  deed  made  in  consideration  of  past  adulterous  intercourse,  will  not  be  net  a^ide 
because  of  the  immorality  of  the  consideration,  nor  on  the  ground  of  public  policy: 
lliccrs  V.  Jarnigan  el  a/. 

Captured  Property. 

The  law  of  nation«i  requires  the  captors  of  property  to  hold  the  same  for  twenty- 
four  hours  before  title  will  be  divested  out  of  the  original  owner.  And  if  it  be  re- 
captured wiihin  that  time,  the  rights  of  the  original  owner  are  restored.  Referring 
to  4  Heis.,  3:18 :     W'dhvLrn  v.  Heaik  ti  al. 

Charge  op  Court. 

If  a  party  de!*ii-e  additional  charge  to  that  given  by  the  Judge,  he  should  ask  for 
it.  Otherwise  the  cuuse  will  not  be  reversed  because  the  charge  was  not  as  full  as 
desired :    Bell^  Harris  &  Co,  v.  llanna  &  Owen. 

Champerty. 

The  absolute  assignment  of  a  right  of  action  that  would  descend  to  the  personal 
representative  of  the  assignor,  is  not  champertous,  unless  the  assignee  as^amps  the 
payment  of  costs.  This  case  distinguished  from  the  case  in  10  Hum.,  344 :  Spvoer  v. 
JarraU  et  al* 

Chancery  Jurisdiction. 

1.  The  Chancery  Court  has  the  power  under  the  provisions  of  the  Code  to  order 
the  sale  of  real  estate  for  re-investment  which  is  subject  to  a  contingent  remainder, 
owned  by  persons  under  disability  and  others  that  may  come  into  being,  if  it  apj>ear 
that  the  property  is  non-productive  and  that  the  owner  of  the  real  esUte,  and  father 
of  the  contingent  remainder-men,  has  no  other  means  by  which  to  support  his  minor 
children,  and  that  it  would  be  to  the  interest  of  all  parties  that  the  real  eatate  be  sold; 
WiUiams  v.  Williams. 

%  A  Chancery  Court  has  power  to  order  the  transfer  of  trust  funds  from  one  State 
to  another  upon  a  proper  case  being  made  out :    Brighi  ei  oL  y.  Btighl  el  al. 

3.  A  party  may  waive  tort  and  sue  as  upon  an  implied  promise,  and  thus  give  a 
Chancery  Court  jurisdiction  of  the  subject-matter.    And  such  a  bill  may  be  filed 
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mini  the  perecmal  representative  as  well  as  against  the  party  committing  thti  act : 
Mer  A  HifU  Y.  Huddleston  H  al 

CnASCEKT  Practice. 

1.  A  Chancellor  has  no  power  to  appoint  a  receiver  as  a  condition  of  a  continu- 
«noe,  a  good  cause  having  been  shown  for  such  continuance.  Especially  where 
neither  motion  nor  petition  for  receiver  has  been  made,  and  when  it  does  not  ap})ear 
that  the  property  in  the  possession  of  the  mortgagor  is  in  danger  of  loss  or  destruc- 
tion :    Chadhoui-ne  <£  Co.  v.  Hendenon, 

2.  A  Chancellor  can  pass  upon  exceptions  to  an  answer  only  in  right  of  his  ap- 
pellate power  to  revise  the  decision  of  the  Clerk  and  Master:     Wood  v.  McFernn. 

3.  Where  a  consent  decree  by  mi^^takc  orders  the  sale  of  land  without  the  equity 
of  redemption,  and  the  judgment  debtor  discovers  .the  mistake  before  the  sale,  and 
permits  its  confirmation  without  exception  to  it,  he  is  held  to  have  waived  his  right 
of  fiHiemption :     Chcena  v.  Hawkins. 

1  Irregularities  in  obtaining  judgments  by  motion  on  sale  notes,  given  for  land 
''old under  a  decree  of  the  Chancery  Court, can  only  betaken  advantage  of  by  peti- 
tion m  the  cause  or  by  an  original  bill  it  can  not  be  done  by  an  appeal  from  the 
j'i'l^Tnent:     Tfumpkim*  v.  Lilkird. 

0.  A  bill  can  not  be  dismissed  on  motion  because  the  complainant  has  failed  to 
pr.<iH;d  with  the  prosecution  of  his  cause.  The  defendant  sliould  make  a  rule  on 
the  complainant  in  the  clerk's  office,  of  which  he  is  to  be  notified  by  the  clerk.  If 
be  then  fail  to  proceed  with  his  suit,  the  Chancellor,  at  the  next  term  of  the  court 
may,  anless  good  cause  is  shown  for  the  failure,  make  a  peremptory  rule  fixing  the 
time  within  which  the  step  shall  be  taken,  and  if  not  complied  with,  the  cause  sliall 
bt  (iiumissed :    Ford  v.  Bartleit  ei  al. 

6.  A  bill  filed  for  the  purpose  of  having  an  administration  of  an  estate,  is  a  gen- 
eral creditors'  bill,  whether  it  states  or  not  on  its  face  that  it  is  on  behalf  of  all  of 
the  creditots:    Baker  &  Hall  v,  Pendleton  et  al. 

7.  An  agent's  authority  to  swear  to  a  bill  will  be  presumed  in  the  absence  of  evi- 
fience  to  the  contrary :     lb. 

8.  A  party  can  not  be  made  a  defendant  to  a  cross-bill  unless  he  is  a  party  to  the 
original  bill ;  but  if  such  defendant  do  not  demur  to  the  cross-bill  it  may,  as  to  him, 
'^*  treated  as  an  original  bill,  if  it  do  not  embarrass  the  relief  sought  by  the  com- 
piainintdin  the  original  bill:  Odum  et  al.  v.  OduMj  Talley  el  al.,  and  Talley  v.  Fisher 
AJtUon. 

0.  There  is  no  statute  and  no  case  that  requires  personal  service  of  process  upon 
fiiinors  that  have  general  guardians;  and  the  acceptance  of  service  by  the  guardian 
tor  the  minor  is  all  that  is  required  by  the  law.  And  it  follows  that  judgment  taken 
^n  »uch  service  is  not  void :    Mitchell  v.  Cope  it  al. 

10.  The  parties  to  the  suit  alone,  and  not  a  purchaser  under  a  decree  in  the  suit, 
l>-iTe  the  right  to  take  advantage  of  irregularities  in  the  proceedings  had  in  such 
<au«:    lb. 

n.  This  court  has  adopted  the  English  practice,  holding  that  a  bid  at  a  Chancery 
*ik  is  a  mere  ofier  to  purchase,  and  not  complete  until  confirmed.  And  that  a  mere 
aHvftDce  bid  large  enough  in  amount  is  sufficient  to  open  the  bidding.  Referring  to 
(-u^  decided  at  Knoxviile  and  Jackson :     Wilson  &  Co.  v.  Jackson. 

12.  It  is  too  late  at  the  hearing  to  set  a  plea  in  abatement  for  bearing,  or  move  to 
take  it  from  the  filet:    Seifredv.PeopUtf  Bonk 
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13.  A  plea  in  abatement  with  negative  averments  nhould  be  supported  by  an  answer 
only  in  ihwse  cases  in  which  the  bill  states  or  charges  facta  by  way  of  evidence  of 
compldinant'cj  rights:    lb. 

14.  A  party  who  filen  his  attachment  bill  to  reach  property  of  the  defendant  that 
he  alleges  is  not  included  in  the  d«ed  of  trust,  which  he  does  not  seek  to  set  aside 
because  of  fraud,  if  he  fail  in  his  object  is  not  entitled  to  a  judgment  for  theamoont 
of  his  debt.  But  he  would  have  been  entitled  to  his  judgment  if  he  had  sought  to 
set  aside  the  deed  for  fraud,  and  have  failed  in  his  object ;    Jb. 

CuJLScERY  Sales. 

As  soon  as  judgments  on  sale  notes  have  been  taken,  a  final  decree  in  thecanwmay 
be  entered  ordering  ihe  land  to  be  sold  for  cash  without  the  equity  of  redempiiou: 
IlUlman  el  al,  v.  Maney  et  al. 

Common  Gabbier. 

1.  A  common  carrier  may,  by  special  contract  with  the  shipper,  limit  his  common 
law  liability,  but  to  do  this  a  general  notice  is  not  sufficient,  nor  an  indorsement  on 
tiie  receipt,  though  referred  to  on  the  face  of  the  receipt.  But  an  express  assent  of 
the  shipiHT  will  be  sufficient,  and  it  is  not  neceSw-ary  for  him  to  sign  it:  OlwiU  v.  Tkt 
Aduvta  Express  Comjxiny. 

2.  The  general  presumption  is  that  the  shipper  is  apprised  of  the  contents  of  the 
receipt  and  has  assented  to  its  terms :    2  ft. 

3.  That  if  a  common  carrier  can  stipulate  for  release  from  liability  from  fire,  mar 
do  the  Fame  as  to  robbery:  Referring  to  3  Wallace,  107.  Bnt  can  not  make  such 
stipulation  as  to  fraud  or  diligence;  nor  as  to  any  of  them,  if  it  appear  that  the 
shipper  was  in  the  power  of  the  common  carrier  so  as  to  leave  him  no  discretion:  Ih. 

4.  If  a  common  carrier  transport  at  a  certain  rate,  with  all  its  common  law  lia- 
bilities, and  contracts  with  a  shipper  at  the  same  mte,  but  limiting  liability,  the  con- 
tract is  void  for  want  of  consideration  :    lb, 

5.  Under  all  the  circumstances,  the  agent  at  Louisville  would  have  the  power  to 
make  a  contract  with  the  carrier  limiting  its  common  law  liability :    lb. 

Consideration. 

The  forbearance  of  a  purchaser  of  real  estate,  subject  to  the  equity  of  redemption, 
to  take  possession  of  the  same,  is  a  sufBcient  consideration  to  support  a  promise  by 
the  debtor  who  was  still  in  possession,  to  pay  rent  for  the  land :  Miller^  AdmWj  v. 
Buchanan, 

Constitutional  Law. 

1.  The  Ijcgislaturc  has  the  constitutional  power  to  regulate  the  carrying  of  arms 
so  as  to  prevent  crime.  And  in  the  exercise  of  this  power,  it  has  the  right  to  regu- 
late the  manner  of  carrying  the  army  six-shooter,  so  as  to  make  the  carrying  of  this 
weapon  in  any  other  manner  than  that  prescribed  by  the  statute  an  indictable  offense. 
Freeman,  J.,  dissenting :     The  State  v.  Welbum. 

2.  The  Legislature  has  the  constitutional  power  to  organize  new  counties,  subject  to 
the  prohibition  that  the  line  of  such  new  county  shall  not  run  nearer  than  eleven 
miles  to  the  court-house  of  the  old  county :    Speek  v.  The  Stfite-^ 

3.  The  act  of  the  Ijcigislature  establishing  the  new  county  of  Moore  is  valid  upon 
itA  face,  as  it  does  not  appear  from  said  act  that  the  line  of  the  new  county  is  not 
eleven  miles  from  the  court-house  of  Lincoln  county:    lb. 

4.  That  a  crime  committed  within  the  territory  of  the  county  of  Moore,  as  estab- 
lished and  organized  in  pursuanoe  of  the  act  of  the  Legislatare,  and  oyer  which  the 
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co'inty  of  Moore  exercises  jurisdiction  is  properly  triable  in  the  county  of  Moore, 
ahhoQgh  the  act  may  have  been  committed  within  eleven  miles  of  the  court-house  of 
Lincoln  county  and  within  its  constitutional  limits :    lb. 

0.  That  a  trial  in  the  political  organization,  as  established  by  the  Legislature, 
within  which  the  crime  was  committed,  is  a  satisfaction  of  the  guarantee  of  the 
O.)n<<titation  that  the  trial  shall  be  had  in  the  county  where  the  ofiense  was  com- 
mitted;   Ih. 

6.  That  the  Act  of  the  Legislature  establishing  the  line  of  Moore  County  nearer 
than  eleven  miles  to  the  Court-house  of  Lincoln  County  is  not  void,  but  only  void- 
able; and  its  constitutionality  can  only  be  questioned  by  those  who  have  a  right  to 
take  advantage  of  it,  and  not  by  strangers.  And  as  Lincoln  County  alone  hajs  the 
right  to  question  its  validity,  so  long  as  it  acquiesces,  the  jurisdictional  rights  of 
Moore  County  over  such  territory  can  not  be  questioned  in  any  collateral  proceed- 
ing in  the  courts  of  either  county :    lb, 

7.  Every  Act  of  the  Legislature,  not  palpably  unconstitutional  upon  its  face,  is 
ralid  antil  it  has  been  declared  unconstitutional  in  a  judicial  proceeding  instituted 
tor  that  purpose,  or  until  some  proceeding  is  instituted  to  enforce  the  act ;  or  to 
declare  some  right  under  the  act  aflfecting  life,  liberty  or  property :    lb. 

S.  The  right  of  trial  in  the  county  in  which  the  crime  was  committed,  is  a 
I*i>onal  nght,  which  is  controlled  by  the  law  fixing  the  boundaries  of  the  county. 
It  ij  not  such  a  vested  right  as  to  authorize  him  to  require  the  Court  to  determine 
whether  the  boundaries  of  the  county  are  constitutionally  established  or  not :   lb, 

COXTHACTS. 

A  contract  made  with  a  common  carrier  during  the  late  war  will  be  construed  in 
connection  with  Treasury  regulations  of  the  United  States.  And  no  contract  will 
1^ presumed  to  be  made  in  violation  of  such  regulations.  "Received  one  package  of 
'»>rchandise,  marked  L.  Olwill,  Nashville,  Tenn.,  care  of  J.  C.  Buckle,  Louisville, 
Ky.,  which,  it  is  mutually  agreed,  is  to  be  forwarded  to  our  agency  nearest  or  most 
'•^nvenient  to  destination."  Destination  construed  to  be  Louisville,  as  the  regula- 
tions forbid  the  shipment  of  goods  directly  to  Nashville  during  the  war  to  private 
inlividaals,  unless  by  special  permit,  which  was  to  be  obtained  at  Louisville :  Olivill 
^-  The  Adams  Express  Company, 

It  w  not  neceBsary  to  obtain  a  judgment  for  a  larger  sum  in  the  Circuit  Court  on 
^n  appeal  from  a  judgment  of  a  J.  P.,  than  was  obtained  before  him,  in  order  to 
i^^any  costs  in  favor  of  the  appellant :    Stewart,  adm\  v.  Smith, 

Crimixal  Practice. 

1.  A  deputy  sheriff  has  no  power  to  take  bail  of  a  prisoner  previous  to  his  exam- 
ination and  commitment  by  a  magistrate.  A  bail  bond  so  taken  is  null  and  void 
^  to  the  prisoner's  sureties :     The  Slate  v.  MeCoy  et  oL 

2.  The  courts  can  not  supply  the  omission  of  a  word  in  an  indictment :  The  State 
V.  Gtftiry. 

3.  The  failure  of  the  Court  to  enter  judgment  against  the  prisoner  at  the  term  the 
rerdict  was  found,  does  not  deprive  the  Court  to  render  a  judgment  on  the  verdict 
at  a  subsequent  term :     Greenfield  v.  The  Slate, 

4.  This  Court  will  take  judicial  knowledge  of  the  proper  person  to  prefer  an  in- 
dictment:   lb. 

VOL.  ni— KO.  n— 11 
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Damages. 

1.  A  suit  for  damages  by  the  administrator  of  a  party  killed  by  the  defendant 
will  not  be  barred  by  the  fact  that  the  deceased  was  in  the  act  of  stealing  poultry 
from  the  defendant  at  the  time  of  the  killing :    Marks,  admW,  v.  Bormcau 

2.  To  excuse  such  killing,  it  must  be  done  not  simply  to  protect  property  from 
simple  larceny  where  there  is  no  force  or  personal  danger,  but  there  must  appear  to 
have  existed  a  necessity  to  repel  force  with  force  to  the  extent  of  killing :    Ih. 

DURBBS. 

The  party  threatened  or  endangered  is  not  required  to  first  submit  to  wager  of 
battle  in  order  to  comple^  the  duress:    Loopen  v.  Phdps  et  oL 

Evidence. 

1.  Where  a  will  is  contested  on  the  ground  that  the  testator  labored  under  ins&ne 
delusions,  it  is  competent  to  introduce  evidence  to  show  that  the  opinions  charged  to 
be  delusions  were  based  upon  facts  obtained  from  other  parties :    Hateher  v.  Tax^. 

2.  Where  the  instrument  is  lost  upon  which  suit  has  been  instituted,  the  affidavit 
made  by  the  plaintiff  of  the  loss  of  the  instrument,  is  not  proper  evidence  to  go 
before  the  jury :    Edwards,  adm\  v.  Harris, 

3.  In  order  to  prove  the  handwriting  of  a  party,  it  is  not  admissible  to  introduce 
other  papers  bearing  his  genuine  handwriting  to  the  jury  which  have  no  other  bear- 
ing upon  the  case  than  to  prove  handwriting:     Wright  v.  Hessy, 

4.  The  declarations  or  admissions  of  a  party  after  he  has  parted  with  his  interest 
in  the  property,  are  not  admissible  to  impeach  the  right  of  those  who  have  acquired 
an  interest  in  such  property :    /6. 

5.  In  an  action  of  breach  of  covenant  to  keep  in  repair  fences  around  a  farm 
rented  to  plaintiff,  it  was  held  error  to  admit  proof  as  to  promise  defendant  made 
a  third  party  to  build  a  fence  on  the  place :     Vaughan  v.  Vaughan, 

6.  A  witness  may  give  his  impression  as  to  a  fact,  but  it  is  weaker  in  its  force  as 
evidence  than  a  more  positive  form  of  evidence,  but  still  it  is  admissible :  Basik  of 
Tennessee  v.  Rvssell  et  al. 

7.  In  bastardy  cases,  on  the  cross-examination  of  the  mother  of  the  bastard,  the 
defendant  has  the  right  to  ask  if  she  has  not  had  sexual  intercourse  with  other  per- 
sons between  the  first  of  the  tenth  and  the  first  of  the  sixth  month  previous  to  the 
birth  of  the  child  :     Crawford  v.  The  State, 

8.  The  Governor's  pardon  of  a  person  convicted  of  an  offense,  to  which  is  attached 
by  statute  the  penalty  of  being  incompetent  to  testify  in  a  court  of  justice,  does  not 
restore  his  competency  to  testify  in  a  court  of  justice :    Evans  v.  The  State, 

9.  Notwithstanding  the  incompetency  is  a  part  of  the  punishment,  it  is  also  a 
rule  of  evidence,  and  this  rule  remains  unchanged  by  the  executive  pardon:    Jb, 

Exceptions — Bixx  of. 

A  bill  of  exceptions  is  necessary  to  make  the  charge  of  the  Judge  in  a  criminal 
case  a  part  of  the  record  even  under  the  Act  of  1873:    HuddUston  v.  The  SkUe, 

Feme  Ck)yERT. 

1.  Chancery  Courts  have  power  to  settle  the  property  of  a  minor  feme  eoverf 
which  is  in  the  possession  of  her  guardian,  upon  her  to  her  sole  and  separate  use, 
where  a  bill  has  been  filed  by  her  guardian  for  that  purpose,  in  which  it  is  stated 
that  the  husband  is  improvident  and  wasteful :    Mwrpky  v.  Qi^eene  et  al 

2,  This  will  be  done  even  where  the  feme  ooveri  is  defendant  and  opposes  the 
settlement :    Gting  10  Hum.,  190.    And  to  authorize  the  oourts  to  make  such  wt- 


I}igest  of  Recent  Unreported  Decmons.  359 

tlement,  it  is  not  necessary  that  the  husband  should  be  seeking  through  the  courts  to 
obtain  posaession  of  his  wife's  property :    lb. 

3.  The  contract  of  a /erne  covert  in  tiie  purchase  of  real  estate  is  not  void,  but  only 
voidable  at  her  instance ;  as  to  third  persons  it  is  valid :    Johnson  v.  Johnson  et  oL 

4.  Where  a  husband  abandons  his  wife,  her  capacity  as  a  feme  sole  is  thereby  re- 
stored, and  all  her  contracts  made  after  the  abandonment  are  as  valid  as  though  she 
terea/emeaofe;    lb, 

5.  Though  the  deed  of  a  feme  covert,  made  without  her  privy  examination,  is  abso- 
lutely 7oid,  and  if  she  sues  for  the  rescission  of  the  contract,  the  deed  will  be  can- 
celled, with  condition  that  the  purchase  money  paid  upon  the  land  with  her  assent 
will  be  declared  a  lien  upon  the  land :    Eldridge  omZ  Wife  v.  Oardenhire  et  cU. 

1-  The  recital  of  a  false  consideration  in  a  deed,  or  other  instrument,  is  an  evidence 
0^  fraod :    Tkwrman  v.  Jenkins  &  Dickson, 

2.  Where  a  person  trades  with  another  in  embarrassed  circumstances,  and  obtains 
property  at  a  third  of  its  value,  and  is  attended  with  the  slightest  suspicion  as  to  the 
howfdet  of  the  transaction,  it  would  be  inequitable  to  permit  the  purchaser  to  have 
iQore  of  the  property  than  would  re-imburse  him  for  money  advanced  with  interest 
thereon :    CMier  v.  Francis  et  oL 

3.  It  is  a  badge  of  fraud  for  a  party  in  failing  circumstances  to  retain  his  vendor's 
iien  by  a  separate  unrecorded  instrument,  instead  of  retaining  upon  the  face  of  the 
deed  conveying  the  property,  which  recites  that  the  purchase  money  has  been  paid : 
^mmtn  v.  Hoidand  ei  ai, 

4.  In  the  absence  of  fraud,  a  retiring  partner  may  take  a  part  of  the  firm  assets, 
ud  hold  them  under  the  exemption  laws  against  the  creditors  of  the  firm,  when 
be  left  suflBcient  firm  assets  to  pay  all  the  firm  debts,  and  the  other  partner  stipulated 
^  pay  gDch  debts,  and  afterwards  both  partners  became  insolvent :  HoUinSj  Wright  d 
Cb.^.J,&KD.Skdy, 

HoXEBrXAIK 

1.  The  homestead  exempted  can  not,  in  an  absolute  sense,  be  said  to  be  an  estate  in 
the  land.  The  law  creates  none,  and  leaves  the  fee  intact,  only  declaring  that  the 
^^onwBtead  shall  continue  to  exist  only  so  long  as  the  land  is  occupied  as  a  home  : 
fiwfe,  idwV,  V.  Piepper, 

2.  The  widow  or  minor  children  may  lose  the  homestead  by  acts  in  pais,  such  as 
the  permanent  abandonment  of  the  homestead,  and  the  acquisition  of  another  domi- 
eil:  lb, 

3.  And  after  the  loss  of  the  homestead  by  acts  in  pais,  the  land  is  subject  to  the  debts 
of  the  former  occupants  in  the  same  manner  as  other  property :    /6, 

Isjrsenojr. 

^  Chanoeiy  Ck>urt  l^as  no  jurisdiction  to  grant  an  injunction  to  restrain  a  person 
from  ooDve3ring  away  his  property  before  the  complainant  can  obtain  a  judgment  in 
a  s^t  pending  at  law.  In  such  a  case  the  complainant  has  a  clear  and  unem-- 
^'&Ra«ed  remedy  at  law  by  ancillary  attachment:    Bremngton  v.  Henry  et  uz. 

Whefe  the  judgment  of  a  Magistrate  shows  upon  its  face  that  the  J.  P.  did  not 
bave  joiiadiction  of  the  sulgect-matter  of  the  suit,  such  judgment  is  null  and  void, 
vid  may  be  attacked  coUaterally.    Such  is  the  case  where  the  judgment  was  for  five 
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hundred  dollars,  and  it  appeared  to  have  heen  rendered  on  an  open  account:   Sm* 
mer  v.  Jarralt  el  al. 

JCEY. 

The  verdict  of  a  jury  must  be  unanimous,  impartial  and  without  coercion.  And 
any  act  of  a  Judge  that  savours  of  coercion,  will  vitiate  the  verdict.  And  such  an  act 
is  the  order  of  the  Judge  to  the  sheriff,  in  the  presence  of  the  jury,  to  lock  them  up 
until  they  have  agreed :    Hancock  v.  Klam. 

Limitations. 

1.  Courts  of  law  can  make  no  exceptions  to  the  Statutes  of  Limitation,  and  a  re- 
plication to  the  plea  of  the  statute,  that  the  cause  of  action  was  fraudulently  con- 
cealed until  the  cause  was  barred,  and  suit  as  soon  as  discovery  of  the  right  of  ac- 
tion, is  demurrable :    Feck  v.  Bush  et  ux, 

2.  But  the  replication  to  the  plea  of  the  statute,  of  the  suspension  of  the  Courts, 
is  a  good  plea,  as  the  organic  law  makes  this  exception,  by  guarantying  to  the 
citizen  that  the  Ck)urt6  shall  remain  open :    lb,      i 

3.  The  uninterrupted  adverse  possession  of  personalty   acquired  in  good  faith, 

and  without  force  or  fraud,  for  the  period  of  three  years,  vests  absolute  title  in  such 

holder.    And  he  has  a  right  of  action  to  recover  the  property  from  its  original 

owner,  who  has  obtained  possession  of    it  without  the  consent  of  such  holder; 

Vaughn  v.  Roberts, 

4.  And  the  holder  has  this  right  of  action  regardless  of  the  fact  that  the  person 
from  whom  he  obtained  the  property  had  stolen  it  from  the  original  owner:    lb. 

6.  Previous  to  the  adoption  of  the  Code  in  May,  1858,  there  wajs  no  Statute  of  Limi- 
tation applicable  to  an  action  of  debt  founded  upon  a  bill  single  or  writing  under 
seal:    Keeblev,  Twnpkins, 

6.  The  provisions  of  section  2775  of  the  Code,  which  applies  the  term  of  six  yeais 
to  all  actions  on  contracts  not  otherwise  provided  for,  is  applicable  to  contracts  be- 
tween indorser  and  indorsee :    Halbert  el  cd.  v.  Seauright  ei  at. 

Motions. 

1.  The  death  of  one  of  the  partners  in  whose  favor  the  judgment  was  rendered, 
and  one  of  the  defendants,  before  the  issuance  of  the  execution,  is  no  excuse  for  the 
failure  to  return  such  execution :    Everett  at  al,  v.  Smitit  ei  al. 

2.  Where  a  person  might  act  as  deputy  sheriff  or  constable,  the  party  moving 
against  him  must  show  in  which  capacity  he  acted,  otherwise  a  judgment  taken 
against  him  will  be  erroneous :    Robertson  et  al.  v.  Glenn, 

MoRTaAGE. 

1.  Property  mortgage  must  be  specifically  described,  any  doubt  or  ambiguity  as  to 
the  property  mortgaged  will  make  the  instrument  an  executory  contract  and  not  a 
mortgage.  And  the  rights  of  attaching  creditors  will  prevail  over  the  rights  of  the 
party  claiming  under  such  an  instrument :     Thurman  v.  Jenkins  &  Dickson, 

2.  Where  there  is  a  stipulation  in  a  mortgage  to  the  effect  that  the  mortgagor 
shall  remain  in  possession  of  the  mortgaged  property  until  the  forecloaure  of  the 
mortgage,  the  mortgagor  will  be  entitled  to  the  rents  up  to  the  time  of  the  foreclo- 
sure and  sale :     Chadboume  &  Co.  v.  Henderson, 

Makdajius. 

1.  The  clerk  of  the  Circuit  Court  is  entitled  to  a  mandamus  against  the  Oomptrollor 
of  the  State,  to  compel  him  to  issue  a  warrant  to  the  clerk  for  his  fees  in  the  ra«?? 
where  land  has  been  reported  to  the  Circuit  Court  for  condemnation  and  sale,  for 
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taxes,  regardless  of  the  validity  of  the  acts  of  the  revenue  collector,  as  the  right 
of  the  clerk  to  his  fees  does  not  depend  upon  the  validity  of  the  acts  of  such  collec- 
tor :    Burch  v.  Akers, 

2.  Where  the  Comptroller  of  the  State  refuses  to  issue  to  a  Judge  a  warrant  for 
the  full  amount  of  his  salary,  because  a  special  Judge  has  been  elected  and  supplied 
his  place  for  a  time,  and  that  the  statutory  laws  require  the  Comptroller  to  deduct 
the  amount  paid  the  special  Judge  from  the  salary  of  the  regular  Judge : 

Hddf  that  such  statute  was  in  conflict  with  the  spirit  of  the  Constitution  with  re- 
gard to  the  salaries  of  the  Judges  of  the  State,  and  that  a  peremptory  mandamus 
i^uc  to  the  Comptroller  compelling  him  to  issue  the  warrant  for  the  full  amount  of 
the  Judge's  salary :  Burch,  Comptroller  v.  Baxter} 

Xew  Trial. 

If  great  hardship  and  injustice  is  the  result  of  the  improper  exercise  of  dis- 
cretion by  the  lower  court,  this  Court  will  reverse,  and  grant  a  new  trial :  Bank  of 
Tennessee  v.  Officer  et  al, 

Paktnebship. 

1.  Where  goods  are  sold  to  a  partnership  firm,  and  the  individual  note  of  one  of 
the  members  of  the  firm  is  taken  for  the  debt,  the  presumption  is  that  the  vendor 
has  elected  to  look  to  the  individual  member  and  not  to  the  firm  for  his  debt.  But 
if  the  sale  is  made  to  the  firm,  and  on  its  credit,  then  it  will  be  treated  as  a  firm  debt. 
In  this  case  there  was  no  style  or  firm  name  under  which  the  partners  traded.  They 
coald  bind  themselves  under  any  name  if  the  credit  was  really  given  to  and  ac- 
cepted by  them :    PuckeU  v.  Stokes. 

2.  A  person  who  participates  in  the  profits  of  a  business  is  not  necessarily  a  partner 
08  to  the  members  of  the  firm  or  third  persons.  If  so,  all  renters  on  shares  would  be 
partners  of  their  landlords,  which  will  hardly  be  contended  for:  England  v. 
England, 

3.  A  creditor  of  a  partnership  firm  has  no  equitable  lien  upon  its  assets  for  the 
payment  of  their  debt :    HoUinSy  Wright  &  Co,  v.  SUiley. 

Pabtition. 

Where  one  tenant  in  common  files  his  petition,  praying  for  the  sale  of  two  tracts 
of  land,  one  containing  forty  acres,  the  other  fifteen  acres,  that  partition  may  be 
made,  and  the  other  tenants  in  common  oppose  the  sale,  and  ask  that  their  shares 
remain  in  common,  and  that  petitioner's  share  be  laid  off  to  him,  the  court  should 
order  that  petitioner's  share  be  laid  off  to  him  in  kind,  and  the  shares  of  the  others  re- 
main in  common,  unless  it  be  made  to  appear  that  such  an  order  would  be  injurious 
to  the  interest  of  the  petitioner,  and  his  share  thus  set  apart,  would  bring  less  at 
Hale  than  if  the  whole  were  sold  together :  Bead  v.  Tolbert  el  oL 
— —  _  _  ^ 

^  The  Coart  conclude  their  opinion  in  this  case  with  the  foUowins  words :  "It  is  snggested  in  the 
brief  of  the  Attorney-General,  that  it  is  a  delicate  duty  for  the  Judiciary  to  decide  upon  a  question  of 
thnchsracter  against  the  L^alative  Department  and  in  favor  of  the  Judicial  Department.  We  ad- 
nut  it  But  we  are  supposed  to  be  independent,  not  of  the  law  and  Constitution,  but  of  all  such  in- 
flaeuces,  either  the  one  way  or  the  other.  We  will  act  on  this  theory.  We  can  not  escape,  if  we 
would,  a  delicate  duty,  simply  because  it  is  a  delicate  duty.  While  fully  conscious  of  our  frailty,  we 
will  not  suppose  ourselves  imder  any  such  influence.  An  act  of  the  Legislative  Department  is  en- 
titled to  OUT  highest  respect,  and  every  proper  presumption  and  intendment  must  be  allowed  in  favor 
of  the  validity  of  their  acts.  We  would  not  lightly  disregard  them,  but  it  is  our  imperative  duty  to 
Dphold  the  Constitution  and  declare  when,  in  our  opinion,  the  Legislature  has  exceeded  the  Consti- 
tutional restrictions,  and,  when  this  appears  clearly,  wo  must  discharge  this  duty  with  as  little 
hesitation  as  any  other. 
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Pleading. 

The  Circuit  Judge  charged  the  jury  that  the  averments  of  the  declaration  not 
denied  bj  the  pleas  were  admitted ;  that  profert  having  been  made  of  the  note  in 
the  declaration,  and  its  execution  not  denied  under  oath,  that  the  plea  of  "ntf  <Wd" 
did  not  make  such  an  issue  as  rendered  it  necessary  for  the  plaintiff  to  prodace  the 
note  on  trial,  although  demanded  by  the  defendant  Charge  held  to  be  emmeons, 
and  cause  reversed  and  remanded :    Jewell  for  vac,  ele,  v.  D.  Qruham, 

Pleading, — Chanceby. 

1.  A  bill  filed  for  the  purpose  of  recovering  usury  paid  by  the  complainant, 
should,  by  its  allegations,  specify  the  amounts  borrowed  at  different  times  and  the 
usury  paid  thereon.  But  where  the  judgment  creditor  of  the  person  who  has  paid 
the  usury  files  the  bill,  this  rule  may  be  relaxed :    MeFerrin  v.  Woods  el  aL 

2.  A  demurrer  to  an  instrument  filed  in  the  Chanceiy  Court,  and  called  a  Bill  of 
Review,  which  contains  matter  upon  which  the  Court  would  be  authorized  to  grant 
relief  as  upon  a  petition  for  writ  of  error  coram  nofris,  will  be  overruled,  and  the  re- 
lief prayed  for  granted  :    Bank  of  Tennesaee  v.  BdUmry  el  al, 

Pbactice. 

1.  Under  the  act  of  1819,  and  section  3901  of  the  Code,  affidavits  of  lost  instru- 
ments must  be  made  before  the  court  in  which  the  cause  is  pending:  Jones  v.  Black- 
bwn  &  Hathaway, 

2.  If  a  Magistrate's  warrant  state  the  cause  of  action  to  be  "a  constable's  receipt" 
on  a  re-trial  of  the  cause  in  the  Circuit  Court,  another  and  different  cause  of  action 
can  not  be  introduced  and  judgment  had  thereon :     WaUcim  v.  KiltrdL 

Principal  and  Sitbett. 

1.  If  the  principal  agree  with  his  debtor  that  he  will  delay  the  collection  o!  the 
debt  for  twelve  months,  provided  the  debtor  will  pay  a  part  of  the  debt  immediatelr, 
it  is  not  such  a  contract  for  delay  as  to  have  the  effect  of  releasing  the  surety  on  tlie 
note :     While  &  Howland  v.  Summers, 

2.  Where  a  guardian  gives  two  different  bonds  with  different  sureties  for  the 
faitliful  performance  of  his  duties,  and  as  security  for  the  funds  of  his  ward,  soch 
sureties  on  the  different  bonds  will  be  liable  to  contribution  to  each  other :  Od(m  d 
al,  V.  Odom  el,  at.,  Talley  &  Talley  v.  Fisher  &  JeUon, 

3.  The  property  of  the  surety  may  be  levied  upon  and  sold  by  an  officer,  without 
having  first  exhausted  the  property  of  the  principal,  though  the  surety  may  have 
pointed  out  the  property  of  the  principal,  but  the  officer  does  this  at  his  peril,  and  will 
be  responsible  to  the  surety  for  any  damages  that  may  result  from  such  action. 
Citing  7  Hum.,  59, 11  Hum.  446,  and  3  Head.,  554:  SeUors  v.  File,  Anderson  A 
Green,    Freeman,  J.,  dissenting. 

4.  The  sureties  or  stayors  of  a  debtor  are  not  released  from  their  liability  by  the 
execution  of  a  deed  of  trust,  and  its  acceptance  by  the  creditors,  where  there  ifl  no 
stipulation  in  the  deed  for  the  suspension  of  the  legal  remedies  of  the  creditors  who 
have  accepted  of  the  benefits  of  the  deed,  though  it  suggest  the  time  within  which 
the  trustee  may  pay  the  debts  thus  provided  for.  The  acceptance  of  a  mortgage  or 
other  collateral  security  by  the  creditor,  without  a  stipulation  for  the  suspension  of  Il- 
legal remedies  for  a  certain  fixed  period,  does  not  impair  his  rights  against  the  enretj 
or  stayor,  unless  such  mortgage  is  in  such  language  as  to  make  the  inference  of 
delay  so  strong  as  to  be  necessarily  implied  from  the  words  of  the  Instrument 
Citing  authorities :     Woods  v.  MeFerrin, 
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5.  Where  the  sarety  procares  a  penon  to  stay  a  judgment  for  the  principal  and 
himself,  it  is  not  necessary  that  his  assent  should  he  given  to  the  stay  as  required  hy 
flection  3061  of  the  Code.  But  the  magistrate  may  grant  the  stay  upon  such  evi- 
deoce  as  satisfies  him  that  the  stayor  has  heen  procured  by  the  surety  or  his  assent 
given  thereto:    Qaut  y.  White. 

Redemphok. 

Where  the  purchaser  at  forced  sale  stated  to  the  person  entitled  to  redeem  that 
the  right  of  redemption  would  cease  on  such  a  day,  and  he  acted  upon  such  state- 
ment, and  offered  to  redeem  on  that  day,  though  he  was  prepared  to  redeem  previous 
to  that  day : 

Hddf  that  he  had  the  right  to  redeem  on  that  day,  even  though  it  were  after  the 
expiration  of  the  two  yean,  as  there  was  a  mutual  mistake  as  to  when  the  time  of 
redemption  expired:    Peanon  v.  Douglas, 

Replevin. 

In  replevin  suits  a  demand  of  the  possessor  for  the  property  is  not  necessary  in 
order  to  give  the  plaintiff  a  right  of  action :    Draper  v.  Moaely, 

Resultino  Tbubts. 

1.  A  resulting  trust  arises  only  when  the  payment  is  made  at  the  time  of  the 
purchase ;  any  subsequent  advance  will  not  create  such  a  trust.  It  is  not  indispensable 
that  the  person  insisting  on  the  resulting  trust  should  have  advanced  money  at  the 
time,  but  if  he  transfer  property  or  use  his  credit  with  the  vendor,  this  will  create 
the  trust:    Stdiivan  v.  SuUivan  et  a/. 

2.  If  the  husband  reduce  the  property  of  his  wife  to  possession,  and  re-invests 
it  in  real  estate,  and  take  the  title  in  his  own  name,  the  mere  fact  that  the  wife's 
property  paid  for  the  land,  does  not  create  a  resulting  trust  in  her  favor  in  the  land 
t«  purchased ;  but  if  he  obtained  her  consent  to  reduce  her  property  to  possession  by 
a  promise  to  re-invest  for  her  benefit,  then  there  might  be  a  resulting  trust  in  her 
faTor :    Joknaon  v.  Johnaon  et  aU 

Revenxte  Goixectob. 

It  is  the  duty  of  the  Revenue  Collector  to  make  his  report  of  delinquent  tax- 
payera  to  the  January  term  of  the  Circuit  Court ;  but  if  the  Clerk  of  the  County 
Court  fail  to  deliver  to  the  collector  the  assessment  books  within  the  time  prescribed 
by  law,  this  will  excuse  the  collector  for  not  reporting  to  the  January  term,  but  he 
most  comply  with  the  provisions  of  the  law  in  making  his  report  in  a  reasonable 
time  after  the  books  are  delivered  to  him  by  the  Clerk  of  the  County  Court ;  other- 
wl<<e  he  will  be  in  default,  and  the  State  will  be  entitled  to  a  judgment  against  him 
for  the  amount  of  uncollected  taxes  so  reported  by  him :     7^  State  v.  ChadweU  et  at. 

Scire  Facias. 

Where  land  has  been  levied  upon  by  an  execution  from  a  magistrate's  court  and 
jadgment  of  condemnation  by  the  Circuit  Court,  after  which  the  plaintiff  dies,  there 
mast  be  a  revival  of  the  judgment  by  scire  facias  before  a  writ  of  venditioni  eiporuxu 
can  be  properly  issued :    Hewgly  v.  Johns, 

Sheriffs. 

1.  A  judgment  on  motion  against  a  sheriff,  taken  at  the  November  term,  based 
upon  a  notice  to  the  sheriff  that  at  the  March  term  such  motion  would  be  made, 
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but  there  being  no  court  either  at  the  March  or  July  terms,  the  judgment  waa  taken 
at  the  November  term  without  further  notice : 

Held,  that  the  judgment  was  taken  without  notice,  and  void :  Thamiaon  et  al,  v. 
Douglass  <fi  Co. 

2.  Where  it  is  proved  otherwise  than  by  the  clerk's  certificate,  that  the  BherLfif  of 
another  county  from  that  in  which  the  judgment  was  had,  received  the  execution, 
he  is  not  entitled  to  notice  of  motion  against  him,  for  failure  to  return  the  execution 
as  required  by  law :    Keith  et  al.  v.  Beeae, 

Tax  Saxes. 

It  is  essential  to  the  validity  of  a  tax  deed  that  it  show  affirmatively  on  its  face 
that  the  tax  sale  was  made  at  the  time  and  place  required  by  law.  If  the  recitals 
in  it  are  that  the  sale  was  made  on  the  day  required  by  law,  this  would  make  it 
only  prima  facie  evidence :     Tkompaon  v.  Lawrence, 

Taxation. 

The  Clerk  and  Master  of  a  court  should  report  all  money  in  his  possession  for 
taxation :    BiddlCf  C  &  If.,  ex  parte. 

Trespass. 

Separate  actions  may  be  brought  against  each  co-trespasser,  and  prosecuted  to 
judgment.  After  which  the  plaintiff  must  elect  which  judgment  he  will  enforce, 
and  if  the  judgment  so  elected  is  satisfied,  this  concludes  recovery  on  the  other 
judgments  except  costs.  But  if  the  plaintifi*  fails,  by  execution,  to  realize  the 
amount  of  the  judgment  so  elected,  then  he  has  a  right  to  resort  to  the  other  judg- 
ments to  collect  what  remains  unpaid  on  the  judgment  so  elected:  Brisend:  Oo.  v. 
Dougherty. 

USUBY. 

Where  there  is  an  annual  payment  of  usurious  interest  and  renewal  of  the  note, 
and  a  judgment  confessed  on  the  last  note  executed,  which  does  not  include  an  v  of 
the  usurious  interest,  by  the  party  paying  the  usurious  interest,  without  pleading  af« 
set-off  the  usurious  interest  already  paid,  but  brings  an  independent  action  to 
recover  the  usury  so  paid,  such  confession  of  judgment  will  not  bar  him  frozn  a 
recovery  in  such  action  of  the  usury  so  paid :     Woods  et  al.  v.  Todd  et  a/. 

Warranty. 

Whether  a  sale  is  made  upon  sample,  or  upon  the  judgment  of  the  purchaser,  i.s 
a  question  of  fact  to  be  determined  by  the  jury  from  all  the  surrounding  circum> 
stances :     Collier  &  StUl  v.  Wassen,  adm\  &  LUlard. 

Wills. 

1.  Where  the  testatrix  in  one  clause  of  her  will  devised  the  ''balance  of  Her 
estate  to  be  equally  divided  among  the  heirs  of  her  body,"  and  in  a  subsequent 
clause  provided  that,  "  The  portions  going  to  my  sons,  I  give  to  the  heirs  of  tlieir 
bodies,  and  hereby  appoint  each  of  my  sons  trustees,  without  bond,  of  his  respective 
portions:" 

Held,  that  the  clause  giving  the  absolute  estate  to  the  sons  is  annulled  by  the  8q1>. 
sequent  clause ;  that  the  sons  hold  simply  as  trustees  of  their  children,  who  t^ke 
the  equitable  estate      Pierce  v.  Ridley, 
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2.  In  an  issue  of  devisavU  vel  rum  as  to  a  holographic  will,  it  is  for  the  jury  to 
determine  from  all  the  surrounding  circumstances,  whether  or  not  the  deceased  in- 
tended the  paper  writing  to  operate  as  a  will.    The  fact  that  there  was  one  attesting 
vitneaB  la  not  conclusive  that  the  deceased  intended  to  make  it  an  attested  will ;  or 
to  strengthen  the  presumption  that  it  was  a  holographic  will :    Douglass  et  al,  v. 
Ilarkreader  et  al. 

3.  The  intention  of  the  testator  is  to  be  gathered  from  the  whole  will,  and  independ- 
ent clau.<3C8  are  to  be  construed  by  the  light  of  the  intention  so  gathered.  A  clause 
in  a  will  or  codicil  published  on  the  2nd  of  January,  1862,  as  follows:  ''If  any  of 
my  slaTesI  have  left  my  four  youngest  children,  each  included,  should  die  or  become 
of  no  value  before  the  firat  division  takes  place,  their  value  is  to  be  made  up  to 
them  out  of  my  estate  undivided : " 

Heidj  that  this  clause  did  not  contemplate  emancipation  as  one  of  tlie  means  by 
which  the  slaves  were  to  become  valueless :    Harrison  and  Wife  v.  Lytic  ei  a/. 
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[Supreme  Court  op  Tennessee— December  Term,  1873.] 


EMINENT    DOMAIN. 


WHIDBEA  WHITE  a  al.  v.  K  &  N.  W,  R,  B.  CO,  rt  aL 


1.  The  Statutes  of  Tennessee  giving  State  aid  to  railroads,  and  giving  the  State  a  lien  apon  the  road- 
bed, fixtures  and  appointments  of  the  road,  do  not  confer  upon  the  State  any  right  parsmonot 
to  that  of  the  owner  of  the  land  from  whom  it  has  been  takoi  without  compeneadon  and 
without  his  consent. 

8.  When  the  land  of  the  citizen  has  been  taken  under  the  right  of  eminent  domain  for  a  lailraul. 
without  compensation  and  without  his  consent,  and  he  has  exhausted  his  remedy  it  law 
against  said  company— he  may  go  into  a  Court  of  Equity  and  obtain  an  injunction  agahut  the 
further  operation  of  said  rood  over  his  land,  uiftil  his  damages  are  paid. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

This  cause  involves  the  grave  and  important  question  whether  a  Court  of  Equity 
has  the  power  to  enjoin  an  incorporated  railroad  company  from  the  use  and  opera- 
tion of  a  portion  of  its  road-hed,  located  on  the  land  of  a  citizen  without  his  con- 
sent, and  whose  title  to  the  fee  has  never  heen  extinguished  hy  the  payment  of  it^ 
assessed  value — ^the  ''just  compensation''  guaranteed  to  him  by  the  constitutioD. 
The  Chancellor  below  decreed  tHat  the  complainant's  debt  be  paid  within  ninety 
days — or  in  default  thereof  that  the  defendants  be  enjoined  from  the  further  use  and 
occupation  of  so  much  of  its  road-bed  as  lies  upon  the  land  of  the  complainant 
The  defendants  to  the  bill  are  the  Nashville  &  North-western  Railroad  Company, 
the  Nashville  &  Chattanooga  Kailroad  Company  and  the  State  of  TenneBsee--the 
two  latter  have  appealed. 

The  undisputed  facts  necessary  to  be  considered  are,  that  the  Nashville  &  North- 
western Kailroad  Company  was  created  a  body  corporate  by  the  Act  of  1852,  ch.  74, 
for  the  purpose  of  establishing  a  line  of  railway  communication  between  the  city  of 
Nashville  and  a  point  on  the  Mississippi  river  in  the  county  of  Obion.  The  charter 
provides  that  where  any  lands  or  rights  of  way  may  be  required  by  the  company 
for  the  purpose  of  constructing  their  road,  and  ''for  want  of  agreement"  as  to  the 
value  thereof,  or  from  any  other  cause,  the  same  can  not  be  purchased  from  the 
owner  or  owners,  the  same  may  be  taken  at  a  valuation  to  be  made  by  five  com- 
missioners or  a  majority  of  them,  to  be  appointed  by  the  Circuit  Court  of  the  county 
where  some  part  of  the  land  or  the  right  of  way  is  situated.  After  providing  for  the 
manner  of  assessment  and  the  right  of  appeal  thereupon  to  the  Circuit  Conn  ami 
the  re-valuation  thereof  by  a  jury,  the  charter  provides  that  the  lands  or  right  of 
way  so  valued  by  the  commissioners  or  jury  shall  vest  in  the  said  company  in  f<-o- 
simple  as  soon  as  the  valuation  may  be  paid,  or  when  tendered  may  be  refused,  t** 
the  extent  of  two  hundred  feet  wide.  Where  there  may  be  an  appeal,  as  aforesaid, 
from  the  valuation  of  the  commissioners,  by  either  of  the  parties,  the  same  shall  du 
prevent  the  work  intended  to  be  constructed  from  proceeding,  but  where  the  appeal 
is  by  the  company  requiring  the  surrender,  they  shall  be  at  liberty  to  proceed  with 
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their  work,  only  on  condition  of  giving  the  op])08ite  party  a  bond  with  good  Been- 
ntv  to  be  approved  hj  the  clerk  of  the  court  where  the  valuation  is  returned,  in  a 
penalty  equal  to  double  the  said  valuation  and  interest,  in  case  the  same  be  sus- 
tained; and  in  case  it  be  reversed,  for  the  payment  of  the  valuation  thereafter  to  be 
made  by  the  jury  and  confirmed  by  the  court :  Provided,  that  when  the  land  can 
not  be  had  by  gift  or  purchase,  the  operations  of  the  work  are  not  to  be  hindered  or 
delayed  during  the  pendancy  of  any  proceedings  to  assess  its  value  as  aforesaid,  nor 
shall  any  injunction  or  sfuperaedeaa  be  awarded  by  any  judge  or  court  to  delay  the 
progress  of  said  work :  Acts  1852,  ch.  74,  i  23.  The  company  thus  incorporated 
proceeded  to  the  location  and  construction  of  its  road,  much  of  which,  including 
the  portion  located  on  complainant's  land,  has  been  completed,  and  for  several  years 
has  been  in  operation.  The  land  of  the  complainant  was  thus  appropriated  without 
his  consent  and  without  contract,  in  the  year  1860,  and  on  the  8th  of  March,  1861, 
he  proceeded  in  the  manner  prescribed  by  the  statutes  to  have  his  damages  assessed^ 
which  were  fixed  by  the  commissioners  at  one  thousand  dollars.  The  case  was 
brought  by  the  company,  by  appeal,  before  the  Circuit  Court,  when  there  was  a 
verdict  and  judgment  against  the  company  for  a  Uke  amount.  The  civil  war  and 
the  consequent  suspension  of  the  courts  having  intervened,  the  case  was  not  brought 
to  trial  and  judgment  in  the  Circuit  Court  until  July,  1867.  Upon  taking  its  appeal 
from  the  action  of  the  commisBioners  the  company  gave  no  bond  as  prescribed  by 
the  charter.  An  execution  was  issued  upon  the  judgment  and  was  returned  the  21st 
of  October,  1867,  "no  property  found."  The  complainant  is  the  undisputed  owner 
of  the  land  in  question  and  has  been  in  possession  for  more  than  thirty  years.  The 
valuation  of  the  complainant's  land,  so  appropriated  and  so  assessed,  and  now  in 
the  possession  of  the  defendants,  has  never  been  paid  and  the  whole  is  still  due  to 
the  complainant.  The  State  of  Tennessee,  by  an  act  of  its  Legislature  of  the  11th 
of  February,  1852,  entitled  "An  Act  to  establish  a  system  of  internal  improvements," 
loaned  its  credit  to  divers  railroad  enterprises  in  the  State,  and  among  them  to  the 
defendant,  by  issuing  its  coupon  bonds  to  an  amount  not  exceeding  eight  thousand 
dollars  per  mile.  These  bonds  were  authorized  to  be  issued  to  the  several  com- 
panies from  time  to  time  as  prescribed  in  the  act,  as  sections  of  said  roads  might  be 
ready  for  the  iron  rails,  upon  the  condition  of  payment  by  the  companies  of  the 
semi-annual  interest  accrued,  xind  the  ultimate  redemption  of  the  bonds  upon  their 
maturity,  and  upon  the  further  condition  that  the  bonds  when  so  issued  should  con- 
f^titute  a  lien  upon  the  property  of  the  company  in  said  section,  including  the  road- 
bed, right  of  way,  grading,  bridges  and  masonry,  upon  all  stock  subscribed  for  in 
said  company,  and  upon  the  iron  rails,  chairs,  spikes  and  equipments,  when  pur- 
chased and  delivered,  and  the  State  upon  the  issuance  of  the  said  bonds  and  by 
virtue  of  the  same  shall  be  invested  with  said  lien  or  mortgage  without  a  deed  from 
the  company  for  the  payment  by  said  company  of  said  bonds  and  interest  thereon, 
3i^  the  same  becomes  due.  And  up)on  default  of  any  company  so  accepting  the 
lx)Dd»,  to  meet  the  interest  or  to  discharge  the  bonds  when  they  fall  due,  a  very  sum- 
mary remedy  is  prescribed  for  the  indemnity  of  the  State,  through  the  intervention 
of  a  receiver,  to  be  appointed  by  the  Governor,  to  take  charge  of  the  road  and  all 
it**  appointments,  to  be  operated  or  so  disposed  of  as  to  save  the  State  harmless. 
The  defendant,  under  this  act,  received  State  aid  to  the  amount  of  several  millions  of 
dollars.  The  first  issuance  of  bonds  so  made  to  defendant  was  on  the  23d  of  Sep- 
tember, 1859,  and  the  last  on  the  29th  of  July,  1868.  And  it  is  provided  that  when 
the  whole  of  said  road  shall  be  completed,  the  State  shall  be  invested  with  a  lien 
without  a  deed  from  the  company,  upon  the  entire  road,  including  the  stock,  right 
of  way,  grading,  bridges,  masonry,  iron  rails,  spikes,  chairs,  and  the  whole  super- 
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structure  and  equipments,  and  all  the  property  owned  by  the  company,  as  incident 
to  or  necessary  for  its  business,  and  all  depots  and  depot  stations,  for  the  payment  oi 
all  said  bonds  issued  to  the  company,  as  provided  in  this  act,  and  for  the  interest 
accruing  on  said  bonds :    Act  of  1852,  ch.  161. 

By  sections  1122  and  1123  of  the  Code  of  Tennessee,  it  is  provided  that  a  r&ilroad 
company  owning  any  main  line,  may  contract  with  any  other  company  owning  a 
railroad  connecting  with  such  main  line,  for  the  lease  thereof,  and  that  the  lessee 
shall  hold  such  road  subject  to  the  liens  and  liabilities  to  which  it  was  suhject  in  the 
hands  of  the  lessor,  and  be  bound  for  all  payments  for  which  the  lessor  was  liable. 
And  under  the  general  statute  regulating  the  assessment  of  damages  for  lands  ap- 
propriated for  public  use,  it  is  provided  that  no  person  or  company  shall  enter  npon 
such  lands  for  the  purpose  of  actually  occupying  the  right  of  way  until  tlie  dam- 
ages assessed  by  the  jury  of  inquest  and  the  costs  have  been  actually  paid,  or  if  an 
appeal  has  been  taken,  until  the  bond  has  been  given  to  abide  by  the  final  jadgment: 
Code,  i  134G.    If,  however,  such  person  or  company  has  actually  taken  poasession  of 
such  land,  occupying  it  for  the  purpose  of  internal  improvement,  the  owners  maj 
petition  for  a  jury  of  inquest,  in  which  case  the  same  proceedings  maybe  had,  as 
near  as  may  be,  as  hereinbefore  provided,  or  he  may  sue  for  damages  in  the  ordinary 
way,  in  which  case  the  jury  shall  lay  off  the  land  by  metes  and  bounds,  and  asse^B 
the  damages  as  upon  the  trial  of  an  appeal  from  the  return  of  a  jury  of  inquest: 
Code,  i  1347.    On  the  30th  September,  1867,  the  company  then  being  very  largely 
in  arrears  to  the  State  on  account  of  said  bonds  so  issued,  the  road  was  seized  by  the 
State,  a  receiver  appointed  and  the  road  thenceforth  operated  by  the  State  until  the 
17th  of  July,  1868,  when  the  Nashville  &  Chattanooga  Railroad  Company  concluded 
a  negotiation  with  the  State,  by  which  the  said  company  leased  the  defendant'^  road 
upon  terms  acceptable  to  the  State,  and  not  necessary  to  be  detailed.    Among  the 
stipulations  of  said  lease  was  one  that  the  Nashville  &  Chattanooga  Railroad  Com- 
pany was  in  no  event  to  be  liable  for  any  of  the  debts  or  liabilities  of  the  Nashville 
&  North-western  Railroad  Company.    The  former  was  operating  the  road  of  the 
latter  under  the  said  lease  at  the  time  of  the  filing  of  this  bill,  and  hence  was  made 
a  party  defendant    The  State  became  a  party  defendant  upon  her  own  petition,  in 
which  her  rights  and  equities  in  the  cause  are  fully  set  forth,  and  the  grounds  of 
which  are  indicated  in  the  facts  hereinbefore  stated,  and  will  be  briefly  referred  to 
hereafter.    The  answer  of  the  Nashville  &  North-western  Railroad  Company  admits* 
the  case  stated  in  the  bill,  but  insists  that  complainant  might  have  secured  hinii^oll 
in  the  suit  at  law  by  requiring  a  bond  of  the  company  upon  its  appealing,  and  that 
at  that  stage  of  the  case  he  might  also  have  enjoined  until  the  compensation  W3« 
paid  or  secured,  and  that  by  his  failure  to  do  either,  he  has  lost  the  remedy  he  now 
seeks,  and  that  as  he  did  not  ask  the  injunction  at  that  time  and  until  the  road  was 
completed  and  in  operation,  it  is  now  too  late,  as  the  rights  of  others  have  attached. 
That  the  courts  will  not  grant  an  injunction  restraining  a  company  from  operating 
its  road,  after  it  is  in  full  possession  and  operation,  and  that  an  injunction  will  only 
be  decreed  to  restrain  it  from  taking  possession  of  land  illegally.    The  answer  nho 
recites  the  lease  for  the  use  of  the  State,  of  the  Nashville  &  Chattanooga  Railroad 
Company,  and  admits  the  insolvency  of  the  respondent.    The  answer  of  the  Xa*h- 
ville  &  Chattanooga  Railroad  Company  relies  upon  the  same  defense,  and  in^ii't^ 
that  it  is  not  operating  the  road  in  connection  with  the  Nashville  &  North-western 
Railroad  Company,  but  in  subordination  to,  and  for  the  benefit  of,  the  State,  which 
is  its  lessor;  that  it  occupies  the  relation  of  an  innocent  purchaser,  contractor  or 
lessee  for  value  without  notice,  and  that  it  is  the  mere  agent  of  the  State  and  not 
Bubject  to  injunction.    The  Chancellor  permitted  the  State  to  rely  upon  its  pctitioD 


Recent  American  Decisions.  369 

to  be  made  a  defendant,  as  an  answer.  The  defense  set  up  by  the  State  is  predicated 
uiK)D  its  statutory  mortgage  given  by  the  acts  already  referred  to,  and  she  insists 
u[>on  the  same  defense  stated  in  the  answer  of  her  co-defendant,  that  complainant  has 
\m  hk  remedy  in  equity  by  his  laches  at  law,  and  that  the  State  having  a  lien 
^njterior  to  all  others  that  lien  and  the  means  of  its  discharge  can  not  be  interfered 
with  or  restrained  by  one  of  its  own  courts. 

Under  these  complications,  the  question  recurs,  is  the  citizen  utterly  without 
remedy  where  his  land  has  been  seized  without  his  consent,  and  appropriated  with- 
out compensation.  The  solution  of  the  question  must  depend  mainly  upon  the 
quitiee  presented  on  behalf  of  the  State,  and  which  grew  out  of  her  peculiar  rela- 
tion to  the  railroad  companies  which  have  received  her  bounty  and  have  failed  to 
•il'vbarge  the  obligations  assumed  in  so  doing.  We  do  not  assent  to  the  proposition 
tint  the  complainant  has  lost  his  remedy  because  he  failed  to  demand  security  at 
law,  or  because  he  failed  to  invoke  the  injunctive  powers  of  the  courts  when  the 
defendant's  road  was  about  to  be  built  over  his  land.  The  statute  imposed  upon  the 
di'fendant  in  appealing  the  duty  of  giving  bond.  The  words  of  the  Act  are  that 
when  the  appeal  is  by  the  company  requiring  the  surrender,  they  shall  be  at  liberty 
io  proceed  with  their  works  only  on  condition  of  their  giving  to  the  opppeite  party 
?.  bond  mih  good  security,  to  be  approved  by  the  clerk  of  the  court  where  the  valu- 
:ition  u<  returned,  in  a  penalty  equal  to  double  the  said  valution  and  interest,  in  case 
tht;?ame  be  sustained;  and  in  case  it  be  reversed,  for  the  payment  of  the  valuation 
thereafter  to  be  made  by  the  jury  and  confirmed  by  the  court.  The  statute  requires 
f  Iiat  reaR>nable  notice  shall  be  given  the  opposite  party  of  this  appeal.  The  provision 
i^  imperative  and  no  such  notice  is  shown.  The  giving  of  the  bond  is  made  the 
aSrmative  duty  of  the  appellant,  and  does  not  depend  upon  the  demand  of  the 
appellee.  Hence,  no  waiver  can  be  predicated  upon  his  failure  to  demand  it,  and 
vren  had  the  bond  been  demanded  and  given,  it  does  not  follow  that  the  constitutional 
right  of  the  complainant  to  a  just  compensation  would  have  thereby  been  assured. 
Tue  »^ecurities  might  have  followed  the  defendant  and  become  insolvent,  and  his 
constitutional  warrant  for  compensation  still  unsatisfied.  It  was  the  duty  of  the 
liciVndant  to  have  given  the  bond,  but  the  plaintiff  was  not  bound  to  look  to  that 
'•^jnd  for  the  security  of  his  right  to  compensation.  His  bond  of  indemnity  is  writ- 
ten in  the  constitution  itself,  and  so  long  as  his  property  is  unpaid  for,  he  remains 
the  victim  of  oppression  and  injustice.  There  were  no  means  of  compelling  the 
•iffendant  either  to  give  the  bond  or  abandon  the  land.  The  proviso  to  the  section 
<>f  the  e^tatute  in  question  emasculates  it  of  its  remedial  power.  It  is,  that  when  the 
Uiid  can  not  be  had  by  gift  or  purchase,  the  operations  of  the  work  are  not  to  be 
hindered  or  delayed  during  the  pendancy  of  any  proceeding  to  assess  its  value  as 
iforusaid,  nor  shall  any  injunction  or  supersedeas  be  awarded  by  any  judge  or  court 
t»  delay  the  progress  of  the  work.  The  statute  contradicts  itself,  but  the  proviso 
r.:!j.-t  be  taken  as  conclusive  of  the  legislative  will,  ^liere  a  proviso  of  a  statute  is 
•ilrectly  repugnant  to  the  purview  of  it,  the  proviso  should  stand  and  be  held  a 
repeal  of  the  purview  because  it  speaks  the  last  intention  of  the  law  given :  1  Kent, 
'VI;  Potters*  Dwarris,  118.  If  the  proviso  be  directly  contrary  to  the  purview,  the 
provifio  is  good  and'not  the  purview :  Ttmrnend  v.  Broum^  4  Zab.,  80 ;  Rex  v.  Justices 
uf  Mfddltxx,  2  B.  &  Adolph.,  818.  The  constitutional  provision  is  imperative  that 
the  complainant's  land  shall  not  be  taken  without  compensation.  He  has  not  been 
paid,  and  he  has  been  continuously  litigating  his  right  to  such  compensation  ever 
'rince  his  property  was  taken.  Under  such  circumstances  he  can  not  be  held  to  a 
mere  technical  waiver,  as  he  had  no  remedy  by  which  he  could  regain  the  land  that 
bad  beea  thus  appropriated  without  his  consent  and  against  his  will.    A  waiver  is 
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the  relinquishment  or  refuBal  to  accept  a  right  The  waiver  of  one  of  several  rem- 
edies, or  the  waiver  of  a  remedy  as  against  one  of  several  parties,  does  not  extin- 
guish the  right  Thus  it  is  said,  a  party  in  seeking  a  remedy  may  waive  a  part  of 
his  right  and  sue  for  another :  1  Chitty  PL,  90.  If  the  complainant  had  reoeiyed 
the  required  notice  of  the  intention  of  the  defendant  to  appeal,  and  had  in  express 
terms  waived  the  bond,  believing  as  was  the  fact,  that  the  defendant  was  then  sol- 
vent, yet  he  stands  securely  on  the  constitutional  guaranty,  and  unless  we  conld 
ignore  its  imperative  terms,  his  right  can  not  be  extinguished  as  against  the  defendant 
until  compensation  is  made.  Under  the  express  terms  of  the  defendant's  charter, 
the  title  remains  in  the  plaintiff  until  the  valuation  is  paid  or  tendered.  The  in- 
junction of  the  law  was  upon  the  defendant  to  give  the  bond.  It  was  not  left  to  the 
mere  option  of  the  complainant  to  demand  it,  but  it  was  the  defendant's  du^  at  ail 
events  to  give  it  In  failing  to  do  so  the  defendant  was  guilty  of  a  palpable  Tiola- 
tion  of  the  law,  and  can  not  be  heard  to  excuse  his  own  wrong  by  imputing  kuhts 
to  the  complainant 

We  have  before  us  then,  the  case  of  a  citizen  of  Tennessee  whose  property  has 
been  taken  without  compensation  by  the  government  under  the  indisputable  right  of 
eminent  domain,  and  given  to  an  insolvent  corporation  against  which  he  is  utterly 
without  remedy  at  law.  He  appeals  to  a  Court  of  Equity  for  reliel  He  stands 
upon  the  great  constitutional  guaranty,  that  ''no  man's  particular  services  shall  be 
demanded,  or  property  taken,  or  applied  to  the  public  use  without  the  consent  of  his 
representatives,  or  without  just  compensation  being  made  therefor :"  Ck>nst  Tenn., 
art.  1,  2  21.  The  right  of  eminent  domain  is  inherent  in  every  government  It  v> 
an  essential  attribute  of  sovereignty,  without  which  government  would  be  poweriea^ 
in  accomplishing  the  objects  of  its  organization,  which  is  to  promote  the  general 
welfare  of  the  people.  The  question  what  is  a  "  public  use  "  for  which  private  prop- 
erty may  be  taken,  is  a  political  question  to  be  determined  by  the  State.  It  has  come 
now  to  be  universally  conceded  that  a  railroad  enterprise  for  the  use  of  the  general 
public  as  a  means  of  intercommunication,  is  a  '*  public  use  '*  within  the  meaning  of 
the  constitution.  The  State  had  an  undoubted  right  to  take  the  complainant's  land, 
or  to  authorize  it  to  be  taken  and  appropriated  by  defendant  for  the  construction  of 
its  road.  It  is  unnecessary  to  say  more  upon  this  subject  than  simply  to  reiterate 
these  familiar  and  undisputed  propositions.  But  the  right  of  eminent  domain  h 
fettered  by  one  obstinate  condition,  and  that  is,  that  the  property  taken  must  be  paid 
for.  This  principle  of  indemnity  is  one  of  natural  justice  and  is  of  veiy  ancient 
origin.  Thus,  we  are  told  that  in  ancient  Bome  such  respect  was  paid  to  the  right 
of  private  property  that  a  scheme  of  the  Censors  to  supply  the  city  with  water  by 
means  of  an  aqueduct,  was  defeated  by  the  refusal  of  a  proprietor  to  let  it  be 
carried  through  his  lands,  and  afterwards  it  was  decreed  by  the  Senate  that  it  shoald 
be  lawful  to  take  materials  from  the  adjoining  lands  of  citizens  to  repair  public 
aqueducts,  upon  an  estimate  of  the  value  or  damages  to  be  made  by  good  men,  and 
doing  at  the  same  time  the  least  possible  injury  to  the  owners.  When  a  private 
house  was  injured  by  a  public  aqueduct  the  Emperor  paid  the  damages  on  petition  to 
the  Senate :  2  Kent,  411.  Another  instance  is  given,  where  the  Sultan  of  Turk^  being 
desirous  of  building  and  endowing  a  new  mosque,  selected  a  spot  in  Constantinople 
which  was  the  property  of  several  subjects.  He  treated  with  all  of  them  for  the 
purchase  of  their  respective  interests,  and  they  all  agreed  except  a  Jew,  who  owned 
a  small  house  on  the  place,  and  who  refused  to  give  it  up.  A  great  price  was  offered 
but  he  obstinately  refused  to  sell.  The  Sultan  consulted  his  judges^  who  answered 
that  private  property  was  sacred  and  the  laws  of  the  IVophet  forbade  his  taking  it 
abtolutely,  but  he  might  compel  the  Jew  to  lea«e  it  to  him  as  long  as  he  pleased,  at 
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a  fall  rent  The  Saltan  submitted  to  the  law :  2  Bay,  58.  These  examples  afford 
evidence  that  the  principle  of  indemnification  is  of  great  antiquity,  and  founded  in 
natural  justice.  But  it  is  the  approved  opinion  that  property  in  this  and  other 
States,  when  taken  for  public  use  need  not  be  paid  for  before  the  taking.  It  is 
enough  that  the  provision  be  made  for  the  compensation  afterward,  provided  the  pay- 
ment be  absolutely  certain :  Smith  v.  Hdm,  7  Barb.,  416 ;  18  Wend.,  667 ;  Anderson  v. 
TMerSU,  6  Cold.,  151.  The  rule  is,  we  think,  well  stated  by  Chancellor  Walworth, 
that  the  compensation  must  be  either  ascertained  and  paid  before  the  property  is 
appropriated,  or  an  appropriate  remedy  must  be  provided,  and  upon  an  adequate 
fand,  whereby  the  owner  may  obtain  his  compensation  through  the  medium  of  the 
courts  of  justice:    18  Wend.  9. 

And  Chancellor  Kent  held,  that  if  the  government  proceeded  without  taking  these 
steps,  their  agents  and  officers  may  and  ought  to  be  restrained  by  injunction.  He 
granted  an  injunction  in  such  case  when  acting  as  Chancellor,  and  in  support  of 
his  opinion  cited,  it  is  said,  the  profoundest  writers  upon  the  civil  law  and  the  law 
of  nature,  and  said  that  this  limitation  of  the  power  existed  before  it  was  incorpo- 
rated into  our  constitutions — ^was  admitted  by  the  soundest  authority,  and  adopted 
bv  all  temperate  and  civilized  governments,  from  a  deep  and  universal  sense  of 
jnstice:  Gardner  v.  VtUage  of  Newfmrghj  2  John.  Ch.,  162;  Potter's  Dwarris,  392. 
This  learned  jurist  was  of  opinion  that  in  all  such  cases,  the  compensation, 
or  offer  of  it,  must  precede  or  be  concurrent  with  the  seizure  and  entry  upon  pri- 
vate property  taken  under  the  authority  of  the  State.  But  this  court  has  held 
that  it  may  be  taken  before  compensation  be  actually  paid,  but  only  after  certain 
provinons  have  been  made  for  the  payment :  Anderson  v.  Turbevillej  6  Cold.,  160. 
In  that  case  it  was  held  that,  a  person  whose  land  has  been  taken  for  public  use, 
without  compensation,  has  a  right  to  enjoin  the  taking  and  have  it  declared  void 
unless  compensation  is  paid  or  provided.  That  was  a  controversy  about  a  street, 
bat  the  court  expressly  reserves  the  question  as  to  the  application  of  the  doctrine  of 
that  case  to  that  of  any  railroads  and  the  like,  when  the  property  is  to  be  used  for 
a  franchise  and  is  granted  to  such  corporation :  26.,  165.  The  effect  of  the  right  of 
eminent  domain,  said  Johnson,  J.,  in  Fletcher  v.  Peek,  amounts  to  nothing  more  than 
the  power  to  oblige  its  citizens  to  sell  and  convey  when  the  public  necessities  require 
it:  6  Cranch,  145.  It  is  not  claimed  that  the  defendant  has  any  title  to  the  land  in 
controversy  here.  The  most  that  can  be  claimed  by  the  appropriation  is  an 
inchoate  right  that  may  ripen  into  a  perfect  title  upon  payment  of  the  price.  So, 
it  is  held,  that  where  the  charter  of  a  railway  company  provides  that  the  title  of 
land  condemned  for  the  use  of  the  company  shall  vest  in  the  company  upon  the 
payment  of  the  amount  of  valuation)  no  title  vests  until  such  payment :  Bali,  & 
Susq.  R.  B.  Ch.Y.  NesbiUf  10  How.,  397.  And  it  is  held,  that  where  the  railway 
company  enters  into  the  possession  of  the  land  and  constructs  their  road  without  having 
paid  the  whole  of  the  damages  assessed  therefor,  a  court  of  equity  will  enforce  the 
payment  by  an  order  of  such  payment  within  a  time  named,  and  in  default  will 
restrain  the  company  by  injunction  from  using  the  land  until  the  price  is  paid :  1 
Kedf.  Bailways,  241 ;  Cozens  v.  Bognor  Bailway,  12  Jur.  N.  S.,  738 ;  Ouahman  v. 
Smilh,  34  Maine  B.,  247;  18  Wend.,  9 ;  Kedf.  Am.  Railway  Cases,  231,  233,  234 ; 
Staeeg  v.  Vemu  Cent  BaXtway,  27  Verm.  B.,  39.  And  so,  it  is  said  by  this  court,  that 
"the  people,  in  whom  the  sovereign  power  resides  in  this  free  country,  were  not  willing 
to  leave  this  dangerous  though  essential  right  of  eminent  domain,  a  power  to  deprive 
a  man  of  his  property  without  his  consent,  unguarded  by  barriers  of  a  permanent 
nature,  inserted  in  their  constitution  restrictions  upon  it.  They  impliedly  delegate 
the  right,  but  protect  the  citizen  and  aectue  to  him  the  value  of  his  private  prop- 
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erty :"    Wood/olk  v.  K  &  C.  jB.  R,  Cb.,  2  Swan,  431.   We  hold  the  proposition  to  be 
incontrovertible,  that  where  tlie  property  of  the  citizen  is  to  be  taken  and  appropri- 
ated under  the  right  of  eminent  domain,  the  statutes  authorizing  it  must  be  strictlj 
followed,  and  the  condition  of  indemnification  either  made,  or  beyond  all  perad- 
venture  assured,  becomes  a  precedent  condition  to  the  divestiture  of  the  owner's 
right :  Cooley  Const.  Lim.,  528.    8o,  if  a  statute  vests  the  title  to  lands  appropriated 
in  the  State  or  a  corporation  on  payment  therefor  being  made,  then  it  is  plain  that 
such  payment  is  a  condition  precedent  which  must  first  be  complied  with :  Ih^ 
SUuxy  V.  Fcj-m.  (kni,  B,  B.  Co.  27  Verm.  R.,  44.     In  that  case  the  statute  provided 
that  where  land  was  taken  by  a  corporation  for  the  use  of  their  road,  and  the 
parties  were  unable  to  agree  upon  the  price,  and  the  same  should  be  aaceitained  bj 
commissioners,  upon  the  payment  or  deposit  thereof,  the  corporation  shoaid  be 
deemed  seized  and  possessed  of  the  land.    It  was  held  that  until  the  payment  was 
made,  the  company  had  no  right  to  enter  upon  the  land  to  construct  the  road  or 
exercise  any  act  of  ownership  over  it,  and  that  a  court  of  equity  would  enjoin  them 
from  exercising  any  such  right.     This  case  follows  that  of  the  BalL  &  S^.  R.  R, 
Co,  V.  NesbiUy  10  How.,  395,  and  Bloodgood  v.  Mohawk  and  Hadwn  R  R  Co^  IS 
Wend.,  10,  where  the  statutory  provisions  are  similar:    Cooley  Const.  Lim.,  537. 
These  citations  sufficiently  illustrate  the  uniformity  of  the  rule  as  given  by  Chancel- 
lor Kent,  that  in  all  such  cases,  the  statute  that  deprives  the  citizen  of  his  property 
for  a  public  use  against  his  consent,  must  be  strictly  pursued.      The  charter  of  the 
defendant  sanctions  the  entry  and  possession  before  payment,  but  expressly  forbids 
a  divestiture  of  the  title  until  payment  is  actually  made.     But  where  it  sanctions 
the  entry  and  possession  before  indemnity,  it  is  upon  the  assumption  that  there  is  an 
absolute  guaranty  of  ultimate  indemnity.    It  is  stated  as  the  settled  and  fanda- 
mental  doctrine  that  government  has  no  right  to  take  private  property  for  public 
purposes  without  giving  a  just  compensation,  and  it  seems  to  be  necessarily  implied 
tliat  the  indemnity  should,  in  cases  which  admit  of  it,  be  previously  and  equitably 
ascertained,  and  be  ready  for  payment  concurrently  in  point  of  time  with  the  actual 
exercise  of  the  right  of  eminent  domain.    This  point  was  well  discussed  in  Thomp- 
son V.  Grand  Gulf  B,  B.  Co,,  3  IIow.  Miss.,  240 ;  and  the  decision  was  that  compen- 
sation muist  precede  the  seizure :  2  Kent,  409.  Such  seemed  to  be  the  opinion  of  the 
learned  commentator  last  cited.    But  upon  this  point  the  authorities  are  in  conflict : 
Vide  2  Serg.  &  Rawle,  360 ;  20  Johns.,  745 ;   6  Wend.,  634.    We  have  already  seen, 
however,  that  in  this  State,  the  indemnity  need  not  precede  the  seizure,  provided  the 
statute  secures  it  beyond  all  contingency.      And  the  best  security  guaranteed  under 
defendant's  charter,  is,  that  the  title  in  fee  remains  in  the  owner  until  the  indemnity 
is  paid.    And  this  brings  us  at  once  to  the  question,  what  remedy  remains  to  the 
owner  in  the  event  of  the  insolvency  of  the  corporation,  or  its  obstinate  refusal  to 
pay  the  indemnity  after  the  seizure  and  appropriation  of  the  land.      The  virtue  of 
a  judgment  and  execution  at  law  has  already  been  tested  and  found  unavailing. 
The  title  is  unquestionably  in  the  complainant,  but  he  could  not  bring  ejectment 
because  he  is  not  entitled  to  the  possession.     The  law  has  authorized  the  defendant 
to  enter  and  construct  its  road,  and  it  has  done  so,  and  is  now  operating  it  by  itself  or 
its  assignees.    The  sanction  that  the  law  gives  to  the  ent^y,  would  alike  defeat  the 
action  of  trespass.     Where,  then,  is  the  complainant's  remedy  7     His  property  has 
been  taken  without  his  consent.    His  right  under  the  organic  law  to  just  compensa- 
tion has  been  denied  him,  and  he  is  absolutely  without  remedy  in  a  court  of  law. 
But  there  is  no  wrong  without  a  remedy.    If  a  man  has  a  rights  he  must,  it  was  said 
in  a  celebrated  case,  have  a  means  to  vindicate  and  maintain  it,  and  a  remedy  if  he 
is  injured  in  the  exerciae  and  enjoyment  of  it.  It  is  a  vain  thing  to  imagine  a  zis^t 
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without  a  remedy,  for  want  of  right  and  want  of  remedy  are  reciprocal.     This 
principle  is  elementary,  and  without  it  human  government  is  a  failure :    Ashby  v. 
Wiiic,  2  Lord  Raym.,  953;    Winsmcyre  v.  Oreenbank^  Willes,*??;   Brooms  Max.,  147. 
The  complainant's  remedy,  if  anywhere,  must  be  found  in  the  injunctive  powers  of 
a  court  of  equity.     After  enumerating  many  of  the  instances  in  which  this  power 
will  l)€  exercised,  a  leame<l  author  observes,  "it  would  be  dimcult  indeed  to  enumer- 
ate them  all,  for  in  the  endless  variety  of  cases  in  which  a  plaintlfT  is  entitled  to 
equitable  relief,  if  that  relief  consists  in  restraining  the  commission  or  the  continu- 
ance of  a  wrongful  act  of  defendant  a  court  of  equity  administers  it  by  means  of 
the  writ  of  injunction : "  Eden.  Inj.,  ch.  1 ;  1  Madd.  Ch.  Pr.,  106 ;   2  Story  Eq.  Jur., 
^  872.    Among  the  instances  cited  by  the  last  named  author  is  that  where  the  right  of 
poA^^ion  and  property  is  being  injured,  obstructed,. or  taken  away  illegally  by  a 
railroad  company  :  2  Story  Eq.  Jur.,  J  929 ;  Bonaparte  v.  Camden  &  Aftfxn/  JR,  R.  G?.,  1 
Bald.  R.,  231.      In  the  latter  case,  says  Judge  Story,  the  principle  waa  strongly 
exemplified.    The  bill  was  brought  to  prevent  the  company  from  illegally  appropri- 
ating the  complainant's  land.    On  this  occasion,  Mr.  Justice  Baldwin  said :   "The 
injury  complained  of  as  impending  over  his  property,  its  permanent  occupation  and 
appropriation  to  a  continuing  public  use,  which  requires  the  divestiture  of  his  whole 
right,  its  transfer  to    the  company  in  full    property,  and   its  inheritance  to  be 
du^troyed  as  effectively  as  if  he  had  never  been  its  proprietor.      If  his  rights  of 
property  are  about  to  be  destroyed  without  authority  of  law,  or  if  lawless  danger 
impends  over  them  by  persons  acting  under  color  of  law — where  the  law  gives  them 
no  power — or  when  it  is  abused,  misapplied,  exceeded,  or  not  strictly  pursued,  and 
the  act  impending  would  subject  the  party  committing  it  to  damages  in  a  court  of 
iavr  for  a  trespass,  a  court  of  equity  will  enjoin  its  commission."    In  the  same  case: 
it  was  held,  that  although  an  act  of  the  legislature  appropriating  private  lands  to 
public  uses  without  compensation  first  being  awarded,  was  not  unconstitutional,  yet 
a  court  of  equity  will  issue  an  injunction  against  the  actual  possession  of   the  lands 
until  compensation  is  made:  1  Bald.  Cir.  R.,  226,  229;   Mohawk  &  Hudson  R,  R,  Co. 
V.  Artcher,  6  Paige  R.,  83.    If  indeed,  concludes  Judge  Story,  courts  of  equity  did 
not  interfere  in  such  cases,  there  would  be  a  great  failure  of  justice  in  the  country: 
2  Story  Eq.  Jur.,  ?928.    So,  it  was  held  in  StewaH  v.  Raymond  el  a/.,  7  S.  &  M.,  568. 
'*If  a  railroad  company  neglect  to  pay  the  owner  of  land  the  damages  awarded  for 
the  right  of  way,  equity  will  enjoin  them  from  using  the  land  until  the  damages 
are  paid :  Hill,  on  Inj.,  500.    And  so  in  the  case  of  Cozens  v.  Bognor  RaU.,  12  Jur. 
N.  S.,  727,  already  cited,  it  was  held  that  where  a  railway  company  entered  into  the 
po^^iession  of  the  land  and  constructed  their  road  without  having  paid  the  whole  of 
the  damages  assessed  therefor,  a  court  of  equity  will  enforce  the  payment  within  a 
time  named,  and  in  default  will  restrain  the  company  by  injunction  from  using  the 
land  until  the  price  is  paid:  1  Redf.  Rail.,  241.    And  so  in  the  case  of  Perks  v.  Wy- 
/MnU  R,  Co.f  3 ;  1  Gifi'.,  662,  it  is  held  that,  if  a  company  is  in  possession  under  a 
legal  title,  the  court  will  not  interfere  at  the  suit  of  a  person  alleging  an  adverse 
title  to  restrain  the  company  from  continuing  in  possession;  but  if  land  has  been 
taken  by  a  company  improperly,  or  if  the  conduct  of  the  company  has  been  vexa- 
tious, unreasonable  or  oppressive,  the  court  may  restrain  them  from  continuing  in 
posfiepsion  until  a  proper  compensation  has  been  made:    Kerr  Inj.  Eq.,  298.    We 
tiiink  we  may  safely  evoke  from  these  authorities,  as  well  as  from  the  authority  of 
!^oand  reason  and  principle,  an  ample  warrant  for  the  opinion  to  which  we  are 
brought,  that  the  complainant's  remedy  in  this  character  of  case  has  not  been  mis- 
taken by  his  bill,  if  there  be  no  other  complication  in  the  cause  by  which  th^t 
remedy  has  been  defeated.    We  have  been  referred  to  one  or  more  English  cases  .'n 
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conflict  with  this  current  of  American  authorities*,  but  we  choose  to  follow  our  own, 
if  for  no  other  reaflon,  because  the  right  of  the  citizen  here  reposes  upon  an  inrio 
lablc  guaranty  of  the  o%anic  law,  rather  than  tlie  volatile  breath  of  a  mere  act  of 
Parliament,  or  the  malleable  doctrines  of  the  English  common  law. 

The  case  of  Deere  v.  Guesty  13  Eng.  Ch.  Rep.,  516,  was  a  controversy  about  a  pri- 
vate right  of  way,  and' for  a  private  use  for  a  tram-road  connecting  a  limestone 
quarry  with  the  Dowlais  Iron  Works,  in  which  the  right  of  way  had  been  actnallj 
given  by  a  tenant  in  possession.    It  rests  upon  different  principles  from  those  gov- 
erning this  case.    The  Lord  Chancellor  in  that  case  disposed  of  the  equities  of  the 
parties  upon  the  ground  that  what  was  claimed  by  defendant  was  a  mere  right  of 
way.    If  they  are  not  entitled  to  that  right,  said  the  Lord  Chancellor,  then  they  are 
mere  trespassers,  and  the  plaintiffs  have  their  proper  legal  remedy.    We  have  seen 
that  no  such  remedy  exists  here  under  the  right  of  eminent  domain,  and  when  the 
statutory  remedy  fails,  the  injunctive  powers  of  a  Court  of  Equity  become  ihedemicr 
resort  for  the  enforcement  of  the  right  to  indemnity.     And  this  brings  us  to  the  con- 
sideration of  the  last  question  presented  upon  the  argument.    And  here  it  may  be 
observed  that  if  the  State,  as  assumed,  has  suffered  a  great  wrong  to  be  done  to  one 
of  its  citizens  and  has  connived  at  that  wrong  by  an  unlawful  exercise  of  its  prerog- 
ative right  of  eminent  domain,  and  is  here  to  claim  a  pecuniary  benefit  from  it, 
then  it  becomes  us  to  look  well  to  what  we  are  doing,  that  on  the  one  hand  the  State 
shall  suffer  no  disparagement,  and  on  the  other  that  the  rights  of  the  citizen  shall 
be  vindicated  and  rescued  in  a  contest  so  unequal.    We  have  been  reminded  in  ar- 
gument of  certain  axioms  of  the  common  law  of   England  applicable  to  kingly 
power,  and  which  never  obtained  in  the  jurisprudence  of  this  country.    It  b  not  true 
that  the  State  can  do  no  wrong,  and  there  can  be  no  shadow  of  difference  in  moral 
obliquity  between  the  mala  fides  of  a  man  and  the  punica  fides  of  a  commonwealth. 
If  such  shadow  there  be,  it  must  fall  upon  the  latter,  which  in  undertaking  by  strin- 
gent laws  to  enforce  fair  dealing  among  its  citizens,  should  lift  up  a  standard  of 
morality  for  the  people  worthy  of  a  sovereign.    The  State  was  not  forced  into  this 
controversy,  but  having  voluntarily  entered  it,  she  is  entitled  to  no  more  considera- 
tion than  the  humblest  of  her  citizens,  and  must  abide  by  the  mandate  of  her  own 
laws.    In  becoming  a  common  carrier  or  a  corporator,  or  partner  in  a  railway  com- 
pany, the  State  has  sunk  the  rights  and  dignity  of  the  sovereign  to  a  level  of  those  of 
the  citizen,  and  in  coming  to  litigate  those  rights  in  her  courts,  her  controversy  can 
be  treated  only  a«  one  betw^een  man  and  man :    8  Watts,  316 ;  9  Wheat,  904 ;  3 
McCord,  377  {&  Ala.  R,  814 ;  2  Pet.,  323;  1  Sneed,  354 ;  3  Sneed,  381.    It  ife  asumod 
then  on  behalf  of  the  State  that  she  holds  a  statutory  mortgage  upon  the  road-bed, 
and  all  the  appointments  of  the  defendant's  road,  which  takes  precedence  of  all 
other  demands.    And  it  is  contended  that  this  lien  when  acquired  by  the  issuance 
of  the  bonds,  has  priority  over  all  other  claims  existing  or  to  exist  against  said  com- 
pany.   And  such  is  the  provision  of  the  statute,  which  so  far  as  it  undertaken  to 
destroy  or  impair  existing  contracts,  is  simply  a  nullity.    But  these  bonds  are  to  be 
issued  as  sections  of  the  road  may  be  ready  for  the  iron  rails,  and  it  seems  they  were 
HO  issued  in  this  case.    When  so  issued  they  are  to  constitute  a  lien  and  mortsrage 
without  deed  upon  the  section  for  which  they  are  issued,  from  the  moment  of  issu- 
ance, and  if  to  every  section  the  bonds  are  issued  during  the  progress  of  the  work, 
then  the  entire  road  is  burdened  with  the  lien — the  mortgage  upon  each  section 
dating  from  the  issuance  of  bonds  to  that  section.    And  among  the  .conditions  t«> 
their  lawful  issuance  is  one  that  the  said  section  is  not  subject  to  any  other  Hen 
whatever,  and  this  must  be  made  to  appear  to  the  Governor  by  the  affidavit  of  tho 
Chief  Engineer  and  the  President  together,  with  the  affidavit  of  a  special  engineer 
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appointed  by  the  Governor  himself:  Act  1852,  ch.  61.  As  we  have  already  eeen, 
the  first  bonds  issued  to  the  defendant  upon  the  first  section,  were  issued  on  the  2od 
of  September,  1859,  and  the  last  on  the  29th  of  July,  1868.  When  were  the  bonds 
l^utd  for  the  section  located  over  the  complainant's  land  ?  When  was  the  assumed 
lien  upon  this  section  acquired,  if  such  a  thing  could  be,  as  a  mortgage  upon  prop- 
erty the  mortgagor  never  had  a  title  to?  Was  it  before  or  after  the  complainant's 
litigation  and  judgment  at  law  ?  The  State  has  not  shown  when  her  supposed  lien 
attached.  Did  the  State  go  forward  incautiously  and  issue  the  bonds  for  the  section 
in  question  without  demanding  to  know,  as  the  statute  requires,  what  other  claims 
or  demands  were  upon  it?  If  not,  did  she  have  information  that  the  complainant's 
land  had  been  taken  without  compensation  and  that  the  insolvency  of  the  defendant 
had  thus  far  baffled  all  efforts  at  indemnity  ?  These  are  pertinent  questions,  and  a 
Court  of  Equity  will  regard  with  suspicion  the  absence  of  all  affirmative  proof 
upon  this  subject  under  the  extraordinary  circumstances  of  this  case.  But  the 
statement  of  a  simple  and  familiar  principle  of  law  dissipates  this  whole  network 
of  complication  as  to  the  overshadowing  lien  and  demands  of  the  State.  The  de- 
fendant could  not  mortgage  what  was  not  his  own.  The  general  principle  is,  that 
nothing  is  mortgageable  unless  it  be  the  property  of  the  mortgagor.  The  mere 
franchise,  perhaps,  of  the  defendant  over  the  complainant's  land  was  the  subject  of 
mortgage,  and  such  a  mortgage  would  pass  the  defendant's  equity  without  deroga- 
tion to  the  complainant's  title  in  fee,  and  subject  to  indemnity  therefor.  Thus  far, 
and  no  farther,  could  the  State  have  acquired  a  lien.  And  this  does  not  divest  the 
fee.  In  the  case  of  the  SkUe  v.  Mexican  Gulf  Railway,  3  Rob.  La.  Rep.,  513,  it  is 
held  that  a  railway  where  the  soil  upon  which  it  is  laid  belongs  to  another,  the 
owners  not  having  been  expropriated,  is  not  susceptible  of  being  mortgaged  unlcFs 
authorized  by  the  Legislature,  and  that  future  property  can  never  be  the  subject  of 
conventional  mortgage.  And  in  the  case  of  the  Borough  of  Easton's  Appeal,  47  Pa, 
S.  Rep.,  255,  it  was  held  that  a  mortgage  by  a  corporation  of  their  franchise  prop- 
erty and  effects,  given  after  their  entry  upon  lands  and  before  judgment  for  dama- 
ges, will  bind  their  equitable  interest  therein,  subject  to  the  payment  of  the  judg- 
ment for  the  purchase  money.  The  defendant  then  in  this  case  not  having  a  mort- 
gageable interest  in  the  fee  could  make  none  to  the  State,  nor  could  such  a  para- 
mount lien  have  been  acquired  by  the  State  upon  the  dependant's  land  until  his 
constitutional  right  to  just  compensation  had  been  discharged.  The  case  of  Pierce 
V.  MUvaukee  &  St.  Paul  Railway  Company,  1  Am.  Rep.,  203,  to  which  we  have  been 
referred,  bears  but  little  analogy  to  this.  In  that  case  there  had  been  a  sale,  and  the 
contest  was  between  the  mortgage  and  the  vendor's  lien.  In  this,  there  has  been  a 
violation  of  the  constitutional  rights  of  the  citizen  whose  property  has  been  taken 
without  his  consent  He  has  no  technical  lien  upon  the  property  itself,  but  he 
stands  upon  the  constitutional  right  to  indemnity  which  can  only  be  discharged  in 
the  manner  required  by  the  organic  law,  a  payment  of  "  just  compensation."  We 
hold  in  this  case  that  the  State  has  never  acquired  such  a  lien  upon  complainant's 
land  as  to  divest  or  defeat  his  right  to  the  just  compensation  secured  to  him  by  the 
organic  law.  The  right  of  eminent  domain  lawfully  exercised  is  entirely  compati- 
ble with  fair  and  honorable  dealing  in  the  sovereign.  It  gives  no  sanction  to  an 
act  of  robbery  under  the  forms  of  law.  The  principles  of  this  opinion  have  already 
indicated  in  the  main  the  equities  of  the  other  defendants  in  this  cause.  It  has  been 
suggested  that  the  Nashville  &  Chattanooga  Railroad  Company,  pending  this  liti- 
gation, has  become  the  purchaser  of  the  Nashville  &  North-western  Railroad.  If 
this  be  true,  this  changed  relation  can  in  no  way  change  or  affect  the  liabilities  of 
the  parties,  as  the  doctrine  liz  pendent  fixes  upon  said  company  full  notice  of  the 
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litigation,  and  all  the  equities  of  complainant  in  the  cause.  The  defense  of  inno- 
cent purchaser  or  contractor,  or  lessee,  ajs  relied  upon  in  the  defendant's  answer,  can 
avail  nothing.  There  can  be  no  innocent  purchaser  from  one  not  seized  of  the  title: 
Craig  v.  LepeVj  2  Yerger,  193. 

We  have  given  to  this  important  cause  that  degree  of  consideration,  investigation 
and  thought  which  its  magnitude  demands,  and  we  are  brought  to  the  conclonon 
that  the  equities  of  the  cause  are  with  the  complainant.  We  have  been  admonished 
at  the  bar  that  the  effect  of  the  confirmation  of  the  Chancellor's  decree  in  this 
cause,  will  be  to  stop  the  United  States  mails,  to  check  the  impulse  of  indnstrial 
progress,  to  cut  in  twain  an  important  line  of  trade  and  travel,  and  to  bring  upon 
the  public  and  especially  upon  this  commonwealth,  trouble,  inconvenience  and  mis- 
fortune. These  are  considerations  which  in  a  case  like  this,  should  not  be  presvd 
upon  a  tribunal  of  justice.  There  is  neither  magic  nor  terror  in  public  policy, 
when  it  obstructs  the  path  of  constitutional  right  A  decree  will  be  entered  here 
a>,'ainst  the  Nashville  &  North-western  Bailroad  Company  for  the  complainant's 
debt,  interest  and  costs,  to  be  paid  into  the  office  of  the  clerk  of  this  court,  in  ninety 
days  from  the  final  adjournment  of  the  present  term  of  this  court,  and  in  default 
thereof,  the  defendants  to  this  bill,  and  ail  other  persons,  parties  and  corporations 
will  be  enjoined  and  forbidden  from  the  use,  occupation  and  operation  of  so  much 
of  said  Nashville  &  North-western  Railroad  as  is  located  over  the  lands  of  the  com- 
plainant, until  his  said  **  compensation  "  be  paid. 


BOOK  NOTICES. 


A  Treatise  on  the  American  Law  of  Ecisernenis  and  Servitudes,     By  Emory  Wa3IIBURX, 
LL.  D.    Third  edition.     Boston:  Little,  Brown  &  Co.     1873. 

Wc  iave  before  us  the  above-mentioned  work  of  that  able  author,  who  has  in  a 
former  treatise  given  to  the  profession  and  to  the  country  a  fine  exposition  of  that 
mofit  abstruse  and  technical  branch  of  the  law, viz. :  The  Law  of  Real  Property.  The 
liitter,  owing  to  the  vast  field  of  matter  to  be  gone  over,  and  the  number  of  subjects 
to  be  reviewed,  U  necessarily  brief  in  the  discussion  of  each  particular  branch,  but, 
nevertheless,  contains  all  the  fundamenUiI  principles  pertaining  to  the  law  of  re;il 
tirfate,  both  corporeal  and  incorporeal.  The  learned  author's  recent  book  contains  a 
full  and  comprehensive  discussion  in  detail  of  one  special  branch  of  incorporeal  prop- 
erty, viz.:  Easements  and  Servitudes,  and,  after  a  somewhat  cursory  examination,  we 
l-lieve  that,  in  the  main,  the  law  is  correctly  laid  down. 

One  point,  however,  attracte<l  our  attention,  in  reference  to  which  we  beg  leave  to 

differ  with  the  learned  writer.     On  page  129,  speaking  of  acquiring  easements  by 

pre?cr!ption,  he  says:  "What  shall  be  taken  to  be  a  sufficiently  long  period  of  use,  or 

*-njnyment,  to  create  a  prescription  or  presumptive  grant,  in  the  mo<lem  use  of  tli? 

term,  is  understood  to  correspond  with  the  local  period  of  limitation  for  quietin-j 

titles  to  land.    In  England  it  is  twenty  years."    He  then  proceeds  to  give  the  length 

of  time  reriuired  in  the  different  States,  and  says :  "In  Georgia  and  Tennessee  the 

period  w  seven  years."    It  is  true  that  the  "local  period  of  limitation  for  quietins; 

ii.les  to  land"  is,  in  this  State,  by  section  2763  of  the  Code,  act  of  1819,  chapter  2^, 

K'ven  years,  but  the  party  must  have  seven  years  adverse  possession,  "holding  by 

f  jnveyance,  devise,  grant,  or  other  assurance  of  title,"  and  such  holding  "  without 

any  claim  by  action  at  law  or  in  equity  commenced  within  that  time,  and  efiectually 

pr'iseciited  against  him,  vests  in  him  a  good  and  indefei^ible  title  in  fee  to  the  land 

<it>criljed  in  his  assurance  gf  title."    Here,  it  will  be  observed,  the  party  must  claim 

p.niler  an  assurance  of  title^  and  so  claiming  adversely  for  seven  years  gives  him  an 

ii..itf€»n9ible  title,  but  the  question  of  how  long  a.  period  of  time  is  required  to  "  create 

-!  prt*cription  or  prescriptive  grant  "either  of  land  or  of  an  ea.sement,  is  not  and  c;in 

not  be  affected  by  this  statute.     In  the  c.ise  of  Lessee  of  Brock  et  al.  v.  BurcheU,  2 

.Sff.'in,  27,  the  Court,  per  Totten,  J.,  say:  " We  may  observe  that  it  is  a  well-setilod 

T  Ae  of  property,  applicable  to  corporeal  as  well  as  incorporeal  hereditaments,  that  a 

jjrant  or  other  legal  conveyance  may  be  presumed,  where  a  person  claiming  to  l)e 

owner  Las  been  in  the  use  and  possession  for  a  period  of  twenty  years:    Hanes  v. 

P'cJqh  lessee^  M.  &  Y.,  228;  Gilchrist  v.  McGee,  9  Yerg.,  457.    This  court  has  adopted 

•he  period  of  twenty  years  in  conformity  to  English  decisions,  and  it  was  adopted 

iKc-re  in  analogy  to  the  Statute  of  Limitations:  21  J.  1,  ch.  16." 

In  a  very  recent  case,  Foster  v.  Ploimnan  &  Eve^  decided  by  the  Arbitration  Court 
the  judgment  of  the  court  below  was  affirmed,  and  although  no  written  opinion  wa^ 
di-'livered,  yet  the  charge  of  Baxter,  Circuit  J.,  was  very  full  upon  the  manner  of 
.V.  fjiiiring  eagementfl,  and  he  stated  the  law  to  be  in  accordance  with  the  above-citetl 
f  .1  <e  in  2  Swan.  In  the  light  of  these  authorities,  we  conclude  that  the  learned  author 
i^  mistaken,  mi  least  a.s  to  the  law  in  Tennessee. 

The  subject  of  easements  is  becoming  of  more  importance  in  this  country  as  ti.e 
country  itself  grows  older  and  more  densely  populated ;  and  in  proportion  as  men 
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increase  and  come  more  in  contact  with  each  other,  so  the  opportunities  for  acquirin;; 
rights  and  for  the  infringements  of  rights  increa-e;  hence,  in  densely  inhabited  cities 
and  thickly  settled  portions  of  the  country,  the  law  in  reference  to  rights  of  wsti 
dedication  of  ways  to  the  public,  rights  of  light  and  air,  rights  of  property  in  mills, 
Htrenms  and  water  courses,  becomes  of  the  greateaL  importance. 

We  think  that  those  subjects  the  author  has  treated  exhaustively.  His  analysis  of 
tlie  cases  presented  is  thorough  and  his  style  pointed.  The  law  of  incorporeal  prop- 
erty is,  in  this  country,  comparatively  in  its  infancy,  and,  without  reflecting  upon  the 
learning  and  ability  of  the  author  we  might  say,  with  Lord  Coke,  "  yihU  timtU  invm- 
turn  eat  et  perfectum,** 


The  Law  of  Remedies  for  Torfs^  including  Heal  AcHona,  Pteadrnff^  Evidence,  Damngc^. 
By  Francis  Hilliard.  A  second  edition  of  708  piges,  not  including  the  appen- 
dix of  forms.    Little,  Brown  &  Co.,  Boston. 

It  is  somewhat  uncertain,  if  we  were  required  to  sujrgeat  an  appropriate  name,  undtr 
w  hat  title  we  should  cla«»sify  this  book.  The  author  denominates  it  a  "  ux)rk  .  .  designed 
to  be  a  sequel  ...  to  another  6oo^,"  which  explanation,  he  says,  "is  necessary  .  .  . 
t )  s.ivo  the  present  treatise  from  the  charge  of  bsing  more  desultory  and  disconnecteJ 
til  an  any  legal  text-book  ought  to  be." 

It  does  not  pretend  to  be  a  commentary,  though  it  w  divided  into  books,  chapterF, 
and  sections,  with  notes  and  cited  cases.  Neither  has  it  the  merit  of  a  digest,  though 
it  is  a  mere  citation  of  cases,  for  it  lacks  that  peculiar  and  convenient  arrangement 
wliich  renders  a  good  digest  so  invaluable  to  the  practitioner.  If  we  were  to  attempt 
to  characterize  it,  we  should  say  it  is  a  collection  and  abstract  of  authorities  upon  the 
hubjects  mentioned  at  the  heads  of  chapters. 

The  author  tells  us  in  his  preface  that  the  "  following  pages  might,  without  marked 
impropriety,  have  been  scattered  among  the  chapters  of  his  former  work,"  and  require 
to  be  read  in  connection  with  the  former  bef  )re  the  question  of  their  pertinency, 
utility,  and  methodiral  propriety  can  be  fairly  passed  upon." 

No  one  who  reads  them  will  g:iinsay  this  patent  fact,  while  many  will  wish,  doubt- 
lev,  for  their  times'  sake,  not  to  mention  other  obvious  considerations,  that  he  had 
"scattered"  them  among  the  chapters  of  his  "former  work." 

The  author  has  not,  like  Mr.  Bishop,  announced  his  purpose  to  write  a  "series  of 
les:al  books  covering  the  entire  field  of  our  civil  and  criminal  law,"  but  he  does  ex- 
hibit an  ambition  to  make  nfeic  "legal  books,"  in  which  he,  like  that  author,  find.<< 
opportunity  for  frequent  reference  to  othero,  also  the  workmanship  of  his  hand?. 
And  the  advantage  of  this  author  in  being  able  to  refer  to  what  he  has  done,  in  thii» 
work,  is,  in  consideration  of  what  both  have  accomplished,  at  least  balanced  by  Mr. 
Bishop's  in  the  agreeable  expectation  he  assiduously  cultivates  by  broadly  hinting  at 
what  is  yet  to  come, 

Mr.  Taylor,  in  his  "  Landlord  and  Tenant,"  collects  a  number  of  decisions  on  one 
side  of  questions  and  a  number  on  the  other,  and  leaves  the  reader  to  evolve — from 
his  own  innate  consciousness,  perhaps — on  which  side  the  weight  of  authority  rest?: 
but  Mr.  Hilliard  seems  only  to  have  endeavored  to  abstract  from  a  considerable  num- 
ber of  decisions  u[wn  certain  subjects ;  he  tells  us,  merely,  that  so  and  so  has  been 
(hrided.  This  is  the  plan  of  the  "work,"  and  to  those  who  desire  a  citation  to  mere 
judicial  ipse  dirits^  and  are  indifTerent  to  the  principles  relied  on,  or  the  logic  of  their 
discussion,  it  will,  perhaps,  prove  of  use;  that  is,  if  it  happens  to  contain  what  they 
are  looking  for. 
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If  "works"  of  thifl  character  find  any  general  favor  with  the  profession  it  will  he 
a' affording  to  that  class  above  indicated  a  ready  access  to  something  decided^  and  will 
•  nly  have  weight  with  a  respectable  judiciary  in  proportion  as  the  aathorities  cited 
are  found  to  be  supported  by  precedent,  principle  and  reason. 

If  what  the  profession  need  is  not  well-digested  comments  upon  principles,  with 
references  to  a  few  acknowledged  leading  cases,  if  the  field  for  comment  and  discussion 
has  been  utterly  exhausted,  it  may  be  wortliy  of  consideration  whether  the  general 
preference  given  by  the  profession  to  dijjests  of  decisions  and  volumes  of  selected 
ca«s,  ought  not  to  operate  as  a  virtual  injunction  upon  the  preparation  of  works  after 
this  method.  Unless  the  ability  to  cite  a  greater  number  of  cases  on  one  side  than 
t!ie  other  is  become  to  be  a  question  of  merit  in  counsel,  and  which  shall  literally 
determine  the  weight  of  authority,  then  this  conglomerate  collocation  of  decisions  can 
not  meet  the  necessity  which,  it  seems  to  be  assumed,  exists. 

The  fault  of  our  American  jurisprudence  is,  that  we  have  too  much  and  too  latitu- 
'iinal  decision,  and  too  little  adherence  to  principle  and  precedent.  At  the  rate  at 
which  we  are  now  proceeding,  it  will  soon  come  to  be  a  lifetime-task  for  one  to 
familiarize  himself  with  the  decisions  of  his  oAvn  State,  much  less  to  glance  at  those 
pilw,  bound  up  in  immemorial  sheep,  of  the  thirty-seven  States  of  this  Govern- 
in  en  t. 

-lad  here  we  may  remark,  that  the  evil  of  separate  State  jurisprudence  is  in  no 
«fav  more  pertinently  examplcd  than  in  this  very  opportunity  for  diversity  and  con- 
riiit,  to  say  nothing  of  the  excess  of  authority  now  so  rapidly  accumulating  upon  us. 

But,  if  we  must  have  volume  upon  volume  of  reports  annually  issued,  let  them 
i-'-ntain  only  decisions  upon  new  and  unprecedented  4mmti^ — and  the  field  is  surely 
■iniple  and  important  enough  to  engage  the  zeal  and  gratify  the  ambition  for  more 
report**. 

So,  if  we  must  have  "works"  on  the  law,  its  practice,  pleadings,  and  the  rules  of 
evidence,  let  them  show  wherein  old  rules  or  principles  have  been  innovated  upon, 
overruled,  or  differently  applied,  and,  along  with  this,  a  cit^ition  of  the  cases  and  a 
^nsfgeetion  of  the  points  of  variance,  etc.  If  new  questions  are  adjudicated,  let  it  be 
^liown  what  they  are,  accompanied  by  something  approaching  a  correct  syllabus  of 
t  r  e  cases.  It  is  not  so  much  a  question  of  ability  to  purchase  books,  but,  rather,  are 
tliey  first-rate  authorities,  instead  of  mere  volumes  of  adjudications. 

The  iottt  ensenibte  of  the  volume  before  us  is  in  keeping  with  the  fashion  of  the  day 
in  the  book  line,  which  gives  wide  margin  and  large  type,  upon  the  principle,  doubtless, 
tiiai  the  number  of  pages  will  increase  in  proportion  as  the  quantity  of  matter  on 
t^Hi  decreases;  and,  it  may  be  added,  that  some  two  hundred  pages  more  "copiou^ 
iJ.iitions  of  recent  cases,"  distinguish  this  from  the  first^itioiy/_  '  J  -  /  ^     "'^^ /  f 

A  Treatise  on  the  Criminal  Law  of  the  United  States,  By  Fbancis  Wharton,  LL.  D. 
S<  venth  and  revised  edition.  Kay^  &  Brother,  1 9  South  Sixth  Street,  Philadelphia, 
For  ?ale  by  W.  T,  Berry  &  Co.,  Nashville,  Tenn. 

The  seventh  and  revised  edition  of  this  standard  work  is  comprised  in  three  royal 
T<  {limes,  covering  nearly  twenty-five  hundred  pages,  substantially  bound,  thoroughly 
iii'lexed,  and  printed  in  the  very  best  style  of  the  art.  There  is  no  treatise  on  this 
I'lanch  of  the  law  in  our  language  so  critical,  comprehensive  and  exhaustive.  It 
iT'vers  the  whole  field  of  criminal  jurisprudence.  The  third  volume  of  this  edition 
i*  made  up  almost  entirely  of  new  matter,  to  make  room  for  which  the  author  has 
re-arranged  the  topics,  devoting  the  first  volume  to  Principles,  Pleading  and  Evi- 
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dence,  the  second  to  Crimea),  and  the  third  to  Practice.  The  work  contains  a  vigilant 
scrutiny,  careful  analyKi:*,  and  copiou.'i  citations  of  English  and  American  decision.**. 
But  there  is  another  feature  of  this  new  edition  which  we  are  pleaded  to  see,  and  to 
which  we  call  attention  in  the  words  of  the  learned  author  himself:  "  Recent  inves- 
tigations have  shown  that  the  chief  maxims  and  definitions  of  the  English  criminaJ 
law  were  taken  from  the  Roman  and  canon  jurists.  It  might,  therefore,  be  well 
argued  that  the  reasoning  of  those  jurists,  when  laying  down  such  maxims  and  defi- 
nitions, has  the  weight  that  belongs  to  the  opinions  of  our  own  early  courts  when  ex- 
plaining their  decisions;  and  it  might  be  further  claimed  that  the  dissertations  on 
such  points  of  subsequent  jurists,  down  to  the  present  day,  may  be  consulted  with  an 
advantage  approaching  to  that  derived  from  the  study  of  commentators  on  the  naiue 
topics  who  write  in  our  own  tongue.  But  even  if  this  be  not  conceded,  there  are  in- 
dependent reasons  why  the  task  of  appealing,  as  I  do  copiously  in  this  edition,  to 
those  authorities,  may  not  be  without  practical  value  to  our  own  criminal  junspni- 
dence.  We  are  apt  to  forget  that  the  same  perfection  which  imperial  Rome  obtaitietl 
in  history,  in  poetry,  and  in  oratory,  it  obtained  in  jurisprudence;  and  that  the  writ- 
ings of  the  Roman  jurists  bear  about  the  same  relation  to  the  distinctive  and  peculiar 
productions  of  mediseval  English  law,  as  do  the  Annals  of  Tacitus,  the  Satires  <*f 
Juvenal,  and  the  Speeches  of  Cicero,  to  the  distinctive  and  peculiar  productions  of 
It^nglish  mediaeval  literature.  We  are  apt  also  to  forget  that  so  far  as  concern-^ 
questions  of  philosophical  and  comparative  juri!»prudence,  the  structure  of  our  country 
OH  a  federal  republic,  extending  over  half  a  contirent,  has  much  more  in  coiunion 
with  that  of  the  coRmopolitani.<m  of  imperial  Rome  than  it  has  with  the  particular- 
ism of  mediaeval  England,  limited  to  half  an  island.'^ 


Reports  of  Cases  Argued  and  Determined  in  tite  Supreme  Judicial  Court  of  Nevf  Tfairff>~ 
shire.  John  M.  Shiklky,  State  Reporter.  Vol.  LII.  Concord :  Published  by 
B.  W.  Sanborn  &  Co.     1873. 

We  are  under  obligations  to  the  able  Reporter  for  the  present  volume. 

The  New  IlanipHhire  Reports  are  of  great  value  to  the  profession — of  greater 
value  than  those  of  any  other  State,  nay,  of  greater  value  than  many  modern  text 
books  or  digests, — for  the  reason,  that  they  contain  not  only  the  able  and  exhaustive 
opinions  of  the  Supreme  Court,  but  also  the  briefs  of  counsel,  seemingly,  in  full. 
The  present  Supreme  Bench  of  New  Hampshire  is  a  verj'  able  one,  and  appears  n<»t 
to  be  content  with  merely  deciding  points  raised,  but  evidently  aims  so  to  decide 
them  aa^to  preWnt^iKeir  9ffit  again  l)eing  raised.  Its  opinions  are  marked  with 
logical  legal  thought,  and  bvei^  position  fortified  by  almost  all  the  authorities  pos- 
sible to  be  collected.  We  know  many  of  the  profession  prefer  to  have  simply  the 
conclusions  to  which  a  court  comes  without  being  informed  of  the  reasons  on  which 
it  bases  them.  And  we  partially  share  this  feeling.  It  is,  we  must  admits  at  thi<« 
clay,  when  "authorities"  are  so  much  in  demand  and  so  much  deferred  to 
ePiKJcially  refreshing  now  and  then  to  light  upon  some  old  time,  strong-bra iii^j 
thinker  who  speaks  the  law  "  as  one  having  authority,"  and  not  as  the  scribes.  l\\it 
we  are  somewhat  inclined  to  think  that  really  the  very  best  way  to  check  this  mania 
for  citing  authorities  (many  of  them  of  no  application  whatever  to  the  point  in 
hand)  is  for  the  Supreme  Tribunal  of  each  State  to  adopt  the  course  of  the  Supreme 
Court  of  New  Hampshire,  and  attempt,  in  effect,  to  exliaust  them.  For  instance 
if  the  present  system  of  reporting  in  that  State  is  kept  up  the  time  must  soon  come 
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wkn  her  lawyers  will  not  need  the  aid  of  text  books  or  Reports  of  other  StaUs.  In 
inth,  we  think  the  present  volume  before  ua  would  prove  as  serviceable  to  a  lawyer 
ui  this  or  any  State,  as  any  text  book  or  even  digest  we  pould  refer  to.  He  Avould 
here  find  many  of  the  most  interesting  questions  of  jurisprudence  exhaustively  dis<- 
^1L^^  and  explained,  and  other  books  referred  to  wherein  he  could,  if  he  so  wished, 
ivniinue  their  more  elaborate  investigation.  It  combines  the  text  book  and  the  dii?cst, 
and  KTuething  more;  for  not  only  are  the  principles  and  conclusions  of  law  stated, 
■'Ui  the  rear«on8  upon  which  they  are  founded,  and  not  merely  ascribed  to  one  casi; 
;mt  tra(t'd  through  a  long  series  of  cases.  The  volume  is  about  the  ordinary  size  of 
>":ate  Report;*,  containing  661  pages.  We  notice,  however,  that  although  the  tyj)e 
:t<J  L-^  lar^  and  clear,  yet  the  print  has  been  so  solidly  arranged  as  to  give  totacJi 
1  i::f  cDUKiderubly  more  matter  than  to  be  found  in  similar  works.  Its  typography 
LJid  meohanical  oulht  can  not  be  too  highly  praised. 

The  Rei>ort€r  hius  added  several  quite  valuable  notes  to  difrcrent  cases,  and 
h^  displayed  in  every  particular  the  correctest  taste  and  most  pains-taking  care. 
'iU'  Index  (one  of  tlie  most  important  features  to  any  character  of  book)  is  cxccp- 
ii"nally  excellent. 

In  the  July  and  October  numbers  of  this  Review  for  1873,  and  the  January 
ruDiltei,  1S74,  we  gave  a  digest  of  many  of  the  opinions  to  be  found  in  this  volunio, 
ir»i:i  proof-sheets  kindly  furnished  by  the  Reporter,  from  which  our  readers  have, 
1  ^ rhi^is,  been  enabled  to  judge  for  themselves  of  the  number  of  interesting  (jucs- 
•i ^ri^  UL>cussied  and  decided. 


•1  Treatise  on  the  Piactice  in  Probate  Courts  in  the  Probate  of  Wilh  and  Settlement  of 
E^tifr^^  in  the  State  of  lUinoUj  with  Fonns  of  WUlSj  Codicils,  Pdiiioris,  Orders,  Re  port  sf 
•'^-^'l^tneTUs,  and  Cfer/V  EntricSj  uaed  in  Cou7ity  Courts  in  the  adminudration  of  E.<iatc.<. 
I^y  Levi  Kobth,  Esq.    Chicago:  Callaghan  &  Co.    1873. 

1*^JA  admirable  little  book  must  prove  of  indisjiensable  assistance  to  the  prolVs- 
n  in  IllinoiM.     Every  State  should  have  a  similar  one.     Although  especially  in- 

'  -  lui  for  the  profession  in  that  State'^^'e  can  yet  see,  from  the  glance  we  have  taken 

''■^'^r,<^h  its  pages,  that  it  would  also  very  greatly  assist  practitioners  in  other  States. 

IV ".ry  county  judge,  in  this,  and  all  the  States  in  which  no  similar  work  has  bc^tn 
'^i'li'hcd,  should,  by  all  means,  secure  a  copy.  AVe  recommend  the  following  lines 
'•  the  thoughtful  consideration  of  County  Judges :    "It  is  believed  that  in  some- 

Vnc  less  than  every  forty  years — perhaps  nearer  each  thirty  years — all  of  the  prop- 
'^v  fif  the  country  is  subjected  to  administration.    In  this  are  involved  the  rights  of 

-i  io^jSj  children,  creditors  and  legatees,  the  protection  of  which  depends  upon  the 
'  -"i  knowledgce,  vigilance  and  integrity  of  judges,  personal  representatives  and 

ftMnieys.  If,  therefore,  measured  by  the  amount  of  property  involved,  and  the 
;•  'iuon  of  the  parties  interested  in  the  settlement  of  estates,  it  will  appear  that  the 

"•  'ate  juriMliction  of  County  Courts  is  of  much  greater  importance  to  the  people 
'in  the  civil  jurisdiction  of  Circuit  Courts.  And  what  a  responsibility  does  this 
■'vf  he  upon  judges  of  County  Courts."  We  coincide  with  the  opinion  that  it  is 
-II  j{  ly  shameful  for  county  judges  to  accept  the  office  without  a  previous  reasonabk' 
I  '*  juration  for  its  duties,  and  an  honest  effort  afterwards  to  fully  understand  and 
'■  -lijiully  and  intelligently  discharge  them,  whether  sufficiently  compensated  or  not. 
No  thoroughly  honest  man  would  accept  or  retain  an  office  under  other  circum- 
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We  find  tlie  work  also  of  great  practical  assiBtance  to  the  profession  in  other 
States  than  Illinois,  for  the  reason  that,  although  based  upon  the  Illinois  Btatuki* 
and  decisions,  yet  frequent  references  are  made  to  the  decisions  of  many  of  the 
States,  and  to  text  books,  and  because  of  the  great  similarity  of  the  Statutes  of  all 
the  States  on  Probate  Practice. 


The  Law  of  InsurancCf  as  applied  to  Fvre,  LifCy  Accident  and  Guarantee,  and  atho'  rum' 
maiitime  risks.    By  John  Wilder  Mat.    Boston :  Little,  Brown  &  Co.    1873. 

It  is  well  known  to  the  profession  that  we  have  many  books  relating  to  Insurance. 
Most  of  these  are  mere  digests  of  conflicting  decisions,  in  which  the  authors  have 
merely  copied  the  head-notes  of  the  reporters,  not  giving  enough  of  the  ftets  of  the 
cases  to  make  a  useful  and  practical  book.  This  is  an  effort  at  a  methodical  arrange- 
ment of  decided  cases,  blended  with  elementary  discussions,  showing  the  peculiar 
nature  of  a  contract  of  insurance.  The  author  has  succeeded,  in  the  discnssion  of 
ailjudicated  cases,  in  ()ointing  out  the  principles  of  harmony  or  discordance  which 
run  through  them  as  a  whole,  and  where  harmony  was  attainable  has  fused  thectises 
to  a  unity  and  enunciated  the  principles  of  law.  Many  of  the  subjects  discussed  an* 
new,  and  have  not  as  yet  been  sufficiently  elaborated  to  conclude  that  the  law  of  8ucb 
ij?  settled.  Whatever  has  l^een  announced  is  here  discussed,  and  the  author  has  lai^l 
the  foundation,  from  which  the  profession  m-iy  safely  and  confidently  advance,  aud 
upon  which,  we  suspect,  he  proposes  to  build  in  the  future. 

In  type  and  style  the  book  reflects  credit  upjn  the  well-known  house  of  the  pub- 
lishers, and  will,  as  it  should,  be  eagerly  sought  for  by  the  legal  profession,  and  the 
officers  of  insurance  companies. 


California  Citaiions :  An  Alphabetical  Table  of  aJl  the  Gases  died  in  the  Opinions  of  tht 
California  Reports,  and  of  the  California  cases  cited  in  the  Reports  of  other  ikaies;  vith 
the  points  at  to  which  they  are  eit4;d  approved,  affirmed,  criiicisedy  dmibted,  denied,  or  or^f- 
rukd.    By  Eobert  Desty.     San  Francisco :  Sumner  Whitney  &  Co.     1874. 

The  object  of  this  work,  to  use  the  language  of  the  author,  is  to  show  the  value  «# 
authority  in  California  of  cases,  both  foreign  and  domestic,  referred  to  by  the  Supreme 
Court  of  that  State,  and  the  extent  to  which  California  cases  have  been  adopti.il  or 
denied  by  the  Supreme  Courts  of  other  States.  A  brief  statement  of  the  subjects 
discussed,  and  the  point  as  to  which  each  case  has  l)een  cited  is  given,  and  the  eiftii 
of  the  citation  expressed  in  the  words — approved,  affirmed,  cited,  commented  on, 
criticised,  distinguished,  disapproved,  doubted,  denied,  followed,  limited,  modified,  or 
overruled. 

The  volume  contains  688  pages,  and  from  this  and  the  character  of  the  work  3": 
sketched  above  the  reader  can  judge  of  the  great  amount  of  labor  that  most  nect-^- 
sarily  have  been  bestowed  upon  it.  As  far  as  we  are  able  to  judge,  from  the  exarnim- 
lion  given  it,  the  author  seems  to  have  performed  his  work  carefully  and  well.  It 
mupt  certainly  prove  of  great  value  to  the  bar  of  California.  It  seems  to  us,  h<»«- 
over,  that  the  value  of  a  work  of  this  kind  could  be  very  much  enhanced  by  not  only 
arranging  the  cases  cited  alphabetically,  but  also  the  heads  of  subjects  passed  Ujion  tr 
discussed.    This  could  be  made  the  subject-matter  of  a  second  volume. 


A. 
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TU  Xfv  York  Supreme  C>uH  Reports.  Cases  detennined  in  the  Supreme  Court  of  Neto 
TorLfmn  Jvne  to  Nmember,  1873.  Edited  by  Isaac  Grant  Tiiomps<:)N  and  Rob- 
ley  D.Uook.    Vol.1.     Allmny :  John  D.  Parsons,  Jr.,  Publisher.     1874. 

We  are  informe<l  by  the  publisher  that  these  Reports  will  be  issued  in  monthly 
parts,  after  the  style  of  the  English  Law  Reports,  and  each  part  will  contain  an  index, 
table  of  caaea  reported,  etc.  A  complete  index,  table  of  cases  cited  and  reported,  etc. 
«ill  be  furnisl)ed  at  the  close  of  each  volume.  The  present  volume  contains  one 
Inndred  and  seventy  cases  reported  in  full,  and  abstracts?  of  thirty-nine  others. 
Many  of  the  cases  will  prove  of  quite  general  interest.  Rirbour's  and  Lansing's 
K'porta  having  been  discontinued,  will  be  replaced  by  these,  which  promise,  under 
he  supervision  of  so  well-known  and  able  a  lawyer  as  the  editor  of  the  Albany  Law 
Journal,  to  fully  meet  the  want  they  are  intended  to  supply.  The  type  used  in  this 
first  volume  is  large  and  clear,  and  in  every  respect  its  mechanical  outfit  and  execu- 
lii-n  i>  excellent.  The  price  of  these  Re[)orts  will  be  $5  i^er  volume  (bound),  or  $15 
f>*:r  rear,  in  monthly  parts. 


^'^<-i  argued  anfl  detennined  in  thn  Circuit  ami  District  Courts  of  the  United  StnfeSffor  the 
^!tnlh  Judieicd  Circuit,  By  JosiAH  II.  Bissell,  of  the  Chicago  bar,  OflBcial  Re- 
I>orter.    Vol.  1— 1851-J867.    Chicago:  Callaghan  &  Co.     1873. 

Tha  volume  is  the  first  of  a  series  which  is  designed  to  include  the  leading  decis- 
i'  n.^  of  the  United  States  Circuit  and  District  Courts  for  the  Seventh  Judicial  Circuit 
'iucethe  time  of  McLean's  Reports,  and  to  form  w^ith  them  a  continuous  and  harmo- 
fioiNBerics.    Many  of  the  decisions  reported  in  this  volume  are  accompanied  by  ex- 
i:iiisuve  notes  of  the  reporter  that  add  to  them  a  greatly  enhanced  value.    We  know 
"'  no  volume  of  Reports,  of  late  years,  in  editorial  execution  so  nearly  perfect.    The 
f'-ader  will  remember  that  in  the  first  number  of  this  Review  appeared  two  articles  on 
tn^?abjeetof  the  Powers  of  Municipal  Corporations  and  their  Oflicers,  the  first  attempt- 
ing to  maintain  the  position  that  an  officer  of  a  municipal  corporation  could  not  bind 
''.e  corporation  without  ordinance,  where  the  charter  sijecifies  that  as  the  mode  in  which 
t'le  corporate  power  should  be  exercised ;  and,  also,  that  every  person  dealing  with 
-ich  officer  or  becoming  the  holder  of  negotiable  securities  purporting  to  be  is.sued 
^'v  liie  corporation  must,  at  his  peril,  see  to  the  authority  under  which  the  officer  acts 
'  r  ibe  paper  is  issued ;  the  second  seeking  to  establish  a  contrary  view.    In  the  vol- 
m.e  now  before  us  the  learned  reporter  ha.s,  in  two  notes,  one  following  the  ca.se  of 
''^j/x  V.  City  of  JanesviUe,  98,  the  other  that  of  Mygatt  v.  City  of  Greem  Bay,  292,  col- 
ixt«d  many  of  the  authorities  on  this  interesting  question,  which  we  append  that  the 
r<^er  may  judge  for  himself  of  the  value  of  a  series  of  Reports  edited  as  these.    In 
'■^  note  to  the  first  of  the  above-mentioned  cases  the  Reporter  states  that  "all  per- 
~iai  most  inquire  into  the  power  of  corporations  to  make  contracts  and  authority  of  its 
«^i^"er9,"  and  cites  the  following  cases:     Hodges  v.  Buffalo^ 2  Denio,  110 ;  Taft  v.  Pitts- 
M,  28  Vt.,  286 ;  Leavenworth  v.  BankiUy  2  Kansas,  357 ;  Baltimore  v.  Reynolds,  20 
M^l-,  1 ;  WalUice  v.  San  Jose,  29  Cal.,  180;  Stute  of  Maryland  v.  Kirkley,  29  Md.,  85, 
Hi ;  State  ▼.  Haskell,  20  Iowa,  276 ;  Bridgeport  v.  Railroad  Co.,  15  Conn.,  475 ;  BaUi- 
'«ve  V.  Exhbach,  18  Md.,  276;  Dili  v.  Inhabitants  of  Wareham,  7  Mete,  438;  consult 
^fv^iU  V.  City  of  Green  Bay,  post  p,  292  ;  Gordgen  v.  Supervisors  of  Manlove  County 
June  Term,  1870,  to  appear  hereafter  in  this  series;  and  for  a  full  citation  of  author- 
ities on  the  question  of  municipal  bonds,  see  SchenckY.  Supervisors  of  Marshall  County ^ 
'Alt.  Term,  1866,  to  appear  in  subsequent  volume  of  these  reports.'* 
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To  the  case  of  MygaU  v.  Ciiy  of  Qreen  Bay,  the  learned  Reporter  adds  this  nole: 
"  The  holder  of  coupon  bonds  payable  to  bearer,  but  referring  to  act  under  which 
they  were  issued,  is  chargeable  with  knowledge  of  its  provisions,  and  the  construc- 
tion to  be  placed  upon  them  by  the  courts :  Commonwealth  v.  Chesapeake^  etc,  Canal 
Co,  32  Md.,  501.  County  bonds  payable  absolutely  to  bearer  are  good  in  hands  of 
bona  fide  holder,  although  restrictions  in  statute  have  been  disregarded:  Woods. 
Alleghany  Co.,  3  Wallace  Jr.,  267;  San  Antmio  v.  Lane,  32  Texas,  405.  Want  of 
power  to  issue  bonds  is  a  good  defense,  even  against  a  bona  fide  holder :  TreadtceU  v. 
Commmioncrs,  etc.,  11  Ohio  State,  183;  Mercer  Co.  v.  Hacketi,  I  Wallace,  83  ;  Starin  v. 
Genou,  23  N.  Y.,  439;  Marsh  v.  Fulion  Co.,  10  Wallace,  676;  AspinivaU  v.  CimmUHon- 
ers  of  Dalies.^  County,  22  How.,  364;  GoM  v.  Tovm  of  Steiiing,  23  N.  Y.,  456;  HiU  v 
Manchester  Water-works  Co.,  5  Barn.  &  A.,  866;  Aurora  v.  Weisl,22  lud.,  88;  Marshall 
Co.  V.  Cook,  38  111.,  44 ;  Clay  v.  Co.,  4  Bush  ,  154,"  etc. 

The  reader  must  really  get  the  volume  if  he  wishes  to  pursue  this  note  further— 
our  hand  is  cramped  already  with  copying  what  little  of  it  we  have  written.  Ju.^t 
here  we  would  like  to  throw  out  a  general  remark — intended  for  everybody :  What 
an  immense  deal  of  labor  and  trouble  the  Reporter  must  have  been  put  to  in  ferreting 
out  and  examining  all  the  authorities  quoted  in  the  notes  above  referred  tol  An<l 
how  ea^sily  it  could  all  have  been  saved  to  him  had  he  but  sent  to  ns  for  that  nuDibvT 
of  the  Review  containing  the  articles  on  Power^  of  Municipal  G)rporations,  etc.,  in 
which  all  these  authorities  are  collected  and  carefully  examined! 

We  recommend  this  volume  to  the  profession  as  in  every  respect  indispensable  V) 
a  practitioner's  library. 


Itaibcay  Law  in  Illinois.  The  Belation  of  Hailroads  to  the  People,  as  set  forth  in  the  Con- 
stitution,  the  Statutes  and  the  Decisions  of  Illinois,  together  with  the  Decisions  cf  c^i 
Stiites  and  tJie  Federal  Courts  upon  the  Constitutional  Qwesiions  Involved^  With  an 
introduction  by  Hon.  John  M.  PAL^fER,  and  an  Appendix  showing  the  condi- 
tion of  all  the  Railways  in  the  State,  and  the  Tariff  Schedule  prepared  in  accorJ- 
ance  with  Law.    By  Frank  Gilbert.    Cliicago :  Callaghan  &  Co.    1873. 

We  have  read  with  much  interest  this  little  treatise  of  331  pages,  and  commend  it 
heartily  to  the  profession.  It  is  not  a  loosely-jointed  patchwork  of  legislative  and 
judicial  enunciations,  but  a  carefully  considered  and  solid  work.  The  only 
blemish  we  have  been  able  to  find  is  the  Index,  which  is  not  at  all  complete,  and 
evidently  carelessly  prepared.  We  place  quite  as  much  stress  as  Mr.  Carlyle  upou 
the  almost  absolute  indispensabilit/  of  a  full  Index  to  every  book  worth  the  reaii- 
ing.  We  feel  also  inclined  to  say  that  the  Introduction,  in  our  opinion,  adds  nu 
value  to  the  volume. 


We  are  indebted  to  the  kindness  of  Hon.  C.  C.  Cole  for  a  copy  of  the  7th  vol.  of  the 
Western  Jurist,  a  Monthly  Law  Magazine,  published  at  Des  Moines,  Iowa,  by  Mill* 
&  Co.  The  present  volume  contains  722  pages  of  admirably  selected  matter.  Tiio 
Jurist  has  a  large  and  able  editorial  corps  ^^o  ^^P  th^i^  readers  well  supplied  with 
all  the  latest  legal  news.  It  deserves  to  be  liberally  sustained,  and  we  doubt  not  but 
that  it  is.  Nos.  I.  and  II.  of  "  English  and  French  Law,"  reprihted  from  the  South- 
ern Law  Review,  appear  in  this  volume. 
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2^  CejUral  Law  Jaumal.  St.  Lonw,  Mo.  Hon.  John  F.  Dillon,  Editor,  S.  D. 
Thompson,  Ajssociate  Editor.  Publinhed  by  Soufe,  Thomas  &  Wentworth,  St. 
Louk  Subscription  price,  $3  per  year.  Name  and  address  in  legal  directory  col- 
nmn,  $5  per  year,  in  advance. 

We  take  pleasure  in  welcoming  this  new  weekly  to  our  exchange  list.  The  num- 
bere  thiw  &r  indicate  a  succesafal  future,  for  the  editorial  management  displayed  in 
the  treatment  of  subjects  and  cases  discussed,  and  in  the  selection  of  matter,  shows 
a  correct  and  clear  realization  of  the  precise  want  such  a  publication  as  this  should 
endeavor  to  supply.  The  editorial  notes  are  pithy  and  suggestive — rarely  over  a 
colomn  in  length.  Each  number  contains  notes  of  recent  American  decisions.  Nos. 
5, 7  and  8  contained  each  a  carefully  selected  digest  of  unreported  decisions  of  the 
Supreme  Court  of  this  State,  delivered  at  Jackson,  September  Term,  1873.  This 
feature,  if  continued,  ought  of  itself  to  attract  to  the  Central  Law  Journal  a  strong 
?jpport  from  the  Tennessee  Bar.  Several  of  the  decisions  at  Jackson,  also,  have 
been  pablLshed  in  full.  We  believe  that  digests  of  recent  unreported  decisions  of  the 
Supreme  (Joarts  of  several  of  the  States  have  been  published,  and  add  great  value  to 
if.'  other  features,  and  general  worth  and  usefulness.  Important  opinions  of  the 
Iniied States  Circuit  and  District  Judges,  that  otherwise  would,  perhaps,  be  lost  to 
the  profession,  are  preserved  in  its  pages. 

The  paper  and  type  used,  and  the  manner  in  which  the  matter  is  arranged  and 
fii^played,  are  excellent.    The  Journal  has  our  heartiest  wishes  for  its  enduring  suc- 


B.-sdTs  Umted  Stales  Circuil  Court  Repwis,    Vols.  2  and  3.    Chicago:  Callaghan  &  Co. 

Wc  are  under  obligations  to  the  learned  Reporter  for  advance  sheets  from  the  above 
volumes.  We  had  expected  in  this  number  of  the  Keview  to  give  the  head-notes  of 
many  of  the  decisions  contained  in  them,  but  our  space  has  precluded  us.  We  give, 
however,  the  syllabus  to  the  case  of  Evansville  Nat,  Bank  v.  Metropolitan  Bank^  to  be 
reported  in  2d  volume,  p.  527. 

"1.  A  transfer  of  stock  in  a  banking  corporation  organized  under  the  act  of  June 
3, 1864,  to  a  bona  fide  holder  is  valid,  though  the  seller,  or  pledgor,  be  at  the  time 
indebted  to  the  bank,  and  a  by-law  of  the  bank  declared  that  no  transfer  of  the  stock 
h  any  share-bolder  indebted  to  the  bank  should  be  made,  without  the  consent  of 
the  Board  of  Directors. 

2.  Such  a  by-law  in  efifect  attempts  to  create  a  lien  upon  stock  for  debts  of  the 
fioider,  and  the  result  is  the  same,  as  if  a  loan  were  made  upon  the  security  of  the 
**cck— a  transaction  forbidden  by  the  35th  section  of  the  act. 

3.  The  principle  announced  in  the  case  of  the  First  National  Bank  of  South  Bend 
V.  lanier  is  decisive  of  this  case.**^ 

We  trust  we  will  be  able  to  give  in  our  next  number  further  quotations  from  these 
vrlomes. 


*  To  tfaia  case  the  learned  Beporter  appends  the  following  note. 

A  anporatJon  has  do  lien  at  common  law  upon  stock  for  a  claim  against  the  stockholder :  Steam- 
ship Dock  Cb.  ▼.  jETeron,  52  Pennsylvania,  880;  Jllauachuaetts  Iron  Co.  v.  Hooper,  7  Cash- 
lug,  183. 

Nor  tny  implied  lien;  and  Is  bound  to  enter  on  its  books  a  transfer  of  the  stock  made  by  the 
holder:  ffeart  v.  Btaie  Bankj  2  Devereux's  Equity  R.,  Ill;  Om/ra,  MecTumics'  BankY,  New 
y(3Tk  4i  Rew  Haven  B.  R,  Cb.,  13  New  York,  599;  Arruild  v.  Suffolk  Bank,  27  Barboor,  424. 
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Cooley's  Blacksicme,    Second  edition.    Be  vised.    Chicago:    Callaghan  &  Co.    1872. 

This  is  the  second  edition^f  Blackstone^s  Commentaries,  edited  by  Thomaa  M. 
Cooley,  Jay -professor  of  Law  in  the  Univermty  of  Michigan,  and  well  known  to  the 
profession  as  the  author  of  a  work  on  Constitutional  Limitations.  This  edition,  as 
the  editor  tells  us,  differs  from  the  first  in  the  addition  of  a  few  notes  and  citntioas 
of  late  authorities.  The  demand  for  a  second  edition  of  this  book  so  soon  after  the 
publication  of  the  first,  shows  in  what  estimation  it  is  held  as  a  text-book  for  Btudenfii 
of  the  law.  Its  favorable  reception  can  not  be  entirely  attributed  to  the  fact  of  iw 
being  the  latest  edition  of  Blackstfine,  and  therefore  showing  the  most  recent  changes 
in  the  law ;  but  it  commends  itself  to  its  readers  by  reason  of  its  intrinsic  worth,  hj 
its  thorough,  comprehensive  and  judicious  treatment  of  the  subjects  to  which 
the  notes  apply. 

Of  course,  within  the  limits  of  a  review,  it  would  hardly  be  pertinent  to  the  sub- 
ject to  attempt  any  examination  into  Blackstone's  merits  as  a  text  writer.  Whether 
upon  the  one  hand  his  Commentaries  deserve  the  high  praise  bestowed  upon  theru  by 
Lord  Mansfield,  Sir  Wm.  Jones,  Ch.  Kent,  and  others,  or  merit  the  unqualified  con- 
demnation given  by  Mr.  Kitso,  Mr.  Austin  and  others,  we  can  not  now  discuss.  Per- 
haps the  correct  estimate  lies  somewhere  between  the  two  opposing  views.  It  maj  be 
his  critics  liave  leaned  too  far  in  one  direction  or  the  other,  by  reason  of  applying 
difiercnt  and  not  altogether  correct  standards  by  which  to  judge  hira ;  the  one  hide, 
looking  at  the  facilities  for  acquiring  a  knowledge  of  English  law  before  the  delivery 
of  these  lectures,  namely,  by  a  recourse  to  a  mass  of  reports  and  statutes,  and  the 
harsh  and  uninviting  pages  of  Coke  upon  Littleton,  find  in  Blackstone  by  contrast  a 
model  law  writer,  who  ''put  a  polish  upon  that  rugged  science  and  cleansed  her  from 
the  dust  and  cobwebs  of  the  office;  *'  the  other  side,  looking  upon  law  as  a  theoreti- 
cal science,  whose  object  is  the  exposition  of  principles  of  abstract  justice  rather  than 

Lien  may  be  sustained  by  proper  claase  in  certificate  of  stock :  Varuands  v.  Middlesex  County 
Bank,  86  ConnecUcnt,  144 ;  Filzhngh  v.  Bank  of  JSTiepherdavUle^  3  T.  B.  Monroe,  ld6. 

Or  by  provision  in  charter:  St.  Louis  Perpettial  Ins,  Co.  v.  Oood^ellow,  9  Minonri,  149; 
Cunningham  v.  Alabama  Life  Ins.  and  Tntsl  Co,,  4  Alabama,  N.  S..  652;  St^b^nt  r.  Phv- 
nix  Fire  Ins.  Co.,  3  Paige,  &")<>;  Union  Bank  v.  Laird,  2  Wheaton,  890;  MeehanUi$*  Bank  v. 
Merchants*  Bank,  45  Missoori,  513.  See  also  McCready  v.  Bumsey,  6  Dner,  574;  MerrUl  t. 
Call,  15  Maine.  428. 

Where  a  bank  has  notice  of  an  equitable  transfer,  not  completed  on  its  books,  it  is  bonnd  to  re^petn 
it:  Oonant  v.  Seneca  CowiUy  Bank,  1  Ohio  State,  293;  Nesmith  v.  Waahinfflon  Counts 
Bank,  6  Pickering,  324. 

Lien  given  by  charter  con  not  overreach  a  prior  assignment  so  as  to  prevent  its  transfer:  ye<ilf 
V.  Janney,  8  Cranch,  C.  C„  188. 

Bank  may  hold  the  whole  of  its  debtor's  stock :  8ewaU  v.  Laneatter  Bank,  17  Sergeant  & 
Bawle.  885. 

And  dividends  on  snch  stock :    Hague  v.  Domdeser^  8  Exchequer,  741. 

Assignee  takes  subject  to  the  rights  of  the  corporation  n  der  its  charter,  of  which  he  is  bound  to 
take  notice :  Jteese  v.  Bank  of  Commerce,  18  Maryland,  278 ;  Breni  v.  Bixnk  of  Wathington, 
10  Peters,  610;  Union  Bank  of  Georgetown  v.  Laird,  9  Wtacaton,  890. 

Lien  is  good  as  against  purchaser  at  sheriff's  sale,  with  notice :    THUUe  v.  Walt'm,  I  Georgia,  4. 

The  Supreme  Court  of  New  York  held  that  under  these  acts  of  Congress  a  bank  can  not  hr 
a  by-law  create  a  lien  npon  stock  for  the  security  of  debts  due  from  the  stockholder  to  the  bank : 
Rosenbaek  v.  Salt  Springs  National  Bank,  53  Barbour,  485;  followed  at  a  subeequcnt  term  in 
Conklin  el  al.,  Assignee,  die,  v.  Second  National  Bank,  Ib„  612. 

Contra :  In  all  of  the  earliest  cases  under  the  Bankrupt  law,  Blatchford,  J.,  ruled  that  a  bank 
could  maintain  a  lien  on  its  shares  of  stock,  as  ag^nst  the  assignee  in  bankruptcy  of  the  stock- 
holder, to  protect  itself  against  loss :    In  re  Bigelow,  1  Bankrupt  Register,  208. 

Though  a  certificate  of  stock  contains  a  provision  that  the  stock  was  not  transferable  until  all  tbe 
liabilities  of  the  stockholders  were  paid,  such  a  provision  gives  the  bank  no  Hen  upon  the  stork  for 
subsequent  indebtedness,  and  is  void  under  the  act  of  Congress  of  June  3d,  1864 :  Conklin  t.  Sec- 
ond National  Bank  cf  Oswego,  45  New  York,  656. 
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ihe  practical  admini£t ration  of  right  between  man  and  man,  condemn  his  writing? 
a.«sopfrfcial  and  inaccurate.  Whatever  may  be  the  correct  view,  the  fact  is  undoubted 
that  the«€  Commentarieo  have  for  more  than  a  century  occupied  a  foremost  place 
among  law  books,  boih  in  England  and  this  country. 

The  judgment  to  be  paa<ed  upon  the  work  of  an  editor  of  Blackstone  at  the  pres- 
ent time  must  be  formed  upon  the  idea  that  this  book  is  intended  for  the  u-c,  we 
mitrht  «y  the  exclusive  use,  of  students  first  entering  upon  the  study  of  the  law,  f-o 
ihit  the  editor's  labors  will  be  appreciated  in  proportion  to  the  aj-sistance  afforded 
lb*  student  in  mastering  the  work  before  him. 

Tbe  object  to  be  attained  in  an  American  edition  of  Blackstone  is  to  note  the 
ihangea  in  the  law  of  the  text  and  its  condition  at  tlie  time  the  notes  are  made.  Ah 
to  how  hr  the  changes  in  the  laws  of  England  should  be  set  forth,  of  course  depends 
vriiKh  on  the  judgment  and  discretion  of  the  editor.  Much  of  the  matter  treated 
■f  in  the  text  ha«  either  become  obsolete  or  pertains  exclusively  to  the  hwal  laws 
ariii  I'ivil  government  of  England.  Upon  these  subjects,  however,  there  has  accurau- 
kt-d  in  former  editions  a  mas.s  of  notes  from  the  pens  of  Chitty,  Christian,  Coleridge 
and  other  Engliph  annotators,  most  valuable  for  the  purpose  intended,  but  of  little 
■^nrice  to  an  American  student  of  the  common  law.  These  notes  the  editor  has 
out  down  with  an  unsparing  hand,  in  some  cases  rejecting  them  entirely,  and  in 
others  bringing  them  within  a  small  compass;  indeed,  throughout  the  whole  work  he 
I'V  presented  the  views  of  former  English  editors  in  a  compressed  form,  often  giving 
the  ?!.l)(!taDce  without  reproducing  the  exact  language.  His  labors,  however,  on  the 
'''jkffc!  above  referred  to  have  not  been  confined  to  collating  and  sifting  the  P^nglisli 
R»:es,  but  have  produced  original  notes,  instructive  and  interesting.  The  points  of 
riTJfrnblance  and  difference  in  the  constitutions  and  government  of  England  and  the 
Tniied  States  are  pointed  o«t  clearly  and  succinctly;  e.  g.,  the  powers  of  the  legislative 
k«iies,  B.  I.  p.  49,  the  composition  of  the  cabinet,  /6.,  pp.  228-231,  the  treaty-making 
&  wer,  ii.,  p.  256,  etc.  On  page  22  will  be  found  an  interesting  note  on  the  Inns 
'  f  Conrt  in  London,  the  examinations  of  students  for  admiFsion  to  the  bar,  and  the 
j^^^lidcations  required  of  applicants. 

One  of  the  chief  merits  of  Blackstone's  Commentaries  is,  that  they  present  the 
C'Ticral  principles  of  the  common  law  in  a  clear  and  compact  form  without  too  great 
t  iK>ratene88  of  detail ;  the  notes,  therefore,  in  elucidation  of  the  text  will  Ije  valua- 
ble in  «>  far  as  they  tend  to  accomplish  the  same  purix)se.  To  the  student  of  any 
"^  ience,  eager  to  learn,  the  great  drawback  often  is  that  the  approach  to  it  is  made 
too  abrupt,  and  unless  the  path  is  in  some  way  smoothed  for  him,  the  immensity  of 
•iie  work  to  be  accomplished  will  be  brought  too  vividly  to  his  mind.  In  no  other 
Vanch  of  learning  is  this  more  often  exemplified  than  in  the  study  of  the  law ; 
'••unded  upon  rules,  some  of  which  find  their  source  in  natural  justice  and  ren-on, 
'thers  to  the  last  degree  artificial  and  technical,  and  others  again  formed  in  refercme 
ii  the  condition  of  a  particular  people  or  State,  it  is  not  to  be  wondered  at  that  many 
-I'd  their  first  initiation  into  its  mysteries  too  often  a  groping  in  the  dark.  To  afford 
^  e  necessary  assistance  in  FUch  a  case  would  seem  to  be  as  difficult  as  it  is  meritoriou.u. 
Ir  is  comparatively  an  easy  task  for  a  man  of  legal  information  and  learning  to  writo 
&  U4jk  for  practising  lawyers,  it  is  not  so  easy  to  instruct  one  unlearned  in  the  law 
*hat  and  how  to  study.  The  editor  in  the  book  before  us,  shows  that  he  has  appre- 
<-:ftted  the  importance  of  the  work  to  be  done  and  the  manner  in  which  it  should  be 
(^'•ne.  His  notes  are  pertinent  to  the  subject-matter  discussed  in  the  text,  and  state 
(he  propositions  intelligibly,  without  diffuseness.  The  principles  of  law  are  laid  down 
dUtinctly  and  correctly,  followed  by  references  to  authorities.  A  generalization  from 
the  decisions  is  given,  without  reciting  the  facts  of  particular  cases  or  opinions  of  the 
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courts,  a  practice  greatly  to  be  commended  in  a  book  of  tbis  kind.  Only  tbwe  prin- 
ciples of  law  are  given  which  are  generally  regarded  as  well  settled ;  no  lengthy  di»- 
cupfiion  irt  made  of  questions  upon  which  the  authorities  are  conflicting,  a  courw 
tending  more  to  weary  and  disgust  than  assist  the  student.  In  regard  to  that  part  of 
tlie  law  of  the  text  which  is  in  a  transition  state,  but  not  yet  definitely  determined  by 
statute  or  decisions  of  conrts  in  all  the  States,  the  general  tendency  of  the  change  in 
progress  is  stated  without  entering  into  details. 

As  a  pref.ice,  th^  editor  has  given  some  "  Suggestions  for  the  Study  of  the  Law," 
well  worth  the  student's  careful  perusal.  Its  object  is,  "  First,  to  impress  upon  the 
mind  of  the  young  gentleman  about  to  enter  this  noble  but  very  laborious  pmfesifion, 
the  importance  of  thoroughly  mastering  the  rudiments  of  the  law  before  he  undertakes 
to  assist  in  its  administration;  and, second,  to  give  him  a  few  hints  that  shall  induce 
him  to  employ  properly  his  reason  and  reflection,  and  not  make  useless  expenditure 
of  time  and  energies  in  his  pursuit  of  legal  attainments." 

On  the  whole  we  consider  this  one  of  the  best,  if  not  the  best,  of  the  editions  of 
Blackstone's  Commentaries. 

At  the  present  time,  when  the  legal  profession  is  beginning  to  feel  the  inflaem* 
of  tliat  nervous  aciivity  and  impatience  of  laborious  preparation  for  the  duties  of 
life  so  characteristic  of  the  age,  it  is  well  that  the  attention  of  one  about  to  begin  the 
study  of  law  should  be  called  to  the  importance  of  laying  the  foundations  deep  and 
broad,  by  the  study  of  the  elementary  writers.  And  although  the  way  may  seem  to 
him  long  and  wearisome,  yet  it  is  the  path  marked  out  and  traveled  by  all  who  have 
liecome  truly  great  in  the  profession.  **  Let  it  be  his  encouragement  and  consolation 
tliat,  by  the  same  means,  the  same  end  can  be  reached.  It  is  but  for  him  to  give  hi^ 
days  and  nights,  with  a  sincere  and  constant  vigor,  to  the  labors  of  the  great  mai^ters 
of  his  own  profession,  and  although  he  may  now  be  but  a  humble  worshipper  at  the 
entrance  of  the  porch,  he  may  hereafter  entitle  himself  to  a  high  place  in  the  minis- 
trations at  the  altars  of  the  sanctuary  of  Justice :"    Judge  Story,  2  Ekj.  Jur ,  lOOO. 


A  Ti'caline  on  the  Law  of  Judicial  and  ExeaUimi  Salen,    By  David  Rorer,  of  the 
Iowa  Bar.    Chicago,  111.:  CUlagkan  &  Co.,  Publishers. 

The  above  is  the  title  of  a  work  published  recently  by  Callaghan  &  Co.,  of  Chicago, 
and  is  upon  a  subject  of  great  importance  to  the  profession.  It  treats,  or  its  title 
imports,  of  sales  made  under  the  decrees  of  a  Court  of  Equity,  and  of  salen  made  bv 
the  sheriff"  under  executions  from  a  Court  of  Law.  Every  lawyer  knows  how  ofttn 
questions  arise  out  of  these  sales,  and  yet  we  do  not  recall  at  this  moment,  any  othf  r 
treatise  upon  the  same  subject.  We  have  not  had  the  time  to  look  into  and  examine 
this  work  so  as  to  be  able  to  speak  of  the  fullness  and  ability  with  which  the  subject 
has  been  treated  by  the  author,  but  we  have  no  doubt  that  it  will  be  found  to  he  of 
use  as  a  book  of  reference  and  of  great  help  to  the  practitioner. 


We  are  indebted  to  Hon.  R.  A.  Hill,  of  Oxford,  Miss.,  for  copies  of  several  inter* 
esting  opinions  delivered  by  him  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Miss.,  which  reached  us  too  late  for  insertion  or  notice  io  tiie 
present  number. 
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Bi^nham*9  PtiieipUs  of  Equity,    A  Treatise  on  the  System  of  Justice  administered  in  the 

Omii  </  Oyaneery.     By  Geo.  Tuckek  Bisfham,  Esq.,  of  Philadelphia.    One 

Vol,  8vo.:    Kay  &  Brother,  Publishers,  Philadelphia. 

He  who  touches  his  pen  to  subjects  that  have  been  refined  and  embellished  by 
Kent,  Story  and  Walworth,  is  a  bold  writer.  His  performance  may  upbraid  him  at 
ivenr  point  for  temerity.  At  the  outset  he  is  an  object  of  suspicion.  While  asaum- 
inir  jurisdiction  to  render  judgment  on  this  new  treatise,  we  discard  the  analogy  of 
legal  presumptions,  and  do  not  esteem  a  writer  of  law  literature  innocent  of  errors 
nntii  the  contrary  appear.  For  the  most  part,  book  makers  may  be  adjudged 
guilty  until  they  establish  the  contrary.  The  examination  of  the  treatise  we  now 
propose  to  mention  was  commenced  with  the  above  unpropitious  sentiment;  but 
happily  the  merits  of  the  book  incline  us  to  find  in  its  favor. 

Prior  to  Mr.  Justice  Story's  Commentaries  on  Equity,  no  work  had  appeared,  which 
in  arrangement,  style  and  course  of  reasoning,  was  adapted  to  the  wants  of  an 
American  student  of  elementary  equity  doctrines.  Since  then  have  followed  sev- 
eral valuable  English  worki»,  especially  the  able  treatise  of  Mr.  Spence,  but  none 
wiiich  in  this  country  may  impair  in  the  slightest  the  excellence  of  the  illustrious 
American  jurint. 

Mr.  Bispham's  treatise  is  more  compendious,  more  analytical,  and  more  perspic- 
uous in  style  than  Story's  Commentaries.  Looking  at  the  two  works  side  by  side,  we 
can  8eeno  reason  why  the  former  should  be  abashed  in  the  presence  of  its  celebrated 
predeocRsor.  Both  contain,  by  way  of  introduction,  a  discussion  of  what  equity  is 
in  the  view  of  a  Court  of  Chancery,  together  with  a  short  account  of  its  origin  and 
hlc^tonr,  to  which  is  added  a  brief  account  of  its  establishment  in  the  United  States. 
Mr.  Bispham's  treatment  of  these  topics  is  without  that  extensive  scholarly  research 
which  characterizes  the  distinguished  author  of  the  commentaries. 

The  next  part  of  the  subject  of  which  our  author  treats  is  an  admirable  introduc- 
tion to  the  body  of  his  work.  He  presents  a  clear,  rational  analysis  of  the  circle  of 
i'tjuity  topics  treated  in  the  after  pages.  The  arrangement  and  classification  are 
based  substantially  upon  the  plan  of  Spcnce's  Equity,  which  for  a  regular  course  of 
<iu(ly  or  reading,  has  the  advantage  of  Story's  Commentaries.  The  division  of  the 
^uliject  is  into :  I,  Equitable  Titles ;  II,  Equitable  Bights ;  III,  Equitable  Reme- 
(iic:).  Under  the  first  division  fall  the  various  classes  of  trusts,  express  trusts,  im- 
plied trusts,  trusts  for  married  women,  trusts  for  charities,  mortgages,  assignments, 
itc.  As  an  example  of  the  author's  mode  of  stating  his  doctrines  we  quote  the  fol- 
I'iwing  paragraph : 

"Tnwt«b7  implication  of  law  may  arise  cither  for  the  parpoee  of  carrying  ont  the  presumed 
iiite&don  of  the  parties,  or  thvy  may  lie  entirely  iodcpeudent  of,  or  contrary  to,  inteDtion.  Tmsts 
'•:  the  first-claas  are  said  to  rcault  by  operation  or  presumption  of  law  from  certain  acta  oc  relations 
"f  pmio9  from  which  an  intention  to  create  a  trust  is  sappoped  to  exist,  and  they  are,  therefore, 
(lUed  Herulting  or  Presumptive  trusts.  Trnsts  of  the  sccoud-class  exist  purely  by  construction  of 
law,  without  any  actual  or  supposed  Intention  that  a  trust  should  be  created,  but  merely  for  the  pur- 
pose of  asi£6rtiug  rights  of  partie8»  or  of  frustrating  fraud.  They  are  therefore,  termed  Conttruc- 
firt  trastjk 

Keealting  trusts  may  arise  In  screral  ways,  and  ma^  be  conveniently  divided  into  the  following 
classes:  First,  where  a  purchaser  pays  the  purchase  money,  but  takes  the  title  In  the  name  of 
uiother;  secondly,  where  a  trustee  or  other  fiduciary  buys  property  in  his  own  name,  but  with  trast 
f nods ;  thirdly,  where  the  trusts  of  a  conveyance  are  not  declared,  or  are  only  partially  declared,  or 
lail;  and,  fourthly,  where  a  conveyance  is  made  without  any  consideration,  and  it  apj^ars  from  cir- 
ramstancea  that  the  grantee  was  not  intended  to  take  beneficially." 

Under  the  second  great  division,  that  of  Equitable  Rights,  fall  accident,  embracing 
chiefly  lost  instrument^  defective  execution  of  powers,  penalties  and  forfeitures; 
[nirtake;  fraud,  out  of  which  grows  the  doctrine  of  notice,  estoppel  and  election; 
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conversion ;  adjustment,  which  includes  set-off,  contribution,  eloneration,  subroga- 
tion and  marshalling ;  and  lastly,  liens,  existing  independent  of  possession* 

Under  the  third  great  division,  that  of  Equitable  Bemedies,  fall  specific  perform- 
ance ;  injunction,  which  is  used  to  protect,  first,  equitable  rights ;  and,  second,  legal 
rights,  such  as  waste,  trespass,  nuisance,  patent  rights,  copy  rights,  etc. ;  reformation, 
rescission  and  cancellation ;  account,  dower,  partition,  boundaries  and  rent ;  part- 
nership ;  creditors'  bills,  and  bills  quia  timetf  for  receivers,  ne  exeat,  mpplioaviL  Under 
qaia  timet,  fall  bills  to  remove  a  cloud.  The  jurisdiction  of  infants,  idiotB^  etc., 
result  from  the  prerogative  of  the  crown  as  parens  patriae,  acquired  in  America 
both  by  general  jurisdiction  and  statutes. 

The  style  in  which  the  book  is  written  is  plain,  concise,  and  perspicuous.  The 
meaning  of  the  author  is  rarely  clouded  by  an  ill-chosen  expression. 

The  citations  of  the  author  appear  to  be  generally  from  the  late  reports,  among 
which  is  a  liberal  proportion  of  Tennessee  cases,  including  a  few  as  late  as  Second 
HeiskelVs  Reports.  Free  use  is  made  of  several  modem  text-books  and  special 
treatises.  Very  scant  reference  is  made  to  Mr.  Justice  Story,  which  may  be  ac- 
counted for  partly  by  a  desire,  perhaps,  to  avoid  seeming  merely  to  follow  in  the 
wake  of  that  distinguished  jurist ;  and  partly  because  the  plan  of  the  work — seek- 
ing to  embody  only  the  ancient  decisions  wherein  the  principles  of  equity  Have  had 
their  early  development,  together  with  the  most  recent  decisions  wherein  tho^ 
principles  are  applied— renders  it  quite  unnecessary  to  draw  to  any  considerable  ex- 
tent from  Story's  Commentaries.  A  perusal  of  this  new  work  has  afforded  as  much 
pleasure.  It  will  serve  to  revive  the  knowledge  of  the  old  practitioner,  and  to  the 
student  will  prove  a  valuable  manual  of  the  principles  which  constitute  the  substra- 
tum of  Chancery  Jurisprudence. 


A  IVeatiee  on  the  Law  qf  Injunetiong,  aa  administered  in  the  Courts  of  the  Untied  States 
and  Fmgland.  By  James  L.  High,  Counselor  at  Law.  Chicago :  Calla^haji  6t 
Co.    1873. 

We  have  in  our  practice  had  occasion  several  times  to  consult  the  new  work  on 
Injunctions  by  Mr.  High.  We  have  found  it  well  arranged,  and  the  cafies  cited  to 
support  the  text  well^digested  and  intelligently  analyzed.  It  is  peculiarly  full  in 
its  reference  to  American  authorities.  We  can,  therefore,  recommend  it  aa  a  relia- 
ble, able  and  full  treatise  upon  this  important  branch  of  law. 
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CHANCELLOR  COOPER. 

On  the  29th  of  last  Novemher  a  year  ago,  Chancellor  Cooper  commenced  the 
duties  of  hia  high  office.  At  the  ananimous  request  of  the  members  of  the  Nash- 
ville Bar,  the  Governor  had  appointed  him  to  fill  the  unexpired  term  occasioned  by 
the  resignation  of  Chancellor  East  From  1865  to  1873— be  it  said  with  all  respect 
to  the  learning  and  strict  sense  of  duty  of  the  many  eminent  lawyers  who  between 
those  years  administered  equity  to  hungry  suitors  from  its  wool-sack — the  Chancery 
Cburt  of  this  district  had  gradually  grown  into  a  most  striking  family  resemblance 
to  that  ancient  progenitor,  of  Lincoln's  Inn  Hall,  so  terribly  portrayed  in  Bleak 
House.  There  was  "  fog  up  the  river,  fog  down  the  river,  fog  everywhere."  Its 
practice  and  system  of  pleading,  by  long  disuse,  had  become  almost  obsolete,  and  the 
effect  of  this  was  not  only  seen  and  felt  in  the  too  frequent  outrages  done  upon  the 
legal  rights  of  its  suitors,  but  also  was  of  moat  baneful  influence  upon  the  education 
of  the  young  votaries  of  equity  jurisprudence  who  thronged  its  halls.  This  criti- 
cism, however,  would  be  quite  unjust  were  it  not  here  mentioned,  that  during  the 
time  Chancellor  East  sat  upon  the  bench  much  was  done  to  arrest  this  slothfulness, 
and  to  restore  that  wise  and  beneficent  administration  of  justice  that,  before  the 
war,  prevailed  under  Chancellor  Frierson. 

There  being  bo  system  of  practice,  or  scarcely  any,  solicitors  who  did  not  care  to 
tiy  their  causes  when  reached,  found  but  little  difficulty  in  having  them  continued. 
And  thus  the  diligent  lawyer  lost  all  heart  in  finding  himself  forced  into  the  rank 
and  file  with  the  most  dilatory.  The  consequence,  of  course,  was  that  the  docket 
Roon  became  so  frightfully  overcrowded  as  almost  to  amount  to  a  practical  ban 
upon  the  institution  of  new  suits.  It  is  scarcely  too  exaggerated  to  say  that  the 
Court  had  become  an  Augean  stable  that  needed  the  strength  of  a  real  Hercules  for 
its  thorough  cleansing.  Such  it  found  in  Chancellor  Cooper.  A  Hercules — un- 
wearied, indefatigable,  for  the  labor  in  hand.  The  work, — considering  its  quantity 
and  character,— that  he  has  performed  as  Chancellor  very  nearly  passes  belief.  The 
current  of  justice,  no  longer  turbid  and  swollen,  runs  clear.  The  practice  of  the 
Court  has  been  reduced  into  an  intelligent,  intelligible  system,  that  attracts  the  ad 
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miration  of  students,  and  secures  from  them  their  willing  observance  and  study,  while 
it  8ub;?erve8  that  highest  end  of  justice — ^the  speedy  aBcertainment  and  enforcement 
of  proper  rights  and  remedies.  The  opinions  delivered  by  him  at  the  last  term  are 
models  of  clear,  accurate,  exhaustive  legal  thought  and  expression.  The  stores  of 
le^al  lore  shown  in  them, — shown  naturally  and  never  with  ostentation, — the  direct 
way  in  which  every  point  raised  is  met,  the  subtile  accuracy  of  his  legal  reasoning, 
make  them  among  the'  most  valuable  of  any  ever  rendered  in  this  country.  We 
are  sure  that  no  volume  of  Keports  of  any  the  highest  tribunal  in  this  land,  wonld 
prove,  either  to  the  student  or  practitioner,  of  greater  value  or  help  than  these  opin- 
ions if  gathered  in  book  form,  and  if  thus  published  would,  beyond  doubt,  establish 
their  author  the  equal  of  any  jurist  this  country  has  yet  produced. 

Considering  the  accelerated  growth  of  equity  jurisprudence,  threatening  as  it 
docs  to  swallow  the  forms  of  the  common  law  altogether,  and  the  vast  interests 
entrusted  to  its  officers,  the  guardianship  of  minors  and  married  women  and 
lunatics,  the  management  and  settlement  of  estates,  in  which  almost  two-thirds  of 
the  wealth  of  the  district  is  passed  upon,  it  is,  surely,  matter  of  felicitation  that  a 
member  of  the  Bar  in  the  enjoyment  of  so  lucrative  a  practice,  and  of  such  great 
and  varied  abilities,  could  be  found  self-sacrificing  enough  to  accept  the  onerous 
rcrtponriibilitics  and  duties  attaching  to  the  office  of  Chancellor. 


DANIEL  ON  NEGOTIABLE  INSTRUMENTS. 

We  are  glad  to  learn  that  the  work  of  Jno.  W.  Daniel,  Esq.,  of  the  Lynchburg, 
Va.,  Bar,  on  Negotiable  Instruments,  will  be  issued  sometime  during  the  prewnt 
spring,  from  the  press  of  Messrs.  Baker,  Voorhis  &  Co.,  of  New  York,  an  old  estab- 
lished law  publishing  firm,  the  mechanical  execution  of  whose  publications  hereto- 
fore gives  assurance  that  its  outfit  and  general  make  up  will  only  be  equalled  by 
the  excellence  of  its  contents.  The  readers  of  this  Review  have  been  favored,  in 
advance,  with  several  chapters  from  this  work,  and  have  had,  therefore,  an  opportu- 
nity of  judging  of  the  clear  and  succinct  style  in  which  the  author  states  his  prop- 
ositions, fortified  by  exhaustive  citations  of  all  the  authorities.  We  are  sure  no 
work  we  have  at  present  on  the  same  subject  will  be  found  of  equal  value  to  the 
practitioner.  We  have  received  many  letters  from  correspondents  in  which  thc.e 
chaptei-s  have  been  very  highly  spoken  of.  We  are  just  in  receipt  of  a  letter  from 
W.  C.  Glasgow,  a  member  of  the  Bar  of  LaGrange,  Ind.,  in  which  he  writes :  "  The 
articles  on  Promissory  Notes  are  clear,  concise  and  satisfactory  in  a  high  degree." 
Messrs.  Blake  &  Johnson,  of  Goshen,  Ind.,  write :  "  We  deem  the  article  on  *  Right* 
of  Purchasers  of  Negotiable  Instruments,*  one  of  the  finest  we  have  ever  read.** 
Had  we  the  space  we  could  multiply  such  testimonials  from  all  quarters  of  the 
country.  Those  of  our  present  readers  who  have  had  no  opportunity,  as  yet,  of 
judging  of  the  value  of  this  forthcoming  work  have,  in  this  numlier  of  the  RE^nEW, 
the  opiwrtumty  offered  them  in  the  article  on  "  Exchange  and  Re-Exchangc,  and 
Damages  upon  Dishonored  Negotiable  Pai)er."  We  extract  from  an  exchange,  the 
Law  Bookseller,  published  by  Baker,  Voorhis  &  Co.,  the  following  notice  conoem- 
ing  it: 

**We  have  great  faith  in  the  new  work  on  *  Negotiable  Instruments'  upon  which 
John  W.  Daniel,  Esq.,  has  been  engaged  for  a  long  time.    Several  divisions  of  the 
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treatise  have  been  published  in  the  Southern  Law  Review,  and  many  lawyers  have 
thui  had  some  opportunity  to  test  the  value  of  the  work. 

The  general  scope  of  the  book  will  be  a  succinct  statement  of  the  law  as  it  exints 
in  the  United  States  respecting  all  Securities  which  possess  a  negotiable  quality.  It 
will  be  a  treatise  on  all  manner  of  Negotiable  Instniments,  including  Bills  of  Ex- 
change, Promissory  Notes,  Negotiable  Bonds,  Coupons,  Bills  of  Lading,  Bills  of 
Credit,  Bank  Notes,  Checks,  Circular  Notes,  Certificates  of  Deposit,  Guaranties,  etc. 
It  will  consider  these  in  all  their  mercantile  ramifications,  with  reference  to  all 
recent  English  and  American  decisions.  Particular  attention  will  be  paid  to  late 
cases. 

The  profession  needs  a  new,  fresh,  and  reliable  book  on  the  subjects  named. 
The  last  ten  years  have  develo})ed  vast  changes  in  Commercial  LaAv,  especially  i-n 
respect  to  Negotiable  Bonds,  Coupons,  etc.,  and  none  of  the  old  books  answer 
the  demands  of  the  present  day.  Mr.  Daniel's  work  will,  we  think,  be  one  that 
marly  every  practicing  lawyer  will  find  of  immediate  practical  value.  "VVe  hope  to 
have  the  volume  ready  early  in  the  spring  of  1874,  and  invite  orders  for  the  book  in 
advance." 


THE  DUTY  OF  AN  ADVOCATE. 

We  see  from  a  newspaper,  the  Transcript,  published  in  the  town  of  Danielsonville, 
'.'onn.,  that  a  prominent  lawyer  of  that  State,  and  a  subscriber  to  the  Southern 
L^w  Review,  John  T.  Wait,  Esq.,  "  who  has  received  honors  at  the  bar  which 
must  demonstrate  to  him  that  his  large  ability  is  recognized,"  is  supposed,  in  the 
'']>inion  of  the  editor,  "to  have  done  himself  a  great  wrong,  and  the  cause  of  justice 
aj,'reater  one,"  by  defending  a  certain  man  of  "notorious  bad  character,"  who 
wai thought  to  have  set  fire  to  the  barn  of  "a  most  honorable,  christian  citizen." 
"In  the  minds  of  all  honest  men,  who  knew  all  the  parties  and  all  the  facts,  there 
Wis  not  the  aliadow  of  a  doubt  as  to  who  burned  it."  Yet,  strange  to  say,  Mr.  Wait 
** undertook  his  defense,"  and  actually  "sought  to  screen  the  culprit  from  the 
l*nalty  of  a  broken  law."  Now  this  momentous  question  immediately  arises  in 
the  mind  of  our  editor — "  believing,  as  Mr.  Wait  probably  did,  that  the  prisoner  was 
snilty  of  the  crime,"  was  it  required  of  him  to  undertake  liis  defense?  The  man  on 
the  tripod  unhesitatingly  answers,  no;  and  proclaims  indignantly  that  justice  has 
f^n  de^crated.  It  does  not  seem  to  have  occurred  to  the  mind  of  this  servant  of 
the  quill  that  Mr.  Wait  possibly  may  have  hJid  no  option  left  him — that  his  profes- 
>ional  duty  required  of  him  to  pursue  the  course  he  did.  Says  Prof.  Christian,  in 
his  note  to  4  Blacks,  Com.,  356:  "Let  the  circumstances  against  a  prisoner  be 
vver  90  atrocious,  it  is  still  the  duty  of  the  advocate  to  see  that  his  client  is  con- 
victed according  to  those  rules  and  forms  which  the  wisdom  of  the  Legislature  have 
KablLshed,  as  the  best  protection  of  the  liberty  and  security  of  the  subject." 
"From  the  moment,"  says  Lord  Erskine,  6  Campbell's  Lives  of  the  Chancellors, 
^1,  "  that  any  advocate  can  be  permitted  to  say  that  he  will  or  will  not  stand 
hotween  tlie  crown  and  the  subject,  arraigned  in  the  court  where  he  daily  fits  to 
practice,  from  that  moment  the  liberties  of  England  are  at  an  end.  If  the  advocate 
rjfuses  to  defend  from  what  he  in/iy  think  of  the  charge  or  of  the  defense,  he  assumes 
the  character  of  judge;  nay,  he  assumes  it  before  the  hour  of  judgment;  and  in 
pnjportion  to  his  rank  and  reputation,  puts  the  heavy  influence  of  perhaps  a  mis- 
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taken  opinion  into  the  scale  against  the  accused,  in  whose  favor  the  benevolent 
principle  of  English  law  makes  all  presumptions,  and  which  commands  the  veiy 
judge  to  be  his  counsel/'  Chief  Justice  Hale  once  remarked  that  if  the  Court  werp 
to  appoint  counsel  for  the  prisoner  and  he  were  to  refuse  to  act,  *'  we  should  make 
bold  to  commit  him  to  prison/'  And  yet  the  Chief  Justice  himself,  according  to 
Jjord  Campbell,  "  began  with  the  specious  but  impracticable  rule  of  never  pleading 
except  on  the  right  side,  which  would  make  the  counsel  to  decide  without  knowing 
either  facts  or  law,  and  would  pui  an  end  to  the  administration  of  justice,"  Biehop 
Burnet,  however,  tells  us  that  he  '*  afterwards  abated  much  of  the  scrupulosity  he 
had  about  causes  that  appeared  at  first  unjust,  upon  this  occasion :  There  were  two 
causes  brought  him,  which,  by  the  ignorance  of  the  party  or  their  attorney,  were  so 
ill-represented  to  him  that  they  seemed  very  bad;  but  he,  inquiring  more  narrowly 
into  them,  found  they  were  really  very  good  and  just;  so  after  this  he  slackened 
much  of  his  former  strictness  of  refusing  to  meddle  in  causes  upon  the  ill  drcnm- 
stanccs  that  appeared  in  them  at  first : "  Burnet's  Life  of  Hale,  1  Hale's  Worb,  59. 
And  not  only  this,  but  Sir  Matthew  actually  proselyted  others  to  his  changed  Tiews< 
on  this  subject.  Says  Baxter,  in  Burnet's  Life  of  Hale,  106 :  "  Indeed  Judge  Hale 
would  tell  me  that  Bishop  Usher  was  much  prejudiced  against  lawyers  because  the 
woHit  causes  find  their  advocates ;  but  that  lie  and  Mr.  Selden  had  convinced  him  of 
the  reasons  of  it  to  his  satisfaction ;  and  that  he  did,  by  acquaintance  with  them, 
believe  that  there  were  as  many  honest  men  among  lawyers,  proportionably,  an 
among  any  profession  of  men  in  England  {not  excepting  Bishops  or  divines).'^  'W'hat 
a  truly  christian  concession  this  of  the  worthy  Bishops !  Can  not  the  editor  of  the 
Transcript  be  prevailed  upon  to  *^ abate  somewhat  of  his  scrupulosity"  also?  Let 
him  reliect  that  many  cases  are  recorded  in  the  books  of  innocent  persons  eonfuging 
themselves  guilty  of  capital  crimes,  and  only  being  sheltered  from  death  by  thow 
houses  of  Refuge  opened  to  them  by  the  strong  arm  of  the  Law.  Any  other  mle 
than  that  which  allows  to  one  accused  of  crime  the  fullest,  freest  and  most  impartial 
trial,  under  the  established  rule^  of  law,  he  may  rest  convinced  would  work  the  moet 
mischievous,  perhaps  ruinous,  consequences.  And  though,  now  and  then,  these  rules 
may  operate  to  prevent  the  punishment  of  the  guilty,  yet  is  it  not  far  better,  after 
all,  that  ninety -nine  guilty  ones  should  escape  than  that  one  innocent  one  should  be 
made  to  suffer  ?  So,  at  least,  echoing  the  precept  of  the  divine  law,  authoritatively 
declares  our  "  collected  wisdom  of  ages." 


JURIES. 

The  prostitution  of  the  jur}"  system,  in  the  trial  of  criminal  cases,  has  grown  to 
such  alarming  proportions,  in  some  of  the  States,  as  to  demand  immediate  attention 
and,  if  possible,  abatement.  In  this  community,  for  instance,  we  have,  constantly 
sauntering  about  the  court  rooms,  a  class  of  men,  as  ignorant  and  lazy  as  Italian 
lazaroni,  who  appear  to  eke  out  a  miserable  livelihood  by  serving  on  juries.  They 
seem  to  have  no  other  means  of  support,  and  are  nicknamed  "professional"  juror*. 
Verdicts  are  almost  daily  returned,  affecting  human  life  and  liberty,  that  shock  nil 
sense  of  justice,  and  outrage  the  country  and  time  in  which  we  live.  These,  noi 
unfreqnently,  are  set  aside  by  the  Judge,  but  this  only  mitigates,  does  not  eradicate 
the  evil.  Such  juries  take  the  law  into  their  own  hands  as  completely  and  defiantly 
as  does  a  mob.    The  murderer  is  allowed  to  go  "  unwhipped  of  justice,"  while  tho 
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I>etty  thief  \&  sentenced  to  the  sternest  penalty  the  law  permits.  The  consequence  of 
which  is,  that  in  order  to  escape  punishment  the  criminal  has  only  to  merge  the 
lesser  offense  in  the  larger.^  Can  not  the  Legislature  remedy  this  growing  evil  by 
exacting  an  educational  qualification  of  jurors  serving  on  criminal  trials? 


LOUISIANA. 

Prof.  Cooley,  author  of  "  Constitutional  Limitations/'  has  the  following  foot-note 
in  his  new  edition  of  Story's  works: 

"An  inferior  Federal  Judge,  without  a  shadow  of  authority,  and,  consequently,  in 
defiance  of  law,  and,  for  that  reason,  supported  by  no  presumption  of  correct  motives, 
and  with  scarcely  a  prctenfte  of  obserTing  even  the  usual  forms,  by  the  process  of  his 
court,  aided  by  a  military  force,  installed  in  power  a  State  Government  which  he 
#ided  with  against  rival  claimants ;  and,  in  consequence  of  a  pressure  of  business  in 
Congress  precluding  prompt  attention  to  the  case  by  that  body,  has  been  enabled  to 
i«usitain  that  Government  in  power  until  the  present  time.  Mr.  Justice  Story  has 
with  reason  predicted  that '  if  a  despotic  or  monarchical  Government  were  established 
in  one  State,  it  would  bring  on  the  ruin  of  the  whole  Republic'  What  Government 
can  be  more  despotic  than  one  elected  by  an  injunction,  and  continued  in  power  by  a 
mlliViry  force  under  the  order  of  a  Judge  who,  having  no  jurisdiction,  is  restrained 
by  DO  law  but  his  own  arbitrary  will  ?  .  .  .  .  The  dullest  mind  can  not  fail  to  see 
th.at  the  facility  with  which  the  wrong  is  committed,  and  the  possible  immediate  ad- 
vantages which  individuals  may  derive  therefrom,  present  constant  temptations  to  its 
repetition,  and,  if  suffered  once  to  pass  unrebuked,  a  precedent  will  be  tacitly  asserted 
which  can  not  fail  to  threaten  constant  danger  to  our  liberties.'' 


STAY  LAWS. 

We  are  unable  to  perceive  the  justice  or  necessity  of  giving  a  defendant  the  right 
to  stay  execution  from  a  Justice's  judgment.  If  the  debt  is  due  and  just,  and  the  de- 
fendant fully  able  to  satisfy  it,  it  seems  without  the  shadow  of  reason  that  he  should 
be  permitted  arbitrarily  to  put  off  its  collection  for  eight  months.  If  the  Justice 
renders  a  wrong  judgment,  the  defendant's  remedy  is  plain — either  by  an  appeal  to 
the  prop^  appellate  court,  where  the  time  allowed  for  praying  an  appeal  has  not 
passed,  or  where  it  has  expired,  through  no  fault  of  his,  then  by  certiorari.  It  was 
not  to  prevent  injustice  that  stay  laws  were  enacted.  What  reason  can  be  alleged 
that  a  just  debt,  already  due,  should  be  stayed,  without  just  cause  being  assigned? 

The  fact  is,  our  Legislatures  are  throwing  altogether  too  many  shields  around 
debtors — bankrupt  laws,  exemption  laws,  stay  laws — as  though  all  creditors  were 
Shylocka  and  all  debtors  Antonios.  It  is  but  the  natural  rebound,  no  doubt,  from 
those  harsh  laws  of  former  times  in  favor  of  the  creditor-class  against  the  debtor — 
nuch  as  imprisonment  for  debt,  etc. 

^ I  II  -  ■      I  IM  I       IMl         I      I     ■!■  ■    .1 I  I      I I  M^l       - 

^  In  Rnwia,  we  are  told,  where  the  puniBbment  of  robbery  and  mnrder  Is  the  same,  tbey  always 
murder.    The  dead,  aay  they,  tell  no  tales :    Preaeni  SUUe  of  Huana  by  Ferry, 
.It  1«  a  great  abnse  amongst  us  to  condemn  to  the  same  pnniabment  a  person  Uiat  only  robs  on  the 
highway,  and  another  who  robs  and  mnrdera.    Sorely,  for  the  pnbUc  aecnrlty,  some  difference  aboold 
be  made  ia  the  puoiahment :    Montesquieu*  Spirit  o/  Laws,  vol.  i,  104. 
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USURY. 


Nearly  every  country  has  taken  steps  to  prevent  usury,  and  keep  down  the  interest 
of  money;  and  the  invariable  rule  has  been  to  increase  usury,  and  raLie  the  interest 
of  money.  For,  since  no  prohibition,  however  stringent,  can  destroy  the  natural  re- 
lation between  demand  and  supply,  it  has  followed  that  when  some  men  want  to 
borrow,  and  other  men  want  to  lend,  both  parties  are  sure  to  find  means  of  evading 
a  law  which  interferes  with  their  mutual  rights.  If  two  parties  were  left  to  adjust 
their  own  bargain  undisturbed,  the  usury  would  depend  on  the  circumstances  of  the 
loan ;  such  as  the  amount  of  security  and  the  chance  of  repayment.  But  this  natural 
arrangement  has  been  complicated  by  the  interference  of  Government.  A  certain 
risk  being  always  incurred  by  those  who  disobey  the  law,  the  usurer,  very  pr>perly, 
refuses  to  lend  his  money  unless  he  is  also  compensated  for  the  danger  he  is  in  froiu 
the  penalty  hanging  over  him.  This  compensation  can  only  be  made  by  the  borrower, 
who  is  thus  obliged  to  pay  what  is  in  reality  a  double  interest;  one  interest  for  the 
natural  risk  of  the  loan,  and  another  interest  for  the  extra  risk  from  the  law.  Such« 
then,  is  the  position  in  which  almost  every  Legislature  has  placed  itself.  By  enact- 
ments, it  has  increased  what  it  wished  to  destroy;  it  has  passed  laws  which  the  im- 
perative necessities  of  men  compel  them  to  violate ;  while,  to  wind  up  the  whole,  the 
jjenalty  for  such  violation  falls  on  the  borrower ;  that  is,  on  the  very  class  in  whose 
favor  the  Legislature  interfered :  Buckleys  History  of  CivUizaiion  in  England^  vol.  i., 
p.  205. 


LEGAL  RESTRAINTS. 


We  habitually  assume  that  only  by  legal  restraints  are  men  to  be  kept  from  a^^re^s- 
ing  on  their  neighbors;  and  yet  there  are  facts  which  should  lead  us  to  qualify  our 
assumption.  So-called  debtq  of  honor,  for  the  non-payment  of  which  there  is  no  les^il 
penalty,  are  held  more  sacred  than  debts  that  can  be  legally  enforced ;  and  on  the 
Stock  Exchani^e,  where  only  pencil  memoranda  in  the  respective  note-books  of  two 
brokers  guarantee  the  sale  and  purchase  of  many  thousands,  contracts  are  fiafer  than 
those  which,  in  the  outside  world,  are  formally  registered  in  signed  and  sealed  parch- 
ments:   Herbert  Spencer'e  "  Sodology.^^ 


GIFTS  INTER  VIVOS. 


Judge  Sharswood,  in  delivering  the  opinion  of  the  court  in  the  case  of  Soper  v 
Gvenueyj  71  Pa.  R.,  p.  223,  says:   It  is  not  an  uncommon  arrangement  for  a  fatht^-r 
to  make  a  conveyance  of  bis  farm  to  one  of  his  sons  in  consideration  of  being  sup- 
ported, nursed  and  attended  during  his  life.    The  wisdom  of  such  a  contract  is  verv 

m 

cjuestionable,  even  where  the  most  entire  confidence  is  felt  at  the  time  in  the  affection 
of  the  child.  The  son  of  Sirach  pronounces  emphatically  against  it:  "Give  not  thv 
son  and  wife,  thy  brother  and  friend,  power  over  thee  while  thou  livest,  and  give  nut 
tliy  goods  to  another,  lest  it  repent  thee,  and  thou  entreat  for  the  same  again.  As 
long  as  thou  livest  and  hast  breath  in  thee,  give  not  thyself  over  to  any.  Por  better 
it  is  that  thy  children  should  seek  to  thee  than  that  thou  shouldst  stand  to  tUelr  cour- 
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tesy.  In  all  thy  works  keep  to  thyself  the  pre-eminence:  leave  not  a  stain  on  thine 
honor.  At  the  time  when  thou  shall  end  thy  days  and  finish  thy  life,  distribute  thine 
inheritince."  Ecdcsiastieua  zxziii.  19-23.  The  most  striking  illustration  of  the 
same  thing  is  in  the  pathetic  tragedy  of  Lear,  where  the  fool  confirms  the  opinion  of 
the  wise  man  of  the  Apocrypha:  "Would  I  had  two  coxcombs  and  two  daughters. 
If  I  gave  them  all  my  living,  I'd  keep  my  coxcombs  myself."  One  of  the  evil  con- 
sequences which  seems  almost  invariably  to  attach  itself  to  such  arrangements  is  the 
diutreasing  fiimily  discord  and  lawsuits  which  spring  from  them.  It  is  not  always 
eisy  to  administer  justice  in  such  cases  in  conformity  to  law.  The  natural  feeling  of 
right  prompts  to  the  rule  which  would  hold  the  child  to  the  strict  performance  of 
his  pari  of  the  contract,  and  give  to  the  parent  the  right  to  recall  the  gift  if  he  fails. 
Yet  it  is  not  alw^ays  possible  to  apply  such  a  rule.  The  deed  may  want  the  essential 
words  to  make  a  condition.  A  condition  in  a  conveyance  may  be  enforced  by  eject- 
mem,  but  a  consideration,  even  amounting  to  a  covenant  on  the  part  of  a  vendor,  can 
not:  Cook  v.  Trimble,  9  Watts,  15;  Garwjr  v.  McNuUy,  3  Wright,  473;  Perry  v.  Scoa, 
1  P.  F.  Smith,  119. 


CAPITAL  PUNISHMENT. 


In  a  charge  delivered  to  the  Grand  Jury  of  the  Island  of  Bombay,  on  the  20ih  of 
July,  ISU,  Sir  James  Mackintosh  gives  the  following  interesting  compariHon  of  the 
ratio  of  crime  during  a  period  of  seven  years  in  which  the  death  penalty  was  in- 
flicted and  a  like  period  in  which  it  was  suspended : 

"Smce  my  arrival  here,  in  May,  1804,  the  punishment  of  death  has  not  been  in- 
flicted by  this  court.  Now,  the  population  subject  to  our  jurisdiction,  either  locally 
f>r  personally,  can  not  be  estimated  at  less  than  200,000  persons.  AfVhether  any  evil 
con!«equences  have  yet  arisen  from  so  unusual — and,  in  the  British  dominions,  so  un- 
exampled— ^a  circumstance  as  the  disuse  of  capital  punishment,  for  so  long  a  period 
as  seven  years,  among  a  population  so  considerable,  is  a  question  which  you  are  en- 
titled to  ask,  and  to  which  I  have  the  means  of  affurding.you  a  satisfiictory  answer. 

"The  criminal  records  go  back  to  the  year  1756.  From  May,  1756,  to  May,  1763, 
the  capital  convictions  amounted  to  141,  and  the  executions  were  47.  The  annual 
average  of  persons  who  suffered  death  was  about  7;  and  the  annual  average  of  cap- 
ital crimes  ascertained  to  have  been  perpetrated  was  nearly  20.  From  May,  1804,  to 
May,  1811,  there  were  109  capital  convictions.  The  annual  average,  therefore,  of 
capital  crimes,  legally  proved  to  have  been  perpetrated  during  that  period,  is  between 
15  and  16.  During  this  period  there  has  been  no  capital  execution.  But  as  the 
population  of  this  island  has  much  more  than  doubled  during  the  last  fifty  years, 
the  annual  average  of  capital  convictions  during  the  last  seven  years  ought  to  have 
been  40,  in  order  to  show  the  same  proportion  of  criminality  with  that  of  the  first 
seven  years.  Between  1756  and  1763,  the  military  force  was  comparatively  small ; 
a  few  factories  or  small  ports  only  depended  on  this  Grovernment.  Between  1804  and 
ISll,  five  hundred  European  officers,  and  probably  four  thousand  European  soldiers, 
were  scattered  over  extensive  territories.  Though  honor  and  morality  be  powerful 
aids  of  law  with  respect  to  the  first  class,  and  military  discipline  with  respect  to  the 
second,  yet  it  might  have  been  expected,  as  experience  has  proved,  that  the  more  vio- 
lent enormities  would  be  perpetrated  by  the  European  soldiery — uneducated  and 
sometimes  depraved  as  many  of  them  must  be — often  in  a  state  of  mischievous  idle- 
ness—commanding, in  spite  of  all  care,  the  means  of  intoxication,  and  corrupted  by 
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contempt  for  the  feelings  and  rights  of  the  natives  of  this  countiy.  If  these  circam- 
stances  be  considered,  it  will  appear  that  the  capital  crimes  committed  daring  the 
last  seven  years,  with  no  capital  execution,  have,  in  proportion  to  the  population,  not 
been  much  more  than  a  third  of  those  committed  in  the  first  seven  years,  notwith- 
standing the  infliction  of  death  on  47  persons.  The  intermediate  periods  lead  to  the 
same  results.  The  number  of  capital  crimes  in  any  one  of  these  periods  does  not 
appear  to  be  diminished  either  by  the  capital  executions  of  the  same  period  or  of 
that  immediately  preceding;  they  bear  no  assignable  proportion  to  each  other. 

"In  the  seven  years  immediately  preceding  the  last,  which  were  chiefly  in  the 
Presidency  of  my  learned  predecessor,  Sir  William  Syer,  there  was  a  remarkable 
diminution  of  capital  punishments.  The  average  fell  from  about  four  in  each  year, 
which  was  that  of  the  seven  years  before  Sir  William  Syer,  to  somewhat  less  tlian 
two  in  each  year.    Yet  the  capital  punishments  were  diminished  about  one-third 

Two  hundred  thousand  men  have  been  governed  for  seven  yean  without 

capital  punishment,  and  without  any  increase  of  crimes.*' 


DANIEL  LORD,  Jb. 

A  lawyer  from  the  country  once  entered  the  Court  of  Appeals  while  Daniel  Lord, 
Jr.,  of  New  York,  was  arguing  a  case,  and  inquired  of  Mr.  Charles  O'Conor,  who 
was  sitting  near  by,  **who  that  was  addressing  the  court?"  Mr.  O'Conor,  whoK 
feelings  mut^t  liave  been  nettled  by  the  course  of  the  ailment,  replied:  *'Tbat  i« 
Daniel  Lord,  Jun,,  and  he  puts  the  Junior  after  his  name  so  he  may  not  be  mistaken, 
for  the  Almighty  I" 


•      AN  IRISH  COURT. 

At  the  Limerick  sessions  recently,  the  jury,  after  a  quarter  of  an  hour's  absence, 
returned  into  court :    "We  find  him  not  guilty." 

Oiairman — Are  you  unanimous  in  your  verdict  ? 

Foreman — We  are,  your  worship ;   we  are  nine  to  three.     [Great  laughter.] 

Chainnan — This  is  not  a  proper  verdict. 

Foreman — We  first  decided,  your  worship,  that  the  minority  should  be  ruled  by 
the  majority,  before  going  into  the  merits  of  the  case.  We  then  became  all  unani- 
mous in  the  end.     [Laughter]. 

Chairman — But  how  could  you  be  unanimous  when  you  say  you  are  nine  to  thre*?? 

Foreman — Your  worship,  I  took  down  those  who  were  for  finding  him  guilty,  and 
those  wlio  were  for  acquitting  him,  and  the  minority  agreed  to  the  verdict  of  the 
majority. 

Chainnan — Oh !  Go  inside,  each  of  the  three  men  who  were  in  the  minority,  ar* 
they  of  opinion  that  this  man  is  guilty?  Go  inside  and  let  them  agree  about  it.  1 
don't  want  to  hear  any  more  of  your  deliberations ;  go  inside,  and  let  them  find  ifaa: 
this  m.an  did  not  strike  the  prosecutor. 

The  jury  then  retired,  and  after  a  few  minutes  re-entered  and  handed  in  a  verdict 
of  »'  not  guilty." 
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CAaowin  (to  the  jury)  —Gentlemen,  you  have  agreed  to  your  verdict.  You  say 
tiut  tj)e  prisoner  is  not  guilty  ? 

/br€BMBi— We  do. 

(Mman—lfi  that  the  verdict  of  the  whole  of  you  ? 

teo/  Jvran — Yes,  your  worship. 

(Airman—Discharge  the  prisoner  now.  (To  the  prisoner).  I  hope  if  you  ever 
come  here  again  you  will  not  get  off  so  easy. 

iVi»n«r^It  is  my  first  offense,  and  it  will  be  my  last.  [Loud  laughter,  in  which 
ihe  whole  court  joined.] 

CWuuw— But  the  jury  say  you  have  done  nothing  at  all.    [Laughter.] 


TIMIDITY  IN  YOUNG  ADVOCATES. 

Nothing  is  more  unfriendly  to  the  art  of  pleasing  than  morbid  timidity  {bashfulness 
-vmmaiBc  konte).  All  life  teems  with  examples  of  its  prejudicial  influence,  showing 
that  the  art  of  rising  in  life  has  no  greater  enemy  than  this  nervous  and  senselcBs 
'iefect  of  education.  Self-possession — calmness — steady  assurance — intrepidity — are 
3ii  perfectly  consistent  with  the  most  amiable  modesty,  and  none  but  vulgar  and 
iliiterate  minds  are  prone  to  attribute  to  presumptious  assurance  the  apparently  cool 
-'h1  unconcerned  exertions  of  young  men  at  the  Bar.  A  great  connoisseur  in  such 
luatiers  says  that  "  what  is  done  under  concern  and  embarrassment  is  sure  to  be  ill 
flooef  and  the  judge  (I  have  known  some)  who  can  scowl  on  the  early  endeavors  of 
liie  jouthful  advocate  who  has  fortified  himself  with  resolution,  must  be  a  man  poor 
in  ihe  knowledge  of  human  character,  and,  perhaps,  still  more  so  in  good  feeling: 
ffr>fmn*8  Course  of  Legal  Study, 


LAWYER  AND  CLIENT. 

AVhen  the  relation  of  solicitor  and  client  exists,  and  a  security  is  taken  by  the  solic- 
itor from  his  client,  the  presumption  is  that  the  transaction  is  unfair :  and  the  onus 
'  t'  proving  its  fairness  is  upon  the  solicitor :  Evans  v.  EUii^  5  Denio,  640 ;  Nenmnan 
^.  fty^ic,  2  Vea.,  199;  Walmsley  v.  Booihy  3  Atk.,  25;  Montesquieu  v.  Sandys,  18  Ves., 
-1^,  StoeHim  v.  Ford,  11  How.  U.  S.,  247;  Starr  v.  Vanderheyden,  9  Johns.,  253; 
^f^<//  V.  Bansam,  11  Paige,  538 ;  lyRose  v.  Foy,  4  Edw.  Ch.,  40 ;  Lewis  v.  J.  A.,  lb. ; 
licnienY.  McLcme,  1  Hoffman  Ch.  Rep.,  424;  Miles  "v.  Ervinj  1  McCord  Ch.  Rep., 
'>24;  Roiie  V.  Mynell,  7  Yerger,  30;  Bibb  v.  Smith,  1  Dana,  482;  Smith  v.  Thompson's 
Heirg^  7  B.  Monroe,  308;  Jennings  v.  McCornid,  17  111.,  148. 

An  agreement  made  by  a  client  with  his  counsel,  after  the  latter  had  been  employed 
in  a  particular  business,  by  which  the  original  contract  is  varied,  and  greater  com- 
I^mation  is  aecured  to  the  counsel  than  may  have  been  agreed  upon  when  first  re- 
tained, is  invalid  and  can  not  be  enforced :  LecoUi  v.  SaUe,  3  Porter,  115 ;  Shars- 
^yjd's  Legal  Ethics. 
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LONDON  LAW  AND  LAWYEKS. 

In  London  there  are  nearly  four  thousand  attorneys  at  law,  &nd  very  little  short  of 
three  thousand  barristers  at  law.  In  the  computation  of  the  number  of  the  former 
however,  is  not  included  those  who  have  been  admitted  but  have  not  taken  out  the 
aniiual  certificate  or  license  which  enables  them  to  practice.  These  are  mostly  acting 
as  clerks,  managing  or  otherwise,  to  the  more  fortunate  members  of  the  profeftjion 
who  have  business  of  their  own  to  attend  to.  In  the  list  of  barristers  Lb  included, 
many  who  are  not  in  active  practice,  some  having  been  called  to  the  bar  eimply  to 
give  them  a  |)osition  in  society,  and  others,  having  failed  in  obtaining  le^l  business, 
devoting  themselves  to  literary  and  other  pursuits ;  but  perhaps  the  numbers  omitted 
in  the  first  list  and  included  in  the  second  will  counter-balance  each  otlier  and  render 
the  aggregate  of  the  figures  I  have  above  given  about  correct  as  to  the  number  of  law- 
yers in  actual  practice.  In  England,  the  leo^al  profession,  large  as  is  the  noniber  of 
its  members,  is  as  close  a  corporation  as  can  be  imagined. 

To  commence  with  the  barristers,  who  are  entirely  and  completely  a  distinct  body 
of  men  from  the  attorneys.    The  etiquette  of  the  bar  does  not  allow  a  barrister  \o 
have  any  communication  whatever  with  the  client  except  through  the  agency  of  an 
attorney.    lie  has  no  remedy  at  law  for  the  recovery  of  his  fees,  and  therefore  gei* 
money  in  advance  as  a  general  thing.    He  alone  is  entitled  to  plead  in  the  superior 
courts,  where  he  wears  the  time-honored  wi^r,  gown  and  starched  bands-    There  are 
barristers  and  barristers — sergeants  at  law,  Queen's  counsel,  and  juniors — but  loy 
space  will  not  permit  me  to  describe  all  the  niceties  of  distinciion  between  them  m 
regard  to  precedence.    Most  of  the  barristers  are  university  men  who  have  graduated; 
and  in  that  case  before  entering  on  his  legal  studies  the  candidate  has  to  submit  to  no 
examination  on  general  educational  matters.    If,  however,  he  is  not  a  graduate,  he 
has  a  severe  series  of  questions  to  answer  on  paper,  in  claasia^  mathematics,  modern 
languages,  history,  etc.    If  he  satisfactorily  passes  this  ordeal  he  is  allowed  to  become 
a  student,  and,  upon  the  payment  of  a  pretty  large  fee,  he  enters  the  chambers  of  a 
barrister,  and  tf^tudies  with  him  for  a  specified  number  of  terms,  nominally  extending 
over  a  period  of  about  three  years.    In  the  meantime  he  has  to  pass  an  intermediate 
examination,  and  at  the  close  of  studentship  he  is  put  through  another  raking  proce^ 
and  is  then  *'  called ''  to  the  bar.     This  entitles  him  to  put  on  a  w^ig  and  gown ;  he 
is  a  gentleman  by  act  of  Parliament;  and  he  is  at  liberty  to  wait  as  long  as  he  likt;^ 
until  the  attorneys  choose  to  employ  him.    It  is  a  lottery,  and  the  prises  are  oMn- 
paratively  few,  but  some  of  them  are  splendid — the  blanks,  however,'are  very  numer- 
ous, and  I  am  afraid  to  say  how  small  is  the  average  income  made  by  these  gentle- 
men learned  in  the  law.    The  fees  received  by  them,  of  coui*8e,  \ary  with  the  nature 
of  the  case  and  the  eminence  of  the  man  employed;  but  advocates  like  the  Attr>r- 
ney-General  (Sir  John  D.  Coleridge),  Mr.  Sergeant  Ballantine,  Mr.  Hawkinfi,  Q.  C\ 
Mr.  Sergeant  Parry,  Sir  John  Karslake,  Q.  C ,  and  a  few  others,  earn  immen^ 
incomes.    The  first  named  gentleman,  in  his  ofScial  capacity  of  law  officer  of  the 
crown,  has  a  salary  of  $40,000  a  year  during  his  term  of  office,  and,  in  addition  to 
that,  his  private  practice  is  something  appalling.    In  the  Tichbome  case  alone,  after 
receiving  an  enormous  retaining  fee,  he  had  "a  refresher"  of  $250  per  day,  and,  a> 
the  trial  lasted  103  days  of  actual  work,  you  can  compute  for  yourself  the  nice  little 
plum  he  had.    On  the  other  hand,  men  of  great  eminence  will  take  very  amall  iw* 
in  very  small  cases,  which  they  are  enabled  to  do  owing  to  the  extremely  rapid  and 
thorough  way  in  which  such  cases  are  disposed  of.    I  have  known  Mr.   IIawktn>, 
above  mentioned,  to  try  a  cause  for  $50,  but  then  in  term  time  he  very  often  trie^ 
four,  five,  or  six  a  day,  and  he  is  reputed  to  be  immensely  rich.    I  was  told  he  wa 
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Worth  .?1  ,-500,000,  wliich  is  an  immense  sura  for  a  man  to  save  out  of  brain  labor.  The 
rf ver?e  of  these  brilliant  pictures,  however,  is  that  of  the  poor  barrister  who  stands 
a^K)ut  We:<tminster  Hall  year  after  year  without  getting  a  brief ;  one  of  them  died 
onlj  a  week  or  two  ago  from  sheer  starvation. 

The  attorney  forms  the  medium  by  which  communication  is  held  between  the  un- 

icrtiinaie  layman  and  the  barrister  who  is  lucky  enough  to  get  a  brief  to  put  in  his 

!niLi:<a«able  blue  or  red  bag.    lie  is  not  generally  a  graduate,  but  as  a  rule  enters 

in  office  as  an  articled  clerk  at  about  seventeen  or  eighteen  years  of  age.     The  for- 

nuiities  preceding  admission  are  now  much  the  same,  except  tliat  he  has  to  study  with 

IT.  attorney  instead  of  a  barrister,  and  for  a  period  of  five  years,  with  the  following 

^TOrptions:    If  a  graduate  of  a  university,  the  preliminary  examination  is  dispensed 

ttth.and  his  term  of  study  is  reduced  to  three  years;  and  if  the  candidate  has  been 

sMnaging  clerk  to  an  attorney  for  ten  years,  his  term  of  apprenticeship  is  reduced 

b  like  manner,  bat  he  can  only  obtain  absolution  from  the  much-dreaded  "prelimi- 

''arT"upon  application  by  memorial  to  the  Law  Institute,  showing  good  cause  and 

>  uked  up  by  influential  names.    The  student  has  to  pay  a  premium  of  from  $250  to 

^!.VX>,  the  Government  demands  a  revenue  stamp  of  $400  on  his  articles  of  apnren- 

t  cf^hij),  and  he  earns  nothing  for  five  years.    If  he  is  fortunate  or  smart  enough  to 

'-<^pe  lieing  "plucked/'  at  the  end  of  this  time  he  is  admitted,  and,  like  the  barrister, 

I- tiuitled  to  do  any  amount  of  business  he  can  get.    If  his  funds  have  become  ex- 

Ina^itd  (as  is  not  unfrequently  the  case),  he  is  obliged  to  take  a  clerkship  and  trust 

t'>  persjTerance  and  luck  to  become  a  member  of  a  firm.    If,   however,  he  has  any 

5i"n€T,  he  can  buy  a  partnership,  and  then,  if  he  is  ordinarily  intelligent  and  ener- 

."-'ic,  he  w  as  sure  as  one  can  be  in  this  world,  of  a  decent  income.    It  is  this  great 

•stent  of  restriction  to  admission  to  practice  as  an  attorney,  which  renders  it  possible 

Ijtt  5ii-h  a  vast  amount  of  business  can  be  accumulated  into  the  hands  of  one  firm 

'it  i.s  here.   A  lad  leaves  school  say  at  fourteen,  and  g'»es  into  a  lawyer's  office.    In  New 

^'  rk,  when  he  attains  the  age  of  twenty-two  or  twenty-three,  he  will,  if  he  has  any- 

''•in^'in  him,  become  admitted  upon  easy  terms,  and  stick  up  his  shingle  as  a  full- 

■ '  fn  attorney  and  counsel lor-at-Iaw.    In   England,  perhaps  one  out  of  two  or  three 

T'ired  attain  to  that  dignity.    The  consequence  is  that  we  have  firms  here  em- 

I  ';!np  as  many  as  one  hundred  and  more  clerks,  the  majority  of  whom   never  ex- 

!  ^1  to  attain  to  any  better  position  than  that  which  they  now  hold.    The  business 

•  'livided  into  different  departments,  which  are  as  distinct  and  separate  as  those  in  a 

■fHr^esiIe  dry  goods  establishment,  and  at  the  head  of  each  of  these  departments  is 

■  -tially  an  able  gentleman  who  has  as  complete  a  control  over  it  as  though  he  were  in 

"i^TA-ss  for  himself;  but,  no  matter  with  what'skill  and  energy  he  may  manage  mat- 

'  'N  he  has  usually  the  satisfaction  of  knowing  that  he  can  never  hope  to  better  his 

• '  'iition^  because  he  is  not  "admitted'*  (he  may  get  a  slight  increase  of  salary,  but 

•'"■•  U  that  to  look  forward  to?),  and  he  finds  himself  very  frequently  compelled  to 

'  ^' b  two  or  three  embryo  attorneys  their  business — these  tx;ing  young  gentlemen  who 

^"f"  parents  able  to  pay  the  large  amounts  nece««iry  to  invest  them  with  all  the 

>  '-riisof  articled  clerkship:     Corratpondence  of  the  Netc  York  World, 


NEW  YORK  CITY  LAWYERS. 

There  are  about  5,000  lawyers  in  the  directory  issued  for  their  profe-^sional  guid- 
•  V.  Of  this  number,  doubtless,  1,000  are  ornamentals  and  pof^ess  family  competence. 

'  '*  the  aggregate  not  more  than  100  possess  popular  distinction.  There  are  scores  of 
•■mey*  in  this  city  who  are  scarcely  heard  of  out  of  their  immediate  clientage,  and 

vet  could  match  dollars  with  any  one  of  the  100.    These  "no  names/*  as  Wilkie 
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Collins  might  call  them,  are  convejanoen,  or  patent  agents,  or  real  estate  men,  guar- 
dians of  family  interests  or  those  of  corporations.  While,  as  is  the  opposite  of  the 
English  rule,  a  lawyer  here  may  practice  all  branches  at  once,  yet  the  tendeocj  has 
been  to  force  our  city  lawyers  into  special  branches.  Classes  devote  themselves  ex- 
clusively to  pleading,  or  examining  titles,  or  in  patent  cases,  testamentary  affaire 
federal  court  practice,  criminal  jurisprudence,  building  law,  railroad  law,  insnnnce 
law,  and  law  relating  to  damage  of  person  or  property.  Unhappily  for  many,  there 
are  a  few  who  peculiarly  attend  to  the  manufacture  of  divorces.  In  conse- 
quence of  this  drifting  into  specialties,  -not  only  litigants  employ  lawyers,  bat  law- 
yers retain  each  other  for  distinctive  familiarity  with  some  one  branch.  The  olde4 
lawyer  in  the  city — except,  perhaps,  some  nonogenarian,  long  ago  stranded  and  for- 
gotten— is  the  elder  Gerard.  The  youngest  is  that  alert  chap  with  a  big  handle  of 
papers,  who  will  sit  to-morrow  under  the  shadow  of  Mr.  O'Conor,  in  the  Supreme 
Court,  and  look  as  abashed  as  if  the  eyes  of  Delaware  were  on  him. 

What  must  be  the  aggregate  yearly  amount  paid  to  this  army  of  lawyen?  This 
computation  appertains  to  the  well-known  apothegm,  '*the  many  labor  that  a  few  maj 
reap."  If  the  5,000  average  $100  only  per  year,  here  would  be  half  a  million  in 
money.  The  general  average  is,  however,  nearer  a  thousand,  which  would  foot  up 
five  millions  of  money  to  the  fraternity  in  fees  and  costs.  Such  distribution  in  indi- 
vidual cases,  would  vary  all  the  way  from  $500  per  year  to  $150,000.  There  are  sev- 
eral firms  who  undoubtedly  accumulate  the  latter  sum  annually,  and,  moreover,  spend 
it  easily.  Then  there  are  out  of  the  whole  number,  certainly  three  thousand  to  each 
of  whom  $1,500  a  year  is  the  maximum  allowance.  Besides  the  lawyer*  come  the 
judges,  clerks,  officers,  sheriffs,  stenographers,  witnesees,  printers  of  law  points.  Ac, 
whose  saLiries,  stipends  and  fees  are  paid  in  addition  to  those  of  the  bar.  Perhaps 
$6,000,000  or  $7,000,000  per  year  would  be  a  fair  estimate  for  the  sum  yearly  spent 
in  New  York  City  for  the  luxury  of  litigation.  Who  can  tell  the  number  of  oystei? 
consumed  except  by  tallying  the  shells?  Let  each  litigant  count  the  shells  remain- 
ing after  his  legal  repast,  if  he  has  had  one,  and  then  verify  by  the  reminiscence  these 
statistics. 

One  often  hears  of  a  lunch  at  bar,  but  if  it  is  defdred  to  see  the  Bar  at  lunch,  on  and 
after  to-morrow's  opening  day,  it  can  be  done  at  Chambers  street  (Delmonico's),  be- 
tween the  hours  of  one  and  two,  when  occurs  the  usual  half-hour  Court  recess.  Manv 
lawyers  have  remained  in  the  Goun-rooms  to  munch  the  traditional  sandwich,  and 
perhaps,  do  a  bit  of  lobbying  or  note-taking  at  the  same  time.  Some  of  the  judges 
in  their  private  rooms,  are  tasting  bivalves  more  satisfying  than  the  proverbial  oyster 
of  legal  contention,  but,  during  the  hour  just  designated,  two^thirds  of  the  Del  mo- 
nico  lynchers  will  be  of  the  Bench  and  Bar.  Then  laymen  loiterers  can  pick  up  a 
few  jocular  condiments  for  their  chicken  gumbo  and  fillet  of  sole.  They  can  see 
dignified  judges  relax,  and  parlor  barristers  toy,  with  minoed  veal  more  effectually 
than  they  have  hashed  witnesses  with  the  characteristic  calf-skin.  Great  lawyer? 
usually  live  well,  work  hard  and  die  poor :    Corrtt^pondenot  of  tke  New  York  Herald. 


ORIGIN  AND  HISTORY  OF  "LEGAL  MEMORY;" 

OR,  "  THE  TIME  WHEREOF  THE  MEMORY  OF  MAK  RUNNETH  NOT  TO  THE  CONTRARY.*' 

'*  To  make  a  particular  custom  good,  it  must  have  been  used  so  long  that  the 
memoiy  of  maa  runneth  not  to  the  contrary :    1  BUt,  Com.  70. 

At  common  law,  a  person  suing  for  a  freehold  was  bound  to  show  that  he  or  hi* 
ancestor  had  been  in  posBesBion  within  the  time  of  memoiy ;  that  is,  widun  the 
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memory  of  a  person  living,  or  of  his  father,  who,  if  not  present  at  the  actual 
feofiment  or  investiture  of  the  partj  disaetzed,  had  seen  him  in  the  peaceable  setzen  of 
the  land,  and  acting  as  one  of  the  pares  of  the  lord's  court ;  the  rule  of  law  formerly 
being  that  no  man  could  prove  any  matter  unless  it  had  been  seen  by  himself  or  by 
his  father,  who  had  enjoined  him  to  testify  the  fact :  Broei.  lib,  5,  cap.  5,  s.  Syfo.  373, 
a.  2,  Inst.  94. 

It  being  found  inconvienient  to  leave  the  rights  of  parties  dependent  on  the 
longevity  of  witnesses,  it  was  thought  desirable  to  remove  this  uncertainty,  without 
materially  enlarging  or  abridging  such  rights. 

The  first  fixed  epoch  appears  to  have  been  the  accession  of  Heniy  I.  (on  the  Ist 
of  August,  1100).  So  matters  continued  until  1235,  when  it  was  thought  that  a 
period  of  135  years  was  an  unreasonable  substitution  for  the  reach  of  human 
memozy,  occasionally  prolonged  by  the  injunction  above  referred  to— from  its  na- 
tare,  of  too  rare  occurrence  materially  to  efiect  the  period  of  limitation. 

By  the  Statute  of  Merton  (1235)  c.  6,  an  epoch  more  nearly  approaching  the 
actnal  duration  of  human  remembrance  was  introduced,  viz.,  the  coronation  of 
Henry  II.,  which  had  taken  place  eighty-one  years  before,  namely,  on  the  20th 
of  October,  1154.  In  1275  the  eighty-one  years  had  swollen  to  121  years;  which 
being  considered  an  absurdity  a  new  epoch  was  introduced,  viz.,  the  time  of  Kichard 
I.,  i  e.,  his  coronation  in  1189,  being  eighty-six  years  before.  This  continued  unal- 
tered until  1540,  when  the  more  convenient  rule  of  sixty  years  before  action  brought, 
was  introduced.  During  the  whole  interval  between  1275  and  1540,  the  coronation 
of  Richard  I.,  in  1189,  was  the  period  of  legal  memory  in  respect  to  writs  of  right; 
shorter  periods  being  adopted  with  respect  to  the  limitation  of  possessory  actions. 
From  the  very  frequent  recurrence  of  this,  as  the  Iqpgest  period  of  limitation,  in  the 
discussion  which  took  place  daily  in  ihis^  court  (Court  of  Common  Pleas)  in  respect 
of  real  actions^  it  was  thought  convenient  by  the  Judges  that  in  all  cases  of  cus- 
tomary or  prescriptive  rights,  depending  upon  the  memory  of  man,  the  same  epoch 
should  be  resorted  to.  And  this  usage  resting  solely  upon  an  arbitrary  introduction 
of  a  rule  of  analogy  resting  upon  the  Statute  of  Edward  I.,  in  1275,  had  become  so 
inveterate  before  1540,  that  when  the  statute  of  1275  was  repealed  in  1540,  a  rule, 
which  had  no  other  foundation  than  the  repealed  statute,  was  tacitly  allowed  to 
remain,  and  it  has  continued  down  to  our  own  times :     Vide  2  and  3  W.  4,  e.  71." 

Extract  from  note  to  Cassidy  v.  SUuHirt  (2  Manning  and  Granger,  469),  40  Eng. 
Com.  Law  Bep.,  466. 


THE  TICHBORNE  TBIAL. 

The  conviction  of  the  Tichborne  claimant  on  the  charge  of  perjury,  and  his  sen- 
tence to  fourteen  years  of  penal  servitude  after  a  trial  which  lasted  one  liundred 
and  eighty  days, 'have  revived  public  interest  in  this  extraordinary  case. 

The  Tichborne  family  is  one  of  the  oldest  in  England,  the  estates  in  Hampshire 
having  been  in  the  possession  of  Roger's  ancestors  even  before  the  advent  of  William 
the  Conqueror.  The  first  baronet  was  Sir  Benjamin,  who  was  created  by  James  I. 
in  return  for  the  zeal  he  exhibited  in  his  cause,  as  immediately  upon  the  death  of 
Queen  Elizabeth,  and  without  waiting  for  any  order  or  authority,  he  posted  to  Win- 
chester, and  there,  in  his  capacity  of  sheriff  of  the  county,  proclaimed  the  Scottish 
monarch  King  of  England. 
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Rogor  Charles  Doughty  Tichborne  was  the  eldest  son  of  the  late  Sir  Jaznes  Tich- 
bome,  Bart.,  and  Henriette  Felicite,  his  wife,  who  was  a  descendant  of  the  ancient 
French  family  of  De  Bourbon  Conti.     He  was  born  on  the  6th  of  January,  18*29, 
and  for  the  first  sixteen  years  of  his  life  resided  with  his  parents  in  France.    Hii^ 
education  was  at  first  intrusted  to  private  tutors,  but  as  he  was  a  child  of  somewhat 
delicate  constitution,  his  mother's  over-indulgence  prevented  his  receiving  much 
benefit  from  their  instructions.    Sir  James,  anxious  for  the  boy's  mental  welfare, 
brought  him  to  England  and  placed  him  in  the  care  of  the  Jesuit  fathers  at  Sto&y- 
hurst,  where  he  remained  rather  more  than  three  years.    Still  he  had  not  made 
much  progress,  and  it  was  thought  that  if  he  entered  the  army  the  training  for  the 
necessary  examination  would  do   him  good.     In   1849  he  accordingly  became  a 
cavalry  officer,  and,  with  the  exception  of  occasional  leave  of  absence,  was  quartered 
with  his  regiment,  first  in  Ireland  and  afterward  at  Canterbury,  until  he  gave  up  his 
comraii«gion  in  1853.     In  the  mean  time  he  had  fallen  in  love  with  Miss  Kate 
Doughty,  his  cousin,  but  the  young  lady's  parents  v»ere   averse  to  the  proposeil 
match,  both  on  account  of  Roger's  bad  habits  of  drinking  and  smoking  to  exce?:*, 
and  bec:iu8c,  being  Roman  Catholics,  a  union  between  first  cousins  w^as  unlawful  to 
them,  except  under  the  Pope's  dispensation.    Roger  was  told  that  he  had  better 
keep  away  from  his  uncle's  house,  but  afterward  Sir  Edward  Doughty  relented  so 
far  as  to  say  that  if,  after  three  years'  probation,  the  young  lovers  both  remained  of 
the  same  mind,  he  would  no  longer  oppose  their  wishes.    Roger  promised  to  reform 
his  habits,  and  determined  to  go  on  foreign  service,  but,  after  some  fruitless  en- 
deavors to  exchange  into  a  regiment  under  orders  for  India,  he  left  the  army,  and 
in  March,  1853,  sailed  for  South  America,  having  previously  made  his  will,  and 
confided  a  "sealed  packet"  to  the  care  of  Mr.  Vincent  Gosford,  the  steward  on  occ 
of  tlie  Tichborne  estates.    He  reached  Valparaiso  in  June,  and  after  traveling  about 
that  part  of  the  world  until  the  following  April,  he  embarked  at  Rio  de  Janeiro  on 
board  the  7i<7/a,  for  New  York.    The  vessel  was  lost,  all  on  board  were  supposed  to 
liave  perished,  and  when  Sir  James  Tichborne  died,  Roger's  brother  Alfred  took  the 
title  and  estates.     The  late  Dowager  Lady  Tichborne,  however,  could   never  be 
brought  to  believe  that  her  son  Roger  was  really  dead;  she  advertised  extensively 
for  him,  and  one  of  her  advertisements  appearing  in  an  Australian  newspaper  in 
1865,  was  seen   by  Mr.  Gibbes,  an   attorney  of  Wagga-Wagga,  who,  knowing  the 
defendant,  and  seeing  him  one  day  smoking  a  pipe  whereon  were  carved  the  letters 
R.  C.  T.,  at  once  "  spotted  "  him  as  the  "  Wandering  Heir."    Then  followed  some 
correspondence  l)etween  Lady  Tichborne  and  the  defendant,  and  the  latter  became 
acquainted  with  a  man  of  colo.  named  Bogle,  an  old  servant  of  the  Tichbonies,  whi> 
was  then  living  at  Sydney.    One  of  Lady  Tichbome's  letters  contained  an  allusion 
to  the  fact  that  Roger  having  been  a  "good  Catholic,"  and  on  receipt  of   it  the 
defendant,  who  had  been  some  time  before  married  by  a  Wesleyan  minister,  went 
through  the  ceremony  again,  according  to  the  rites  of  the  Cliurch  of  Home.    In 
SeptemUer,  18GG,  he  sailed  from  Sydney,  accompanied  by  his  wife  and  Andrew 
Bogle,  and  on  his  arrival  in  Europe  was  welcomed  and  recognized  by  Lady  Tich- 
borne, tliough  the  other  members  of  the  family  failed  to  identify  him.    Then  began 
the  legal  proceedings.    Evidence  was  taken  by  commission  both  in  Australia  and 
Chili ;  there  was  a  suit  in  Chancery,  followed  by  an  ejectment  action  in  the  Coun 
of  Common  Pleas — Tichbo,me  v.  Luahingion — in  which  was  witnessed  ilie  singular 
phenomenon  of  the  defendant  in  the  cause  appearing  in  court  to  give  evidence  in 
favor  of  the  man  who  had  brought  the  action  against  him.    The  defendant  in  the 
recent  trial,  who  was  claimant  in  that  suit,  himself  underwent  a  long  examination, 
and  when  the  jury  stopped  the  case,  his  legal  advisers  consented  to  a  non-suit,  and 
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he  WIS  committed  by  the  late  Lord  Chief  Justice  Bovill  to  take  his  trial  for  willful 
and  corrupt  perjury.  His  story  is  that  he  is  really  Roger  Tichborne,  who,  after  the 
wreck  of  the  BeUa^  was  picked  up  by  a  vessel  called  tl\e  Oaprey,  which  carried  him 
to  3felboarDC,  and  that  he  afterward  lived  in  Australia  under  the  name  of  Castro. 
On  the  other  hand,  the  prosecution  affirm  that  he  is  one  Arthur  Orton,  the  son  of  a 
butcher  of  Wapping,  who,  having  made  a  voyage  to  South  America,  and  staid  there 
from  1849  to  1851,  returned  to  England,  and  in  1852  finally  left  that  country  for 
Aoi^ralia,  and  there  lived  as  a  butcher  and  stock-keeper  until  he  set  up  the  claim 
to  the  Tichborne  title  and  estates,  out  of  which  the  recent  trial  for  perjury  arose  : 
Harpa^i  Weekly. 


TO  OUR  SUBSCRIBERS. 

It  K4  a  well  established  rule  that  when  a  subscriber,  especially  to  a  periodical  of 
(bi^  kind,  fails  to  notify  the  publisher  of  his  wish  to  discontinue  his  subscription,  an 
implied  assent  or  direction  is  thereby  given  for  its  continuance.    And  this  is  just. 
l^  i\  moreover,  recognized  as  just  by  the  law.    The  expense  and  labor,  necessarily 
to  W  incurred,  were  the  publisher  required  at  the  end  of  each  term  of  subscription 
U)  notify  the  subscriber,  and  to  request  a  renewal  thereof,  would  be  very  great,  and 
would  probably  in  most  instances,  render  an  enterprise  of  this  character  wholly  im- 
practicable.   Whereas,  the  subscriber,  should  he  wish  to  discontinue,  by  postal  card 
notification  is  put  to  but  little  Iftbor  and  an  expense  of  only  one  cent.  We  wish  to  say 
^  few  plain  words  on  this  subject.    We  want  our  list  of  subscribers  increased,  but 
not  with  the  names  of  those  who  pay  us  only  in  unctions  self-laudatory  expressions 
"f  j''itronage.    We  do  not  stand  in  need  of  this.    Kindly  words  of  encouragement 
^''d  prai5e  are  appreciated  and  valued.     But  we  wish  it  understood,  and  distinctly, 
>lut  we  deem  this  publication  a  worthy  one,  and  a  full  and  fair  equivalent  for  the 
K"^  of  subscription  asked  for  it.    We  wish  no  one  to  subscribe  to  it  who  does  not 
'nink  this  also ;  and  if  there  are  any  such  among  our  present  subscribers,  we  woidd 
':ktr  to  know  that  fact,  and  assure  them  of  their  mistake.    We  are  compelled,  how- 
''^<  r.  DDtil  notified,  to  take  for  granted  that  those  who  fail  to  so  notify  us,  with  their 
'uH'cription  renewed,  and  accordingly  the  first  number  is  sent  them  with  bill  for  the 
J-d-.    What  we  have  written  has  been  provoked  by  the  fact  that  some  of  last  year's 
^  iWibers,  upon  receiving  bills  for  the  present  year,  have  answered  us  that  they  did 
•I't antborize  a  renewal  of  their  subscription.    And  yet  these  gentlemen  received  the 
^r-t  number  of  the  present  volume,  paid  postage,  as  the  law  requires,  for  the  entire 
vc-i",  on  receipt  of  that  number,  saw  their  names  advertised  in  the  Chart  of  the 
"^Qthem  Law  Review  Union,  retained  the  copies  sent  them  for  months,  and  when 
r^tarued,  if  at  all,  soiled,  and  consequently  worthless  to  the  publishers,  and  in  the 
1  )ce  of  all  this,  put  in  this  plea  as  an  excuse  to  justify  their  refusal  of  payment.    To 
»hoa  ve  reply — if,  upon  the  expiration  of  your  subscription,  you  did  not  wish  its 
tnewai,  you  should  have  so  informed  us.    Your  failure  to  do  so,  was  authorization 
t'j  03  to  oontinoe  it    As  lawyers,  yon  should  have  known  that  this  has  been  so  held 
-m]  deckitd  repeatedly  by  courts  of  the  highest  authority,  and  strictly  in  consonance 
^ith  natoml  reaaoii  and  equity.    As  gentlemen,  you  ought  to  have  known  that  good 
'U'.rais  rantred  it — ^forbade,  at  least,  your  receiving  the  numbers,  using  them  until 
reoderel  Mnlhleet  to  the  publishers  if  returned,  and  after  you  had  enjoyed  all  the 
^x»efit  ym  nm  capable  of  deriving  therefrom. 
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We  have  received  many  letters  from  different  portions  of  the  Union,  some  from 
quite  envinent  jurists,  testifying  to  the  merit  and  worth  of  this  Review.  In  many 
of  the  States  it  is  already  being  quoted  and  referred  to  as  a  high  authority.  It  is  (he 
only  legal  periodical  published  South,  and  we  confidently  assert  second  to  none  ia 
the  United  States.  One  of  its  aims,  surely  a  laudable  one,  and  one  which,  if  at  all 
likely  to  succeed,  should  have  at  once  rallied  to  it  the  united  support  of,  at  least,  the 
Southern  Bench  and  Bar,  was,  to  represent  and  to  aid  in  developing  and  matoring 
the  highest  legal  culture  of  this  section.  If  the  lawyers  of  the  South  approve,  and 
feel  interested  in  the  success  of  this  attempt,  assuredly  it  is  but  right  thef  should 
evidence  it  by  kindly  word  and  deed.  We  bespeak  the  assistance  of  our  present  sub- 
scribers in  enabling  us  to  increase  our  drcnlation  to  that  extent  that  the  future  of  the 
Review,  as  one  among  the  first  legal  periodicals  in  the  United  States,  may  be  bejrond 
perad venture  assured.  We  promise  them  that  eveiything  in  our  power  shall  be  done 
to  make  it  merit  their  patronage,  and  reflect  the  highest  type  of  legal  knowledge  and 
thought. 
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Ve  k  dimi  foii^otti^  <?eBi   h  nufderatum  qui  ^iveme  les  Komma  el  non  pea  la 
creo."    MonteaquioL    EBprit  dea  LoU.    L.  xxiiy  c  2$. 

"A  rtvolutioti  is  akoaijfs  the  fault  of  ike  Govemment^  never  of  the  peopk.^*     Goethe, 

It  is  not  a  little  remarkable  that  the  two  best  works  on  the  Con- 
€titutioDal  Governments  of  the  Anglo-Saxons  should  have  been 
written  by  foreigners.  The  analysis  of  the  English  Constitution 
by  DeLolme  is  still  without  a  rival,  and  DeTocqueville's  work  on 
Democracy  in  America  is  confessedly  a  chef-d'cmnre.  Of  the  two  the 
meed  of  praise  .must  certainly  be  awarded  to  the  latter.  In  depth 
of  thought,  breadth  of  view,  and  severe  impartiality,  DeTocque- 
ville  is  head  and  shoulders  above  his  predecessor.  The  citizen 
of  Geneva  is,  however,  no  mean  rival.  The  clearness  with  which 
he  has  developed  the  fundamental  principles  of  the  English  consti- 
tution,, and  the  admirable  manner  in  which  he  has  illustrated  their 
merits,  deservedly  give  him  high  rank  as  a  publicist.  The  weak 
point  of  his  treatise  is  that  it  is  too  much  of  a  panegyric.  He  can 
iiee  no  defects  in  the  English  constitution,  while  he  is  sharp  sighted 
enough  as  to  those  of  other  governments.  It  is,  in  fact,  not  a  little 
amusing  to  see  with  what  unction  he  cites  the  ills  which  have  ac- 
companied the  workings  of  the  institutions  of  other  nations,  both 
republican  and  royal,  while  he  carefully  ignores  those  which  unques- 
tionably have  attended  every  stage  of  English  life.  Thus,  for  ex- 
ample, he  dwells  upon  the  utter  inefficiency  of  the  laws  which  were 
irott  tone  to  time  passed  at  Home  for  the  protection  of  the  life  of 
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the  private  citizen,  when  he  might  just  as  well  have  drawn  his  illus- 
trations from  English  history.  It  is  notorious,  that  although 
Magna  Charta,  by  which  were  nominally  secured  the  liberty  of  the 
citizen,  "except  by  the  judgment  of  his  peers  or  the  law  of  the 
land,"  and  the  administration  of  justice  "  without  sale,  denial  or 
delay,"  was  obtained  in  1215,  and  subsequently  confirmed  as  many 
as  forty  times  (eleven  times  in  one  reign,  that  of  Edward  I.),  yet 
its  provisions  were  continually  violated  until  a  change  of  manners 
and  increase  of  intelligence  had  altered  not  the  law  but  the  practice. 
He  himself  well  says  of  the  importance  of  the  article  of  Magna 
Charta  containing  these  provisions :  "That  it  may  be  said  to  include 
all  that  society  has  in  view,  and  the  English,  from  that  moment, 
would  have  been  a  free  people,  if  there  were  not  an  immense  dis- 
tance between  making  laws  and  observing  them." 

The  weak  point,  as  I  have  styled  it,  or  rather  the  fundamental 
error  of  DeLolme's  work,  is,  that  it  undertakes  to  trace  all  the  ad- 
vantages of  English  institutions  in  their  practical  workings  to  the 
mere  form  of  the  government,  without  reference  to  the  character  of 
the  people,   the  peculiarities  of  Anglo-Saxon  civilization,  or  the 
insular  position  and  climatic   features  of  the  country.     In   other 
words,  he  treats  the  status  of  the  English  nation  as  the   logical 
sequence   of  the  combined   elements  of  its  form  of  government, 
instead  of  the  harmonious  result  of  a  number  of  other,  and,  per- 
haps, far  more  potent  causes.     The  eulogistic  character  of  his  work, 
if  not  the  weakness  of  his  reasoning,  will  appear  clearly  when  you 
reduce  his  proposition  to  its  simple  elements.     Given  a  king  in 
whom  is  centered  all  executive  power,  and  from  whom  all  honors 
flow,  an  aristocracy,  independent  and  hereditary,  and  a  popular  rep- 
resentation holding  the  strings  of  the  public  purse,  and  the  most 
perfect  form  of  government  follows  of  course.     Be  it  so.     But  all 
the  feudal  nations  of  Europe  had,  at  one  time,  precisely  the   same 
elements.     Yet  not  one  of  them  has  ever  enjoyed  the  same  amount 
of  individual  freedom,  with  the  same  stability  of  fundamental  forms. 
Are  these  results  due  to  the  form  which  England  has  had  in  com- 
mon with  others,  or  to  those  elements  peculiar  to  herself,  her  peo- 
ple and   her  location?     Besides,  the  corner-stone  of    DeL*olme's 
superstructure,  the  key-stone  of  his  arch,  is  the  royal  authority ,  and, 
yet,  experience  has  shown  it  to  be  the  least  important  elen^eut  of 
the  mixture,  for  it  was  greatest  when  the  government  was  the  least 
perfect,  and  it  has  waned  as  the  government  has  improved        lEIven 
before  ^DeLolme  wrote,  England  was  ruled  by  her   aristocracy. 
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Since  his  day  the  King  has  occome  a  mere  cypher,  like  the  titular 
Emperor  of  Japan.  The  ministry,  whose  t«rm  of  office  depends 
upon  Parliament,  exercise  all  the  royal  powers.  Nature,  I  venture 
to  say,  has  had  more  to  do  in  controlling  the  practical  workings  of 
the  English  institutions,  and  shaping  these  institutions  from  time  to 
time,  so  as  to  produce  a  happy  equilibrium,  than  the  mere  formal 
elements  of  the  government.  The  prosperity  and  greatness  of  the 
English  are  due  more  to  race  than  to  government.  The  people  are  bet- 
ter than  their  institutions.  I  am  slow  to  believe  that  a  government 
which  is  based  upon  a  hereditary  aristocracy,  which  is  founded  upon 
principles  looking  mainly  to  the  interests  of  a  few,  and  the  subjec- 
tion of  the  many,  which  violates  every  feeling  of  natural  law  by 
providing  for  the  eldest  son  to  the  exclusion  of  all  the  other  chil- 
dren, and  which  is  characterized  by  a  grasping  ambition  and  an  un- 
bounded selfishness,  is  suited  for  other  than  a  limited  locality,  or 
temporary  existence.  Such  institutions  will  not  bear  transplanting. 
They  will  perish,  although  the  race  may  survive,  at  any  rate,  in  other 
climes. 

That  the  practical  workings  of  the  English  institutions  were 
always  better  than  the  institutions  themselves,  is  evident  from  the 
fact  that  their  relative  superiority  has  been  recognized  through 
every  change  of  those  institutions.  "In  my  opinion,"  says  Comines, 
(Memoires,  T.  1  L.  V.,  c.  xix.)  "among  all  the  sovereignties  of  the 
world  of  which  I  have  any  knowledge,  the  place  where  public 
affairs  are  best  managed  and  where  the  pepple  are  subjected  to  the 
least  violence,  is  England."  The  praise  of  Montesquieu  is  even  more 
emphatic  and  detailed.  And  Voltaire,  in  a  subsequent  age,  adopts 
the  same  tone.  Now,  we  know  that  in  the  days  of  Comines,  the 
government  of  England  was  practically  a  despotism,  and  in  the  days 
of  Montesquieu,  that  the  royal  element  still  maintained  its  ascend- 
ancy. When  Voltaire  wrote  the  kingly  authority  was  gradually 
yielding  to  the  aristocratic,  a  change  which  culminated  towards  the 
close  of  the  century.  Since  the  reform  bill  of  1832,  the  power  of 
the  throne  as  a  governing  element  has  practically  ceased  to  be  felt — 
the  real  power  being  in  Parliament.  Amid  all  these  changes,  Eng- 
land has  maintained  its  relative  superiority  over  other  nations  in  the 
freedom  enjoyed  by  its  citizens,  and  the  protection  afforded  to  indi- 
vidual rights ;  a  result  due,  I  repeat,  more  to  the  morals  and  man- 
ners of  the  people  than  to  the  form  of  their  political  institutions. 
And  this  naturally  suggests  the  observation,  that  the  merits  of  a 
government  at  any  one  period,  depend  not  upon  any  abstract  theory 
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of  right  and  wrong,  but  upon  its  comparative  advantages  or  disad- 
vantages when  contrasted  with  contemporary  organizations.     It  is 
not  fair  to  compare,  as  is  done  by  DeLolme  throughout  his  treatise^ 
the  workings  of  Roman  institutions  with  the  workings  of  English 
institutions.     The  terms  of  the  equation  do  not  admit  of  a  compar- 
ative statement.     The  condition  of  the  world,  and  the  character  of 
the  civilization  at  the  two  periods,  are  too  unlike.     Only  govern- 
ments which  exist  at  one  and  the  same  era  can  be  rightly  compared, 
for  then  alone  tlie  intellectual  '*ulture,  the  religious  training,  and 
the  general  morals,  are  to  some  extent  similar.     If  you  act  upon 
this  suggestion,  it  will  be  found  that  the  Roman  government  was  as 
superior  to  the  governments  of  the  same  age  as  the  English  govern- 
ment has  been  to  its  modern  contemporaries.     Or  rather,  for  this  is 
the  true  test  as  it  seems  to  me,  the  practical  workings  of  the  Roman 
institutions  were  more  effective  in  attaining  the  end  of  all  govern- 
ment— the  protection  and  prosperity  of  the  citizens — than  those  of 
any  other  contemporaneous  people;    and  the   Comines  and   Mon- 
tesquieus  of  the  old  world  might  have  truly  said  that,  among  the 
then  existing  nations,  the  public  affairs   of  Rome  were  better  con- 
ducted, and  with  less  violence  to  the  people,  than  elsewhere.     Eng- 
land, no  doubt,  deserves  the  praise  she  has  received,  notwithstand- 
ing her  internecine  conflicts,  her   incessant  foreign   wars,  her,  at 
times,  tyrannical  kings,  and  up  to  a  very  recent  period,  her  barba- 
rous laws.     But  how  much  of  the  comparative  superiority  both  of 
Rome  and  England  should  be  attributed  to  the  particular  form  of 
government  prevailing  at  any  one  time,  and  how  much  to  the  cliar- 
acter  of  the  people  and  other  circumstances,  is  a  different  qoestion. 
To  me,  the  mere  form  of  government  seems  entitled  to  little  weight. 
Rome  passed  through  the  different  stages  of  a  monarchy,  dictator- 
ship, aristocracy,  republic,  and  autocracy,  and  yet  maintained  its 
relative  superiority  to   the   last.     So,  England  has  been  a  feudal 
kingdom,  a  limited  monarchy,  a  pure  despotism,  an  aristocracy,  and 
a  parliamentary  republic,  but  the  conduct  of  its  public  affairs  and 
the  condition  of  its  private  citizens  could  bear  a  fiivorable  compari- 
son with  those  of  its  neighbors  at  any  given  period.     The  trial  br 
jury  was,  no  doubt,  vastly  more  important,  so  far  as  the  protection 
of  the  citizen  was  concerned,  than  eitHer  the  outward  form  or  the 
real  nature  of  its  government ;    and  the  peculiar  character  of  the 
Anglo-Saxon,  modified  by  climate  and  locality,   more  important^ 
perhaps,  than  everything  else. 

DeLolme  himself,  although  his  whole  argument  is  aimed  to  prove 
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that  the  happy  result  is  due  to  the  form  of  the  government^  and, 
particularly,  to  its  feature  of  hereditary  royalty,  frankly  admits  to- 
wards the  close  of  his  book  (on  the  last  page  but  one),  that  time, 
locality  and  chance  have  had  much  to  do  in  completing  the  good 
work:  "It  is  by  a  fortunate  concurrence  of  circumstances,  and  I 
may  add,  by  the  aid  of  a  &vorable  location,  that  liberty  has  been 
able  to  erect  herself  a  temple.  .  .  .  It  is  there  that, 
freed  from  the  danger  of  foreign  trouble  and  aided  by  a  happy  com- 
bination of  circumstances,  liberty  has  succeeded  in  expanding  into 
the  form  which  suits  her;  and  it  required  six  centuries  to  complete 
the  work."  During  the  greater  part  of  this  period,  the  popular 
element  was  certainly  the  least  felt,  and  a  looker  on  might  well 
attribute  all  the  advantages  to  its  associate  elements.  DeLolme, 
accordingly,  upholds  the  royal  authority  as  the  primum  mobile^ 
while  Sismondi  lays  chief  stress  upon  the  aristocracy.  Montesquieu 
and  Voltaire,  particularly  the  latter,  dwell  upon  the  freedom  of  the 
press,  and  the  inherent  love  of  liberty  of  the  people,  as  the  true 
sources  of  the  national  prosperity.  Certain  it  is,  that,  whenever  the 
jx)pular  element  has  prevailed,  the  machine  has  moved  with  fresh 
vigor  and  vast  amelioration.  Never  has  the  English  superiority,  so 
fer  as  the  prosperity  of  the  people  is  concerned,  been  greater  than 
now — when  the  monarchical  element  is  literally  a  form,  but  a  form, 
however,  deficient  in  actual  power,  not  altogether  without  its  ad- 
vantages. The  throne,  like  the  bunting  which  floats  from  the 
national  flag-stafi^,  although  it  may  only  be  a  simvlacrumy  forms  a 
rallying  point  around  which  the  loyalty  of  the  English  heart  in- 
stinctively clings.  The  feeling  is  the  growth  of  a  thousand  years, 
and  is  the  warmer  now  because  its  exhibition  is  unattended  by  any 
danger.  The  throne  is  no  longer  an  object  of  terror.  It  is  the 
least  dangeroits  element  in  the  constitution.  There  may  be  peril  in 
the  increase  of  aristocratic  or  popular  power, — ^there  is  none,  every 
one  knows,  in  the  "shadowy  crown"  of  the  modern  Guelph. 

DeLolme  considers  the  great  advantages  of  the  English  Consti- 
tution to  consist  in : 

1.  The  unity  of  the  executive  power  in  one  person,  and  its  entire 
separation  from  the  legislative. 

2.  The  division  of  the  legislative  power  into  two  branches  hold- 
ing by  different  tenures,  one  of  them  independent  of  the  people,  the 
other  of  the  crown. 

3.  The  right  conceded  to  the  people,  through  their  representatives, 
of  proposing  laws,  and  of  controlling  the  public  expenditures. 

He  examines^  and  shows  very  satis&ctorily^  that  it  is  not  to  the 
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interests  of  public  liberty  that  the  people  should  have  a  voice 
directly  in  the  passage  of  every  law.  (See  B.  2.,  c.  5.)  Like  Sis- 
mondi^  he  sees  the  necessity  of  protecting  the  people  from  the  con- 
sequences of  their  own  rashness  and  want  of  thought.  He  is  de- 
cidedly of  opinion  that  the  power  of  the  people  in  legislation  should 
be  confined  to  the  selection  of  a  representative,  the  latter  being  left 
free  to  act  for  the  interest  of  the  whole  nation,  guided  by  the  lights 
growing  out  of  his  position.  His  treatment  and  illustrations  of  this 
point  are  admirable. 

The  first  advantage  above  enumerated  of  the  English  Constitu- 
tion, exists  only  in  name.     By  the  principle  of  the  responsibility  of 
ministers  for  the  act«   of  government,  and  the  right  exercised  by 
Parliament  of  changing  the  ministry  whenever  the  existing  mem- 
bers no  longer  have  their  confidence,  the  legislative  has,  in  reality, 
absorbed  the  executive.     It  is  true,  that  if  this  state  of  afiaire 
should  be  found  eventually  to  work  badly,  either  the  aristocracy  or 
the  people  might  rally  to  the  support  of  the  throne,  and  restore  the 
equilibrium  upon  which  DeLolme  so  fondly  relies.     But  the  extent 
of  the  commotion  thus  produced,  and  the  result  of   the  struggle 
would  depf^nd  more  upon  the  character  of  the  people  than  upon  any 
supposed  influence  of  thfe  constitution  itself.     The  same  movement 
which  in  France  might  be  attended  by  violent  outbreaks  and  the 
slaughter  of  thousands  of  victims,  might  produce  among  the  phleg- 
matic English,  the  dull  Hollander,  or  the  sluggish  German,  only  a 
few  public  gatherings  or  mobs  less  destructive  of  life  than  the  joy- 
ous crowd  which* thronged  the  streets  of  London  at  the  recent  entry 
of  the  Prince  of  Wales  and  his  intended  bride  into  this  mighty 
metropolis.     Let  me  repeat,  therefore,  that  more  is  due  to  the  pecu- 
liar character  of  the  Anglo-Saxon  race  in  the  formation  of  the  pres- 
ent English  Constitution  than  DeLolme  is  willing  to  admit.    In 
other  words,  I  reverse  his  position  and  insist  that  institutions  are  the 
growth  of  the  morals  and  manners  of  the  people,  not  the  morals 
and  manners  of  the  people  of  their  institutions.     And  I  attribute 
the  happy  workings  of  the  English  government  not  to  its  form,  but 
to  its  people.    The  same  institutions  with  the  Celtic  race  of  Ire- 
land,   France    or    Spain,    would    have    fared    very    differently. 
"  Nothing  is  more  superficial,"  says  DeTocqueville  in  his  Ancient 
Regime,  p.  267,  ^'  than  to  attribute  the  greatness  and  power  of  a 
people  to  the  sole  mechanism  of  its  laws;  for,  in  this  matter^  it  L« 
less  the  perfection  of  the  instrument  than   the  force  of  its  motive 
powers  which  produces  the  result." 

DeLolme's  summary  of  English  civil  and  criminal  law,  and  his 
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parallel  between  the  province  of  the  Courts  of  Equity  and  the  ju- 
rialiction  of  the  Koman  Praetors,  are  masterly.  His  sketch  of  the 
Roman  adiones  leges,  and  of  the  edicts  of  the  Prs&tors,  is  neat  and 
accurate.  (B.  1.,  ch.  vii-viii-ix-x.)  He  shrewdly  suggests  that 
the  English,'  by  refusing  to  adopt  the  Roman  law,  so  frequently 
pressed  upon  them  by  the  Ecclesiastical  Chancellors,  were  compelled 
to  go  through  the  same  process  as  the  Romans  themselves,  and  to 
invest  the  Courts  of  Equity  with  power  to  soften  the  rigors  of  the 
common  law.  He  adds,  that  the  English  lawyers  err  when  they 
attribute  the  liberty  of  their  nation  to  the  rejection  of  the  civil  law. 
This,  he  says,  is  to  take  the  effect  for  the  cause.  It  is  not  because 
the  English  rejected  the  Roman  law  that  they  are  free ;  it  is  because 
they  were  free,  or,  at  least,  because  they  had  among  them  causes 
which  would. in  the  end  establish  liberty,  that  they  rejected  that 
law.  Even  if  they  had  admitted  it,  the  same  causes  would  have 
led  to  the  rejection  of  those  parts  which  tend  to  the  curtailment  of 
freedom.  This  was  sufficiently  evidenced  by  the  example  of  Ger- 
many, where,  althotigh  the  Roman  law  was  adopted,  the  imperial 
precept  prefixed  to  the  Institutes,  "  quod  principi  placuerity  leges 
habd  mgorevij^  never  was  in  force. 

The  feudal  system  at  one  time  prevailed  all  over  Europe,  Eng- 
land inclusive,  with  remarkable  uniformity.  The  people,  at  that 
time,  possessed  a  portion  of  political  power,  for  they  held  feuds 
under  their  immediate  lords  upon  the  same  terms  as  the  lords  held 
under  their  suzerains.  The  inferior  feudatories  as  contradistin- 
guished from  the  serf  (the  hewers  of  wood  and  draw^ers  of  water), 
were  bound  to  assist  their  lord  in  time  of  war  by  military  service, 
and  to  aid  him  in  time  of  peace  by  attending  his  courts  and  joining 
in  the  administration  of  justice.  In  the  villages,  the  local  officers 
were  usually  elected  by  the  people,  and  in  the  larger  cities  the  dif- 
ferent guilds  and  professions  exercised  franchises  similar  to  those 
enjoyed  in  our  days.  Large  privileges  were  by  royal  charter  fre- 
quently conferred  on  burghs.  The  freedom  of  a  city  was,  at  that 
day,  something  more  than  a  mere  form.  England  then  started  upon 
no  better  vantage  ground  than  her  feudal  neighbors.  Each  had  De- 
Lolme^s  necessary  elements  to  success — ^kings,  lords  and  commons. 
But  how  happened  it  that  the  same  institutions  have  led  to  such  dif- 
ferent results  in  different  countries?  It  is  upon  that  point  that  the 
superiority  of  DeTocqueville  to  DeLolme  is  strikingly  conspicu- 
ous. The  latter  points  out  the  superior  workings  of  the  English 
constitution,  attributing  them  to  the  mere   combination  of  forms. 
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DeTocquevIlIe  goes  below  the  surface^  and  exposes  some  of  ibe 
causes  which    have   led    to   particular  results.     In    his  Ancient 
Regime,  he  traces  the  decline  of  the   feudal  system  and  shows  that 
on  the  continent,  the  course  of  events  was  to   deprive  the  inferior 
feudatories  of  their  local  franchises,  while  in  England  these  fran- 
chises were  preserved  and  gradually  enlarged.     The  consequence  to 
the  continent  was,  that  the  people  having  lost  all  political  impor- 
tance, the  nobles  had  no  inducement  to  cultivate  relations  with  them, 
and  the   line  of  distinction  between  the  two  grew  more  and  more 
marked,  dependent  merely  upon  birthright,  until  the  nobility  and 
the  roturier  became  mere  castes,  as  well  defined  as  those  of  India. 
On  the  contrary,  in  England,  the  retention  of  specific  franchises  by 
the  people  prevented  the  formation  of  the  impassable  gulf  between 
the  (liiferent  orders  which  is  the  result  of  caste.     The  true  secret  of 
English  success,  then,  lies  in  the  fiict  that  the  people  continued  to 
retain  the  power  which  the  feudal  institutions  gave  them,  until  tlie 
spread  of  intelligence  enabled  them  to  demand  and  receive  an  ac- 
cession of  power.     While,  on  the  other  hand,  the  people  lost  all 
influence  on   the  continent,  and  when  the  progress  of  civilization 
enabled  them  to  realize  their  position  and  their  rights,  the  change 
necessary  to  acquire  the  latter  could  only  be  obtained  by  force.    It 
will   be  seen,  therefore,  that  DeTocqueville  goes  deeper  into  the 
subject,  although    incidental   to  his  theme,  than   DeLolme.    But 
even  he  does  not  undertake  to  ascertain  why  the  political  power  of 
the  })eople  should  have  been  retained  in  England  and  not  on  the 
continent.     Was  it  mere  chance?    Was  it  climate  and  location  bv 
modifying  the  character  of  the  people?     Has  the  government  every- 
thing, and  nature  nothing  to  do  in  the  result?    My  own  opinion  is, 
I  repeat  again,  that  the  result  is  due  more  to  the  qualities  of  the 
race  under  the  influence  of  locality  and  climate,  than  to  any  institu- 
tions  whatever.     I  agree   with   M.  DeTocqueville  in   the  views 
which  he  gives  to  his  friend  M.  Corelle,  in  a  letter  dated  17th  Sep- 
tember, 1853:     "You  understand   enough  of  my  ideas  to  know 
that  I  accord  only  a  secondary  influence  to  institutions  upon  the 
destinies  of  men.         ...  I   am  thoroughly  convinced 

that  political  societies  are  not  what  their  laws  make  them,  but  what 
they  are  prepared  in  advance  to  be  by  the  sentiments,  the  beliefs, 
the  habitudes  of  heart  and  spirit  of  the  men  who  compose  them, 
and  that  nature  and  education  make  these  latter.^'  The  same 
thought  in  substance  is  thus  differently  expressed  by  Sismondi: 
"  No  science,  in  reality,  ought  to  be  modified  according  to  circum- 
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stances  so  much  as  the  theory  of  constitutions,  for  the  Legislature 
should  act  solely  upon  the  political  body  which  is  given  it;  but 
which  it  does  not  create.  Peoples  exist,  the  legislators  do  not  con- 
fer upon  them  life.  Peoples  exist,  and  each  people  has  a  constitu- 
tion in  the  largest  sense  of  the  term  since  it  exists.  The  Legisla- 
ture ought  to  touch  this  constitution  with  the  file,  never  with  the 
hatchet." 

The  principal  diflTerences  between  the  English  and  the  French 
gf>vernment  are : 

1.  The  English  have  much  liberty  with  great  inequality  of  rank, 
while  the  French  have  little  freedom  and  absolute  equality. 

2.  Both  have  a  hereditary  sovereign,  a  permanent  senate,  and  a 
p'pniar  legislature,  but  the  sovereign  in  England  is  a  cypher  and 
tlic  legislature  supreme,  while  th«  sovereign  in  France  is  supreme 
and  the  legislature  a  cypher. 

3.  Strangely  enough,  too,  the  powerful  legislature  is  elect^jd  by 
only  a  fraction  of  the  people,  less  than  a  sixth,  while  the  legislature 
without  power  comes  in  under  universal  suffrage. 

4.  Strangely,  also,  the  hereditary  senate  of  the  one  has  far  less 
direct  power  than  the  senate  for  life  of  the  other.  The  power  of 
tlie  House  of  Lords  in  England  is  not  in  its  legislative  capacity,  but 
i^  an  aristocracy,  and  this  latter  depends  upon  the  consent  of  the  peo- 
ple. In  other  words,  the  English  government  is  an  aristocracy,  not 
from  the  direct  legislative  and  executive  power  conferred  by  the 
^m^titution  ujK)n  the  nobility  as  a  class,  but  from  the  tacit  consent 
of  the  body  of  the  people. 

0.  The  press  and  trade  are  free  in  England,  while  both  are  held 
in  administrative  restraint  in  France.  (I  notice  in  the  French 
fiapcrs  this  morning  that  two  coachmen  have  been  deprived  of  their 
I-osition,  the  one  because  he  wore  a  blouse,  and  the  other  because 
ti»' smoked  on  the  box.  From  one  specimen  brick,  judge  of  the 
>^hole  edifice.)  .      * 

6.  The  French  government  is  powerfully  centralized,  so  that 
nothing  can  be  done  in  the  most  remote  province  without  the  con- 
^'*nt  of  the  Bureaus  at  Paris.  In  England  there  is  no  such  inter- 
f<  rence  in  local  affairs,  which  are  left  to  be  regulated  by  the  people 
interested. 

The  superiority  of  English  institutions  is  to  be  traced,  then,  not  to 
Hie  form  of  its  government,  but  to  the  character  of  the  people,  the 
liberty  which  is  therefore  entrusted  to  them,  and  the  education  and 
training  which  they  derive  from  the  exercise   of  local  franchises. 
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The  happinet^B  of  the  people  alone  may  be  fouud^  at  times,  in  a  des- 
potism, but  their  happiness  and  progressive  improvement  combined 
can  only  be  secured  by  institutions  which,  while  they  foster  the 
material  interests  and  internal  quiet  of  society,  keep  alive,  at  the 
same  time,  the  public  spirit,  and  improve  the  capacity  of  the  people 
for  self-government.     Between  the  quiet  and  stagnation  of  despot- 
ism, although  accompanied  by  all  the  fostering  care  of  a  paternal 
administration,  and  the  agitation  and  incessant  activity  of  a  democ- 
racy, although    attended  by  occasional   outbreaks  (or,  to  use  Mr. 
Jefferson's  expression,  "  by  the  occasional  watering  of  the  tree  of 
liberty  with  blood"),  the  far-seeing  statesman  must  prefer  the  latter, 
as  most  to  the  advantage  of  a  nation  in  the  long  run.     No  writer 
has  more  fiilly  and  clearly  developed  this  advantage  of  free  govern- 
ment than  M.  DeTocqueville.     It  lies  at  the  root  of  all  his  predi- 
lections for  free  institutions.     He  was  not  unconscious  of  the  tem- 
porary evils,  but  deemed  them  largely  overbalanced  by  the  benefits. 
He  is  very  emphatic  in  urging  the  necessity  of  educating  the  people 
to  self-government  by  entrusting  to  them  the  control  of  their  own 
local  affairs.     He  considers,  and  with  reason  no  doubt,  that  the  ex- 
ercise of  this  power  by  the  English,  in  connection  with  the  educa- 
tion  received   through   the  insfruraentality  of  the  jury  system  of 
trial,  has  enabled  them  to  enjoy  freedom  without  abusing  it.    It  is 
by  the  practical  experience  thus  acquired  that  the  young  and  en- 
thusiastic are  taught  to  regulate  theory  by  fact,  and  to  yield  their 
individual  convictions  to  some  extent  for  a  common  end.     If  we 
come  to  the  exercise  of  franchises  affecting  the  whole  nation  with- 
out any  such  preliminary  experience,  we  are  apt  to  lay  too  much 
stress  on  our  own  (to  us)  high  ideals,  and  think,  like  the  Catholic 
church,  that  everything  must  yield  to  us.     Much  of  the  radicali?ni 
and  fanaticism  of  the  French  mind  may  be  attributed  to  the  total 
want  of  any  similar  training.     The  English  education  of  a  thousjind 
years  would,  no  doubt,  have  greatly  benefitted  them,  but  I  am  afniid 
it  would  require  another  thousand  years  to  perfect  the  work. 

The  House  of  Commons  is,  I  have  said,  elected  by  only  a  frac- 
tion of  the  adult  male  population,  while  the  French  Legislative 
body  is  elected  by  universal  suffrage.  In  the  former  case,  how- 
ever, the  franchise  is  entirely  free  from  governmental  control,  while 
in  France  the  government  has  its  candidates  and  brings  all  its 
kifluence  to  bear  to  ensure  their  election.  This  is  not  the  only 
difference.  In  France  the  electoral  districts  are  strictly  propor- 
tioned to  population,  one  for  every  thirty-five  thousand.    This  is 
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not  the  case  in  England,  and,  of  course,  could  not  be,  for  in  many 
of  the  manufacturing  towns  the  persons  possessed  of  the  necessary 
property  qualification  are  very  few  in  comparison  with  the  mass  of 
operatives.     Accordingly,  such  proportioning  is  there  the  exception 
and  not  the  rule.     Previous  to  the  reform  act,  there  were  boroughs 
where  the  elections  were  controlled  by  half  a  dozen  votes,  the  right 
to  a  representative  having  been  conferred  centuries  ago,  when  the 
borough  was  flourishing  and  populous,  and  retained  after  the  popu- 
lation had  gone  to  a  more   favorable  spot.     The   same  anqmaly, 
tliough  to  a  much  less  extent,  still  exists.     The  representation   of 
eititjj  is  very  unequal,  and    not   governed  by  any  definite   rule. 
Sometimes,  the  franchise  in  a  city  depends  upon  a  property  qualifi- 
cation, sometimes  on  mere  citizenship.     The  universities  are  repre- 
^mtcd  by  persons  elected  by  their  officers,  stipendiaries,  and  grad- 
uates.   Sismondi  is  a  decided  advocate  of  some    mixed  mode    of 
representation,  and  is  greatly  opposed  to  universal  suffrage  on  the 
basis  of  population.     This  last  mode,  he  insists,  sacrifices  principle 
to  uniformity,  and  is  the  worst  of  all  possible  modes — for  it  throws 
tlie  whole  power  into  the  hands  of  one  class,  the  ignorant,  who  are 
always  the  majority  in  any  given  community.     The   ancients,  he 
^ays,  knew  better  than  this,  for  they  divided  the  people  into  tribes 
•T  eeoturies,  massing  the  bulk  of  the  laboring  population  into  a  few 
^f  these  divisions,  and  then  giving  the  vote  not  to  the   individual 
but  the  collective  bodies.     Even  in  the  middle  ages,  when  the  peo- 
ple enjoyed  more  freedom  and  more  political  privileges  than  now, 
the  same  course  was  pursued.     In  Florence,  for  instance,  all  classes 
hud  a  voice  in  the  government,  but  it  was  by  the  election  of  repre- 
j^Dtatives  by  each  class  separately.     Each   guild,  or  fraternity  of 
workmen  in  a  particular  trade,  chose  its  own  representative.     The 
universities,  the  farmers  in  the  country,  apd  the  well-to-do  bour^ 
'jmm  of  the  towns,  elected  representatives  separately.     At  the  same 
time  the  clergy  and  nobility  were  entitled  to  their  representatives. 
In  this  way  all  classes  had  a  voice  in  public  affaii's,  whereas  now 
only  one  class  has — the  majority — the  vicious  and  ignorant.     Why 
may  we  not,  he  asks,  return  to  the  better  prrictice  of  the  past,  with 
the  modifications  required  by  modern  civilization?    The   learned 
professions,  in  a  particular  district,  might  each  elect  a  represent- 
ative, the  owners  of   property  in  the  same  district,  another,  the 
laborers  without  property,  another.     In  this  way  all  classes  will  be 
represented,  and  the  right  to  which  they  are  entitled  will  be  given 
to  intelligence  and  property.    "Experience  has  taught  us,"  says 
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Sisniondi  {Etudes  Sar  Us  Const  des  Peuples  Libres),  "  that  power, 
and  especially  absolute  power,  corrapts  all  who  exercise  it  It 
makes  kings,  who  are  active,  proud,  presumptuous  and  cruel ;  if  in- 
dolent, voluptuous.  Power  renders  aristocracies  exacting,  jealous, 
and  implacable.  The  people  can  not  escape  this  corruption.  When 
the  sovereign  power  is  entrusted  to  them,  they  are  not  less  vain  or 
proud  than  other  sovereigns,  nor  less  greedy  of  flattery,  nor  less 
impetuous  in  their  resentments,  rash  in  their  aggressions,  and  im- 
placable in  their  vengeance.  The  character  of  each  citizen  in  a 
democracy  feels  the  influence  of  this  continued  abuse  of  power,  of 
that  drunkenness  of  flattery,  and  of  the  abandonment  to  the  vio- 
lent passions,  which  the  intriguers  and  sycophants  are  incessantly 
endeavoring  to  arouse.  In  its  turn,  America  is  there  to  justify  the 
theory.'^  Alas,  well  might  he  say  so  even  when  he  wrote,  and  with 
how  much  more  truth  now!  M.  DeTocqueville  is  equally 
aware  of  the  practical  evils  of  universal  suffrage,  the  remedy  for 
which,  however,  he  looks  for  in  multiplying  the  intermediate  elec- 
tions. He  is  also,  as  we  shall  see,  equally  energetic  in  the  language 
which  he  uses  in  reference  to  the  tyranny  of  majorities.  The  prob- 
lem of  conferring  equal  political  rights  on  every  member  of  the 
community,  and  at  the  same  time  providing  sufficient  protection  for 
the  minority,  is  one  of  vast  importance  to  the  "  democratic  eras." 
Mr.  Calhoun  is  the  only  one  of  our  American  statesmen,  since  Mr. 
Jefferson,  who  ha«  given  the  subject  a  thought,  but  it  is  doubtful 
whether  his  theories  admit  of  practical  application.  Mr.  Jeffer- 
son^s  suggestion  seems  to  me  the  best  which  has  been  made,  and  that 
is  that  legislation,  except  in  the  laying  of  taxes,  etc.,  should  be  con- 
ferred not  upon  a  bare  majority,  but  upon  two-thirds,  three-fourths, 
or  some  larger  number  of  the  representative  body. 

M.  DeTocqueville  in  a  letter  to  N.  W.  Senior,  of  England,  under 
date  of  April  12,  1835,  has  thus  explained  the  scope  and  object  of 
the  Democracy  in  America :  '^  I  have  sought  to  establish  the  natu- 
ral tendencies  which  the  social  democratic  state  gives  to  the  spirit 
and  institutions  of  man.  I  have  pointed  out  the  dangers  which 
attend  humanity  on  this  i*oute.  But  I  have  not  pretended  that  we 
may  not  struggle  against  these  tendencies,  discovered  and  resisted 
in  time ;  that  we  may  not  avoid  those  dangers  seen  in  advance.  It 
has  seemed  to  me,  that  democrats  themselves  (and  I  use  the  word  in 
its  good  sense),  did  not  see  clearly  either  the  advantages  or  perils  ot 
the  state  towards  which  they  sought  to  direct  society,  and  that  they 
ivere  thus  exposed  to  mistake  the  means  proper  to  render  the  fir^ 
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as  great,  and  the  second  as  small  as  possible.     I  have^  therefore, 
undertaken,  with  all  the  firmness  of  which  I  am  capable,  to  bring 
out  distinctly  the  one  and  the  other,  in  order  that  we  may  look  our 
enemies  in  the  face,  and  know  against  what  we  have  to  struggle. 
M.  Jouffroy  points  out  the  perils  of  democracy,  and  considers  them 
u  inevitable.    In  his  view,  all  we  can  do  is  to  postpone  these  dan- 
gers as  long  as  possible,  and,  when  they  come  at  last,  to  cover  the 
head  with  oar  mantles  and  submit  to  destiny.     As  for  me,  I  wish 
society  to  see  these  perils,  as  a  firm  man  who   knows  that   perils 
exist  to  which  he  must  be  subjected  in  the  attainment  of  a  proposed 
end,  and  who  exposes  himself  to  them,  without  pain  and  without 
regret,  as  to  a  condition  necessary  to  his  enterprise,  and  only  fears 
them  when  he  does  not  see  them  in  all  their  magnitude."     For  this 
purpose  he  undertook  to  study  and  explain  the  existing  social  dem- 
ocratic status  of  America,  and  to  ascertain  how  it  had  been  reached, 
and  what  were  the  probable  future  tendencies,  social,  intellectual, 
and  political,  of  the  elements  at  work.    The  task  was  assuredly  a 
high  one,  and,  if  the  author  bas  fiiiled  in  any  respect  to  attain  the 
end  aimed  at,  he  is  certainly  entitled  to  claim  that  he  has  conceived 
and  pursued  his  enterprise  in  the  spirit  which  deserved  success. 
The  reader  can  not  question  his  impartiality,  nor  fail  to  admire  the 
courage  with  which  he  discloses  the  evils  as  well  as  the  advantages 
of  democracy.     His  predecessors,  aye,  and  his  successors,  have  been 
either  eulogists,   or   outspoken  foes    of  popular  institutions.     He 
alone  has  honestly  held  the  scales,  and  fearlessly  weighed  the  prin- 
ciples and  their  results. 

The  manner  in  which  M.  DeTocqueville  treats  his  theme,  will 
he  best  understood  by  a  brief  outline  of  his  plan.  He  first  describes 
the  geographical  configuration  of  North  America,  and  particularly 
that  portion  of  it  embraced  within  the  limits  of  the  United  States. 
Then,  he  traces  rapidly  the  history  of  the  Anglo-Americans,  and 
shows  how  their  laws,  and  customs,  and  social  state,  tended  essen- 
tially towards  democracy.  He,  next,  turns  to  the  political  forms  of 
organization,  and,  commencing  at  the  starting  point  of  a  single 
neighborhood,  follows  the  existing  system  from  the  commune,  town- 
ship, or  district,  through  the  County  and  State,  up  to  the  General 
Government.  In  his  progress,  the  independent  and  uncentralized 
character  of  the  American  institutions,  both  of  the  State  and  Fede- 
ral Government,  is  necessarily  dwelt  on.  The  power  of  the  judi- 
ciary, and  its  influence  on  the  body  politic,  is  also  discussed.  When 
he  comes  to  the  national  government,  after  an  admirable  analysis  of 


420  Modem  Theories  of  Government. 

its  parts,  he  designates  the  characteristics  which  distinguish  the  United 
StAtes  Federal  Constitution,  from  all  other  Federal  ConstitutioDS, 
while  explaining  the  advantages  of  the  federative  system  in  general, 
and  its  special  utility  for  America.     The  peculiar  distinction,  in  his 
opinion,  between  the  American  federation  and  all  other  federations, 
is,  that  it  undertakes  to  make  the  Federal  Government  complete 
within  its  sphere, — that  is,  capable  of  acting  directly  upon  the  citi- 
zen, instead  of  indirectly  through  the  different  members  of  the  con- 
federacy.   This  advantage  he  considers  invaluable.     In  this  connec- 
tion, he  suggests  that  the  government  is  not  strictly  a  confederation, 
nor  can  it  be  said  to  be  altogether  national.     It  is,  in  &ct,  an  in- 
complete national  government.     The  disputes  between  the  Federal- 
ists and  the  Republicans  as  to  the  form  of  government — whether 
federal  or  national — (like  so  many  other  disputes  in  this  world)  are 
about  words.     The  government  is  strictly  neither  federal  nor  na- 
tional, but  a  mixture  for  which  there  is  no  name.     "  Human  {eaprit) 
nature,"  he  says,  "invents  things  more  easily  than  words;  whence 
comes  the  use  of  so  many  improper  terms,  and  incomplete  expres- 
sions,    Several  nations  form  a  permanent  league,  and  establish  a 
supreme  authority,  which,  without  acting  on  the  individual  citizens 
as  a  national  government,  has,  nevertheless,  an  action  upon  each  of 
the  confederate  peoples  taken  in  a  body.     This  government,  so  dif- 
ferent from  all  others,  receives  the  name  of  federal.     A  form  of 
association  is  then  found  in  which  several  peoples  unite  actually  into 
one  as  to    certain   common  interests,  and    remain   separate  and 
confederate  only  as  to  all  others.     Here  (in  the  United  States),  the 
central  power  acts  ^yithout  any  intermediary  upon  the  governed, 
administers  and  judges  them  itself,  as  do  national  governments;  but 
it  acts  thus  only  in  a  restricted  circle.     Evidently,  this  is  no  longer 
a  Federal  Government — ^it  Ls  an  incomplete  national  government 
Thus,  a  form  of  government    is  invented  which  is  not  exactly 
either  national  or  federal,  and  there  the  matter  rests,  and  the  new 
word  which  ought  to  express  the  new  thing  does  not  yet  exist." 
(Vol.  I,,  p.  267.)     Whether  the  national  or  the   federal  element 
ought  to  be  favored,  is  another  question  altogether.     It  is  very 
obvious,  however,  that  the  more  nearly,  by  any  such  tendency,  you 
approach  either  extreme,  the  greater  violence  you  do  to  the  common 
part.    Wliatever  may  be  our  abstract  theories  of  the  best  form  of 
government,  the  only  guide  we  ought  to  look  to  is  the  Constitution 
itself.    And,  inasmuch  as  that  instrument  expressly  stipulates  that 
whatever  po^rs  are  not  delegated  to  the  United  States  nor  pro- 
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hibited  to  tli«  States,  are  reserved  to  the  respective  States,  or  the 
people  thereof,  very  little  latitude  of  construction  is  &irly  left.  ^  A 
great  deal  of  latitude  may  be  un&irly  taken,  but  that  will  be  due  to 
the  power  of  the  taker,  not  to  the  contract  itself. 

One  of  the  great  advantages  of  the  federative  system  is  that  it 
•combines  the  benefits  of  small  and  great  States.  Nations  embraced 
within  a  small  territory  have  the  advantage  that  the  eye  of  society 
penetrates  everywhere,  and  the  spirit  of  amelioration  descends  even 
to  the  smallest  details.  The  ambition  of  the  people  being  greatly 
tempered  by  their  feebleness,  their  efforts  and  resources  are  turned 
almost  entirely  towards  internal  affairs,  and  are  not  subject  to  be 
dissipated  in  the  vain  smoke  of  glory.  Moreover,  the  equality  of 
condition  and  oneness  of  interest  of  all  classes  of  citizens  are  more 
likely  to  be  preserved,  and  general  laws  may  be  safely  enacted  with- 
out the  fear  of  injuriously  afiecting  particular  classes  or  localities. 
Besides^  die  independent  State  organizations  enable  each  part  to 
resist  more  sucocssftiUy  foreign  invasion,  and  to  prevent  internal 
conspiracies.  On  the  other  hand,  great  empires  fevor  the  develop- 
ment of  civilisation,  give  a  broader  and  higher  tone  to  the  intellect, 
and  have  the  advantage  of  force,  which,  alas,  is  often  the  first  ele- 
ment of  prosperity.  The  federal  system  in  the  form  which  it  has 
assumed  in  the  United  States  has,  says  our  author,  all  these  advan- 
tages combined.  The  local  State  governments  give  to  each  member 
t)f  the  Confederacy  the  benefits  of  small  nations,  while  the  general 
government  has  all  the  power  of  a  great  empire.  The  Union  is  free 
and  happy  as  a  little  nation  and  respected  as  a  great. 

Having  thus  prepared  the  way  by  these  geographical,  historical^ 
and  constitutional  preliminaries,  which  occupy  the  first  volume  of 
the  original  edition  of  his  work,  our  author  begins  his  minuter 
analysis  by  show^inghow  it  may  be  literally  said,  that  in  the  United 
States  the  people  govern.  This  reSult  is  produced  by  the  frequency 
of  elections,  and  by  the  prevailing  practice  (which  our  author  does 
mot  hesitate  to  condemn),  of  determiciixig  in  advance,  by  means  of  a 
party  platform,  the  course  oi  action  of  the  representative  on  all  im- 
portant measures.  In  this  way>,  all  the  advantages  to  be  derived 
from  the  superior  intellect  of  the  representative,  and  from  the  free 
interchange  of  thought  in  the  clearer  atmosphere  of  legislative  de- 
liberation, are  effectually  lost.  In  theory,  the  person  elected  may 
be  the  representative,  but  in  aieality  he  is  only  the  delegate  of  the 
people.  In  a  letter  to  J(^n  Stuart  Mill,  written  on  the  5th  of 
December,  1835,  M.  DeTooqoieville,  after  ''X)mplimenting  his  cor- 
voL.  m. — Na  III. — 2. 
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respondent  upon  the  clearness  with  which,  in  a  recent  work,  he  had 
developed  the  "  capital  distinction  between  delegation  and  represent- 
ation," thus  proceeds:  *^The  question  for  the  partisans  of  democ- 
racy is  far  less  to  find  the  means  of  conferring  upon  the  people  the 
power  of  governing,  than  of  enabling  the  people  to  choose  those 
most  capable  of  governing,  and  of  giving  them  over  the  latter  an 
empire  sufficiently  great  to  enable  them  to  direct  the  totality  of  their 
conduct,  and  not  the  details  of  their  acts  nor  the  means  of  execu- 
tion. This  is  the  problem.  I  am  perfectly  convinced  that  upon  its 
solution  depends  the  lot  of  modem  nations.'^ 

Our  author  next  devotes  a  chapter  to  the  political  parties  of  the . 
United  States ;  another  to  the  liberty  of  the  press ;  and  another  to 
the  liberty  of  political  associations.  He  then  treats  of  the  mode  of 
government  of  the  democracy  in  America,  a  subject  of  vast  extent, 
in  which,  among  other  things,  are  included  the  doctrine  of  univer- 
sal suffrage,  the  instincts  of  the  people  in  the  choice  of  representa- 
tives and  officers,  the  arbitrary  power  of  these  functionaries,  the  in- 
stability of  administration,  salaries  of  officers,  public  expenses,  offi- 
cial corruption,  conduct  of  external  affairs,  etc.  A  chapter  is  next 
devoted  to  the  real  advantages  which  American  society  derives  from 
the  government  of  the  people.  The  following  chapter  (VII.)  treats 
of  the  omnipotence  of  the  majority  and  the  consequences;  and 
this  is  succeeded  by  another  showing  in  what  manner  the  tyranny 
of  the  majority  is  tempered.  The  next  chapter  treats  of  the  prin- 
cipal causes  which  tend  to  maintain  the  democratic  republic  in 
America.  The  last  chapter  of  the  second  volume  is  devoted  to  the 
actual  state  and  probable  future  of  the  three  races  which  inhabit 
the  territories  of  the  United  States,  and  is  marked  by  a  spirit  of 
fairneftB  wondcirftvl  for  a  Frenchman,  and  worthy  of  one  of  the 
profoundest  thii;^kers  of  .modern  times. 

W.  F.  Cooper. 

NaflhviUe,  Tenn, 


opening  the  Biddings^Olick  vs.  Bums  Reviewed. 


The  Supreme  Court  of  Tennessee,  at  its  Knoxville  Term,  1871,  in 
the  case  of  Click  vs*  Barris,  not  yet  reported,  gave  an  opinion  on 
the  subject  of  opening  the  biddings  at  Chancery  Sales,  which 
deserves  a  careful  examination,  because  of  the  importance  of  the 
subject  itself,  and  the  retrogressive  character  of  the  doctrines  of  the 
opinion.  It  was  an  administrator's  bill  to  sell  lands  for  the  pay- 
ment of  debts«  The  widow  of  the  intestate  and  her  son-in-law 
were  purchasers  at  an  inadequate  price,  and  before  confirmation  of 
the  sale,  creditors  objected  by  petition,  stating  that  the  sale  took 
place  at  the  court-house,  twenty  miles  fh)m  the  land,  in  an 
inclement  season,  when  the  roads  were  in  a  very  bad  condition 
for  travel,  and  when  it  was  not  generally  known  in  the  neighbor- 
hood that  the  sale  was  to  take  place.  They  assigned  reasons  not 
given  in  the  opinion  for  being  unable  to  attend;  stated  that  they 
were  not  made  parties  to  the  bill,  and  offered  an  advance  of  about 
100  per  cent.  The  Chancellor  refhsed  to  open  the  biddings,  but 
the  Supreme  Court  reversed  bis  action.  Nelson,  J.,  delivering  the 
opinion  of  the  Court,  among  other  things,  said : 

''The  uncertainty  of  any  rule  as  to  the  opening  of  biddings,  is  as 
much  calculated,  if  not  more,  to  deter  persons  from  bidding  for 
property  than  a  fixed  rule  to  which  all  can  confiorm  their  action* 
All  persons  can  be  fully  apprized  by  the  course  of  decision  in  this 
State  that  their  purchases  require  confirmation  and  may  be  set 
aside;  but  under  existing  circumstances,  they  are  not  informed 
what  causes  will  be  sufficient  for  that  purpose.  It  has  perhaps, 
sometimes  occurred  in  practice  that  sales  have  been  set  aside  with- 
out notice  to  purchasers,  and  without  their  having  an  opportunity 
to  compete  in  the  new  biddings.  To  guard  against  this,  we  think  it 
best  to  announce  as  a  rule  for  the  future  action  of  this  Court,  but 
not  to  govern  sales  which  already  have  been  made,  that  we  will 
adopt  the  English  practice,  and  when  it  appears  that  an  increase  of 
bid  of  ten  per  cent,  has  been  offered,  the  biddings  will  be  opened. 
This  rule  will  be  applied  in  cases  where  the  proposal  to  open  the 
biddings  is  made  at  the  term  of  the  court  to  which  the  report  of 
sale  is  made^  and  where  it  appears  that  notice  of  the  intention  to 
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make  the  offer  has  been  given  to  the  first  bidder  or  purchaser;  and 
Wien  the  rule  is  applied,  the  property  will  be  put  to  sale  at  the 
increased  bids,  with  open  competition  to  all  other  bidders,  and 
when  the  re-sale  is  made,  the  biddings  will  not  again  be  opened 
except  under  extraordinary  circumstances/' 

This  reads  batheb  more  like  an  act  of  Parliament  than  a  declara- 
tion of  law  by  a  Court  of  common  law  judicature  upon  a  given  state 
of  facts.     It  may  first  be  said  of  it,  that  it  is  an  attempted  exercise 
of  a  power  entrusted  by  the  Constitution  to  another  department  of 
the  Government,  which  is  not  only  forbidden  by  that  instrument 
(Art.  II.,  §  2),  but  was  condemned  by  the  court  itself  in  a  noted 
case,  where  the  usurpation  was  that  of  the  judicial  function  by  the 
legislature :  Jones  vs.  Perry,  10  Yerg.,  59.    The  restrictions  imposed 
by  the  above  cited  provision  of  the  Constitution  have  always  been 
rigidly  enforced  by  the  Supreme  Court  (T.  &  S.  Code,  p.  87),  and 
it  would  be  a  matter  of  regret  if  that  exalted  tribunal  should  ever 
come  to  feel  the  restraint  irksome  to  itself.   It  can  not  be  pretended^ 
that  this  is  an  exercise  of  the  ordinary  power  of  the  Supreme  Court 
to  prescribe  for  itself  rules  of  practice,  and  as  it  has  no  power  to 
make  rules  of  practice  for  inferior  courts,  the  right  to  declare  this 
'**  fixed  rule,"  must  be  founded  in  the  judicial  power  to  declare  the 
law  which  governs  the  case  in  judgment.    The  matter  of  opening 
biddings  is  in  no  other  sense  a  rule  of  practice,  than  any  other 
exercise  of  this  judicial  power,  and  the  Supreme  Court  would  have 
the  same  authority  ''to  announce  as  a  rule  for  the  future  action"  of 
the  court  any  other  series  of  regulations,  as  minute  as  those  con- 
tained in  the  above  quoted  extract.^    The  court  oould  declare,  that 
on  the  facts  made  out  the  law  required  the  biddings  to  be  re-opened, 
but  to  prescribe  a  rule  to  govern  fviure  oases,  not  yet  before  the 
court;  to  regulate  the  advance  of  bid  to  be  required;  the  notice  to 
be  given;  the  time  at  which  the  application  should  be  made;  the 

*  If  it  is  a  "  Bule  of  Practice  "  the  power  to  make  it  ia  in  the  Chanoellon  them- 
selves: Code  3935,  3936.  And  nrhen  made  it  is  binding  like  a  statute  on  th« 
Supreme  Court  as  on  others:.  Lanum  vs.  Steel,  10  Hum.  280 ;  Maultaby  ««.  Oartv,  11 
Hum.,  361.  Bules  of  decision  which  become  rules  of  property  are  more  inflexiblr 
than  others:  1  Bl.  B.,  123 ;  2  P.  Wms^  258;*  2  Bro.  C.  C,  86.  l^e  doctrine  extesdi> 
to  a  *' practical  rule  of  property:"  1  Kent,  478.  The  distinctions  taken  between 
what  are  mere  matters  of  practice  and  rules  of  property,  are  often  subtle  and 
refined.  The  cases  under  the  Federal  Judiciary  Act  afibrd  examples:  1  Kent, 
342,  notes. 

Mr.  Daniell  gives  the  subject  of  Practice  a  very  broad  definition,  mnd  it  i« 
evident  that  he  discusses  subjects  of  jurisprudence  in  a  more  enlai^^  sense  than  a 
technical  definition  of  his  title  would  justify.    Mr.  Story,  in  Equity  Pleadings,  ^  4. 
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mode  of  making  the  re-sale;  and  to  prohibit  more  re-sales  than  one, 
would  seem  to  encroach  somewhat  on  the  proper  functions  of  a 
legislator. 

An  able  political  writer,  in  this  country,  reviewing  the  recent 
events  which  resulted  in  the  overthrow  of  Mr.  Gladstone's 
Ministry,  directs  attention  to  that  conservative  habit  of  public 
opinion  in  England,  which  refuses  to  tolerate  any  reformation  of 
the  laws  which  is  bred  only  in  the  brain  of  the  reformer 
himself  and  not  indicated  by  the  national  will.  He  says:  "A 
striking  product  and  illustration  of  this  peculiarity  is  to  be 
found  in  the  mode  in  which  English  judges  are  compelled  to 
exercise  their  extraordinary  powers  of  legislation — powers  such 
as  the  judges  of  no  other  country  but  this  possess.  They  are 
allowed  to  decide  very  knotty  points  without  the  help  of  Par- 
liament, but  they  are  sternly  prohibited  by  immemorial  custom 
from  deciding  any  point  not  raised  by  the  case  before  them, 
Of  hying  down  any  general  rule.  In  short,  they  are  compelled 
to  let  everything  alone  but  one ;  and  this  hostility  to  generali- 
ation  haa  entered  so  deeply  into  English  habits  that  the  term 
'jurist'  as  applied  to  an  evolver  of  legal  principles,  is  at  the  English 
bar  almost  a  term  of  ridicule  or  reproach."  (The  Nation,  vol.  18, 
p.  102.)  The  italics  used  here  are  to  point  the  moral,  and  it 
may  be  permitted  to  say,  further,  that  if  Click  vs.  Burris  had 
f*'llowed  this  "English  practice,"  the  opinion  would  be  more  in 
afrordance  with  the  almost  uniform  practice  of  the  court  and  the 
euiinent  character  of  its  judges. 

The  idea  of  "endeavoring  to  lay  down  something  like  a  general 
rule  upon  this  subject"  once  occurred  to  Lord  Commissioner  Ash- 
hnrst,  in  Walson  vs.  Birch  (2  Ves.,  51),  and  he  took  time  to  consider, 
^>ut  when  he  gave  judgment  he  declared,  with  manifest  disgust,  that 
'f  \ras  impossible  "  to  extract  from  the  cases "  any  confirmed  rule. 
Tiie  learned  judge  in  Click  vs.  Burris  did  not^endeavor  to  ^^ extract 

'^,  ukeB  the  distinctions  between  Pleading  and  Practice,  and  defines  Practice  as  the 
"C'iid acting  a  suit  in  equity."  Thus  confined  the  Chancellors  may,  no  doubt,  07 
T^lU  regulate  the  mode  of  making  applications  for  re-sale,  and  the  like,  but  not  the 
''precise  circa nistances"  under  which  such  applications  are  to  be  granted  or  refused, 
nor  the  causes  for  which  biddings  will  be  opened.  The  Supreme  Court  of  Tennes- 
>'\in  theory  at  least,  has  insisted  on  uniformity,  and  condemned  '^  capricious  and 
Mncalied  for  flactuation  in  judicial  opinion  and  decision."  9Yerg.,  247;  King's 
f  >:,?.,  ?  11,014.  It  is  said  in  Thompson  w.  French,  that,  "  upon  a  point  of  practice, 
\ve  would  not  nnsettle  an  adjudicated  case  of  our  own  Court,  even  though  we  might 
I  link  if  it  were  a  new  question,  we  would  have  settled  it  otherwise:"  10  Yerg.  458. 
Buc  this  was  in  1837. 
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from  the  cases'^  a  "fixed  rule/^  deterred  perhaps  by  the  failure  of 
the  former  experiment,  but  in  terms  pretermitted  any  critical  re\new 
of  them,  and  essayed  the  easier  task  of  announcing  a  rule  for  the 
control  otfhUure  cases,  with  the  usual  statutory  saving  clause  for 
"  sales  heretofore  made,"  as  to  which  it  is  enacted  that  this  fixed 
rule  shall  not  apply.  What  rule  is  to  govern  those  unfortunate 
cases?  A  rule  constructed  on  Lord  Commissioner  Ashhurst's  plan 
would  have  been  without  this  fault,  and  would  apply  to  any  case 
within  it,  whether  future  or  past.  No  reason  is  apparent  why  Click 
vs.  BurrtB  should  not  have  prescribed  some  suitable  rule  for  sales 
theretofore  made,  as  well  as  those  to  arise  thereafter j  if  the  one  laid 
down  was  inapplicable.  The  power  of  the  court  was  the  same 
in  either  case. 

One  of  the  most  discouraging  effects  of  this  rule  is,  that  it 
deprives  the  Chancellor  of  all  discretion   in  the  matter  of  these 
applications;    and  another  is,  that  it  omits  to  provide  indemnity 
for   the   purchaser  by  a  speedy  restoration  of   his  money,  notes, 
or  other  securities,  and  the    payment   of   his  costs,  counsel  fees 
for  examination  of  title,  and  other  losses.      This  latter  was  a 
prominent   feature   of   the^  English  cases,  and  if  they  had  been 
examined    would    scarcely    have     been     omitted    by    a    careful 
law-maker,   whether    on    the    Bench    or  in   the  Assembly  hall. 
In  England  the  purchaser  was  allowed  out  of  the  new  fund  for 
these  losses,  and  interest  on  the  whole  of  his  bid,  the  court  being 
inclined,  in  justice  to  the  bidder,  to  push  these  allowances  to  an 
extreme  length :    1  Sug.  Vend.,  168  (8th  Am.  ed).     In  the  case  of 
the  Amey*ican  Insurance  Company  vs.  Oakley,  9  Paige,  259,  it  was 
laid  down  as  a  limitation  of  the  doctrine,  that  relief  by  re-sale 
would  be  given  only  so  far  as  it  could  be  done  without  positive 
injustice  to  a  bona  fide  purchaser.     Heretofore,  the  cases  have  refused 
to  limit  or  confine  the  discretion  of  the  Chancellor  by  prescribing 
rules,  and  have  left  ^ch  case  to  be  determined  on  its  own  circnm- 
stances.     This  is  so  with  the  English  cases,  and  notably  so  with 
those  in  Tennessee.      Everywhere  the  power  of  the  court  to  refxm 
the  application,  in  its  discretion,  is  as  fully  recognized  as  the  power 
to  grant  it.     It  will  be  found  on  examination  of  the  cases  cited  by 
Lord  St.  Leonards,  in  his  chapter  on  this  subject,  that  the  whole 
matter  was  left  to  the  sound  legal  discretion  of  the  court,  which  wat^ 
to  so  exercise  its  power  as  to  insure  the  largest  priee   for  the 
property,  protect  the  purchaser,  and  preserve  public  confidence  in 
the  contracts  of  the  Master:   1  Sug.  Vend.,  161.     The  attainment 
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of  one  of   these  purposes  was   as  much  the  duty  of  the  court 
as  another,  and,  considered  as  a  matter  of  policy,  we  have  the 
highest  authority   declaring,   that,    generally,   the    highest    price 
will  be  obtained    by  insuring  an  entirely  fair  sale,  and  after  it 
is  made    preserving  it  inviolate.      But,  whatever   may    be    the 
true  policy  for  the  government  of  the  discretion  of  the  court,  it  is 
manifest,  that  it  is  disastrous  to  the  interests  of  all  concerned  to  take 
away  the  discretion  itself.     In  the  very  nature  of  the  subject,  it  is 
an  inherent  necessity,  that  this  control  of  the  court  over  each  case 
must  be  sustained,  and  "  fixed  rules  "  are  impossible.      If  it  is  to  be 
otherwise,  there  is  no  hope  of  anything  but  constant  injustice  in 
the  application  of  any  rule.     The  language  of  Click  vs.  Bun^is,  is 
too  mandatory  and   imperious,  to  allow  of  any  exercise  of  this 
wholesome  discretion  by  the  Chancellors,  who  have  now  nothing  to 
ioj  but  to  comply  with  it  in  all  '^future  cases,''  unless,  happily,  some 
of  them  shall  be  found  independent  enough  to  investigate  the  subject 
fur  themselves,  and  courageous  enough  to  repudiate  the  rule  as  one 
vUra  UcUum.     There  can  be  no  exception  to  the  case  as  an  adjudi- 
cated precedent,  and  as  such  it  is  a  valuable  one,  but  beyond  this 
its  authority  may,  with  propriety,  be  called  in  question. 

The  mode  of  distorting  a  case,  where  the  advance  of  bid  was 
"more  than  one  hundred  per  cent.,"  into  a  decision  that  the  law  of 
Tennessee  is,  that  in  all  future  cases  an  advance  of  ten  per  cent, 
shall  be  sufficient  to  re-open  the  biddings,  can  only  be  learned  by 
an  analytical  study  of  the  case  itself.  The  more  important  concern 
is  with  the  soundness  of  the  doctrine.  It  might  reasonably  be 
expected  of  one  about  to  engage  in  the  grave  duty  of  overruling 
former  adjudications,  and  preparing  the  way  for  a  new  rule  of 
action  by  the  adoption  of  a  given  practice,  tliat  the  prior  cases  and 
the  practice  which  it  was  proposed  to  adopt  should  be  critically 
and  carefully  examined.  This  opinion  bears  no  impress  of  such 
an  examination,  but  on  the  contrary  it  is  heroically  declined. 
There  is  no  want  of  citations  to  previous  cases,  but  they  are  only 
nude  to  serve  a  predetermined  purpose  to  disregard  them,  as  if 
the  reformer,  instigated  by  what  had  "sometimes  occurred  in 
practice,"  had  preconceived  the  idea  that  the  reformation  was  a 
needed  one,  and  this  was  the  first  opportunity  to  effect  it.  The 
It'arned  judge  cites  no  authority  for  the  rule  he  declares,  and 
msumes  it  to  be  the  "  English  practice,"  which  it  certainly  never  was 
as  a  "fixed  rule,"  if  we  are  to  find  it  in  the  adjudications.  And,  it  is 
a  singalar  fiict,  that  at  the  time  THE  rule  of   Click  vs.  Burris  was 
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promulgated  for  the  first  time  in  Tennessee,  or  anywhere  else^  the 
'^  English  practice  "  referred  to^  and  adopted^  had  been  in  1802,  in 
And7'eic8  vs.  Einmerson,  7  Ves.,  420,  expressly  overruled  by  the 
Lord  Chancellor;  had  been  virtually  superseded  by  the  new  system 
of  reserved  bids,  prescribed  by  the  geneiTil  orders  in  1851  (1  Sug^ 
Vend.,  136);  and  had  been  in  1867,  foHir  years  before  Click  vs. 
Barris,  entirely  abrogated  by  act  of  Parliament  (Stat.  30  and  31 
Vict.,  ch.  48,  §  7),  because  of  its  peniicious  character  and  often 
lamented  effects  on  Chancery  sales :  1  Sug.  Vend.,  161,  163,  and 
notes;  2  Danl.  Ch.  Pr.  (4th  Am.  ed.),  1285,  notes. 

It  could  not  fairly  be  expected  that  the  court  would  adopt  the 
improved  system  of  reserved  bids>  but  there  was  no  reason,  under 
such  circumstances,  imperatively  requiring  it  ta  engraft  on  one 
jurisprudence  the  diseased  and  obsolete  practice  announced.  If  it 
was  a  matter  of  choice,  the  power  to  choose  being  assumed,  the 
modern  English  practice  presents  advantages  not  possessed  by  the 
other. 

The  case  of  Garstone  vs.  Edwards,  1  Sim.  and  Stu.,  20,  is  the 
one  almost  universally  cited  as  tlie  authority  for  what  is  called  the 
ten  per  cent.  rule.  It  was  £350  on  £5,300  and  was  refused.  Vice 
Chancellor  Leach  said  in  that  case  what  follows : 

"  It  is  true  the  court  does  not  confine  itself  ta  a  particolar  rate 
per  cent.,  although  ten  per  cent,  is  a  sort  of  general  rule,  Tlie  case>j 
establish,  that  where  an  advance  so  large  as  £500  is  offered,  the 
court  will  act  upon  it,  though  it  be  less  than  ten  per  cent.''  .  .  ..  ► 

The  same  judge  refused  less  than  £40  on  a  sale  of  only  £91,  in 
Brookjield  vs.  Bradley,  1  Sim.  and  Stu.,  23,  and  in  Farlow  vs. 
Weildon,  4  Madd.,  243,  refused  £30  because  it  would  not  pay  the 
cost  of  advertising  the  sale,  which  contingency  is  not  provided  for 
in  Click  vs.  Burris, 

Mr.  Fonblanque  urged,  arguendo,  in  Upton  vs.  Lord  Ferrers,  4 
Ves.,  700,  that  formerly  an  advance  of  ten  per  cent,  was  not  thought 
sufficient,  and,  per  curiam,  ten  per  cent,  upon  a  small  sum  i«  not 
mfficient.  The  case  of  Click  vs.  Burris  makes  no  distinction  in 
this  regard.  In  Andrews  vs.  Emmerson,  7  Ves.,  420,  the  advance 
offered  was  exactly  ten  per  cent.,  and  Lord  Eldon  held,  as  follow?: 

'^  That  rule  of  ten  per  cent,  was  not  a  wise  rule  to  establish. 
The  consequence  is,  you  never  get  more.  I  remember  the  time 
when  no  such  rule  prevailed;  and  I  desire  it  to  be  observed,  that 
in  future  there  shall  be  no  such  rule." 

This  was  just  twenty  years  before  Oarslone  vs.  Edwards^  and 
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Vice  Chancellor  Leach  simply  overlooked  it  in  that  case,  the  point 
not  bemg  before  him. 

In  White  vs.  Wi&cm,  14  Ves.,  151,  Lord  Chancellor  Eldon  said 
again:  "My  opinion  has  always  been  that  ten  per  cent,  will  not 
do  as  a  rule.  In  some  cases,  I  should  take  that  advance;  in  some, 
I  shall  be  satisfied  with  less ;  and  in  others,  I  shall  require  more." 
And  he  here  refunded  £500  upon  £10,000. 

Mr.  Sumner,  in  his  note  in  2  Ves.,  55,  citing  Andrews  vs  Emmer- 
«&n,  mpray  says,  "  this  case  put  an  end  to  the  ten  per  cent. 
RULE."  Mr.  Hovenden,  in  his  note  to  Anon.,  1  Ves.,  453,  says, 
"where  it  is  proper  to  open  the  biddings,  the  court  does  not  confine 
itself  to  an  advance  of  any  particular  rate  per  cent.,  although  ten 
per  cent,  is  a  sort  of  general  rule,"  citing  Oarstone  vs.  Edwards, 
and  using  almost  its  language. 

Mr.  Daniell  sujgis  up  as  a  result  of  the  cases,  that  "  the  court 
considers,  in  ordinary  caseSf  ten  per  cent,  a  proper  deposit  to  be 
made  when  biddings  are  opened:"  2  Ch.  Pr.,  1288. 

Lord  St.  Leonards,  however,  who  is  always  cited  with  confidence 
in  his  accuracy,  and  of  whose  work  on  Vendors  and  Purchasers  it 
ias  been  said,  that  "  it  possesses  almost  the  authority  of  a  judicial 
decree,"  does  not  so  understand  the  result  of  the  English  cases. 
He  says:  "Mere  advance  of  price,  if  the  certificate  of  the  pur- 
chaser being  the  best  bidder,  is  not  absolutely  confirmed,  is  sufficient 
to  open  the  biddings,  .  .  .  ?/  a  sufficient  advance  be  offered;  but 
i]i€  court  will  stipulale  for  tlve  price,  and  not  permit  the  biddings 
^0  he  opened  upon  a  small  advance;  and,  although  an  advance  of 
t^  p&r  cent,  used  generally  to  be  considered  sufficient  on  a  large 
sura,  yet  no  such  rule  now  prevails;  but  ten  per  cent,  has  been 
accepted  upon  a  sum  under  £1,000;  and  in  the  case  of  a  sale 
under  a  creditor's  suit,  the  court  permitted  the  biddings  to  be 
opened,  upon  an  advance  of  five  per  cent,  on  £10,000.  An  advance 
of  £250  upon  £5,300  was  refused,  and  it  was  said  that  the  former 
cases  only  established  that  where  an  advance  so  large  as  £500  is 
offered,  the  court  will  act  upon  it,  though  it  be  less  than  ten  per 
cent.  But  in  a  late  case,  £300  was  accepted  on  £5,030,  and  £365 
(beii^  five  per  cent.)  on  £7,390.  Biddings,  it  seems,  will  not  be 
opened  unless  £40  at  least  be  offered  in  advance  .  . "  1  Sug.  Vend. 
(8th  Am.  ed.),  163, 163. 

In  Childress  vs.  Hurt,  2  Swan,  491,  the  Supreme  Court  of  Ten- 
nessee itself  uses  this  language :  '^  With  respect  to  the  advance  which 
ought  to  be  decrieed  sufficient  to  require  the  biddings  should  be 
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opened,  no  very  definite  rule  can  be  laid  down ;  this  must  be  left  to 
depend  in  some  measure,  on  the  circumstances  of  the  given  case." 
It  is  obvious,  therefore,  that  the  author  of  this  opinion  has  miscon- 
ceived the  English  practice,  and  that  nothing  like  a  "fixed  rule," 
as  to  the  rate  of  per  cent.,  can  be  extracted  from  the  otwca  or 
authorities  on  the  subject. 

It  has  been  before  remarked  that  this  case  of  Click  vs.  Burris  is 
unexceptionable  as  a  precedent.     It  falls  within  the  ruling  of  almost 
any  of  the  Tennessee  cajses  as  to  the  sufficiency  of  the  "other 
circumstances"  required  to  justify  the  Court  in  opening  the  sale  for 
an  advance  of  price,  and  finds  a  direct  precedent  in  JJoierte  vs. 
Roberts,  13  Gratt.,  639,  as  cited  in  note  to  1  Sug.  Vend.,  167,  where 
a  sale  was  vacated  because  it  took  place  in  an  inclement  season  and 
bidders  were  not  present.     However  the  Courts  may  difieras  to  the 
precise  circumstances  required, — ^and  upon  such  a  subject  the  idea  of 
a  rule  is  as  irrational  a^  if  a  rule  were  made  to  define  what  precise 
circumstances  shall  constitute  fraud, — it  is  agreed,  that  they  must  be 
such  as  renders  the  sale  under  the  given  circumstances  unfair,  or,  as 
some  of  the  cases  put  it,  make  it  inequitable  to  confirm  it.    This  is 
the  principle  adjudicated  and  its  application  may  well  be  left,  as  in 
other  cases,  to  the  discretion  of  the  Courts.     And,  it  is  novel  Ic^ic 
to  say,  as  does  Click  vs.  Burns,  that  because  the  Courts  can  not  or 
have  not  pointed  out  precise  circumstances  to  govern  "  future  cases," 
therefore,  there  shall  be  no  circumstances  required  at  all.     And  then 
by  its  own  rule,  it  proceeds  to  limit  and  confine  the  Oourt«,  as  is 
done  in  the  opinion,  not  to  a  principle  of  law,  or  rule  of  action, 
to  govern  them  in  determining  what  sales  they  shall  re-open,  but 
solely  to  the  mode  of  practice  in  re-opening  such  as  they  are  com- 
manded by  the  rule  to  set  aside.     What  had  the  Court  to  do  with 
future  cases,  or  their  precise  circumstances,  that  a  rule  should  be 
prescribed  for  them? 

All  the    importance  of   the    opinion  rests  in  the  fact,  that  it 

would  have  been  competent  for  the  Court  to  have  disregarded  all 

the  circumstances  of  the  case  in  hand  as  wholly  immaterial^  as  tliey 

\  were  under  its  judgment,  and  to  have  declared  as  its  ruling,  that  in 

^%   its   opinion  the  law  of   the  land    is,  that  whenever  there  is  an 

.,      advance  offered  of  ten  per  cent,  the  biddings  shall  be  invartably 

re-opened.     It  has  been  seen  that  there  is  no  authority  whatever  in 

z    the  practice  referred  to  as  its  origin  for  such  a  ruling ;  that  it  was 

unnecessary  for  the  determination  of  the  case  to  make  it,  if  there 

were  such  authority,"  is  plain,  because  there  were  in  the  case  "  other 
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cironmstances/'  and  an  advance  of  largely  more  than  ten  per  cent. 
Under  all  the  tests  for  the  value  of  judicial  opinion,  a  ruling  so 
made  is  worthless -as  authority:     Ram's  Legal  Judgment,  88-109. 
The  Court,  when  it  had  the  opportunity  to  examine  as  to  the  cor- 
rectness of  the  ruling,  would  have  no  doubt  been  willing  to  reverse 
it,  had  it  not  been,  that  the  opinion  was  written  with  the  purpose  of 
taking  a  new  departure,  and  deliberately  prescribing  a  new  rule  of 
law.    Courts,  where  the  exigencies  of  the  case  demand  it,  sometimes 
do  this,  but,  generally,  they  are  careful  that  the  new  step  shall  be  well 
supported  in  principle  and  authority  and  shall  lie  in  the  direction 
indicated  by  the  precedents.   On  such  occasions  the  opinion  in  support 
of  the  proffered  rule  bristles  with  indications  of  a  critical  investigation 
of  the  subject,  and  if  error  is  committed  the  errors  of  other  respect- 
able tribunals  are  assigned  to  support  it.    It  is  very  rarely  that  such 
opinions  adopt  the  cast  off  doctrines  of  the  past  which  have  been 
uniformly  condemned  and  deliberately  abandoned.     To  reach  this 
result  the  Court,  in  Click  vs.  Burris,  has  intentionally,  and  it  would 
seem  with  malice  aforethought,  overruled  its  own  precedents  which 
had  also  thoroughly  repudiated  the  rule  adopted. 

Having  assumed  the  power  to  regulate  the  subject  by  a  rule,  the 
Court  had  available  for  its  consideration  several  distinct  doctrines 
heretofore  prevailing,  any  of  which  are  perhaps  preferable  to  the 
rule  enunciated. 

First,  there  is  the  Tennessee  doctrine  which  has  been  formulated 
in  several  cases  hereafter  mentioned.  That  rule  requires  the  Chan- 
cellor to  see  thai  his  sales  are  fairly  eondticted,  and  under  such  cir- 
cumstances as  to  insure  the  best  pric^.  The  precise  circumstances, 
calculated  to  diminish  the  price,  which  will  justify  him  in  making  a 
rensale,  are  left  to  his  discretion  in  each  case.  They  need  not  be 
such  circumstances  of  fraud,  accident,  mistake,  or  trust  relation  of 
the  parties,  as  would  justify  him  in  vacating  a  private  sale ;  but,  it  is 
not  a  matter  of  course  to  open  the  biddings,  on  an  advance  of  a 
ktrger  sum,  merely  on  the  ground  of  inadequacy  of  price;  nor  must 
die  sale  be  set  aside  for  slight  causes.  They  must  be  of  that 
eharaeier  calculated  to  diminish  the  price  and  make  it  inequitable 
to  confirm  the  sale.  This  is  about  as  precise  and  fixed  as  it  is  safe 
for  Courts  to  make  rules  to  govern  future  cases,  and  hes  the  advant- 
age of  accommodating  itself  to  any  variety  of  circumstances  which 
can  arise,  and  when  it  is  added,  that  the  cases  declare  that  the 
Supreme    Court  should   be  slow  to  control  the  discretion  of  the 
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Chancellor  in  the  matter,  it  is  nearly  as  perfect  an  enunciation  of  a 
law  as  can  be  required  for  permanent  use. 

Then,  secondly,  there  is  the  Kent  or  American  doctrine,  that  the 
Chancellor  will  not  open  the  biddings,  except  in  those  cases  of  fraitd, 
accident,  mistake,  or  trust  relation  of  the  parties,  where,  under  like 
circumstances,  he  would  be  justified  in  vacating  the  sale  if  it  were 
between  private  parties :     4  Kent  (12  ed.),  192. 

Anciently,  whether  before   or  after   confirmation,  the   English 
practice  required  the  Chancellor  to  open  the  biddings,  whenever  the 
advance  of  price  www  large  enough  to  offer  an  indv^cementy  whether 
there  were  other  circumstances  or  not,  but  there  was  no  ^' fixed  ruk" 
as  to  the  rate  per  cent;  and  it  was  left  in  the  discretion  of  the  Chan- 
cellor to  grant  or  refuse  the  application  according  to  the  circum- 
stances of  each  case.     Ten  per  cent,  was  at  one  time  a  sort  of 
general  rule  which   was   afterwards  done    away  with  as  unwise. 
Afterwards,  the   circumstances  had  to  be  very  particular  to  open 
after  confirmation,  as,  that  the  owner  was  in  prison ;  and  still  later, 
the  circumstances   required  after  confirmation  had  to  be  such  as 
would  avoid  a  private  sale,  the  advance  of  price,  however  large, 
being  only  an  auxiliary  circumstance.      This  change  in  the  rule  did 
not  govern  applications  made  before  confirmation,  which  were  left 
as  it  had  been  before  the  change,  until  the  whole  practice  was  super- 
seded on  account  of  its  deformities,  by  the  system  of  reserved  bids, 
now  used  in  England:    See  1  Sug.  Vend.,  161-2;  Daniel  Ch.  Pr., 
1285,  and  authorities  cited.     Chancellor  Kent,  and  nearly  all  the 
American  courts  following  his  lead,  applied  the  rule  found  in  the 
cases  of  Morice  vs.  Bishop  of  Durham,  and  White  vs.  WUsony  here- 
after mentioned,  to  all  applications,  whether  made  before  or  after 
confirmation,  and  this  is  the  origin  of  that  doctrine  on  the  subject. 
When  this  doctrine,  which  requires  some  strictness,  as  in  vacating 
sales  between  private  parties,  was,  in  the  early  Tennessee  case^ 
urged  on  Judge  Green,  who  was  more  like  Kent  in  liis  judicial 
habits    than  any  Judge   Tennessee   has  produced,  he   reftised  to 
follow  it.  ^   He  applied  it  only  to  cases  after  confirmation.      But 
when  the  deplorable  English  practice  was  pressed  upon  his  con- 
sideration, that  learned  Tennessee  Judge  refused,  likewise,  to  adopt 
that,  because,  no  doubt,  it  had  been  so  sorely  lamented  by  the 
English  Judges  themselves,  and  had  never  been  approved  by  any- 
body.    He  adopted,  in  lieu  of  it,  the  doctrine  laid  down  in  Watson 
vs.  Birch,  which  had  been  before  that  time  overruled  by  the  cases 
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above  mentioned  of  Morice  vs.  Bishop  of  Durhum,  and  White  vs, 
Wibm,  That  ease  held,  that  even  after  confirmation,  the  sale 
would  be  set  aside,  when  there  was  a  sufficient  advance  of  bid,  if 
the  circumstances  attending  the  sale  were  very  peculiar;  that  is,  of 
such  a  character  as  was  calculated  to  diminish  the  price.  Judge 
Green  applied  this  rule  to  all  applications  before  confirmation,  leav- 
ing the  Kent  rule  to  operate  afterwards. 

It  is  useless  to  indulge  the  regret  that  Judge  Green,  for  the  sake  of 
uniformity,  did  not  accord  with  the  great  American  Chancellor,  for, 
such  regret  finds  compensation  in  the  satisfaction  felt,  that  he  did  not 
follow  the  "  English  practice."  But  what  can  describe  the  feeling 
excited,  when  CKck  vs.  Burris  rashly  overrules  both  of  them,  to 
resurrect  an  objectionable  and  discarded  rule,  and,  while  bent  on 
reformation,  in  adopting  it^  omits  its  only  redeeming  requirement 
that  each  case  should  be  governed  by  its  peculiar  circumstances  in 
the  discretion  of  the  Chancellor ;  and  thus,  substitutes  for  a  "  sort 
of  general  rule  of  ten  per  cent.,"  so  long  overruled  in  England 
itself,  this  "fixed  rule"  to  govern  all  future  cases?  The  predomi- 
nant idea  of  the  case  seems  to  be  a  desire  to  construct  a  law  for  future 
government,  and  the  judicial  duty  of  declaring  the  law  of  the  facts 
before  the  Court  seems  to  have  been  forgotten. 

An  extensive  and  detailed  review  of  the  cases  and  authorities,  is 
forbidden  by  the  limits  assigned  to  this  article,  but  the  reader  if  he 
will  examine  for  himself  the  cases  cited  in  any  chapter  of  the  text 
books  devoted  to  the  subject,  will  find  that  the  rule  of  Mr.  Justice 
Nelson's  opinion  is  without  a  precedent  known  to  the  law  writers. 

It  would  be  unpardonable,  however,  to  leave  the  views  here 
advanced  without  a  suitable  reference  to  and  examination  of  some  of 
the  authorities  relied  on  as  a  justification  of  them.  The  citations  here- 
tofore made  have  been  more  particularly  directed  to  the  considera- 
tion of  the  ten  per  cent,  rule,  but  may  be  used  as  well  to  show  the 
vicious  nature  of  the  whole  English  practice  on  the  subject.  It 
was  never  satisfactory  to  the  English  judges,  and  has  been  abrogated 
in  the  manner  already  stated. 

In  Williams  vs.  Attenborough^  1  Turn,  and  Russ.,  70,  Lord 
Eldon  said :  "  Now  no  one  can  be  said  to  have  any  right  to  open 
the  biddings  since  it  is  always  in  the  discretion  of  the   Court  to 

grant  the  application  or  refuse  it During  a 

period  of  nearly  half  a  century  which  I  have  passed  in  this  Court, 
and  in  which  Lord  Apsley,  Lord  Thurlow,  the  Lords  Commis- 
sioners, with  Lord  Loughborough  at  their  head,  then  Lord  Lough- 
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borough  as  Chancellor,  and  after  him  the  Lords  CotnmissionerSj 
M'ith  Lord  Chief  Baron  Eyre  at  their  head,  have  presided  here,  I 
have  heard  one  and  all  of  them  lament,  that  the  practice  of  opening 
biddings  was  ever  introduced.  I  confess  that  I  have  great  doubts 
myself  upon  the  subject ;  but  after  a  practice  so  long  established  it 
is  not  for  me  to  disturb  it." 

Befor^3  this  he  had  said,  in  White  vs.  Wilson y  14  Ves.,  151,  that 
''he  could  do  nothing  more  mischievous  to  the  suitors  than  release 
farther  the  binding  nature  of  contracts  in  the  Master's  office;  half 
the  estates  that  are  sold  in  this  Court  being  thrown  away  upon  the 
speculation  that  there  will  be  an  opportunity  of  purchasing  after- 
wards by  opening  the  biddings."  The  same  policy  was  expressed  by 
the  Tennessee  Supreme  Court,  before  the  war,  if  that  circumstaDce 
shall  be  thought  to  add  any  weight  to  its  authority.  See  Coffin 
vs.  Carruih,  1  Cold.,  194-106.  Lord  Redesdale  considered  it 
of  greater  advantage  to  suitors  to  obser\'e  more  strictness  in 
opening  the  biddings,  as  it  would  result  in  better  sales :  Fergus 
vs.  Gore^  1  Sch.  and  Lef.,  350.  The  practice  has  been  so  utterly 
repudiated  in  America,  that  it  is  believed  it  does  not  exist  in  any 
State,  as  formerly  used  in  England,  or  as  promulgated  in  Click  vs. 
Burris,  In  Willianison  va.  Dale,  3  J,  C,  290,  Chancellor  Kent  said 
that  it  did  not  prevail  here,  and  that  it  was  questionable  if  the 
practice  of  opening  the  biddings  as  fully  as  they  did  in  England 
was  not  productive  of  more  injury  than  good.  Chancellor  Wal- 
worth, in  Duncan  vs.  Dodd,  2  Paige,  99,  declared  that  it  was 
essential  that  purchasers  at  Chancery  sales  should  continue  to  retain 
full  confidence  in  the  safety  of  such  purchases ;  and  that  they  will 
not,  as  a  matter  of  course,  be  disturbed  merely  because  a  good 
bargain  has  been  obtained. 

The  case  of  Collins  vs.  Whipple,  13  Wend.,  226,  declared,  that 
the  exercinc  of  the  power  to  set  the  sales  aside  for  a  larger  sum,  had 
been  long  considered  of  doubtful  utility,  and  is  latterly  resorted  to 
only  in  extreme  cases. 

In  Watson  vs.  Birch,  2  Ves.,  51,  it  was  adjudged  that  under  t&ry 
paHicular  circumstances,  as  in  that  case  where  the  owner  was  in 
prison,  an  advance  of  bid  was  sulficient  even  after  confirmation, 
which  as  before  remarked,  is  the  origin  of  the  Tennessee  rale 
as  now  applied  before  confirmation.  This  was  in  1792,  and  in 
1799,  in  Cheatliam  vs.  Grugeon,  5  Ves.,  86,  the  biddings  were 
opened  after  confirmation  where  there  was  no  circumstance 
whatever,  except  an  advance  of  bid   of  about  twenty  per  cent 
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But  lA  Morice  vs.  Bishop  of  Durham,  11  Ves.,  67,  and  White 
vs.  Wilson,  14  Ves.,  151,  these  cases  \fere  ovetruled,  and  as  to 
applications  after  confirmation  the  same  rules  of  law  applicable  to 
private  sales  was  adopted.  This  is  the  origin  of  the  Kent,  or 
American,  rale,  which  in  most  of  the  States  is  applied  to  all  sales 
whether  before  or  after  confirmation :  4  Kent.,  192;  1  Sug.  Vend., 
162;  2  Daniel  Ch.  Pr.,  1285.    See  the  Notes. 

The  annotators,  not  quite  accurately,  place  Tennessee  in  accord 
with  the  American  doctrine  on  the  authority  of  Henderson  vs. 
Lowry,  5  Yei^,  240.  That  ease  limits  the  Kent  rule  to  applica- 
tions made  after  t^e  confirmation.  The  House  of  Lords  in  Barlow 
vs.  Osborne,  6  H.  L.  Cases,  556,  likewise  condemn  the  English 
practice. 

In  Henderson  vs.  Lowry,  5  Yerg.,  240,  the  subject  first  came  up  in 
Tennessee.  It  was  an  advance  of  about  one  hundred  per  cent,  after 
coniirmation.  Peck,  J.,  was  willing  to  relieve  the  owner  by 
adopting  the  "  English  practice,"  and  could  find  "  circumstances " 
in  the  case  to  accompany  the  advance,  which  shows  what  he  con- 
sidered the  English  practice.  Catron^  J.,  repudiated  that  practice 
utterly,  and  so  did  Green,  J.,  but  the  purchaser  was  relieved  under 
the  redemption  laws.  The  case  of  Owen  vs.  Owen,  5  Hum.,  352, 
was  an  advance  before  confirmation  of  fifty  per  cent.,  and  the  sale 
was  set  aside  because  the  negro  sold  was  sick  at  the  time  of  sale. 
Green,  J.,  declined  the  Kent  doctrine,  in  cases  before  confirmation, 
and  here  first  declared  the  Tennessee  rule  as  above  stated.  He 
placed  the  main  reliance  against  injustice  in  any  case,  on  the  discre- 
tion of  the  Chancellor,  and  said  the  Supreme  Court  should  be  slow 
to  control  it. 

Two  years  later,  in  Donaldson  vs.  Young,  Green,  J.,  delivered 
another  opinion,  more  fully  elaborating  and  clearly  defining  his 
rule  to  be  applied  before  confirmation.  The  advance  was  nearly 
fifty  per  cent.,  and  the  circumstances  were,  that  the  Clerk  had 
refused  to  postpone  the  sale  on  application  of  a  sick  guardian. 
The  circumstances  were  regarded  more  favorably  because  it  was  a 
partition  sale,  in  which  cases  the  parties  are  allowed  more  control 
over  the  conduct  of  the  sale  than  in  forced  sales.  The  next  case 
before  confirmation  was  that  of  Morton  vs.  Sloan,  11  Hum.,  278. 
It  was  a  case  of  mutual  mistake  in  the  number  of  acres  sufficient 
to  justify  a  bill  between  private  parties.  The  advance  was  about 
t^venty-seven  per  cent,  on  the  price  of  the  smaller  number  of  acres 
and  about  eight  per  cent,  on  that  of  the  larger. 
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Green,  J,,  in  these  cases,  re-affirmed  Owen  vs.  Owen,  and  dis- 
tinguished his  rule  from  that  of  Chancellor  Kent.  It  Is  a  wise  rule, 
avoiding  alike  the  rigid  American  and  loose  English  practice.  He 
fully  asserted,  in  these  opinions,  the  power  of  the  court  to  vacate  its 
sales  before  confirmation,  in  answer  to  the  Kent  argument,  that  with 
us  Master's  sales  have  the  binding  force  of  private  sales,  but  he  did 
not  argue,  as  some  others  do,  that  the  existence  of  tfiat  power  justified 
any  particular  exercise  of  it  which  had  been  determined  on. 

The  feet  that  the  power  exists  authorizes  the  court  to  apply  any 
rule  founded  in  the  law,  but  does  not  vindicate  the  adoption  of  the 
rule  itself.    This  is  the  fallacy  of  every  diverse  opinion  in  the  State : 
Childress  vs.  Hart,  2  Swan,  487 ;   Click  vs.  Burris,  Knoxv.,  1871,  and 
Parsons  vs.  McNickle,  Jacks.,  1873.     These  cases  array  authorities 
to  show  that  the  power  to  set  aside  the  sale  exists,  which  no  one 
«ver  denied  in  this  State,  since  Judge  Green's  above  cited  opinions, 
and  then  conclude,  that  an  advance  alone  is  sufficient,  for  the  reason, 
that  it  IS  the  duty  of  the  court  to  obtain  the  highest  price.     The 
English  and   American    cases  and    authorities  which    discuss  the 
subject,  and  which  condemn  the  policy  of  such  an  idea  as  thoroughly 
as  it  is  possible  to  do,  are  overlooked,  overruled  and  disregarded 
upon  such  reasoning  as  this.      Not  only  so,  but  the  latest  of  these 
erases  actually  say  that  an  advance  alone  of  ten  per  cent,  is  enough 
in  all  cases.     So  it  is,  indeed,  on  such  a  theory  of  the  subject,  and 
no  advance  at  all  is  justified  in  the  same  way,  if  it  can  be  made  to 
appear  that  the  sale  is  for  less  than  the  actual  value  of  the  property. 
This  can  always  be  done  by  proof,  and  an  advance  bid  is  not  neces- 
sary as  evidence  of  the  fact.      If  the  price  is  inadequate,  it  is  the 
duty  of  the  court  to  make  it  bring  the  highest  figure,  and  before 
confirmation,  the  sale  is  within  the  control  of  the  court;  therefore, 
it  should  be  set  aside.     There  is  no  difference  in  principle,  and  the 
reasoning  is  the  same.     Indeed,  this  is  the  principle  of  these  latter- 
day  cases,  that  inadequacy  of  price  is  cUone  sufficient  to  set  aside  the 
sales  before  confirmation.     The  ten  per  cent,  rule  is  a  mere  whimsi- 
cal rule  of  evidence  by  which  the  principle  is  called  into  play.     It 
is  not  because  more  is  offered,  but  because  the  property  has  sold  for 
too  small  a  sum,  the  court  acts.     This  doctrine  may  suit  a  special 
case,  but  it  is  disastrous  on  the  sales  generally,  drives  away  custom- 
ers, and  causes  the  sacrifice  of  estates  where  no  advance  is  ever 
made,  and  the  inadequacy  is  not  made  to  appear,  because,  perhaps, 
no  one  can  be  found  desirous  to  advance  the  bid ;  or,  as  is  usually 
the  case,  if  it  is  the  property  of  minors,  guardians  ad  Utenij  if  it 
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8ells  for  «noQgh  to  pay  their  fees,  have  no  interest  or  means  of 
advancing  the  bid^  nor  of  hunting  up  some  one  to  do  it^  and  strangers 
will  not  voinntarily  interfere  with  the  bargains  of  their  neighbors. 
It  would  be  a  better  rule,  if  inadequacy  is  sufficient,  not  to  prescribe 
a  fixed  rule  of  evidence,  but  to  act,  however  it  is  made  to  appear,  i 

It  is  the  effect  on  sales  never  sought  to  be  re-opened,  which  is  the 
result  of  the  mischief.  Very  many  bargains  are  made  at  these  sales, 
but  the  applications  to  re-open  under  any  rule  are  few.  Every  man 
who  buys  at  a  sale  expects  to  get  a  bargain,  or  he  would  not  buy. 
If  the  sale  is  fiiir,  perfectly  so,  there  is  no  reason  why  he  should  be 
defeated  of  his  bargain,  unless  the  inadequacy  is  such  as  will  shock 
the  conscience ;  and  a  Chancellor  must  have  a  tender  one  if  a  ten 
per  cent*  difference  always  shocks  it.  Stability  in  the  sales  invites 
bidders,  secures  competition,  and  inspires  confidence.  Judge  Green's 
rule  protects  the  sale  from  the  slightest  uu&irness,  and  the  discretion 
of  the  court  is  elastic  enough  to  meet  all  emergencies.  It  is  supported 
by  respectable  authority,  while  that  of  Click  vs.  Burria  is  the  arbi- 
trary exercise  of  a  boasted  power.  Judicial  power  is  not  the  arbitrary 
mil  of  a  good  man,  but  is  the-  science  of  that  discretion,  which  is 
governed  by  the  rules  of  law  and  equity,  and  in  no  case  overturns  the 
grounds  and  principles  thereof  {Qywper  vs.  Cowper,  2  P.  Wms., 
753) ;  of  which  definition  it  was  said  "  it  ought  to  be  imprinted  on 
the  mind  of  every  good  judge:  Burgtas  vs.  WheaUj  1  Bl.,  123, 
158. 

The  Kent  doctrine  calls  for  the  exercise  of  no  capricious  rules,  and 
makes  no  illogical  distinctions.  It  protects  the  litigants  and  the  pur- 
chasers from  injustice.  The  Oreen  rule  protects  the  owner  more 
liberally,  but  does  not  wantonly  victimize  the  purchaser,  who  has,  in 
every  case  with  us,  complied  on  his  part  with  his  bargain^  whatever  it 
is,  before  he  can  be  reported  a  purchaser,  and  does  not,  as  in  England, 
withhold  compliance  until  he  knows  whether  or  not  his  bid  will  be 
confirmed.  The  reason  of  the  distinction  made  in  England  before 
and  after  confirmation  is  not  founded  in  a  desire  to  secure  the 
highest  price  alone,  but  to  insure  a  fair  sale  and  do  justice  to  all 
concerned.  The  court  exercises  its  power  over  the  sale  indifferently 
for  the  benefit  of  the  litigants,  the  owner  and  the  purchaser,  by  sum- 
marily dealing  with  the  sale,  according  to  the  rights  of  the  parties, 
without  the  requirement  of  plenary  proceedings,  as  in  controversies 
between  private  parties.  The  reason  why  before  confirmation  the 
biddings  are  opened  more  readily  than  afterwards,  grows  alone  out  of 
their  mode  of  selling,  which  is  so  dissimilar  to  ours  that  there  is  only 
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one  familiar  feature  in  it^  and  that  is  that  requirement  of  confirmatioQ 
which  is  so  illogically  used  to  support  the  arbitrary  exercise  of  the 
power  of  the  court  in  a  given  case.  There,  the  purchaser  pays  only 
a  small  deposit  (ten  per  cent.)  as  a  kind  of  earnest  money  to  bind  the 
bargain,  and  makes  no  attempt  at  compliance  with  the  terms  of 
the  purchase.  If  he  recedes,  as  he  may  at  will,  he  only  forfeits  his 
deposit  (Anon.,  6  Ves.,  513);  he  can  not  be  compelled  to  comply. 
After  confirmation,  he  does  comply y  and  then  the  contract  stands 
for  that  reason  on  the  footing  of  private  sales.  Before  confirmation, 
with  the  English  purchaser,  the  transaction  is  in  theory  and  fact  ^'a 
mere  offer  to  purchase.^'  Here  the  purchaser  makes  a  fuH  and 
complete  compliance  before  his  sale  is  reported^  instead  of  only 
making  a  deposit.  He  can  not  recede  for  a  mere  decline  in  prices, 
or  because  he  has  made  a  bad  bargain,  and  if  the  court  chooses  to 
confirm,  he  is  compelled  to  comply,  unless  he  can  show  such  a  cause 
as  would  avoid  a  private  sale.  The  right  of  rescission  is  not  mutual 
between  the  purchaser  and  the  court,  as  it  is  in  England,  before 
confirmation.  With  an  American  purchaser,  it  is  a  misnomer  to 
call  the  transaction  "  a  mere  offer  to  purchase."  There  is,  it  is  true, 
a  reserved  right  of  ratification  in  the  court,  but  not  the  power 
to  act  capriciously  as  a  private  party  might  do,  as  if  the  reservation 
were  unlimited.  How  incongruous  and  inequitable  to  apply  the 
rules  of  two  such  diverse  systems  to  each  other!  This  diversity 
is  apparent  on  reading  what  is  said  about  Master's  sales  in  1 
Sugden  V.  and  P.,  and  2  Daniell  Chancery  Practice,  and  is 
pointedly  noted  in  Collins  vs.  Whipple^  13  Wend.,  226,  and  in  the 
note  to  Gordon  vs.  Sims,  2  McCord's  Ch.  R.,  159. 

The  American  courts  recognize  this  inconsistency  of  the  two 
modes  of  selling,  and  their  doctrine  is  founded  in  it.  The  control 
of  the  court  over  the  sales  is  the  same,  but  it  is  exercised  on  differ- 
ent principles  by  applying  the  best  English  rules  after  confirmation 
to  our  sales,  before  and  after,  and  for  the  same  reason.  It  is  imma- 
terial to  the  purchaser  here,  whether  he  is  ousted  of  his  bargain, 
before  or  after  confirmation ;  the  effect  on  him  is  precisely  the  same, 
with  only  this  difference,  that  if  the  application  is  not  too  long 
delayed,  he  may  be  in  possession  after  confirmation,  while  before 
under  4  Hciskell  decisions,  he  is  not  entitled  to  it;  though,  as  a 
matter  of  fiict  in  Tennessee,  he  has  heretofore  nearly  always 
received  it  from  the  Master;  at  least  this  is  so  in  the  Shelby 
county  courts. 

If  the  Legislature  shall  choose  to  apply  a  remedy,  as  the  English 
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Parliament  did,  the  old  Tennessee  rule  now  so  hideously  marred  by 
Clkk  vs.  Burviaj  may  be  superseded  by  reserved  bids,  which  practice 
avoids  the  objections  to  both  the  American  and  English  doctrine 
heretofore  in  vogue. 

Daring  the  time  of  these  decisions  in  Tennessee,  Peck,  Catron, 
Whyte,  Green,  Reese,  Turley,  McKinney  and  Totten  were  Justices 
in  the  Court,  and  we  hear  no  dissent  from  any  one  of  them  to 
this  Tennessee  rule  so  emphatically  and  precisely  declared, 
although  Mr.  Justice  Peck  was  willing  in  Henderson  vs.  Lowryj 
to  adopt  the  most  ancient  and  worst  English  practice  even  after 
confirmation. 

Before  Morton  vs.  Sloan^  was  the  case  of  Mann  vs.  McDonald,  10 
Ham.,  275,  in    which   Mr.    Justice  McKinney,  in   a  gratuitous 
dictum,  said,  that  before  confirmation  advance  of  bid  alone  was 
sufficient.     It  was  a  case  after  confirmation,  with  circumstances 
sufficient  to   avoid  a  private  sale,  and  the  expression  was  quite 
as  unnecessary  to  its  determination  as  the  law  of  executory  devises. 
What  he  said  was  in  direct  conflict  with  Owen  vs.  Owen,  and  Don- 
akonys.  Young.    The  same  eminent  Judge  was, on  the  Bench  the 
jear  afterwards  in  Mortgn  vs.  JSloan,  and  did  not  dissent  from  its 
pointed  ruling  the  other  way,  in  a  case  where  the  question  was 
in  a  proper  way  again  before  the  Court,  in  a  shape  to  invite  a 
dissenting  opinion  in  support  of  his  dictum.     But'when  he  came  to 
deliver  an  opinion  in   Childress  vs.  Huii,  2  Swan,  487,  which  was 
an  application  before  confirmation,  with  circumstances  of  fraud 
sufficient,  under  any  rule,  to  avoid  the  sale,  he  manifested  a  willing- 
ness to  inoculate  our  practice  with  the  denounced  and  pointedly 
repudiated  English  practice,  but  took  the  care,  being  a  prudent 
judge,  with  respect  for  authority,  to  put  his  decision  on  safe  grounds, 
the  existence  of  the   '^ other  circumstances,"  namely:   He  coolly 
ignored  the  former  cases,  making  no  mention  of  them  except  to  cite 
ilorlon  vs.  Sloan,  on  the  point  that  the  Court  had  the  power  to  set 
%ide  the  sale,  which  is  undeniable,  and  followed  his  own  dictum  in 
Mann  vs.  McDonald,  which  is  cited  as  the  authority  for  the  opinion. 
The  adjvdication  is  in  accordance  with  the  other  authorities,  but  the 
opinion  is  certainly  in  unnecessary  conflict  with  them.     If  the  fiicts 
align  the  case  in  judgment  with  the  precedents,  an  opinion  can  not, 
with  judicial  propriety,  and  certainly  not  authoritatively,  disregard 
or  overrule  them.    The  question  was  not.  What  is  the  English 
practice?  nor.  What  the  power  of   the  Court?  but.  Shall  this 
English  practice  be  adopted  ?    The  Tennessee  cases,  with  authority 
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requiring  at  least  a  respectful  consideration^  answered :  We  have 
prescribed  a  precise  rule ;  follow  it.  The  English  Judges  answered : 
Do  not  adopt  it,  we  only  tolerate  it  because  we  doubt  the  power  to 
disturb  it.  The  American  Courts  said :  We  have  repudiated  it  as 
inapplicable  to  our  mode  of  selling,  and  undesirable.  It  was  not 
an  open  question,  had  been  adjudicated,  and  the  rule  of  stare  decisis 
forbade  a  change. 

The  opinion,  then,  was  as  reckless  in  its  insubordination  as  Cliek 
vs.  Burris,  and  as  a  careful  and  valuable  examination  of  principles 
and  authorities,  has  no  advantage  of  it.  It  is  the  source  of  all  the 
imaginary  confusion  of  authorities  in  Tennessee,  and  is  the  proto- 
type of  Click  vs.  Burris  and  its  attending  cases.  Parsons  vs. 
McNicMe,  Jackson,  liB73,  and  Wilson  vs.  Shields,  Nashville,  1873. 

These  last  two  cases  only  follow  the  leading  case,  but  do  not 
add  any  to  its  value. 

Mr.  Justice  Totten  reviewed  the  authorities  in  Houston  vs. 
Aycock,  5  Sneed,  406.  He  recognized  that  the  Tennessee  cases,  "  on 
grounds  of  well  considered  policy  require  something  more "  than 
mere  advance  of  price.  What  he  says  may  be  obiter,  but  it  is  a 
fair  set-off  to  that  of  Mann  vs.  McDonald  and  Childress  vs.  Hurt, 
It  has  the  advantage  of  showing  on  its  face  an  examination  of  the 
subject.  (As  to  the  comparative  value  of  dicta,  see  Ram.  Ijegal 
Judgment,  88,  et  seq.)  Judge  McKinney  was  on  the  Bench  when 
the  opinion  in  this  case  was  propounded  and  again  made  no  dissent* 

Mr.    Justice  Milligan,  in  Coffin  vs.  Corruth,  1    Cold  well,  194, 
when  McKinney,  Caruthers,  and  Wright  were  in  the  Court,  as 
special  Judge,  in  almost  the  very  words  of  Lord  Eldon  in  White 
vs.  Wilson,  depreciated  further  laxity  in  opening  the  biddings,  and 
this  was  binding  on  the  Court  in  Click  vs.  Burris,  as  a  truthful 
expression  of  the  policy  of  the  cases  theretofore  decided  by  the 
Court.    He  was  betrayed  into  the  dictum,  (it  was  a  case  after  Confir- 
mation) that  before  confirmation  advance  of  bid  was  sufficient,  and 
the  Inddings  would  be  opened  on  slight  grounds,  but  afterwards, 
when  he  was  on  the  Bench  in  Johnson  vs.  Quarles,  4  Cold.,  615,  this 
expression  was  condemned  as  obiter.    This  latter  case  for  the  ftrst 
time  presented  the  question  shorn  of  all  other  considerations*   The 
proof  did  not  show  any  "  other  circumstances,"  and   the  advance 
was  twenty  per  cent.     It  was  the  naked  question.    Mr.  Justice 
Shackleford,  in  a  carefully  prepared  opinion,  declared  the  law  to  be, 
thai  an  advance  alone  is  not  sufficient     This  closed  the  question 
in  Tennessee,  if  it  ever  has  been  one  since  Otoen  vs.  Owen.     It  has 
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been  the  object  of  this  article  to  show  that  that  case  is  the  settled 
law  of  Tennessee.  There  is  a  solid  phalanx  of  adjudicated  prece- 
dents in  this  State  for  it — not  one  against  it.  If  other  eminent 
expounders  of  the  law  are  to  be  believed,  it  contains  the  sounder 
doctrine.    Why  was  it  overruled  ? 

Click  vs.  Burrie  does  not  afford  a  satis&ctory  answer.  So  far  as 
Childress  vs.  Hurt  supports  the  overruling  case,  it  had  been  itself 
overruled  by  Johnson  vs.  Qiuirles.  There  is  not  another  case  which 
furnishes  a  plausible  excuse  for  the  disrespect  shown  for  this,  and 
its  preceding  cases,  by  the  Court,  or  Mr.  Justice  Nelson..  It  is  said 
in  Click  vs.  Burris  that  Newland  vs.  GaineSy  1  Heisk.,  720,  doubts 
Johnson  vs.  QuarhSy  but  the  force  of  the  statement  is  not  perceived 
on  examination  of  that  case.  What  was  said  by  Mr.  Justice 
McFarland  was  confessedly  outside  the  case,  and  it  is  a  perversion 
of  it  to  call  it  a  disapproval.  Besides,  his  disapproval  could  not 
alter  the  binding  effect  of  it  as  an  adjudication.  It  speaks  in  the 
language  of  command,  unless  the  principle  be  asserted  that  each 
succeeding  Court  may,  at  will,  disregard  the  adjudications  of  its 
predecessors. 

Moore  vs.  Watsony  4  Cold.,  64,  is  in  accord  with  the  precedents 
and  requires  no  notice  here.  McMinn  vs.  Phips,  3  Sneed,  196,  is 
sometimes  erroneously  cited  as  a  case  on  this  subject.  There  was 
no  advance  bid  in  it. 

The  desire  to  be  brief  is  overcome  by  the  temptation  to  quote 
before  concluding,  what  was  said  in  the  House  of  Lords  in  Barlow 
vs.  Osborne  upon  this  subject  of  opening  biddings.  It  was  in  1858, 
before  the  statute  of  Victoria,  hereinbefore  referred  to,  had  abolished 
the  English  practice  so  heedlessly  and  perhaps  illegally  adopted  by 
the  Supreme  Court  of  Tennessee.  The  case  arose  under  the 
reformed  practice,  as  instituted  by  the  General  Orders  of  1861,  and 
as  an  adjudication  is  immaterial  to  the  present  purpose,  but  the 
opinions  expressed  show  what  the  English  Lords  understood  the 
English  practice  to  have  been,  how  cordially  they  were  hostile  to  it, 
how  essentially  different  it  was  from  the  anomalous  rule  of  Mr. 
Justice  Nelson,  and  last,  though  not  least,  how  the  Lords,  undei: 
the  most  trying  temptation,  could  forego  the  desire  to  legislate 
while  acting  in  their  judicial  capacity.  The  Attorney-General, 
arguendo^  said  of  the  disused  English  practice,  "  There  is  no  prin- 
ciple to  justify  it.^'  And  again,  "The  greatest  equity  judges  have 
declared  it  to  be  mischievous : ''     6  Ho.  Lords  Cases,  559. 

Lord  Chancellor  Cransworth  said  what  follows :  "  Your  Lord- 
ships are  well  aware  what  that  practice  is,  namely,  that  in  the  case 
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of  estates  which  are  put  up  for  sale  in  the  ordinary  mode,  by 
auction^  by  direction  of  the  Court  of  Chancery,  until  there  has  been 
a  final  order         .  .         establishing  a  particular  person  to  be 

the  purchaser,  a  third  person  may,  generally  spedldng  (the  italics 
are  those  of  the  present  copyist),  intervene;  and  upon  no  other 
ground  than  that  he  offers  an  advance  of  price,  provided  U  bea 
conMderahk  advance,  the  sale  may  be  set  aside,  and  he,  paying  all 
the  expenses  which  the  previous  purchaser  has  incurred^  gets  an 
order  that  the  estate  shall  be  put  up  for  sale  upon  his  advanced 
price : "  (p.  565). 

Now,  undeniably,  the  Supreme  Court  of  Tennessee,  having 
wilfully  determined,  as  a  matter  of  course,  to  set  aside  Johnson  vs. 
Quarks,  and  the  preceding  cases  in  Tennessee,  and  having  before  it 
a  case  where  there  was  no  other  circumstance  but  an  advance  of  bid, 
or  only  insufficient  circumstances  so  declared  to  be,  could  have 
found  excuse,  in  the  rigid  exercise  of  the  obligation  due  authority, 
and  because  they  have  heretofore  held  that  in  the  absence  of  other 
prescribed  rules  those  of  the  High  Court  of  Chancery  in  England 
shall  prevail,  for  adopting  the  English  practice  above  detailed. 
And,  if  Click  vs.  Burris  shall  be  held  to  be  an  adjudication  of  the 
insufficiency  of  the  ^' other  circumstances^'  therein  found  to  exists  it 
is  an  authoritative  adoption  of  that  practice,  the  other  cases  being 
overruled  for  the  purpose^  unless  it  shall  be  further  held,  that  Mr. 
Justice  Nelson  had  the  power  to  prescribe,  speaking  for  the  Court, 
the  "  fixed  rule  "  of  that  case. 

Further  speaking  the  learned  Lord  proceeded  to  say:  **Now,  no 
one  can  look  at  that  practice  without  deploring  it,  and  without 
seeing  that  it  is  a  practice  which  upon  theory  must  lead,  and  which 
according  to  experience  constantly  has  led,  to  the  greatest  incon- 
venience, I  do  not  say  injustice,  because  supposing  persons,  who 
are  tendering  money  as  purchasers  to  know  what  the  rules  of  Court 
are,  which  we  must,  I  suppose,  presume  they  do,  then  it  is  not 
unjust  to  them  that  they  are  dealt  with  in  respect  of  their  purchases 
in  accordance  with  these  rules : "     (p.  665). 

The  extract  is  broken  here  to  submit  the  remark,  that  it  is  at  least 
due  to  the  purchasers,  that  those  rules,  with  notice  of  which  they  are 
thus  to  be  charged  should  be  founded  in  authority,  and  not  tre^ 
quently  changed,  which  is  no  doubt  the  purpose  the  Court  enter- 
tained in  announcing  the  rule  of  Click  vs.  Burris  to  be  a  '^  fixed  rale.'^ 

"  But,"  says  the  Lord  Chancellor,  of  the  English  practice,  **it  is 
most  inexpedient,  because  with  reference  to  the  interests,  not  of  the 
^'^r,  but  of  the  seller,  it  is  obvious  that  the  knowledge,  when 
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I  am  bidding  for  an  estate,  that  I  may,  within  a  week  or  fortnight, 
or  perhaps  a  month  or  two  months  afterwards  be  deprived  of  that 
for  which  I  had  a  sort  of  enthusiasm  at  the  moment  when  I  became 
the  parchaser,  must  necessarily  damp  my  ardor,  and  I  therefore  do 
not  give  that  which  I  otherwise  might  have  given.  Sometimes  it 
may  happen  that  what  is  thus  lost  is  more  than  compensated  for  by 
the  additional  publicity  which  is  given  to  the  proceeding,  by  which 
additional  purchasers  may  be  invited  into  the  field.  But  all  these 
diseossions  •  •  are  discussions  which  may  be  rather 

addressed  to  your  Lordships  in  your  legislative  capacity,  or  perhaps 
in  some  respects  to  the  individual,  who  has  now  the  honor  of 
addressing  you  as  head  of  the  Court  of  Chancery,  with  a  view  to 
8ee  whether  or  not  some  amendment  may  be  made  in  this  practice. 
The  question  we  have  to  deal  with  here  is,  what  are  the  rights  of 
the  parties  with  reference  to  the  existing  practice:"     (p.  567). 

Lord  Wesleydale  said:  "I  concur  also  in  the  observations 
which  have  been  made  as  to  the  propriety  of  putting  a  stop  to  the 
practice  which  has  prevailed  in  the  Court  of  Chancery,  of  opening 
biddings.  I  am  quite  alive  to  the  observations  which  have  been 
made  against  that  practice,  and  I  hope  that  occasion  will  be  taken, 
either  by  Act  of  Parliament,  if  necessary,  or  at  least  by  order  of  the 
Ojurt,  entirely  to  put  a  stop  to  it." 

What  would  these  learned  Lords  have  said  of  one,  who, 
thirteen  years  later,  after  their  recommendations  had  become  laws 
in  their  own  country,  should  deliberately,  and  of  his  own  choice, 
set  aside  amendments  made  in  the  same  spirit,  to  go  back  to  this 
mischievous  practice  ? 

The  opinion  in  Cliok  vs.  BwrrU  excludes  from  the  operation  of 
its  "  fixed  rule  "  those  "  sales  which  have  already  been  made,"  and,  it 
u  supposed,  it  takes  effect  "  from  and  after "  the  particular  day  of 
the  Knoxville  Term,  1871,  on  which  the  "  Decree"  was  made,  not 
counting  fractions  of  a  day,  and  not  forty  days  thereafter,  as 
provided  in  Article  II.,  §  20,  of  the  Constitution.  The  case  not 
being  yet  reported,  the  precise  time  may  be  fixed  by  application  to 
the  Clerk  for  his  deposition.  In  adjudicating  upon  the  excepted 
sales,  it  is  presumed  the  old  law  will  be  enforced,  and  perhaps  the 
subject  may  be  reconsidered  by  the  Court  in  those  cases.  The  new 
rule  is  so  dictatorial  and  "  fixed  "  that  it  affords  no  opportunity  for 
reconsideration  in  cases  arising  after  it.  They  are  settled  b^orehand. 
It  was  mtended  they  should  be.  £.  S.  Hammond. 

Memphis,  TenneaBee. 
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I  propose  to  inquire  whether  the  power,  as  given  by  English 
law,  and  by  that  of  those  of  the  United  States  adopting  the  English 
system,  to  control  by  will  the  disposition  of  property,  so  as  to  ena- 
ble the  ancestor  to  arbitrarily  disinherit  hLs  children,  is  in  ac- 
cordance with,  or  is  sustained  by,  the  law  of  nature. 

By  law  of  nature  I  understand  the  dictates  of  justice,  and  they 
create  rights  and  impose  obligations,  so  obvious  and  so  generally 
acknowledged,  as  to  be  called  natural.  They  are  so  called  because 
they  are  approved  by  the  instinct  of  justice,  or  the  moral  sense 
which  is  part  of  our  being  or  natural  to  us;  and  in  this  connection 
it  does  not  matter  whether  we  adopt  the  theory  of  natural  moral  in- 
stincts, or  otherwise  account  for  these  sentiments.  I  use  the  term,  not 
to  raise  this  question,  but  as  one  of  universal  use,  both  among  the 
Romans  and  with  us,  as  applied  to  regulations  obviously  in  them- 
selves just,  and  generally  so  received.  Nor  does  it  matter  whether 
the  term  is  applied  to  the  regulations  themseK^es,  or  to  that  ideal 
something  which  inspires  them. 

And  first,  it  is  necessary  to  consider  whether  the  law  of  nature 
has  anything  to  do  with  the  disposition  of  one's  property  at  his 
death.  Most  of  the  writers  of  the  eighteenth  century  deny  that  the 
law  of  descents  is  within  its  scope,  and  Blaekstone  says  that  "rights 
of  inheritance,  or  succession,  are,  all  of  them,  creatures  of  the  civil 
or  municipal  law,''  as  distinguished  from  natural  law.  K  be  and 
they  mean,  that  the  actual  regulations  of  leading  States,  as  prinKy- 
geniture  among  the  English,  and  the  exclusion  of  emancipated  sons 
and  married  daughters  among  the  Romans,  are  not  dictated  by  the 
law  of  nature,  no  one  will  make  issue  with  them.  The  law  of  na- 
ture can  not  give  one  child  a  preference  over  another,  nnless  from 
infimcy  or  some  infirmity  he  is  less  able  to  take  care  of  himself. 

But  that  the  children  of  the  deceased  have  higher  claims  to  Insi 
property  than  those  of  strangers  seems  clear,  and  I  infer  it. 

1.  From  the  universal  sense  of  mankind.  What  is  tmiversal 
may  be  safely  called  natural,  and  I  know  of  no  commmiitj  in 
which  the  superior  rights  of  descendants  are  not  acknowledged,  al« 
though  their  enjoyment  is  modified  or  controlled  by  political  insti- 
tutions, prevailing  habits  or  modes  of  thought. 
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The  equal  right  to  the  inheritance  of  all  the  children^  including 
those  adopted,  belonging  to  the  familiay  was  from  the  beginning  recog- 
nized  by  the  Romans.    The  Athenians  and  Jews  gave  a  preference 
to  male  children,  that  preference,  among  the  former,  arising  from 
the  low  condition  in  which  women  were  held,  and  among  the  latter 
from  the  policy  of  preserving  the  inheritance  in  the  family.  Among 
the  barbarians  of  the  north  the  children  succeeded  to  the  parents' 
possessions,  and  no  cotemporaneous  people  are  known  that  knew 
any  other  rule.    The  civilization  of  China  and  Hindostan  was  far 
more  ancient  than  that  of  Europe,  or  even  Western  Asia,  and,  so 
&r  as  we  know,  there  was  no  connection  the  one  with  the  other, 
and  we  find  in  those  extensive  countries  the  same  general  rules  pre- 
vailing from  the  beginning,  only  with  a  greater  restriction  upon  the 
power  of  the  ancestor.     A  rule  could  hardly  have  become  so  uni- 
versal among  both  civilized  and  barbarous  peoples,  unless  dictated 
by  the  instinct  of  justice.     **  When  the  practice  is  universal,  it  is 
reasonable  to  think  the  cause  natural.''^ 

2.  Parents  are  under  special  obligations  to  those  they  have 
brooght  into  this  world.  This  superior  obligation  gives  a  superior 
claim. 

3,  Children  are  servants.  They  have  always  been  held  to  the 
duty  of  serving  one  or  both  their  parents,  and  this  duty  has  not 
always  ended  at  a  particular  age.  They  thus  contribute  to  the  pa- 
ternal estate  and  acquire  a  direct  interest  in  it. 

It  may  be  said  that  this  obligation  to  service  arises  from  indebt- 
edness for  nurture.  But  this  can  not  be,  for  nurture  is  an  impera- 
tive duty,  our  obligation  arising  from  parentage,  aided  in  its  per- 
formance by  the  parental  instinct.  No  more  can  it  be  replied  that 
thiij  service  is  itself  a  benefit  to  the  child.  Tliis  is  ordinarily  so  in 
iact,  yet  that  benefit  can  not  be  called  his  wages.  When  there  is  no 
parental  obligation  an  apprentice  is  paid  for  his  service  by  the  in- 
struction he  receives  and  the  power  acquired  through  such  service ; 
tat  not  altogether  so  with  our  ofispring,  for  to  train  to  good  habits, 
to  develop  all  their  powers,  that  they  may  enter  full-armed  into  the 
contest  of  life,  is  but  an  imperative  duty  in  and  of  itself,  and  not  a 
consideration  for  their  labor. 

4.  Wants  are  chiefly  artificial,  and  arc  created  by  our  habits,  and 
our  manner  of  life.  These  habits,  and  this  manner  of  living,  com- 
mence in  childhood ;  they  are  usually  shaped  by  the  possessions  of 
the  parents,  and  so  far,  they  create  these  wants.   A  child  of  wealthy 

*  Locke  on  Gov.,  ch.  9,  ?  88. 
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parents  has  ordinarily  many  unknown  to  otherSi  which^  to  him, 
have  become  actual  necessities^  and  which  have  been  so  created. 
Not  only  that,  but  the  obligation  to  teach  him  how  to  provide  for 
himself  is  ordinarily  ignored.  If  taught  to  labor  at  all,  it  is  not  so 
much  to  create  wealth  as  to  preserve  it.  Every  instinct  of  justice 
revolts  at  the  wrong  of  turning  such  children  naked  upon  the 
world,  and  demands  that  *  the  [Hroperty  which  created  their  wants 
and  their  weakness,  should,  no  other  rights  intervening,  supply  the 
former  and  supplement  the  latter. 

5.  The  family  is  the  only  strictly  natural  society;  it  is  the  orig- 
inal commonwealth.  We  read  in  the  Jewish  Scriptures  of  Patri- 
archal communities  under  the  government  or  headship  of  Abraham, 
of  Lot,  of  Job,  etc.,  and  read  of  no  government  or  common  head 
over  them.  Modern  history  gives  us  the  clans  of  Scotland  and 
Ireland,  families  of  remote  kinship  or  of  adoption,  and  which  were 
almost  independent  of  the  common  head.  The  Roman  familia 
antedated  the  Roman  State,  and  the  patina  potestas  colored  its  whole 
jurisprudence.  In  all  countries,  communities  are  but  f^regations 
of  &milies,  and  though  the  State  has  now  personal  relations  with 
and  obligations  to  the  individual,  though  it  has  many  functions 
formerly  pertaining  to  heads  of  families,  yet  so  long  as  we  have 
that  divine  inspiration  that  attaches  and  binds  the  sexes ;  so  long  as 
there  is  dependance  in,  and  obligation  to  the  fruits  of  their  connec- 
tion ;  so  long  as  my  or  miru  is  applied  to  persons;  so  long  as  there  is 
natural  affection  and  the  love  acquired  by  nurture  and  long  associa- 
tion, its  unity  and  separate  interest  will  remain.  Is  it  not  reasona- 
ble then,  when  death  snatches  one  from  his  possessions,  that  thef 
should  remain  rather  in  the  &mily  than  &1I  into  the  hands  of 
strangers?  It  is  for  this  reason,  rather  than  the  one  given  by 
Locke,*  that  parents  may  claim  the  property  of  their  deceased  and 
childless  children. 

From  these  considerations,  I  am  led  to  deny  the  correctness  of 
Mr.  Blackstone's  statement;  and  I  am  happy  to  know  that  in  this 
I  but  follow  that  great  lawyer,  our  own  Chancellor  Kent  In 
speaking  of  inheritance,  he  says:  "The  transmission  of  property 
by  hereditary  descent  from  the  parent  to  his  children,  is  the  dictate 
of  the  natural  affections.  ...  It  encourages  paternal  imprt>ve- 
ments,  cherishes  filial  loyalty,  cements  domestic  society,  and  nature 
and  policy  have  equally  concurred  to  introduce  and  maintain  this 

*  On  Ooyemment. 
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primaiy  rule  of  inheritance  in  the  laws  and  usages  of  all  civilized 
Bations/^* 

The  attention  I  have  given  this  point  will  not  be  thought  un- 
caUed  for  when  we  consider  the  mischiefs  that  so  often  spring  from 
a  &Ise  doctrine,  though  but  a  speculative  one.  Hardly  a  discord 
jars  society,  or  an  evil  afflicts  us  in  our  public  relations,  unless  the 
fruit  of  moral  disease,  that  may  not  be  traced  to  some  false  specula- 
tion, and  hence  the  importance  of  basing  our  systems  upon  the 
principles  of  natural  justice. 

Having  arrived  at  the  conclusion  that  the  primary  rule  of  inher- 
itance is  dictated  by  the  law  of  nature,  I  will  next  inquire 
whether  this  law  gives  one  the  unrestrained  right  to  dispose  of  his 
property  by  will. 

The  idea  of  property  implies  the  right  of  disposition.  But  the 
disposition  of  property  ordinarily  involves  the  transfer  of  posses- 
sion, always  the  yielding  of  some  interest  with  no  power  to  resume 
it,  which  is  repugnant  to  the  instinct  of  dominion,  and  is  not  sup- 
posed to  occur  without  sufficient  inducement  or  consideration.  The 
disposition  by  will  involves  no  such  transfer;  it  takes  effect  only 
after  the  owner  has  lost  possession,  only  when  the  property  is  be- 
yond his  control. 

To  repeat :  One  has  the  exclusive  right  as  against  all  the  world 
to  the  fruits  of  his  own  labor;  he  may  possess  and  enjoy  them,  and 
also  dispose  of  them  according  to  his  pleasure.  He  has  also  a  right 
to  reduce  to  possession  portions  of  the  common  stock,  and,  by  mix- 
ing his  labor  with  these  possessions,  as  by  improving  wild  land, 
taming  wild  beasts,  or  converting  trees  or  rock  into  a  dwelling,  he 
quires  in  them  a  superior  right  both  of  enjoyment  and  disposition. 
These  axioms  of  natural  law  are  respected  alike  in  civilized  and 
avage  communities.  But  granting  their  soundness,  they  go  only 
to  the  disposition  of  one^s  property  so  long  as  he  has  power  over  it, 
^d,  doubtless,  while  so  under  his  control  he  may  exchange  ii  for 
^er  property,  and,  in  general,  may  otherwise  dispose  of  it  as  may 
fieem  to  him  proper.  After,  however,  it  drops  from  his  hands,  when 
he  can  no  longer  grasp  it,  upon  what  principle  of  natural  law  may 
he  say  who  shall  take  it  up? 

The  sanction  of  universal  law  can  not  be  invoked  to  sustain  the 
unrestrained  power  of  disposition  by  will.  Among  the  most  an- 
cient nations  it  was  unknown.  No  provision  seems  to  have  been 
niade  for  it  in  the  Gentoo  Code ;  the  right  of  inheritance  was  too 

'  Com^  U  67. 
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much  respected  to  be  subjected  to  the  will  of  a  dying  ancestor;  and 
even  the  alienation  of  property  during  life  was  restrained  in  fiivor 
of  living  children.    We  find  no  wills  and  testaments  among  the 
old  Teutons,  and  among  the  Athenians  they  were  first  authorized 
by  the  laws  of  Solon ;  and  even  then  they  yielded  to  the  rights  of 
male  descendants.    The  care  of  Moses  to  secure  the  &mily  succes- 
sion is  familiar  to  all.     Testamentary  dispositions  were  ori^nally 
unknown  to  the  Jews,  and  when,  after  contact  with  the  Romans, 
they  came  to  be  authorized,  they  took  effect  only  when  kindred  fidled. 
The  modem  power  of  testamentary  disposition  is  considered  as 
having  sprung  from  the  Roman  law,  but  to  the  extent  authorized 
by  English  and  American  law,  it  can  derive  from  it  no  sanction — at 
least,  from  its  original  scope  and  object.     The  family,  ordinarily 
composed  of  descendants  of  its  head,  those   incorporated  into  it, 
being  the  unit  in  the  State,  was,  with  the  slaves  and  dependants, 
absolutely  subject  to  this  head.    The  patria  potedas,  for  the  govern- 
ment and  protection  of  its  members,  clothed  its  possessor,  as  father, 
magistrate  and  despot,  with  an  authority  repugnant  to  modem  ideas. 
The  State  hardly  knew  the  individual,  and  originally  the  will  was 
little  more  than  a  designation  of  him  who  should  succeed  to  the  pa- 
ternal power,  the  lordship,  as  it  were,  of  the  manor,  and  it  was 
published  and  approved  in  the  Oomitia  CaricUaf  an  assembly  repre- 
senting the  patrician  families  as  such.     The  testamentary  power  was 
enlarged  by  the  Twelve  Tables,  and  extended  to  plebeians,  the  will 
took  the  form  of  a  sale  and  conveyance ;  it  was  public,  and,  at  first, 
irrevocable,  and  the  beneficiary  was  called  the  purchaser  of  the  fam- 
ily.    Legacies,  however,  came  to  be  recognized,  its  form  was  grad- 
ually modified,  and  its  limitation  was  fixed  by  one  of  Justinian's 
novels.    My  object,  however,  is  not  to  show  the  form  of  the  Roman 
will,  but  rather  its  object,  and,  instead  of  continuing  but  a  senai- 
political  act,  it  came  to  be  used  chiefly  as  a  means  of  doing  justice 
to  all.     The  great  difference  between  its  object  among  the  later 
Romans  and  that  of  the  devise  and  bequest  under  the  laws  of  our 
State  will  appear  when  we  consider  *'  that  a  will  seems  never  to 
have  been  regarded  by  the  Romans  as  a  means  of  disinheriting  a 
family  or  of  affecting  the  unequal  distribution  of  a  patrimony," 
but  was  ''chiefly  valued  for  the  assistance  it  gave  in  making  pro- 
vision for  a  fisimily  and  in  dividing  the  inheritance    more  evenly 
and    fiiirly  than  the  law  of  intestate    inheritance    would    have 
divided  it."* 

*  Majen. 
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The  rank  taken  by  Boman  jurisprudence,  and  the  &ct  that  it  has 
been  the  chief  inspiration  of  modem  ideas  upon  the  subject,  will 
excuse  me  for  a  little  more  particularity  in  this  connection. 

The  Boman  fiimily  {famUia)  consisted  of  those  who  remained 
under  the  power  of  its  liead.  The  father  not.  only  controlled  his 
in&nt  children,  but,  unless  emancipated,  his  power  over  them  con- 
tinued during  his  life.  The  sons  and  their  families,  including  wives, 
children,  and  grandchildren,  the  unmarried  daughters,  the  adopted 
children,  who  were  as  though  bom  in  the  fiimily,  and  the  wife  her- 
self, if  married  according  to  the  ancient  mode,  were  subject  to  his 
absolute  power.  All  their  earnings  went  into  the  common  stock — 
common,  not  as  belonging  to  them  all,  but  as  the  property  of  the 
head — and  their  liberty,  and  even  life,  were  subject  to  his  will.  All 
persons  thus  in  famUia  subject  to  patria  poteatas  were  called  agnatic 
(agnates)  and  in  case  of  intestacy,  succeeded  per  stirpes.  But  the 
daughter  who,  by  marriage,  had  entered  another  family,  the  son 
who  had  been  emancipated,  and  his  children,  were  not  members  of 
the  &niily,  were  not  agnates,  but  cognati^  and  cognates  inherited 
nothing.  And  if  the  agnates  all  failed,  the  cognates,  as  such,  could 
not  sacceed,  but  the  property  went  to  the  Gens,  or  tribe  to  which 
the  ancestors  belonged.  Thus  a  son,  who,  in  consequence  of  unu- 
sual good  conduct  or  ability,  or  from  greater  affection  or  confidence 
on  the  part  of  the  father,  had  been  emancipated,  and  thus  enabled 
to  become  himself  the  head  of  a  family,  was  cut  off  from  any  share 
in  the  estate,  and  all  married  daughters,  however  bound  by  affection 
to  the  paternal  home,  were  compelled  to  see  property,  theirs  by  nat- 
ural right,  go  into  the  other  hands,  and  perhaps  those  of  strangers. 

The  original  mode  of  remedying  this  obvious  wrong  was  not  by 
modifying  the  legal  constitution  of  the  family,  abolishing  the  patria 
poUstas,  except  so  iar  as  necessary  for  nurture  and  education,  and 
with  it  the  distinction  between  agnates  and  coguates^t  was  too 
finnly  fixed  in  the  minds  and  habits  of  the  people  to  be  directly 
attacked — but  the  ancestor  was  enabled  to  avoid,  by  will  or  testa- 
ment, the  operation  of  the  law  of  descents.  It  was  supposed  that 
the  &ther  would  not  fail  to  recognize  the  claims  of  those  who  had 
gone  out  from  the  family,  if  worthy  of  remembrance.  This  power 
to  avoid  the  injustice  alluded  to  was  greatly  prized  by  the  Bomans, 
and  testamentary  dispositions  were  recognized  as  due  to  the  honor 
of  the  house. 

The  general  power,  however,  of  making  such  dispositions, 
involved  the  power  to  disinherit  a  child,  and  so  contrary  to  natural 
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law,  that  is,  so  unjust,  did  it  appear,  that  its  attempt  came  to  be 
construed  with  a  strictness  not  applied  to  other  provisions.     Hence, 
it  was  held  not  to  be  sufficient  to  adopt  as  heirs,  those  to  whom  the 
ancestor  designed  to  give  the  estate,  leaving  natural  heirs  unpro- 
vided for,  but,  in  ord^er  to  disinherit  the  latter,  they  must  be  named, 
and  the  intention  to  do  so  must  be  affirmatively  expressed.    This 
strictness  in  the  construction  of  wills,  which  is  as  &r,  and  a  little 
farther  even,  than  we  have  ventured  in  restraint  of  paternal  caprice, 
did  not  reach  the  evil,  it  was,  therefore,  afterwards,  and  before  the 
fall  of  the  Republic,  provided  that  a  son,  who  felt  aggrieved  by  the 
disposition   of  the  estate,  might  attack  the  will  as  inconsistent  with 
duty  and  natural  affection,  and  the  magistrate  so  finding  it,  woald 
set  it  aside,  as  having  been  the  dictate  of  an  unsound  mind.    Per* 
feet  sanity  was  thus  made  to  consist,  not  only  of  integrity  in  intel- 
lect, but  in  heart  and  moral  sense,  as  well.    In  process  of  time  the 
ancestor  was  compelled  to  leave  to  the  natural  heirs,  at  least,  one- 
fourth  of  the  estate,  with  the  liberty,  however,  of  disinheriting 
wholly  for  undutiful  conduct.     That  this  matter  might  not  be  left 
too   much  to  the  discretion  of  the  magistrate,  it  was  provided  by 
one  of  the  Novels  of  Jiistinian,  that  the  testator   must  name  in  the 
will  his  reason  for  disinheriting  the  child,  which  reason  must  be  one 
of  fourteen  mentioned  in  the  edict,  and  which  pertain  chiefly  to 
filial  duty. 

Thus,  we  see  that,  in  the  process  of  Roman  jurisprudence,  as  the 
more  than  feudal  pater  familias  yielded  to  the  dictates  of  natural 
law,  the  rights  of  children  were  recognized,  both  in  the  original 
power  of  testamentary  disposition,  and  in  the  subsequent  curtail- 
ment of  that  power. 

Upon  the  Continent  the  later  provisions  of  the  Roman  law  have 
been  followed  in  spirit,  although  the  power  of  the  testator  is  still 
more  restricted.  The  Code  Napoleon  compels  him  to  respect  the 
rights  of  his  children,  not  only  by  remembeiinff  them  in  the  will, 
that  is,  naming  them,  if  but  to  disinherit,  but  by  leaving  them  firom 
one-half  to  three-fourths  of  the  estate  according  to  their  number. 
The  Spanish  and  Spanish  American  laws  are  equally  restrictive, 
and  the  Code  of  our  sister  State  of  Louisiana,  follows  in  their  foot- 
steps. I  can  not  speak  in  this  regard  of  the  laws  of  all  the 
European  States,  nor  is  it  necessary  to  do  so,  but  it  is  believed  that 
in  none  are  the  natural  rights  of  children  so  disregarded  as  in  the 
United  States. 

Nor  do  our  laws  find  countenance  in  those  of  England  whence 
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thcv  are  derived.  We  know  but  little  of  the  testator^s  power 
among  the  Anglo-Saxons,  but  inasmuch  as  it  was  unknown  when 
they  invaded  the  island,  and  came  to  be  recognized  after  their  con- 
version, and  the  kingdom  had  become  consolidated,  it  probably 
sprung  from  the  Roman  law.  At  least,  we  know  that  this  law 
prevailed  among  the  Komanized  Britons,  that  it  was  favored  by  the 
clergy,  and  that  its  provisions,  unless  opposed  to  imperative  cus- 
toms, would  be  likely  to  prevail  as  ecclesiastical  power  became 
established,  and  the  people  emerged  from  barbarism. 

Of  the  early  law  as  it  was  settled  after  the  Norman  conquest  we 
bow  more.     While  lands  could  not  be  devised  until  the  Statute  of 
Henry  VIII.   chattels     had    always   been     subject   to    bequest^ 
alflioogh  under  important  restrictions.     If  the  testator  had  neither 
wife  nor  child,  his  power  was   unlimited,  but  if  either  were  living, 
lie  was  limited  to  one-half,  and  if  both,  to  one-third;  the  abso- 
lute power   of   the  ancestor,   without    regard    to   the    claims  of 
children,  was  unknown  to  the  common  law,  and  it  is  believed,  that, 
had  the  English  law  of  inheritance  been  reasonably  just,  we  should 
never  have  heard  of  the  present  power  of  disinheriting  every  mem- 
ber of  the  £imily  except  the  wife.     This  law,  as  pertaining  to  real 
estate,  was,  and  is,  so  essentially  unjust,  that  we  must  regard  with 
fiivor  any  power  to  modify  its  operation.     The  old  Roman  valued 
t!ie  privilege  of  remembering,  by  testament,  a   beloved  daughter  or 
an  emancipated  son,  or  their  children,  who  had  technically  become 
strangers  to   the   fiimily;  and  the  English  father,  however,  from 
political   considerations,  he  may  defend  the   law  of  primogeniture, 
would  feel  greatly  aggrieved,  if  he  could  make  no  provision  for  the 
younger,  and,  perhaps,  more  dependent  members  of   hb    family. 
His  power,  as  testator,  comes  to  the  aid   of  justice,  and  enables  him 
to  smooth  the  inequalities  of  the  law;  it  is  a  tribute,  though  an  im- 
perfect one,  to  the  equal  claims  of  the  family,  and  a  protest  against 
tiie  system  that  ignores  them. 

I  have  thus  alluded,  in  a  general  way,  to  the  power  of  a  testator 
in  gome  of  the  States,  ancient  and  modern,  of  which  we  know  most, 
and  especially  to  the  two  great  systems,  that  of  Home  and  of  Eng- 
land, which  80  color  the  jurisprudence  of  the  world.  It  is  seen 
that  the  testamentary  power  recognized  in  our  States — ^and  in 
f^jjeaking  of  the  States  ^n  this  connection  I  must  be  always  under- 
j^tood  as  excepting  Louisiana — ^finds  no  sanction  in  the  general 
consent  of  mankind,  and  not  even  in  those  systems  from  which  it  is 
derived. 
Again,  we  have  seen  that  children  have  a  natural  right  to  the 
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inheritance,  and  if  this  be  so,  the  ancestor  can  have  no  right  to 
deprive  them  of  it.  Rights  do  not  thus  conflict,  and  the  reasons 
before  given  for  believing  that  our  general  law  of  inheritance  is 
according  'to  the  law  of  nature,  imply  restraints  upon  the  absolute 
power  of  disposition  by  will.  If  our  reasoning  was  sound  the  law 
is  unjust.  And  further,  if  one  has  a  right  to  control  his  property 
after  his  death,  why  may  he  not  bind  it  forever  and  create  a  per- 
petuity? The  right  of  perpetual  entailment  is  the  inevitable  cor- 
ollary of  the  absolute  right  of  devise  or  bequest. 

But  it  may  be  said  that  the  law,  as  we  have  it,  works  well,  even  if 
not  defensible  upon  principle  or  common  consent.  If  this  were  6o, 
it  would  strongly  tend  to  show  that  the  reasoning  that  condemned 
it  was  unsound.  But  it  is  not  so.  So  strong,  it  is  true,  are  the 
parental  instincts  and  the  sentiment  of  justice,  that  instances  are  not 
common  where  they  are  violated  in  the  final  disposition  of  estates. 
But  restraints  are  not  for  the  intelligent  and  well-disposed,  and  we 
sometimes  see  children  reared  in  expectancy  and  dependence, 
turned  off  leaked  by  a  will  inspired  by  suspicion,  anger,  superstition 
or  second  childhood. 

A  millionaire  has  reared  a  family — the  habits  of  his  children,  their 
expectations,  their  social  and  conjugal  connections  are  formed  in 
view  of  their  heirship.  This  is  reasonable — it  is  unavoidable.  The 
sons  and  daughters  expect,  they  have  a  right  to  expect,  to  succeed  to 
the  estate.  It  matters  not  whether  they  are  better  or  worse  for  this 
ex{)ectation,  whether  a  knowledge  that  they  had  nothing  would  or 
would  not  be  a  blessing.  In  many,  perhaps  in  most  instances,  it 
would  be  better  for  the  child  if  there  were  no  inheritance;  better  if 
the  habits  following  their  expectations  of  wealth  had  never  been 
formed ;  better  if  their  connections  had  been  alone  with  the  self- 
dependent.  But  even  if  it  be  so,  the  parent  rather  than  the  child  ].< 
responsible.  It  has  been  his  fiiult  if  expensive  habits  shall  require 
a  portion  to  sustain  them,  and  it  will  be  his  fiiult,  almost  his  crime, 
if  the  foi*tunc  shall  be  causelessly  withheld.  So  certain,  so  natural, 
are  the  child's  expectations,  that  to  disappoint  them  would  inflict  a 
suffering  few  are  able  to  bear. 

This  millionaire,  while  in  the  vigor  of  manhood,  regards  hi:^ 
children  as  his  heirs.  But  age  creeps  on  and  he  again  becomes  a 
child.  A  sharp  woman,  with  needy  relatives,  may  get  possession  of 
him,  and  gradually,  very  slowly  perhaps,  a  breach  is  created  be- 
tween him  and  his  children.  They  see  her  designs,  which  he  d<K^ 
not,  and  by  meeting  them  perhaps  roughly,  play  into  her  hands.  I 
need  not  trace  the  steps,  but  when  the  old  man  dies,  a  will  is  pro- 
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diiced,  and  this  woman  and  her  friends  receive  the  estate.  The 
children,  it  is  true,  must  be  "provided  for,"  as  our  statutes 
ironically  use  the  term,  that  is,  remembered,  although  to  be  cut  off 
with  a  shilling,  or,  perhaps,  some  cunning  priest  has  been  eyeing  his 
possessions,  and  the  imbecile,  in  terror  for  his  short-comings,  is 
induced  to  purchase  Heaven  with  his  wealth. 

It  may  be  said  that  if  the  law  of  nature  denies  the  right  to  disin- 
herit, it  would  also  deny  that  of  sale  or  gift.  A  general,  or  an 
extensive  donation  causa  mortis  might  fall  within  the  principle,  but 
to  prohibit  ordinary  transfers  would  imply  that,  as  among  the  Hin- 
doos, children  have  a  present  interest,  and  that  the  ancestor  has  no 
absolute  property. 

Natural  law  recognizes  duties  as  a  member  of  society,  and  espe- 
cially towards  the  family,  but  it  would  not  prevent  alienations.  Man 
IS  the  only  swapping  animal,  as  Adam  Smith  has  it,  and  to  deny 
exchange,  would  outrage  the  universal  instinct.  Interests,  in  bare 
expectancy,  can  not  be  protected  at  the  expense  of  present  owner- 
ship; the  property  holder  during  life,  u  e,,  so  long  as  he  can  possess 
and  control,  his  property,  should  really  own  and  control  it.  He 
may  not  respond  to  his  obligations — few  do  wholly — ^but  the  law 
can  not  enforce  them  by  denying  the  incidents  of  property. 

May  not  then  the  ancestor,  by  such  alienations,  as  effectually  dis- 
inherit as  by  will  ?  Possibly  he  may.  Yet  how  rarely  do  we  lose 
our  love  of  dominion — part  with  the  property  instinct.  One  is  very 
&r  gone  indeed,  so  much  so  as  to  render  his  alienations  of  doubtful 
validity,  who  would  reduce  himself  to  poverty  in  order  to 
impoverish  his  children.  This  has  been  done,  yet  so  contrary  is  it 
to  our  instinct  of  justice,  as  to  be  treated  almost  of  itself  as  evi- 
dence of  an  unsound  mind,  at  least  of  undue  influence.  Such  is 
^ur  superstitious  reverence  for  a  will,  that  dispositions  made  by  its 
means  are  comparatively  sacred.  We  arc  more  prone  to  condemn  a 
voluntary  transfer  of  an  estate  to  a  stranger,  while  it  is  actually  the 
father's,  and  when  he  himself  delivers  possession,  may  be  said  to 
have  a  right  to  its  disposition,  than  if  the  transfer  were  made  to 
•operate  when  it  is  no  longer  his.  We  condemn  both,  and  the  feet 
that  we  do  so  is  an  acknowledgment,  unconscious,  perhaps,  of  the 
rights  of  the  child.  The  former  we  may,  perhaps,  not  prevent, 
without  infringing' upon  property  rights;  the  latter  we  may,  and 
disturb  no  such  .rights;  and  to  do  so,  we  need  only  copy  the  lawsf 
of  leading  European  States.  P.  Buss. 

Colambia,  Ma 
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THE  SEPARATE  ESTATE 


A  long  series  of  discordant  and  confused  decisions  by  the 
Supreme  Court  of  Tennessee  recently  culminated  in  a  direct  conflict 
of  opinion  between  the  present  Court  and  its  immediate  predecessor 
as  to  the  power  of  a  married  woman  over  her  separate  estate. 

The  numerous  conveyances  of  late  years  settling  property  to  the 
separate  use  of  the  wife^  free  from  the  debts,  contracts  and  control 
of  the  husband,  and  the  many  transactions  thereunder,  have 
opened  a  fruitful  field  for  litigation  unless  something  is  done  to 
attain  uniformity  of  decision. 

A  reference  to  the  decisions  of  other  States  will  also  show  that, 
with  very  few  exceptions,  the  question  is  a  vexed  one.  Eminent 
judges,  after  most  elaborate  reviews,  have  arrived  at  directly  oppo- 
site conclusions.  There  seenis  to  be  no  way  out  of  this  labyrinth 
of  difficulties  except  by  adopting  and  pursuing  to  its  logical  conclu* 
sion,  one  of  the  two  principles  much  discussed  in  connection  with 
this  subject.  The  endeavor  will  be  made  to  show  that  unless  this  is 
done  there  is  no  prospect  of  obtaining  any  satisfactory  solution  of 
the  questions  constantly  arising,  not  only  as  to  the  power  of  the  wife 
to  convey  or  charge  her  separate  estate  by  proper  instrument,  but 
especially  as  to  its  liability  for  her  general  contracts.  For  con- 
venience, the  two  principles  will  be  alluded  to  as  the  first  and  second. 

So  early  in  the  history  of  the  separate  estate  as  the  case  of  Hulme 
vs.  Tenant,  1  Brown,  C.  C,  16,  the  first  principle  waa  adopted  to  its 
full  extent,  and,  if  this  case  had  been  unhesitatingly  followed,  ^there 
is  good  reason  to  believe  that  the  subject  would  have  been  stripped 
of  its  perplexities,  and  rendered  comparatively  simple.  In  this 
case  Lord  Thurlow  enunciated  the  principle  that  in  equity,  as  to  ber 
separate  estate,  a  feme  covert  is  competent  to  act  in  all  respects  as  a 
Jenie  sok,  unless  specially  restrained  by  the  instrument  of  settle- 
ment, and  accordingly  he  held  that  her  general  personal  engage- 
ments should  be  executed  out  of  her  separate  estate.  The  rule 
which  had  been  laid  down  in  Peacock  vs.  Monky  2  Veeey,  190,  by 
Lord  Hardwicke,  that  a  feme  covert,  acting  with  respect  to  her 
separate  estate,  is  competent  to  act  in  all  respects  as  ^  feme  sok,  was 
extended  to  its  extreme  limit  by  holding  her  separate  property  liable 
for  her  engagements  in  no  manner  relating  to  or  respecting  it 
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The  Legislature  of  Tennessee  has  by  a  recent  Act  (Act'of  1869— 
TO,  chap.  99),  virtually  adopted  this  principle^ ^though  the  peculiar 
nature  of  the  Act  may  lead  to  some  doubt  ad  to  the  application  of 
tke  principle  to  all  classes  of  (lases;  but^  however  this  may  be^  an 
opportunity  is  afforded  the  Chancery  Courts  of  this  State,  by  the 
Illative  change  of  the  principle  of  decision  heretofore  adopted 
bj  tiiem^  to  rid  the  jBiibject  of  most  of  its  former  difficulties.  The 
Act  will  be  noticed  more  particularly  in  conclusion. 

Bat  this  doctrine  of  Lord  Thurlow  was  not  received  in  England 
without  a  struggle  which  is  almost  without  parallel  in  the  judicial 
history  of  that  country.     For  more  than  half  a  century  Hulme  vs. 
Tenani  was  debated  and  doubted,  combatted  and  reluctantly  fol- 
bwed  by  successive  Lord  Chancellors,  though  it  is  believed  it  was 
u^ver  directly  overruled,  and  it  was  niot  until  the  case  of  Murray 
i^^Barleej  3  Mylne  and  Keene,  209,  that  its  authority  was  fully 
neoognized.    Without  doing  more  than  referring  to  the  reluctance  of 
Lord  Thurlow  himself  to  enforce   the  result  of  this  doctrine  in 
subsequent  cases  {Ellis  vs.  Atkinson,  3  Bro.,  C.  C,  347,  etc.),  the 
restraining  views  of  Lord  Eosslyn  and  Lord  Alvanley,   M.  R., 
{Whistler  vs.  Neumum,  4  Vesey,  129;  Mores  vs.  Hinsh,  5  Vesey, 
W2;  Hyde   vs.   PrtcCy   3  Vesey,  437;    Socket  vs.    Wray,  4  Bro., 
C.  C,  484),  the  distinctions  of  Lord  Loughborough  between  the 
eixpcess  and  implied  contracts  of  the  wife  (jBoZtonvs.  Williams,  2. 
Yesey  Jr.,  238),  and  the  doubts  and  distractions  of  Lord  Eldon,. 
(Jones  vs.  Harris,  9  Vesey,  497;   Parker  vs.  White,  11  Vesey,  209,. 
^.),  it  is  sufficient  to  say  that  the  rule  in  Hulme  vs.  Tenant  was 
fully  recognized  by  Lord  Brougham  in  Murray  vs.  Barlee,  supra, 
aod  confirmed  by  Lord  Cottenham  in  Oioen  vs.  Dickenson,  Cr.  and 
Ph.,  5^,  though  the  doctrine  of  Mrs.  MaUhettman's  case,  L.  R.,  3 
£q.,  781,  and  other  later  cases,  seems  to  require  that  the  contract 
should  be  upon  the  credit  of  the  separate  estate,  so  intended  by  the 
feme, had  so  understood  by  the  person  with  whom  she. is  dealing: 
Sec  ShaUock  vs.  Shattock,  L.  R.,  2  Eq.,  182;  35  L.  J.  Ch.,  50ft;: 
Johnson  vs.  Gallagher,  3  D.  F.  and  J.,  404 ;  7  Jurist,  N.  S.,  373;, 
JPieard  vs.  Hine,  L.  R.,  6  Ch.  App.,  274,  cited  in  Benjamin  oui 
Sales,  2d  ed.,  31.    "While  this  requirement  is  not  entirely  con- 
sistent with  the  reasoning  in  Murray  vs.  Barlee,  and  Owen  vs.  Dioib- 
en«m,  nor  indeed,  with  the  logical  result  of  the  broad  principle  laid 
down,  and  so  calculated  to  open  the  door  for  litigation,  yet  it  is 
perhaps  a  just  liniitatipn  of  the  liability  of  the  wife.    With  this 
qualification  then,  the  English  doctrine  may  be  thus  stated :    Tho  - 
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wife,  as  to  her  separate  estate,  is  competent  to  act  in  all  respects  as  a 
single  woman,  unless  specially  restrained,  but  for  the  protection  of 
the  wife  the  court  will  require  that  the  contract  be  made  upon  the 
credit  of  the  estate,  so  intended  by  her  and  so  understood  by  the 
party  with  whom  she  deals. 

It  is  very  certain  that  without  the  qualification  or  limitation 
arbitrarily  imposed  by  the  Court,  and  even  with  it  no  question  of 
more  than  ordinary  difficulty  is  likely  to  arise,  she  is  competent  to 
act.  Has  she  acted  upon  the  credit  of  the  estate?  If  yes,  then 
her  estate  is  bound,  whether  the  contract  is  for  building  her  a  house 
or  a  pleasure  boat,  or  for  necessaries  or  luxuries.  Whatever  may  be 
the  demerits  of  this  principle,  it  certainly  has  the  merit  of  being 
simple.  Whether  or  not  the  limitation  should  be  added  is  a 
question  of  policy — ^the  principle  should  not  be  affected  by  it.  A 
reference  to  the  English  cases  cited  will  show  that  the  debate  has 
been  more  about  the  authority  and  propriety  of  the  principle  than 
its  logical  consequence.  If  there  are  any  special  restrictions  in  the 
settlement,  still  the  principle  is  not  affected.  The  ordinary  rules  of 
construction  are  applied  to  the  restrictions,  and  if  the  act  sought  to 
be  authorized,  or  the  liability  sought  to  be  enforced,  falls  within  the 
restrictions,  neither  can  be  maintained. 

fiut  there  is  a  second  principle  diametrically  opposed  to  the  above 
which,  if  adopted  and  pursued  to  its  logical  conclusion,  will  also 
relieve  the  subject  of  its  perplexities,  viz :  That  a  married  woman, 
even  in  equity,  is  to  be  viewed  as  a  feme  covert  with  all  the  disabili- 
ties attaching  to  her  condition  at  law,  possessing  no  powers  and 
subject  to  no  liabilities  except  those  derived  from,  or  created  in, 
pursuance  of  the  instrument  of  settlement;  that  in  acting  she 
exercises  a  delegated  power  solely,  and  must  pursue  it,  aqd  all 
charges  against  her  estate  must  be  under  a^id  by  virtue  of  the  power 
solely. 

It  is  not  necessary  to  discuss  the  merits  of  either  of  these  princi- 
ples as  opposed  to  the  other.  I  have  not  the  ability  to  do  it  satiB- 
faotorily,  and  will  only  attempt  to  show  that  the  adoption  and  foil 
development  of  one  or  the  other  is  necessary  to  the  attainment  of 
uniformity  of  decision,  on  any  settlement  of  the  questions  Arising 
on  the  subject,  and  that  the  fiiilure  to  adopt  either,  or  carry  it  oat 
when  adopted,  has  brought  about  all  the  perplexities.  This  can 
best  be  done  by  looking  at  the  result  in  England,  as  stated  above^ 
and  by  a  reference  to  a  few  of  the  many  hundreds  of  American 
cases. 
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The  first  which  will  be  noticed  is  the  oft  quoted  one  of  Mdhodist 
Episeopal  Church  vs.  Jacques^  3  Johnson  Ch.  R.,  77,  120,  in  which 
the  principal  English  cases  to  that  time  were  elaborately  reviewed 
and  criticised  by  Chancellor  Kent.  Notwithstanding  his  decision 
was  reversed  in  the  Court  of  Appeals  by  the  unanimous  opinion  of 
the  judges,  the  learned  Chancellor's  opinion  has  had  a  controlling 
influence  in  many  of  the  States,  and,  with  great  deference,  I  really 
believe  has  added  much  to  the  confusion  on  the  subject.  There  was 
no  restraining  clause  in  the  settlement  in  that  case,  but  simply  a 
prescribed  mode  of  disposition.  According  to  the  first  of  the  prin- 
ciples above  stated  the  power  of  the  wife  should  not  have  been 
affected  by  this  clause ;  according  to  the  second  she  was  of  course 
confined  to  it. 

He  prefaces  his  review  with  the  statement  that  he  is  very  unwill- 
ing to  admit,  that,  notwithstanding  the  cautious  language  of  the 
settlement,  the  wife  was  to  be  deemed  to  have  absolute  dominion 
over  the  property  as  a  feme  sole,  and  not  bound  by  the  prescribed 
form  of  disposition.  "Justice  and  good  faith,"  continues  he, 
"require  that  the  wife  should  not  lose,  nor  the  husband  acquire, 
that  separate  use  of  the  property  unless  in  the  mode  prescribed. 
These  interests  which  married  women  are  permitted  to  take  for 
their  separate  use,  are  creatures  of  equity,  and  equity  may  modify 
the  power  of  alienation  according  to  the  intention  of  the  settlement, 
which  is  to  secure  a  separate  and  certain  provision  for  the  wife  free 
from  the  control  of  the  husband,  and  not  to  be  parted  with  except 
in  the  mode  and  under  the  checks  prescribed.  If  the  technical  rule 
of  law,  that  when  a  person  is  owner  of  property  he  takes  it  with 
all  its  incidents,  and  that  every  restraint  on  alienation  is  repugnant 
to  the  ownership,  be  applied  to  these  settlements,  they  may  be 
abanaoned  at  once  as  delusive,  for  the  most  guarded  proviso  against 
alienation  would  be  void.  But  I  am  not  able  to  perceive  any  objec- 
tion to  a  &ir  construction  of  these  instruments,  nor  to  a  decided 
support  of  them  according  to  their  object  and  intention,  without 
Buffering  ourselves  to  be  embarrassed  by  such  technical  rules.  I 
wish  that  I  felt  myself  more  at  liberty  than  I  do  to  pursue  this 
course,  for  the  weight  of  authority  seems  to  impede  it;  yet  I 
apprehend  the  cases  are  too  unsettled  and  contradictory  to  afford 
any  certain  conclusion  on  the  point.  They  are  certainly  in  favor  of 
the  position  that  a  married  woman  is  considered  in  equity  as  a 
feme  9ole,  and  is  held  to  have  an  absolute  dominion  or  power  of 
disposition  over  it,  unless  her  power  of  disposition  be  restrained  by 
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the  deed  or  will  under  which  she  became  entitled  to  it.  The  next 
question  then  is^  when  does  the  deed  restrain  her?  I  think  she  ie  to 
be  deemed  restrained  in  the  present  case  to  the  modes  of  dispositioil 
mentioned;  and  that  her  husband  can  not  set  up  an}rother  less  solemn 
alienation  against  her.  Here  also  the  weight  of  book-authority,  and 
especially  of  the  writers  who  have  treated  on  ihis  bianch  of  tb^ 
law,  is  against  this  conclusion ;  they  seem  to  hold  that  there  must 
be  an  express  restriction  upon  alienation,  eith^  absolutely  or  by 
some  other  mode  than  the  one  mentioned,  or  the  wife,  will  not  b^ 
bound.  But  if  the  intention  be  equally  clear  and  certain  in  the 
instrument  in  question,  why  should  more  explicit  language  be 
required?  The  intention  evidently  was  in  this,  as  it  is  in  most 
other  cases  of  property  settled  to  a  married  woman's  separate  use^ 
that  the  interest  should  be  unalienable,  except  in  the  mode  provided. 
Then  why  should  not  the  court  give  effect  to  that  intention t 
There  is  no  sufficiently  uniform  and  unruffled  current  of  authority 
to  prevent  it." 

This  reasoning  is  strong,  and  it  has  had  its  influence.  But  it 
should  lose  much  of  its  force  when  it  is  borne  in  mind  that  pro^ 
visos  against  alienation,  except  in  the  mode  prescribed,  are  not 
void  when  introduced  into  a  settlement  to  the  separate  use.  They 
are  repugnant,  it  is  true,  to  the  technical  rules  of  law,  but  as  by 
^  violation  of  these  rules  the  separate  estate  itself  was  created  or 
acknowledged,  so  by  a  further  violation  these  restraining  clauses, 
or  clauses  against  anticipation  as  they  are  usually  called,  have  been 
sustained.  And  these  settlements  as  drawn  in  England,  even  ainoe 
the  absolute  power  of  the  wife  has  been  sustained  beyond  dispute 
for  the  last  fifty  years,  are  anything  but  delusive.  Allowing  the 
a  priori  power,  as  it  may  be  styled,  of  the  wife,  a  settlement  prop- 
erly executed  with  the  view  of  depriving  her  of  this  power  will 
as  completely  disable  her  as  if  the  contrary  or  second  principle 
had  been  adopted. 

Waiving  any  discussion  of  the  justice  and  good  &ith  of  allowing 
the. wife  to  dispose  of  the  estate  in  any  other  than  the  prescribed 
mode,  the  legal  construction,  based  upon  the  inherent  power  of 
the  wife,  most  certainly  allowed  her  to  dispose  of  it  as  she  pleased, 
there  being  no  restraining  clause  in  the  settlement.  Hence  it  was 
that  Chancellor  Kent  was  led  to  deny  the  first  of  the  above  princi- 
ples, that  the  wife  should  be  considered  in  all  respects  as  a  feme  9ofe 
with  power  to  do  as  she  pleased,  and  to  seek  authority  for  the 
position  that  she  should  be  considered  a  feme  sole  stib  modoy  a  sort 
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of  mtai'betw^n  a  feme  sole  absolute  and  a  feme  covert.  It  is  true, 
he  says  in  conclusion,  that  instead  of  maintaining  that  she  has  an 
ibsolttter  power  of  disposition  unless  specially  restrained  by  the 
iDstrnment,  tke  converse  of  the  proposition  would  be  more  correct, 
thatishe  has  no  power  except  what  is  specially  given  her,  and  to  be 
exercised  only  in  the  mode  prescribed,  if  any  such  there  be ;  that 
her  ineapacity  is  general,  and  the  exception  is  to  be  taken  strictly, 
and  to  be  shown  in  every  case,  because  it  is  against  the  general 
policy  and  immemorial  doctrine  of  the  law. 

Now,  if  he  had  been  bold  enough  to  have  disregarded  the 
English  cases  altogether,  and  decided  the  case  upon  this  view, 
which  193  none  other  than  the  second  principle  stated  above,  no 
objection  could  have  been  made  except  that  it  was  directly  contrary 
to  the  English  rule.  Clearly,  he  docs  not  decide  the  case  upon 
this  principle,  but  upon  the  supposed  intention  of  the  settler.  He 
admits,  hesitatingly,  it  is  true,  that  if  the  instrument  is  silent  as  to 
the  mode  of  disposition,  it  should  be  left  at  large  from  the  pre- 
sumed intention  of  the  settler  not  to  restrain  it.  This  is  incompat- 
ible with  the  position  that  she  has  no  power  except  what  is  specially 
given,  and  to  be  exercised  only  in  the  mode  prescribed,  and  that  her 
incapacity  is  general,  etc.,  and  confusion  must  follow  unless  one 
position  or  the  other  is  absolutely  rejected.  This  rule  of  the  inten- 
tion governing  each  case,  regardless  of  principle,  the  Chancellor 
himself  confesses  at  page  108,  is  open  to  great  objections.  He  says, 
that  the  cases  make  distinctions  on  this  point  too  refined  to  be  useful 
and  so  subtle  as  to  be  dangerous,  quoting  Mr.  Sugden  as  complaining 
of  this  subtlety,  and  saying  that  it  is  almost  impossible  for  a  practi- 
tioner to  advise  confidently  on  any  case  where  the  very  words  have 
not  received  a  judicial  construction. 

The  objection  to  Chancellor  Kent's  view  is  that  nothing  is  decided 
upon  principle.  Hie  woman  is  neither  a  feme  covert  nor  a  feme  sole. 
No  rule  beyond  the  supposed  intention  of  the  settler  is  laid  down, 
and  this  intention  is  to  be  collected  from  all  the  facts  and  circum- 
stances of  each  case.  Every  settlement,  unless  the  very  words  of 
it  have  been  passed  upon,  is  likely  to  become  the  subject  of  a  law- 
suit. 

If  the  first  principle  is  adopted,  the  legal  construction,  I  gay,  of 
a  merely  prescribing  clause  would  not  deprive  the  wife  of  ^owcr. 
The  prescribing  clause  suffices/  when  it  is  complied  with,  to  make 
valid  the  conveyances  and  charges  of  the  wife,  in  a  court  of  law, 
and  to  confer  legal  rights  npon  parties  dealing  with  her;  but  it  does 
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not  operate  to  deprive  a  court  of  equity  of  the  power  to  enforce  rajr 
of  ber  contracts  respecting  her  separate  estate  &ir\j  entered  into. 
If  the  wife  complies  with  a  prescribing  clause,  neither  the  first 
principle  nor  the  intention  has  any  application ;  she  simply  exercises 
a  power,  and  this  a  feme  covert  may  do,  whether  the  power  is  in 
gross  appendant  or  simply  collateral:  Sugden  on  Powers,  182, 
4  Kent.  Com.,  325.  She  is  merely  an  instrument,  and  the 
appointee  claims  under  the  settlement :  Watkins  Conv.,  271.  As 
long  as  she  pursues  the  mode  prescribed,  courts  of  equity  have  no 
special  jurisdiction  over  her  acts,  except,  perhaps,  to  aid  a  defective 
execution,  etc. 

The  second  principle  is  applicable  in  all  its  force,  when  her  acts 
are  considered  by  a  legal  forum,  and  if  valid  there,  they  are,  of 
course,  valid  in  equity. 

A  prescribing  settlement  may  well  be  likened  to  the  Married 
Women's  Acts  of  many  of  the  States,  prescribing  the  mode  in 
which  they  shall  dispose  of  or  encumber  their  separate  estates.    A 
brief  consideration  of  the  general  effect  of  these  is  not  out  of  place, 
for  other  obvious  reasons  as  well.     That  a  merely  prescribing  act 
does  not  exclude  the  jurisdiction  of  equity  over  the  wife's  contracts 
seems  to  be  clear.     In  the  case  of  Love  vs.  Watkins,  40  Cal.,  547, 
the  court  say:    "the  provisions  of   the  act  concerning  (married 
women's)   conveyances,   were    not  intended  to  interfere  with  or 
abridge  the  powers  of  a  court  of  equity  to  compel  the  performance 
of  contracts  which  are  binding  upon  married  women. 
"  The  object  of  requiring  their  contracts  to  be  executed  with  certain 
formalities  has  often  been  held  to  be  for  her  protection,  and  not  to 
deprive  her  of  any  power  over  her  separate  estate.      The  statute 
concerning  conveyances  requires  her  to  execute  her  conveyance  in 
a  certain  mode,  when  the  conveyance  constitutes  the  evidence  of 
the  sale  she  has  made ;    and  the  act  concerning  husband  and  wife 
requires  the  same  formalities  in  any  other  contract  affecting  it. 
The  object  is  to  secure  her  perfect  freedom  of  action  and  to  pre- 
serve the  evidence  of  the  fact,"  and,  it  may  be  added,  to  perfect 
the  transaction  so  as  to  give  the  person   dealing  with  her  rights 
which  can  be  asserted  at  law. 

So,  in  the  case  of  Phillips  vs.  Graves,  20  Ohio  St.,  371,  where  it 
was  insisted  that  the  acts  concerning  the  rights  and  liabilities  of 
married  women  prescribe  the  only  rules  in  relation  to  their  separate 
property,  the  court  say,  "  we  have  carefully  considered  these  pro- 
positions, and  have  come  to  the  following  conclusion,  to-wit:  These 
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stetutea  do  not,  nor  were  they  intended  to,  abridge  the  powers  or 
restrain  or  bind  the  jurisdiction  of  courts  of  equity  in  relation  to 
the  separate  estates  of  married  women;  but  on  the  other  hand, 
they  do  enlarge  the  jurisdiction  of  the  Chancellors,  in  so  far  as  the 
general  property  of  married  women  is  changed,  by  force  of  these 
statutes,  to  separate  property.  The  legislative  intention  was  to 
change  the  legal  status  of  married  women,  and  to  declare  their 
Megal  rights  and  liabilities/  The  common  law,  in  so  far  as  its 
rules  are  incompatible  with  the  provisions  of  these  enactments,  is 
abrogated  or  modified.  The  remedies  therein  provided  may  be 
enforced  by  courts  of  common  law  jurisdiction.  And  to  the  extent 
that  courts  of  law  are  by  these  statutes  invested  with  a  remedial 
jurisdiction  heretofore  exercised  by  courts  of  equity  exclusively,  the 
remedies  are  cumulative  and  the  jurisdiction  concurrent:"  Story's 
Eq.  Jur.,  §  80;  MUchel  vs.  OUy,  23  Miss.,  236;  Todd  vs.  Lee,  15 
Wis.,  380;    Yale  vs.  Dederer,  18  N.  Y.,  265,  are  cited. 

The  views  of  Chancellor  Kent  have  been  followed  in  many  of 
the  States,  including  Tennessee,  and  the  array  of  discordant  cases 
is  truly  formidable;  but  before  examining  some  of  them,  I  will 
proceed  with  the  principal  New  York  cases. 

The  principle  so  distinctly  announced  by  Ch.  J.  Spencer  and 
Judge  Piatt  in  overruling  Chancellor  Kent,  has  not  been  logically 
pursued  in  that  State.  In  Not  th  American  Coal  Company  vs.  Dyett, 
7  Paige,  9,  the  Chancellor  says:  "the  feme  covert  is,  as  to  her 
Bei)arate  estate,  considered  a  feme  sole,  and  may  in  person  or  by 
her  legally  authorized  agent,  bind  such  separate  estate  with  the 
l)ayment  of  debts  contracted  for  the  benefit  of  that  estate  or  for 
her  own  benefit  upon  the  credit  of  the  estate."  Under  the  princi- 
ple even  though  the  d^bts  were  not  contracted  for  the  benefit 
of  the  estate  or  upon  the  faith  of  the  estate,  it  should  neverthe- 
less be  bound  if  they  were  her  debts  fairly  contracted.  The 
qualification  is  agreeable  to  the  later  English  cases  cited  from 
Benjamin  on  sales  supra,  and  perhaps  is  just,  but  one  departure 
from  principle  generally  begets  another,  as  will  be  seen  presently* 
This  case  seems  to  have  been  afiirmed  in  the  court  of  errors,  upon 
principle,  Justice  Cowen  saying:  "where  her  separate  estate  is 
completely  distinct,  and,  as  here,  independent  of  her  husband,  she 
seems  to  be  regarded  in  equity,  as  respects  her  power  to  dispose 
of  or  charge  it  to  all  intents  and  purposes  as  a  feme  sole,  except 
so  fiir  as  she  may  be  expressly  limited  in  her  powers  by  the  instru- 
ment under  which  she  takes  her  interest." 
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But  in  tKe  case  of  Yale.ys.  Dederer,  18  N.  Y.,  266,  a  step  wai 
taken  which  initiated  confusion.  In  this  case,  Mr.  Dederer  had 
bought  a  lot  of  cows  of  plaintiff,  who  refused  to  complete  the  sale 
unless  Mrs.  Dederer  would  join  in  the  note  for  the  purchase 
money.  This  she  did.  Upon  &iling  to  make  the  money  out  of 
the  husband,  under  execution,  the  plaintiff  brought  his  action 
against  the  wife  to  charge  her  separate  estate.  The  judge,  at  the 
special  term,  charged  her  estate  ^ith  the  payment,  and  this  wad 
affirmed  at  the  general  term,  but  reversed  in  the  Court  of  Appeals 
by  a  divided  court-fudges  Denio  and  Roosevelt  dissenting,  and 
Judge  Strong,  though  present,  not  voting.  Judge  Comstock 
delivering  the  opinion  of  the  majority,  reversed  the  judgment  of 
the  general  term  on  the  ground  that  the  mere  signing  of  a  note, 
by  a  married  woman,  not  in  fact  for  the  benefit  of  her  estate,  but 
as  surety  for  another,  and  not  declared  in  the  note  to  be  lor  her 
benefit,  and  where  she  had  not  professed  in  the  contract  to  charge 
'such  estate,  did  not  operate  as  a  charge  upon  her  estate.  The 
principle  here  was  evidently  departed  from.  No  process  of  reason- 
ing can  sastain  this  case  under  the  principle  which  had  been 
adopted. 

'  The  same  case  came  shortly  afterwards  again  before  the  Court 
of  Appeals  (22  N.  Y.,  450),  and  it  appeared  from  the  findings,  in 
addition  to  the  facts  developed  on  the  former  trial,  '^that  Mrs. 
Dederer  intended  to  charge,  and  did  expressly  charge,  her. separate 
estate  for  the  payment  of  the  note."  The  court  held,  that  in  order 
to  charge  the  separate  estate,  the  intent  to  do  so  must  appear  from 
the  very  contract,  which  is  the  foundation  of  tlie  charge,  or  the 
consideration  must  have  been  obtained  for  the  direct  benefit  of  the 
estate  itself.  The  decision  in  this  case  was  at  variance  with  the 
prior  cases  and  directly  contrary  to  the  English  rule,  which  the 
court  in  3L  E.  Church  vs.  Jacques,  in  error,  and  North  American 
Coal  Co.  vs.  Dyettf  professed  to  follow.  Upon  what  principle  it 
is  based  is  inconceivable,  unless  it  be  upon  the  idea  of  its  operating 
as  an  appointment  under  a  power  delegated  by  the  instrument ;  and 
this  is  inconsistent  with  the  view  of  the  married  woman's  power  in 
equity  maintained  in  the  prior  cases. 

Mr.  Schouler,  writing  of  this  case,  says:  ^'This  late  case  is  an 
important  one,  as  establishing  in  a  leading  American  State,  under 
cover  of  legislative  policy,  a  new  doctrine  altogether  at  variance 
with  that  of  the  modern  English  equity  courts  and  contrary  to  its 
own  precedents,  that   in  Wisconsin  it  has  been  unsparingly  con-* 
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demnedj"  Dom.  Rel.,  229,  230;  Todd  vf.  Lee,  15  Wis.,  365. '  Judge 
Mcllvaine,  in  Phillip»  vs.  Graves  (20  Ohio  St.,  371),  thus  comments 
upon  it:  ''This  rule  is  in  conflict  with  the  English,  doctrine,  as  we 
have  aeen,  s^d  it  is  believed  to  be  in  conflict  with  the  decisions  of 
every  State  in  the  Union  where  the  jus  diaponendi  is  held  to  be 
incident  to  the  separate  estate  of  married  women.'^ 

If  the  powers  of  disposition  were  exercisable  only  within  or 
under  a  power  of  appointment  contained  in  the  instrument  creating 
the  estate,  and  by  its  terms  limited  to  appointments  by  writing/ only, 
the  Jfew  York  rule  would  undoubtedly  be  right.  But,  inasmuch  as 
a  separate  estate  is  created,  where  no  power  of  appointment  is  granted 
by  the  terms  of  the  instrument  creating  it,  we  believe  that  for  the 
sake  of  its  enjoyment  in  accordance  with  the  intent  of  the  grantor, 
the  power  of  control  and  disposition  attaches  of  necessity  under 
and  by  virtue  of  the  general  laws  of  property,  unless  restrained  by 
the  terms  of  the  instrument.  And  if  the  jus  dikponendi  attaches, 
^rithout  limitation  or  restraint,  we  believe  with  Lord  Brougham,  in 
Hurray  vs.  Barlee,  that  we  are  not  authorized  "  to  invent  a  new 
chapter  in  the  statute  of  frauds,  and  declare  that  the  only  mode  of 
<?iercising  such  a  power  shall  be  by  a  written  instrument.  And  if 
» ^vriting  is  not  necessary  to  evidence  the  intention  of  a  married 
«onjan  to  charge  or  dispose  of  her  separate  estate,  we  fully  agree 
with  Lord  Cottenham,  in  TuUet  vs.  Armstrong  (4  Mylne  &  Craig^ 
•j^r),  that  such  intention  may  be  sho\vti  by  parol." 

It  having  Jbeen  held  in  Yale  vs.  Dedcrery  that  in  order  to  charge 
the  separate  estate  the  intention  to  do  so  must  not  only  exist,  but 
also  be  declared  in  the  very  contract  which  is  the  foundation  of 
the  .charge,  it  would  be  but  consistent  to  hold  that  the  separate 
estate  must  also  be  described  in  the  same  contract.  Accordingly, 
the  question  $oon  arose  on  the  following  indorsement  of  a  note: 
"For  value  received,  I  hereby  charge  my  individual  property  w^ith 
the  payment  of  this  note.  Armina  Babcock."  The  Supreme  Court 
of  New  York  held  her  not  liable,  because  the  indorsement  contained 
no  descriptipn  of  the  property  intended  to  be  charged.  But  the 
commission  of  appeals  reversed  the  decision  after  a  review  of  the 
principal  New  York  and  English  cases :  Cam  Exchange  Insurance 
Co.  vs.  Babcocky  42  N.  Y.,  613.  It  seems  that  the  decision  of  the 
Supreme  Court  was  the  legitimate  offspring  of  Yale  vs.  Dederer,  and 
that  that  case  is  virtually  overruled  by  the  commission  of  appeals, 
though  it  was  not  so  declared,  but,  on  the  contrary,  directly 
recognized.     The  reasoning  of  Hiint,  Commissioner,  who  delivered 
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the  opinion  of  the  eommis|ion^  is  negative  in  its  nature.  He  says: 
''  Among  all  the  cases,  there  is  not  one  that  holds,  that,  wheire  a 
married  woman  having  separate  property  incurs  a  liability,  for 
which  she  declares  at  the  time  of  incurring  it,  and  in  the  instru- 
ment by  which  it  is  incurred,  that  her  separate  estate  shall  be 
held,  the  separate  property  does  not  become  charged ;  at  least,  I 
may  say,  after  diligent  examination,  that  I  have  met  with  no  such 
case,  either  in  the  English  courts  or  those  of  the  last  resort  in  this 
State.  There  are  several,  however,  in  which  the  precise  objection 
has  been  made  and  overruled.  There  is  no  more  propriety  in  the 
principle  sought  to  be  sustained,  than  there  would  be  in  holding 
that  the  prominsory  note  of  a  male  adult  must  describe  the  property 
seized  on  execution  issued  on  a  judgment  recovered  upon  the 
note." 

Was  there  not  as  much  propriety  in  the  doctrine  maintained  in 
the  Supreme  Court,  that  the  property  should  be  described  in  the 
note,  as  there  was  in  the  doctrine  enunciated  in  Yale  vs.  Dederer, 
that  the  intent  to  charge  the  property  must  be  specified  in  the  note? 
In  concluding  his  opinion  in  the  last  noticed  case,  the  commissioner 
briefly  states  the  English  and  New  York  principle.      He  says  the 
ground  upon  which  the  married  woman's  separate  property  should 
be  held  liable,  may  well  be  rested  upon  the  principle  o{  jus  di«po- 
neiidl;  that  the  law  gives  her  the  practical  ownership  of  the  property; 
that  as  she  has  the  power  of  dealing  with  it  at  pleasure,  she  has, 
therefore,  the  power  to  bind  it  for  the  payment  of  her  debts.     This 
covered  the  whole  case  and  exhausted  the  argument,  but  it  was  an 
admission  fatal  to  Yale  vs.  Dederer,  and  one  which  rendered  useless 
his  own  review  of  the  cases.      The  legislative  enactments  of  New 
York  had  nothing  to  do  with  the  decision  of  the  two  last  cases,  or 
any  of  them,  beyond  the  kind  of  action  to  be  brought  and  the 
forum.     This  is  expressly  decided  by  the  commission  of  appeals  in 
the  above  case.     It  is  said :   "  it  will  be  observed  that  these  statutes 
contain  the  expressions,  '  her  separate  property,  as  if  she  were  a 
single  female,' and  ^to  her  separate  use  in  the  same  manner  and 
with  like  effect,  as  if  she  were  unmarried.'      The  condition  of  a 
married  woman  holding  property  to  her  separate  use  as  if  she  were 
a  feme  «o2e,.was  well  understood  in  the  jurisprudence  of  this  country 
at  the  time  of  the  passage  of  these  acts.      It  had  been  in  use  in 
England  and  in  this  country  for  a  long  time.      It  had  been  the 
subject  of  leading  determinations  for  more  than  a  hundred  years. 
When  the  legislature  use  this  well-known  description,  they  use  it 
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with  reference  to  its  equally  well-knowa  meaning.  To  ascertain, 
therefore,  whether  a  married  woman  can  now  and  here  subject  her 
separate  estate  to  the  payment  of  a  debt  like  that  before  us,  by  an 
instrument  like  that  before  us,  we  must  refer  to  the  former  adjudica- 
tions respecting  a  married  woman  who  held  property  as  if  she  were 

It  is  not  a  little  discouraging  to  find  that  the  Supreme  Court  of 

Massachusetts,  after  a  lengthy  discussion  of  this  subject,  conclude 

that  Yale  vs,  Dederer  contains  a  good  exposition  of  the  law.      In  a 

recent  case,  this  court  say:    "And  we  think  upon  mature  and  full 

consideration,  that  the  whole  doctrine  of  the  liability  of  her  separate 

estate  to  discharge  her  general  engagements,  rests  upon  grounds 

which  are  artificial  and  which  depend  upon  implications  too  subtle 

and  refined.     The  true  limitations  upon  the  authority  of  a  court  of 

equity  in  relation  to  the  subject,  are  stated  with  great  clearness  and 

precision  in  the  elaborate  and  well  reasoned  opinions  of  the  Court 

of  Appeals  in  New  York,  in  the  case  of  Yale  vs.  Dederer,  and  our 

coflclusion  is,  that  when  by  the  contract  the  debt  is  made  expressly 

a  charge  upon  the  separate  estate,  or  is  expressly  contracted  upon 

its  credit,  or  where  the  consideration  goes  to  the  benefit  of  such 

estate,  or  to  enhance  its  value,  then  equity  will  decree  that  it  shall 

be  paid  from  such  estate  or  its  income  to  the  extent  to  which  the 

power  of  disposal  of  the  married  woman  may  go.      But  when  she 

is  a  mere  surety,  or  makes  the  contract  for  the  accommodation  of 

another,  without  consideration  received  by  her,  the  contract  being 

void  at  law,  equity  will  not  enforce  it  against  her  estate  unless  an 

('xpress  instrument  makes  the  debt  a  charge  upon  it : "     Willard  vs. 

Eagtham,  15  Gray,  328,  per  Hoar,  J. 

It  is  refreshing,  however,  to  turn  to  the  decisions  of  South  Caro- 
lina, where  the  second  principle  has  been  adopted  and  followed,  and 
find  an  unbroken  line  based  upon  tangible  reasons. 

In  Ewing  vs.  Smith,  3  Desau,  417,  which  arose  in  1811,  Chancel- 
lor DcSaussure,  in  a  laborious  and  elegant  opinion,  which  has  often 
Ijeen  contrasted  with  that  of  Chancellor  Kent,  in  M,  E.  Cniirch  vs. 
Jacques,  reviewed  the  English  cases  and  concluded  that  they  estab- 
lished the  position,  that  in  equity  a  married  woman  is  to  be  held  a  • 
feme  sole  unless  expressly  restricted ;  and  he  held  the  separate  estate 
liable  for  a  bond  executed  by  husband  and  wife.  But  he,  too,  was 
reversed  in  the  Court  of  Appeals,  and  the  very  opposite  doctrine 
established,  which  has  not  since  been  departed  from.  A  majority  of 
the  Chancellors  declared  the  rule  to  be  that  a  feme  covert  has  no 
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power  over  her  separate  esiat^  but  what  has  been  expressly  given 
to  her  by  the  instrument  of  settlement,  and  that  any  power  so  given 
must  be  strictly  pursncld. 

•  A  case  occurred  in  this  State  in  1845,  which  affi)rded  a  good  test 
of  the  principle  adopted  by  the  Court  of  Appeals.    An  estate  was 
settled  to  the  separate  use  of  a  feme  covert  to  be  at  her  J\Jl  aiiiffce 
disposal,  and  the  court  held  that  it  Was  not  chargeable  with  a  note 
executed  by  her  and  her  husband.      Harper,  Ch.,  delivering  the 
opinion  of  the  court,  said :    "If  anything  can  be  considered  as 
settled,  it  is  the  settled  law  of  this  State,  that  when  property  is 
given  or  settled  to  the  separate  use  of  a  married  woman  she  has  no 
power  to  charge,  encumber,  or  dispose  of  it,  unless  in  so  fiir  as 
l)ower  to  do  so   has    been   conferred   on  her  by  the  instrument 
creating   the   estate,  which   power   must  be  strictly  pursued;  iu 
contradiction  to  many  English  cases  in  which  it  has  been  held  that 
she  is  a  feme  sole  with  respect  to  her  separate  property,  and  may 
charge  and  dispose  of  it  as  she  pleases,  unless  in  so  hr  as  she  is 
expressly  restricted  by  the  instrument.      This  has  been  the  settled 
law  since  the  decision  in  Ewing  vs.  Smith,  followed  by  a  great 
number  of  cases  decided  in  conformity  to  it,  for  a  jjeriod  of  more 
than  thirty  years,  and  without  any  decision  impugning  or  conflict- 
ing with  it.         •         .         .         .       Though  it  has  sometimes  been 
said  in  relation  to  our  doctrine,  that  a  married  woman  is  onlv  a 
fenie  sole  sub  modo,  or  to  the  extent  that  the  settlement  makes  her 
so.     Yet  thi'se  expressions  are  inaccurate.     She  can  in  no  manner  of 
i>espect  be  considered  a  feme  sole.    A  feme  sole  disposes  of  or  chaises 
her  property  by  her  own  act  and  according  to  her  own  will,  by  her 
inherent  power  as  owner.      A  feme  covert  exercises  a   delegated 
authority,  and  can  not  exceed  it.       She  is  enabled   to  execute  a 
power,  as  in  some  instances,  any  third  person, /pwie  coi;crf  or  other, 
even  those  having  no  interast  in  the  property,  might  be  enabled 
to  exccut^i  it,  and  bind  her  by  their  act:''      Beid  vs.  Lamar,  1 
Shobhart  Equity,  27,  37. 

In  the* Supreme  Ck>urt  of  Ohio,  in  the  late  case  of  Phillips  vs. 
Graves,  (20-Ohio  St.,  371,)  the  subjeet  is  well  considered  by  Judge 
McIIvaine.  'He  follows,  with  a^  slight  modification,  Hubne  xs. 
Tenant,  and  the  later  English  cases.  The  English  rule  is  stated  to 
be,  that  courts  of  equity,  ujx»n  the  principle  that  the  Jus  disponendi 
is  an  incident  to  the  absolute  ownership  of  property,  will  charge  die 
sisparate  estate  of  a  naatried  woman  with  the  payment  of  debts 
ari3ing  upon  her.  general  engagements,  whether  verl^  or  in  writiiigi 
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whfep  hjorJijVBntion  so  to  charge  them  19  either  express  or  irapliedy 
unleasfihe  is.  testrained  by  the  terms  of  the  instrument  creating  the 
separate  estate,  from  e^^rcising  such  power  of  disposition.    He  con- 
cludes:   1.  That  a  married  i^oman,  possessed  of  a  separate  estate  of 
real  or  personal  property,  may  chaige  the  same  with  her  debts,  at 
ii^ast,  to  the  extent  that  the  liabilities  may  be  incurred   for  the 
U/iefit  of  the  estate  or  for  her  own  benefit  upon  the  feith  of  the 
profierty.     2.  That  such  power  is  incideot  to  the  unqualified  owner- 
ship of  property,  and  is  only  limited  by  the  terms  of  the  instrument 
creating  omoh  estate,  or  by  implication  arising  therefrom,    3.  That 
ibe  intention  to  charge  her  separate  estate  at  the  time  her  liability 
vas  incurred,  ©lay  be  either  express  or  implied.  4.  That  such  inten- 
tion may  be  impiied  from  the  fact  that  she  executed  a  note,  bond  or 
ather  obl|gf  tipn  for  the  indebtedness. 

Without  their  quali^ca lions,  these  conclusions,  reached  after  quite 
AP  eKborate  review  of  English  and  American  cases,  are  but  the 
iogical  respite  of  the  first  principlei  The  qualifications,  as  to  the 
J^enefit  of  tiie  estate,  or  hai^  own  benefit,  and  her  intention,  srre 
:addcd  without  reason  or  principle,  and  this  fine  opinion  would  not 
dtave  hcen  ^pen  to  <eriticism  if -it.  had  been  stated  that  they  were 
ipiposed  by  Jbhe  powerful  arm  of  a  ^  court  of  equity,  simply  for  the 
protection  of  the  ,wjfa* 

fiowev^,  if  th&s  case  is  ftdfaered  to,  it  is  not.  likely  that  much 
trouble  will  arise  49  settling  all  questions  prising  on  tise  subject  in 
'Ohio. 

The  Supreme  Court  of  ^lissi^viri  have  adopied  the  first  pmciple^ 
and  with  i:he  exception  •f  a  single  slightly  jaisiring  case,  it  seems 
have  decided  the^^oases  upon  i(.  in  iicferring  to  t^e  cases  at  teuoul 
from  the  difieren^  Staies^ 'bearing  tupon  this  subject, -^t  was  with  fits' 
slight  grntificatii»n  that  I  discovered  tlie  recent  case  in4ihis  Slate  of 
Millerirs, Browji'J(47  Mo.,  5fet).  TUsiwas  mx  action  to^harge  the 
.  separate  est&te  of  Mrs.  Brov|a,  a  married  wo«aan,  for  a  bill  i^f  goods 
bonght^-of  plaintifi^  The  de£snse  was  £bree&4dt  First,  that  Mrs. 
Brown.did  not  •:Hiten£  to  change  her  separate  .e^ta^.  Second,^the 
goods  being  necessaries  which  ^e  husband  was  bofbnd  to  fumish,;|t 
cDuId  uat  be  so  ebarged;  and,ctjtiird,  that  it  could  jB^t  be  charged 
by  a  v€rl>al  agreement* 

The  Court,  per  Bliss,  J.,  say:     ''In  ico&tracting  ft«debt  it  is  not 

nooessarj  that  the  li^fe  say  anything  abQUt  her  estate^  or  even  that 

she  have   it   specvilly  in    mind.     The  ^estion   is,  ^whether   the 

.^centiract  was  her.owp  ox  jthsA^f  hex  hua^vutd.    If  she  ma^ie  jf>{or 
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herself,  in  her  own  name,  then  her  intention  is  presumed,  unless  ber 
acts  at  the  time,  as  by  the  giving  and  acceptance  of   some  other 
security  in  lieu   thereof,  show  the  contrary.     A  promissory  note 
would  clearly  establish  the  contract  to  be  hers,  but  if  she  fiimish  no 
«uch  evidence,  the  &ct  that  it  was  her  own  contract  must  be  other- 
wise shown,  and,  when  shown,  the  intention  follows.     Mrs.  Brown's 
declaration  that  she  did  not  intend  to  charge  her  separate  estate,  when 
running  up  a  bill  in  her  own  name,  and  upon  her  own  credit,  would 
not  relieve  her  estate  from  the  charge  thereby  created.     The  law 
upon  this  subject  has  been  often  and  fully  discussed  by  members  of 
this  Court,  and  it  has  always  been  held  that,  as  to  her  separate  prop- 
erty a  married  woman  is  to  be  regarded  as  a  feme  sole,  and  w  com- 
petent to   make  contracts  or  contract  debts  that  shall  bind  it  in 
equity,  whether  such  property  be   named  or   referred   to,  or  not : 
Coatee  vs.   Robinson^  10  Mo.,  457 ;   Whitesides  vs.  Cannon,  23  Id., 
457;  TatUe  vs.  Hoagy  46  Id.,  38;  Schafroth  vs.  Ambs,  Id.  114.      In 
'Kimm  vs.  Weippert^  46  Id.,  632  (the  slightly  jarring  case  alluded  to), 
the  circumstances  were  held  to   rebut  the  presumption  of  intention. 
The   practical  question,  then,  is  not  whether  the  feme  covert  ex- 
pressly designs  to  charge  her  separate  property,  but  whether  she 
intends  to  contract  a  debt  of  her  own,  for  if  she  does  so,  the  law, 
and  not  her  ideas  about  property,  fixes  the  liability.*' 

In  regard  to  the  second  plea,  that  the  articles  were  necessaries 
which  the  husband  should  furnish,  among  other  things,  the  Court 
say:  "In  an  action  against  the  husband,  the  right  of  the  wife  to 
bind  him  would  be  very  material,  but  as  against  her  property,  if  it 
clearly  appears  that  the  credit  was  solicited  by  her  for  herself,  and 
given  to  her,  her  husband  being  unknown  in  the  transaction,  it  does 
not  matter  whether  he  ought  to  have  furnished  the  goods  or 
whether  she  could  have  availed  herself  of  his  credit,  if  he  had  any. 
She  may  become  surety  for  her  husband,  may  execute  her  note  or 
bill  to  raise  money  for  a  hazardous  speculation,  or  for  frivoloas 
amusement,  but  if  she  be  in  need  of  the  necessaries  of  life  for  her- 
self and  children,  is  she  to  be  shorn  of  credit  because  the  husband 
refuses  to  furnish  them,  and  has  no  credit  of  his  own,  of  which  she 
can  avail  herself,  and  go  without  until  she  can  convert  her  estate 
into  money?*' 

Upon  the  third  point,  that  the  estate  could  not  be  charged  by  a 
verbal  agreement,  the  Court  say:  "It  has  been  held  by  many 
Courts  that  the  wife's  realty  can  not  be  charged  for  a  liability  not  evi- 
denced by  a  writing,  while  others  repudiate  any  distinction  in  that 
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regard  betweea  a  written  and  parol  agreement.  These  Opposite 
views  are  consistent  with  the  different  theories  upon  the  general 
((aestion  adopted  by  the  different  Courts,  and,  in  order  to  decide 
which  view  is  correct,  we  must  Jix  upon  some  principle  as  a  guide  to 
<mr  tteps.  The  two  leading  theories  are,  that,  as  to  her  separate 
estate,  the  wife  is  a  feme  eoky  that  she  may  contract  debts  as  though 
unmarried,  for  the  payment  of  which  her  property  is  holden,  and, 
upon  this  theory,  it  can  not  matter  whether  the  debt  be  evi- 
denced by  a  written  instrument  or  not,  if  it  is  established  to  be  her 
<lebt  The  other  theory  is,  that  the  grant  of  a  separate  estate  does 
not  give  the  wile  a  general  credit  based  upon  it,  but  simply  a  right 
of  disposition,  a  power  of  appointment,  uncontrolled  by  the  hus* 
band,  and  she  can  only  execute  the  power  in  accordance  with  its 
terms.  Most  of  the  opinions  sail  between  these  two  theories,  now 
tacking  toward  one  and  then  the  other,  but,  unless  the  whole  sub- 
ject shall  be  rendered  obsolete  by  the  complete  enfranchisement  of 
married  women,  in  regard  to  their  property  and  power  of  making 
contracts,  through  the  adoption  of  the  doctrines  of  the  civil  law,  one 
or  the  other  of  these  theories  must  ultimately  prevail  with  aU  its  logical 
r&ndts.  Missouri,  as  we  have  seen,  has  adopted  the  first  theory, 
and  no  case  has  yet  arisen  where  its  legitimate  corollaries  have  been 
denied."  This  doctrine  has  received  further  confirmation  by  the 
very  recent  case  of  Lincoln  vs,  iZowe,  51  Mo.,  571-4,  and  the  ques- 
tion seems  to  be  definitely  settled  upon  principle.  We  have  seen 
that  in  South  Carolina,  where  the  very  opposite  principle  or  theory 
has  been  adopted  and  logically  followed,  uniformity  of  decision  has 
^Iso  been  attained. 

la  oonclusion  let  us  turn  to  the  Tennessee  cases.  The  leading 
^mse  in  this  State  is  Morgan  vs.  Ekmiy  4  Yerg.,  375,  in  the  argument 
aad  decision  of  which,  covering  nearly  one  hundred  pages,  there  was 
arrayed,  perhaps,  the  finest  legal  talent  the  State  has  ever  produced. 
After  a  most  elaborate  discussion,  both  by  the  counsel  and  the 
Court,  the  views  of  Chancellor  Kent  in  M.  K  Church  vs.  Jacques^ 
were  adopted  by  a  majority  of  the  Court.  It  was  held  that  a  married 
woman  is  to  be  considered  as  a  feme  sole  in  relation  to  her  separate 
estate  only  so  far  as  the  deed  made  her  such — ^that  the  meaning  of 
the  deed  is  to  be  regarded  in  order  to  ascertain  what  power  she  has 
-over  her  estate,  and  that  the  pointing  out  a  particular  mode  of  dis- 
position is  an  implied  restriction  against  any  other. 

No  principle  was  adopted,  or  standard  erected  to  which,  as  a 
premise,  every  case  might  be  refi^rred.    Each  case  was  left  to  be 
vou  ni— MO.  in — 6. 
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governed  by  the  intention  of  the  settlement^  and  if  the  instnuneot 
was  silent  as  to  the  mode  of  disposition,  it  was  left  almost  at  the 
dlseretion  of  the  Court.  In  Porter  vs.  Baldwin^  7  HumpL,  175, 
Judge  Green,  who  delivered  the  prevailing  opinion  in  Morgan  vs, 
Elanij  says,  in  reference  to  this  case/^the  principle  is  laid  down  that 
we  must  ascertain  by  a  fiiir  construction  of  the  deed  what  was  the 
intention  of  the  grantor,  and  cause  that  intention  to  be  carried  into 
effect.  Upon  this  principle,  the  power  of  alienation  is  not  to  be 
restricted,  on  the  one  hand  alone,  to  cases  where  it  is  expressly  con- 
ferred, nor,  on  the  other  hand,  does  it  exist  in  every  case  where  it  is 
not  expressly  prohibited,  but  the  powers  of  the  wife  over  the  prop- 
erty, and  the  use  she  may  make  of  it,  must  depend  upon  a  fair 
interpretation  of  the  meaning  and  intention  of  the  settlement"  In 
this  case  the  deed  of  settlement  was  not  before  the  Court,  but  it  was 
held  that  it  must  be  presumed  to  settle  the  estate  upon  her  without 
restriction.  The  bill  which  was  taken  for  confessed,  alleged  that 
complainant  had  rented  a  house  to  the  wife  upon  her  agreement 
that  he  should  look  to  her  for  the  rent  out  of  her  separate  estate, 
and  that  she  had  promised  in  writing  to  pay  the  amount  due.  The 
Court  held  that  the  &ir  interpretation  of  such  a  settlement  was  that 
the  separate  estate  should  be  available  for  her  support,  and  liable  in 
equity  for  necessaries. 

In  LUton  vs.  Baldmn,  8  Hump.,  209,  the  same  settlement  came 
again  before  the  Court,  but  this  time  it  was  set  forth.  The  deed 
reserved  to  Mrs.  Baldwin  "full  power  and  authority  by  her  direc- 
tions in  writing,  in  the  presence  of  one  or  more  witnesses,  to  alien- 
ate, sell  or  dispose  of,  in  any  manner  she  might  think  proper,"  the 
property  settled  to  her  separate  use.  She  bought  furniture  at  a  Clerk 
and  Master's  sale,  and  gave  a  note,  with  Beturn  J.  Meigs  as  secu- 
rity for  the  purchase  money.  The  bill,  filed  to  enforce  payment 
out  of  her  separate  ci^tate,  was  dismissed,  the  Court  citing  Morgan 
vs.  Elam,  and  saying  that  a  married  woman  can  exercise  no  au- 
thority or  control  over  her  separate  property  excei>t  such  as  is  spe- 
cially given  in  the  deed,  and  only  in  the  mode  therein  prescribed; 
that  the  execution  by  a  married  woman  of  a  promissor}"  note  or 
other  contract,  without  reserve,  is  not  sufficient  to  charge  her  sep- 
arate estate,  that  there  must  be  proof  of  an  express  agreement  and 
jlntontion  to  charge. 

Two  decisions  of  the  Supreme  Court  were  not  sufficient  to  explain 
the  powers  and  liabilities  of  the  wife,  under  this  settlement,  and  it 
came  again  before  the  Court  in  the  case  of  Iloggart  xs.  White,  2 
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Sw&nj  265.  In  this  case,  the  Court  held  that  a  mortgage  of  a  slave, 
part  of  the  separate  estate,  executed  by  her,  would  be  enforced 
against  her;  that,  as  the  settlement  gave  her  power  to  ^'alienate, 
sell  or  dispose  of"  the  property,  as  she  saw  proper,  this  included  the 
power  to  mortgage. 

In  Powdl  vs.  Powell,  9  Hump.,  477,  Judge  Turley  says :  "A 
feme  covert  acting  with  respect  to  her  separate  property,  is  competent 
to  act  in  all  respects  as  a  feme  aole,^^  But,  in  view  of  the  prior 
decisions,  this  can  only  be  true  in  this  State,  if  at  all,  when  the 
settlement  is  silent  as  to  the  power  of  disposition.  The  statement 
of  Judge  Turley  is  obiter,  but  it  shows  how  unsettled  were  the 
ideas  of  our  most  learned  judges  on  this  subject. 

The  Tennessee  cases  are  well  reviewed  by  Judge  Andrews  in 
Young  vs.  Young,  7  Cold.,  461.  He  considers  that  the  cases 
settle  only  these  propositions : 

1.  That  the  power  of  disposition  possessed  by  a  feme  covert  over 
her  separate  estate  is  determined  by  the  intention  of  the  person 
granting  or  devising  the  estate,  to  be  ascertained  by  a  fair  construc- 
tion of  the  deed  or  will. 

2.  If  the  instrument  creating  the  separate  estate  contains  any 
express  or  implied  restrictions  upon  the  power  of  disposition,  either 
as  to  the  mode  of  conveying,  or  the  purpose  for  which  it  may  be 
conveyed,  she  can  convey  it  in  no  other  manner  and  for  no  other 
purpose.    . 

3.  When  a  general  power  of  disposition  is  by  the  instrument  of 
settlement  expressly  conferred  upon  a  feme  covert,  without  restric- 
tion or  limitation  as  to  mode  or  purpose,  she  may  convey  the  estate 
as  a  feme  sole,  by  proper  instrument  of  conveyance. 

He  ^ys,  that  when  the  settlement  is  silent  as  to  her  power,  and 
no  mode  of  disposition  is  pointed  out,  the  property  being  conveyed 
simply  "  for  her  separate  use,^'  that  these  words  have  no  common 
nor  technical  meaning  which  indicate  an  intention  to  restrict  the 
powers  of  the  wife,  that  it  would  probably  occur  to  but  few,  if  any 
persons,  not  lawyers,  that  these  words  could  imply  any  such  inten- 
tion. This  is  consistent  with  the  reasoning  of  Judge  Green  in 
Pjrter  v.s.  Baldwin,  supra,  but  at  war  with  all  the  cases  which  hold 
that  the  wife  has  no  power  except  what  is  specially  granted  to  her. 
He  says  none  of  the  cases  reviewed  by  him  involve  or  decide  the 
question  of  the  power  of  a  married  woman  to  dispose  of  her 
separate  estate  in  realty,  not  as  a  feme  sole,  but  as  a  feme  cova^t,  by 
deed  executed  jointly  with  her  husband  and  privily  acknowledged 
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under  the  statute;  and  as  the  deed  in  the  case  before  him  iiras 
entirely  silent  as  to  the  mode  of  disposition^  and  her  conveyance 
waS;  under  the  statute^  with  her  husband^  he  held  it  good.  He 
admits  that  the  statute^  as  a  substitute  for  fine  and  recoveiy,  neither 
gave  her  a  new  power  of  disposition^  nor  took  from  her  any  power, 
but  contends  that  as  at  common  law,  by  fine  or  recovery,  she  ooold 
convey  her  real  estates  whether  legal  or  equitable,  she  could  also  io 
these  modes  dispose  of  her  separate  estate  permitted  to  be  held  by 
a  court  of  equity.  This  argument  is  ingenious,  but  I  do  not 
think  it  is  applicable ;  for  if  a  married  woman  could  have  conveyed 
her  separate  estate  in  equity  asa/e77i<  «oZ6  a  fortiori  would  a  recovery 
suffered,  or  a  fine  levied  at  law,  be  held  good  in  equity ;  but  if  Ae 
could'  not  in  equity  convey  the  estate  which  she  held  by  sufferance 
of  equity,  so  much  the  less  would  her  conveyance  at  law  by  any 
mode  whatsoever  be  held  good.  But  aside  from  this  question,  the 
court  was  of  opinion  that  as  the  property  was  for  her  separate  use, 
and  the  deed  silent  as  to  her  power,  [the  wife  was  competent  to 
convey  from  the  presumed  intention  of  the  grantor. 

In  the  case  of  Gray  vs.  Robb^  4  HeLsk.,  74,  the  language  of  the 
settlement  was :  "  To  have  and  to  hold  said  lot  to  said  Lucy  F. 
Gray,  her  heirs  and  assigns  forever,  to  the  sole  aid  and  behoof  of 
the  said  Lucy  F.,  and  her  heirs  forever."  The  court,  per  Nicholson, 
C.  Jt,  held  that  the  words  "  sole  aid  and  behoof,"  vested  in  the  wife 
an  estate  for  her  sole  and  separate  use,  and  that  a  conveyance  of  the 
lot  by  her  husband  and  herself,  with  privy  examination  under  the 
statute,  was  a  nullity.  The  case  of  Young  vs.  Youngs  seems  not  to 
have  been  called  to  the  attention  of  the  court,  as  it  was  not  noticed. 
The  case  was  very  briefly  disposed  of,  the  court  saying:  "Upon  the 
well-settled  rule  in  this  State,  a  married  woman  has  no  other  power 
to  convey  or  dispose  of  her  separate  estate  than  that  given  to  her 
by  the  instrument  which  conveys  to  her  the  separate  estate.  If  the 
instrument  gives  her  no  power  she  can  exercise  none : "  citing  4 
Yerg.,375;  8  Hump.,  159;  1  Swan,  488;  5  Sneed,  450, 

The  case  of  Head  vs.  Temple^  4  Heisk.,  34,  also  affords  a  striking 
example  of  the  difficulty  of  determining  the  power  of  the  wife 
from  the  intention  of  the  grantor  merely.  A  "  marriage  contract " 
which  recited  that  the  parties  have  agreed  to  execute  a  contract 
whereby  the  property  of  Gulielma  D.  Temple  shall  be  protected  and 
assured  to  her  own  sole  and  separate  use,  iree  from  the  debts  or 
claims  of  the  creditors  of  the  husband,  conveyed  real  and  personal 
estate  to  Lucien  M.  Temple,  the  intended  husband,  in  trust  for  the 
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sole  and  separate  uge  of  the  said  Gulielma  D.,  and  her  heirs  forever, 
free  from  the  claims  of  any  creditor  of  the  said  Lucien  M.,  and  free 
from  his  power  of  disposition,  except  with  the  consent  and  concur- 
rence of  the  said  Galielma  D.,  and  concluded  with  these  declara- 
tions :  "  It  being  the  real  intention  of  this  conveyance  to  continue 
the  said  Gulielma  D.,  in  reference  to  her  said  property,  a  feme  sole, 
to  all  legal  intents  and  purposes.  It  is  further  understood,  that  the 
power  is  expressly  reserved  to  the  said  Gulielma  D.  to  dispose  of  all 
or  any  of  her  property,  as  well  of  what  is  above  described,  as  of 
her  real  estate  by  last  will  and  testament,  or  by  deed  of  gift,  and  if 
she  shall  &il  to  do  so,  then  it  shall  descend  to  her  heirs,  and  in  case 
she  shall  die  without  children,  or  issue,  it  shall  belong  to  the  said 
Lucien  M.  Temple,  in  the  event  he  survives  her ;  but  her  right  to 
dispose  of  the  same  as  aforesaid,  in  any  way  which  she  may  choose, 
is  in  no  event  to  be  impaired  or  restricted/'  The  court  held,  per 
Turney,  J.,  that  the  settlement  did  not  confer  a  right  to  mortgage 
the  lands  to  secure  a  note  made  by  husband  and  wife. 

The  head  note  of  Shacklett  vs.  Pope,  4  Heisk.,  104,  is  as  follows : 
"It  seems  that  a  wife's  separate  estate  maybe  charged  with  expend- 
itures for  the  benefit  of  the  estate.  But  a  wife  having  a  separate 
estate  in  land  in  Tennessee  and  also  in  Mississippi,  the  court  refused 
to  charge  the  Tennessee  lands  with  expenditures  for  the  benefit  of 
the  Mississippi  estate." 

What  powers  were  granted  to  the  wife,  if  any,  by  the  settlement, 
does  not  appear.  The  court  drew  a  distinction  between  the  general 
debts  of  the  wife  and  those  contracted  for  the  benefit  of  the  estate 
and  upon  its  credit,  and  a  fair  inference  from  the  whole  case,  which 
13  lengthy,  is,  that  the  latter  class  of  debts  will  be  enforced  against  a 
married  woman's  estate  by  our  present  Supreme  Ck)urt. 

With  this  cursory  view  of  the  Tennessee  cases  it  but  remains  to 
see  what  effect  the  late  act  of  the  Legislature  has  upon  the  subject. 
The  sections  bearing  upon  it  are  as  follows:  (Act  of  1869-70, 
ch.  99.) 

Section  1.  Married  women  over  the  age  of  twenty-one  years, 
owning  the  fee  or  other  legal  or  equitable  interest  in  real  estate,  shall 
have  the  same  powers  of  disposition  by  will,  deed  or  otherwise,  as 
repossessed  hy  femes  sole,  or  unmarried  women. 

Sec.  2.  The  powers  of  said  married  women  to  sell,  convey,  devise, 
charge  or  mortgage  their  real  estate,  shall  not  depend  upon  the  con- 
currence of  the  husband,  or  his  consent  thereto;  Provided,  her 
privy  examination  to  any  deed,  mortgage  or  other  conveyance,  shall 
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take  place  before  a  Chancellor^  or  Circuit  Judge  of  thb  State^  or 
Clerk  of  the  County  Court. 

Sec.  3.  Femes  covert,  or  married  women,  owning  a  separate  estate 
settled  upon  them  and  for  their  separate  use,  shall  have  and  possess 
the  same  powers  of  disposition  by  deed,  will  or  otherwise,  as  are 
given  by  the  first  and  second  sections  of  this  act;  Provided j  the 
power  of  disposition  is  not  expressly  withheld  in  the  deed  or  will 
under  which  they  hold  the  property. 

Sec.  6.  The  provisions  of  this  Act,  except  the  provisions  of  the 
third  section  of  this  Act,  shall  apply  to  and  embrace  only  such 
felines  covert,  or  married  women,  as  have  abandoned  their  husbands, 
or  who  may  refuse  to  live  or  cohabit  with  their  husbands,  or 
whose  husbands  may  be  non  compos  mentie,  insane,  or  of  unsound 
mind,  and  also  to  such  married  women,  or  fcTnea  covert,  whose  hus- 
bands may  fail  or  refuse  to  cohabit  with,  or  have  abandoned^  such 
married  women  or  femes  eovert,  etc. 

It  is  to  be  regretted  that  this  Act^was  not  more  explicit  and  inde- 
pendent of  that  part  of  it  relating  to  married  women  of  the  class 
mentioned  in  the  sixth  section.  Trouble  may  arise  in  its  construc- 
tion. The  Legislature  was  doubtless  painfully  aware  of  the  con- 
fused condition  of  matters,  and  intended  to  give  the  married 
woman  full  power  to  dispose  of  her  own  separate  property,  unless 
the  settlement  expressly  restrained  it,  and  to  abolish  the  rule  adopted 
by  the  courts  of  looking  to  the  settlement  for  affirmative  powers  to 
be  ascertained  from  its  supposed  meaning. 

There  is  no  doubt  of  her  power,  unless  restrained,  to  make  any 
charge  upon,  or  disposition  of,  her  estate  she  pleases.  All  she  has 
to  do  is  to  properly  execute  an  instrument.  But  the  troublesome 
question  is.  How  are  her  contracts  and  engagements,  made  by  her 
without  her  husband's  concurnence  or  consent,  or  not  authenticated 
by  privy  examination,  to  be  viewed  in  a  court  of  equity?  By 
what  principle  will  this  court  be  governed  in  deciding  such  ques- 
tions? I  am  of  opinion  that  a  proper  construction  of  the  Act  will 
allow  them  to  enforce  every  contract  or  engagement  fiiirly  and 
voluntarily  entered  into  by  her  upon  her  own  credit,  or  that  of  her 
estate,  whether  the  contract  or  engagement  be  for  her  own  benefit, 
or  that  of  her  estate,  or  not.  The  jus  disponendi  has  been  given  her 
by  statute,  and  the  courts  have  no  longer  to  look  to  the  instrument 
of  settlement  except  to  see  that  her  power  is  not  restrained.  The 
proviso  of  the  second  section  will  be  sufficiently  operative,  notwith- 
standing the  absolute  power  granted  in  the  first  section,  by  holding 
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valid,  in  a  court  of  law,  all  such  instruments  as  are  executed 
according  to  it;  and  the  first  section  is  made  fully  operative  by 
courts  of  equity  taking  jurisdiction  to  enforce  all  other  contracts 
and  engagements  whenever  fairly  and  voluntarily  made. 

A  contrary  view  of  the  statute  would  be  inconsistent  with  the 
first  section,  which  gives  the  married  woman  the  same  powers  as 
an  unmarried  woman ;  and  unless  the  very  opposite  principle  was 
adopted  there  would  be  none  upon  which  to  proceed.  The  intention 
ot  meaning  of  the  settlement  could  not  be  looked  to,  to  ascertain 
her  power,  for  she  had  the  power;  she  has  simply  &iled  to  exercise 
it  in  the  mode  laid  down  in  the  statute. 

The  construction  contended  for  is  sustained  by  what  has  been 
quoted  and  said  above  in  relation  to  the  married  women's  acts,  and 
also  by  analogy  from  the  contracts  of  male  adults,  which  may  be 
enforced  by  laying  hold  of  their  real  or  any  other  estate.  It  will 
be  equitable  and  just;  for  there  ought  to  be  no  distinction  except 
as  to  priority  of  satisfaction,  perhaps,  between  engagements  or  con- 
tracts fidrly  entered  into,  but  not  secured  by  mortgage,  and  those 
of  the  same  nature  so  secured.  And  finally,  this  construction  will, 
I  feel  confident,  afibrd  a  solution  to  most  of  the  questions  constantly 
arising  on  tlie  subject. 

Edmund  S.  Malix>by, 

Jackflon,  Tennessee* 


The  Slaughter-house  Cases. 


Perhaps  no  people  among  all  the  civilized  nations  of  the  earth 
will  suffer  themselves  to  be  imposed  upon  with  ad  little  resentment 
as  the  American  people.  Vast  fortunes  are  made  here  with  so  little 
effort,  and  in  so  short  a  time,  that  men  suffer  themselves  to  be  robbed 
without  a  murmur,  day  by  day,  of  that  which,  being  so  easily  ob- 
tained and  so  lavishly  used,  they  hold  so  lightly.  That  patriotism 
which  in  many  countries  has  swallowed  up  the  ambition  for  indi- 
vidual advancement,  in  the  great  desire  for  the  progress  and  welfere 
of  the  nation,  is,  practically,  but  little  known  to  us.  Not  that  we 
are  so  peculiarly  selfish,  but  as  a  general  rule,  individual  enterprise 
is  so  lucrative  that  it  seldom  becomes  necessary,  in  order  to  earn' 
out  business  projects,  for  men  and  means  to  be  combined,  as  is  the 
case  in  older  and  less  active  countries.  In  this  w^ay  men  become 
accustomed  to  the  damaging  influences  of  "letting  alone"  for  the 
sake  of  being  *^  let  alone."  It  is  rare  that  we  find  men  of  unpreju- 
diced thought  and  deed.  To  become  the  advocate  or  supporter  of 
some  party,  about  whose  doctrines  they  know,  practically,  but  little, 
and  care,  in  their  secret  hearts,  less,  seems  to  be  the  unavoidable 
destiny  of  the  American  people.  To  see  nothing  bad  in  their  own, 
and  nothing  good  in  their  opposing  party,  has  been  the  one  strange 
but  characteristic  feature  of  American  politics  since  party  system 
was  inaugurated,  and  thus,  it  seems,  it  must  go  on  until  the  end 
shall  come.  No  stone  is  left  unturned  that  will  bolster  up  the 
party  walls,  and  that  too  in  utter  disregard  of  the  fact  that  time 
and  time  again  this  reckless,  and  may  be,  mistaken  zeal  is  seriously 
jeopardizing  the  nation  they  claim  to  love  so  well.  Men  are  not 
elected  to  office  because  of  their  ability,  but  because  of  their  fidelity 
to  party  interests,  and  party,  not  national,  good  is  the  criterion  by 
which  official  life  must  be  squared. 

Perhaps  all  these  things  might  have  worked  out  for  the  ultimate 
good  of  the  people,  especially  in  a  government  where  three  somws 
of  power  checked  and  balanced  the  administration  of  the  law,  could 
only  one  of  them  have  been  kept  unspotted.  Since  the  erection  of 
our  National  Constitution,  the  history  of  the  people  has  been  a 
history  of  &ith  in  the  ultimate  reliability  and  efficacy  of  the  su- 
preme judicial  tribunal  of  the  nation.     But  this  has  been  taken 
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away,  and  the  more  observant  and  thoughtful  of  the  people  see  no 
obstacle  in  the  way  of  any  continuous  effort  to  break  down  the 
workings  of  our  institutions.  With  but  few  voices  raised  in  dissent^ 
the  American  people  have  received,  ^nd  adapted  themselves  to, 
ralings  of  the  Supreme  Court  since  the  war,  the  very  boldness  and 
flagrancy  of  which  have  seemingly  crushed  out  any  opposition.  As 
a  matter  of  curiosity,  we  will  call  attention  to  one  of  the  most 
noted  cases  of  indifference  upon  the  part  of  the  American  people 
as  to  what  is  done  to,  or  with,  them. 

The  special  attention  directed  in  the  caption  to  the  Slaughter- 
house  CdiseSf  is  because  the  principles  there  laid  down  are  but  little 
known  or  appreciated  by  the  general  public.  The  Legal  Tender 
Cases  are  more  widely  and  fully  known.  It  may  not  be  improper 
to  observe  just  here,  that  the  likelihood  of  the  decisions  in  these 
cases  being  overruled  is  no  extenuation  of  the  injury  they  work. 
The  very  basis  of  the  claim  for  respect  for  this  Court  is  placed  upon 
the  stability  of  its  rulings,  and  the  oftener  they  are  overturned  the 
oftener  will  public  confidence  in  the  Court  be  shaken. 

On  the  8th  day  of  March,  1869,  the  Legislature  of  Louisiana 
passed  an  act  incorporating  "The  Crescent  City  Live  Stock  Land- 
ing and  Slaughter-'house  Company,'^  the  said  act  to  take  effect  on 
the  1st  day  of  June  following.  Without  giving  the  whole  text  of 
the  Act  in  detail,  we  catch  from  it  enough  of  its  general  purpose  to 
give  an  accurate  idea  of  it. 

The  ostensible  purpose  of  the  act  was  to  "  protect  the  health  of 
the  city  of  New  Orleans,^^  but  was  in  reality  to  place  in  the  hands 
of  the  Live  Stock  Company  the  exclusive  control  of  all  the  slaugh- 
tering and  penning  of  stock  for  the  use  of  the  New  Orleans  market. 
The  following  extracts  from  the  act  will  suflBce  to  show  its  general 
tenor:  .  .  " The  sole  and  exclusive  privilege  of  conducting  and 
carrying  on  the  live  stock  landing  and  slaughtering-house  business 
within  the  limits  and  privileges  granted  by  the  provisions  of  this 
act,  .  .  .  the  exclusive  privilege  of  having  landed  at  their 
wharves  or  landing  places,  all  animals  intended  for  sale  or  slaughter, 
in  the  parishes  of  Orleans  and  Jefferson,  .  .  .  the  exclusive 
privilege  of  having  slaughtered  therein  all  animals,  the  meat  of 
which  is  destined  for  sale  in  the  parishes  of  Orleans  and  Jefferson* 
.  .  .  All  other  stock  landings  and  slaughter-houses  within 
tbe  parishes  of  Orleans,  Jeflerson,  and  St.  Bernard  shall  be  closed, 
and  it  will  no  longer  be  lawful  to  slaughter  cattle,  hogs,  calves,  sheep 
or  goats,  the  meat  of  which  is  destined  for  sale  within  the  parishes 
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aforesaid,  under  a  penalty  of  $100  for  each  and  every  offense,  re- 
coverable with  costs  of  suit  before  any  court  of  competent  jurisdic- 
tion ;  that  all  animals  to  be  slaughtered^  the  meat  whereof  is  des- 
tined for  sale  in  the  parishes  of  Orleans  or  Jefferson,  must  be 
slaughtered  in  the  slaughter-chouses  erected  by  said  company  or  cor- 
poration ....  and  the  said  company  shall  be  entitled  to  the 
head,  feet,  gore,  and  entrails  of  all  animals,  excepting  hogs,  entering 
the  slaughtering-houses  and  killed  therein,  '^  was  given  to  the  cor- 
poration so  created,  for  the  term  of  twenty-five  years."  The  act 
also  specifies  that  the  said  company  shall  receive  as  compensation 
for  all  beeves,  $1  each ;  for  all  hogs  and  calves,  50  cents  each ;  for 
all  sheep,  goats  and  lambs,  30  cents  each.  It  will  also  be  borne  in 
mind  that  the  combined  parishes  of  Orleans,  Jefferson  and  St.  Ber- 
nard contained  an  area  of  1154  square  miles,  and  a  population  of 
some  two  hundred  and  fifty  thoasand  inhabitants,  out  of  which 
number  about  one  thousand  persons  were  employed  daily  in  the 
business  of  slaughtering  and  marketing  animal  food  in  these  par- 
ishes. The  people  of  Louisiana  claimed  that  by  this  act  a  monop- 
oly was  created  in  violation  of  the  provisions  of  the  13th  and  14th 
Amendments  to  the  National  Constitution,  the  text  of  which  is  well 
known.  "  Neither  slavery  nor  involuntary  servitude  .  .  shall 
exist  within  the  United  States.  .  •  .  All  persons  born  or  nat- 
uralized in  the  United  States  .  •  .  are  citizens  of  ihe  United 
States.  .  .  .  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  State  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  After  quite  a 
number  of  preliminary  trials,  the  cases  were  at  last  brought  in 
proper  form,  and  upon  their  merits,  to  the  Supreme  Court  of  the 
United  States,  and  after > laborious  and  able  argument  on  both  sides, 
the  Court  rendered  its  decision,  sustaining  the  grant  and  declaring 
the  act  constitutional.  Excepting  the  Dred  Scott  case  and  Legal 
Tender  Oases,  there  is,  perhaps,  no  case  on  the  record  of  the 
Supreme  Court  where  so  much  ingenuity  was  displayed  in  avoiding 
the  manifest  enormity  of  the  act,  and  in  attempting  to  find  sufficient 
reasons  fi>r  upholding  it.  Swayne,  J.,  in  his  dissenting  opinion  in 
these  cases,  makes  the  following  strong  assertion :  '^  A  more  flagrant 
and  indefensible  invasion  of  the  rights  of  many  for  the  benefit  of  a 
few  has  not  occurred  in  the  legislative  history  of  the  countr}'.^ 

>  Slanghter-hotue  Caaee,  16  Wall.,  128.  ' 
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Here  was  a  population  of  two  or  three  hundred  thousand  people^ 
consuming  millions  of  dollars  worth  of  animal  food  yearly,  in  the 
commerce  of  which  much  money  and  many  men  were  enlisted,  and 
had  been  for  a  century,  placed  in  the  hands  of  one  corporation,  to 
be&rmed  out  for  its  especial  emolum^it.    The  clause  in  the  act  set- 
ting forth  that  it  was  to  secure  a  better  sanitary  condition  for  the 
city  of  New  Orleans,  was  but  a  flimsy  pretext,  seeing  there  were 
three  large  parishes  comprehended  in  the  grant,  comprising  an  area 
of  more   than  one  thousand  square    miles,  to   all   of  which   the 
prohibition  .extended.     If  the  principle  of  the  act  be  justifiable 
under  the  law  of  the  United  States,  the  State  of  New  York  can, 
if  she  see  fit,  grant  to  one  man  the  exclusive  privilege  of  erect- 
ing apparatus    at    convenient    places,   for    cooking    the    animal 
and  vegetable  food  for  the  whole  State.     It  would  seem,  to  even 
the  common  mind,  that  the  idea  of  an  enlightened  and  humane  law 
inflicting  such  an  enormity  upon  a  people,  merely  because  a  venal 
Legislature  saw  fit  to  grant  the  right,  is  too  preposterous  for  a  mo- 
ment's consideration,  and  yet  Miller,  J.,  in  delivering  the  opinion  of 
the  Supreme  Court  in  these  cases,  says :     •     "It  is  not  true  that  it 
deprives  the  butchers  of  the  right  to  exercise  their  trade  or  imposea 
^pon  them  any  restriction  incompatible  with  its  successful  pursuit,''  ^ 
Is  this  true?    Most  certainly  not.     Here,  as  the  proof  showed, 
were  something  like  a  thousand  persons  who  had  embarked  their 
capital  and  enterprise  in  this  pursuit,  furnishing  animal  food  over  a 
district  containing    hundreds  of  square  miles,  numbers  of  them 
affecting  in  no  way  the  sanitary  condition  of  the  city,  upon  the  pro- 
tection of  which  was  based  the  need  of  the  act.     They  must  aban- 
don their  places  of  business.     Their  yards  and  slaughtering  ap- 
pointments were  rendered  valueless  to  them,  and  they  were  required 
to  pay  a  royalty  for  the  use  of  the  houses,  yards  and  places  of  the 
£ivored  company  at  its  place  of  business.     Would  not  the  whole 
purpose,  as  claimed  for  the  act,  have  been  subserved  with  equal 
effect  by  requiring  all  the  slaughtering  to  be  done  outside  of  certain, 
limits?    Most  assuredly  it  would.     If  the  corporation  could  pro- 
vide suitable  buildings  "within  the  corporate  limits  of  the  city, 
below  the  United  States  barracks,'*  for  the  purpose  of  slaughtering 
all  the  animals  kept  and  killed  for  sale  in  three  parishes,  how  could 
the  city  be  affected  by  the  erection  of  such  places  entirely  outside 
the  limits  of  the  city,  and  far  enough  from  it  not  to  affect  it  at  all  ? 


'  The  italics  are  oars.       16  Wall.,  60. 
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In  spite  of  the  specious  argument  both  of  the  council  and  court 
in  support  of  its  ruling,  the  bald  &ct  stands  out  with  unmistakable 
distinctness,  that  the  whole  purpose  and  intention  of  the  act  was  to 
create  just  what  it  did^ — ^a  monopoly;  to  grant  just  what  it  did — 
exclusive  privileges^  and  for  the  express  benefit  of  the  company 
incorporated.   So  much  for  the  wisdom  of  the  act.     But  the  act  was 
clearly  unconstitutional,  because  in  two  aspects  of  it,  it  violated  the 
express  provisions  of  the   two   amendments  named.^      The  14th 
Amendment  guarantees  equal  protection,  under  the  laws,  to  all  the 
citizens  of  the  United  States.      Now,  were  not  the  very  terms  of 
this  act  violative  of  this  provision?    But  much  more  does  it  trench 
upon  that  portion  of  the  same  amendment  which  secures  the  prop- 
erty, privileges  and  immunities  of  all  the  citizens  of  the  Union. 
No  one  will  attempt  to  advance  the  idea  that'these  Amendments  of 
the  Constitution  of  the  United  States  were  intended  and  are  for  the 
sole  benefit  of  the  African  race ;  and  if  words  mean  anything,  these 
words  must  mean  that  no  "privileges"  shall  be  given  and  "immu- 
nities "  secured  to  one  or  more  citizens,  whether  black  or  white,  of 
the  United  States,  that  shall  not  be  participated  in  by  the  remainder 
of  the  population.      How  did  this  act  operate?     As  before  stated, 
the  appliances  and  appointments  of  all  the  butchers  in  three  parishes 
were  to   be  abandoned,  under   penalty,  and   the  whole  business 
thrown  into  the  hands  of  the  slaughter-house  company.     In  other 
words,  the  exclusive  control  of  the  slaughtering  business  of  all  this 
district,  and  the  profit  arising  therefrom,  were  given,  outright,  to 
the  company.     Manifestly,  this  was  a  stretch  of  the  police  power  of 
the  State,  and  a  grant  it  had  in  nowise  power  to  make.   The  pursuit 
of  preparing  and  vending  animal  food,  was  a  calling  that  might  be 
enlisted  in  by  any  citizen,  at  will,  and  not  such  a  privilege  as  could 
be  controlled  and  farmed  by  the  State.     Notwithstanding  this,  and 
the  further  fact,  that  these  men  must  give  up  their  places  erected  and 
used  for  preparing  and   marketing  animal   food,  they  werp  also 
required  to  pay  a  fixed  revenue  to  the  company  for  the  privilege 
—of  doing  what?      Carrying  on  the  legitimate  business  in  which 
they  had  embarked,  over  which  the  State  had  no  more  control  than 
over  the  farming  or  merchandising  carried  on  in  the  district.     Was 
this  not  depriving  them  of  the  equal  protection  of  the  laws?    Was 
it  not  taking  away  from  them  privileges  and  immunities  they  had 
just  right  to  have  protected  under  the  paramount  law  of  the  land  ? 

^  C!onRtiiQtion  United  States. 
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It  was  not  necessary  to  go  into  a  labored  examination  of  the  origin^ 
history  and  necessity  for  the  adoption  of  these  Amendments.  They 
were  applicable  to  the  nation  at  large,  and  their  express  provisions 
were  violated.  Who  were  citizens  under  the  Constitution,  had  already 
been  well  defined.  Their  rights  and  privileges  were  jeopardized 
enough.  But  again,  the  very  terms  of  the  act  boldly  and  unequivo- 
cally violated  the  law,  in  that  it  deprived  these  butchers  of  their 
property  "  without  compensation  "  and  "  without  due  process  of  law." 
After  having  fixed  the  royalty  to  be  paid  the  company  for  the  use 
of  its  pens  and  slaughtering-houses,  the  act  goes  on  to  say  that  "  the 
said  company  shall  be  entitled  to  the  head,  feet,  gore  and  entrails  of 
all  animals,  excepting  hogs,  entering  the  slaughter-houses  and  killed 
tierein." '  If  these  portions  of  the  animals  slaughtered  could  be 
given  to  the  company  in  this  way,  then,  on  principle,  the  State  has 
power  to  go  fiirther,  and  grant  away  the  hides,  the  fat  or  any  other 
portion  it  may  designate.  It  is  without  semblance  of  law.  The 
whole  afiair  is  justly  denounced  by  Bradley,  J,,  as  "  one  of  those 
arbitrary  and  unjust  laws,  made  in  the  interest  of  a  few  scheming 
individuals,  by  which  some  of  the  Southern  States  have,  within  the 
past  few  years,  been  so  deplorably  oppressed  and  impoverished."* 
The  prime  significance  of  the  term  citizenship,  under  the  Constitu- 
tion of  the  United  States,  is,  that  it  is  confined  to  specific  place. 
There  is  no  such  anomalous  thing  as  a  citizen  of  the  United 
States  at  large.  This  citizenship  of  the  United  States  is  only 
reached  through  identity  with  some  State  or  Territory  within  the 
Union;  and  when  thus  a  privileged  citizen  of  some  such  State  or 
Territory,  he  becomes  a  citizen  of  the  United  States.  It  is  true, 
that  in  matters  of  suffrage  he  may,  at  some  time,  exercise  rights  of 
citizenship  of  the  United  States  that  he  could  not,  at  the  time, 
exercise  as  a  citizen  of  the  State. 

£ven  under  this  liberal  aspect  of  the  term  citizenship,  the 
Amen^ents  so  often  quoted,  have  secured  to  him,  the  citizen, 
all  the  fundamental  rights  and  privileges  of  citizenship,  independ- 
ent of  his  identity  with  any  particular  State.  Hence,  the  provisions 
of  these  Amendments  were  and  are  applicable  to  such  cases  as  those 
under  discussion,  and  if  the  provisions  of  the  Act  incorporating  the 
filaughter-house  company  were,  in  any  respect,  violative  of  these 
^^juendments,  it  was  the  duty  of  the  Supreme  Court  to  so  declare, 
and  relieve  the  citizens  of  the  State  of  Louisiana  of  the  burden  of 

U6  Wall,  42.  «/6.,12a 
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so  unjust  a  grant  of  exclusive  privileges.  And  the  fiiilure  of  the 
Supreme  Court  so  to  do,  is  unaccountable,  save  upon  the  hypothesis 
of  an  un\farrantable  desire  to  sustain  a  partisan  Legislature  and 
State  Judiciary  for  the  sake  of  party  peace  and  unity.  And  we  may 
well  join  Swayne,  J.,  in  the  "  hope  that  the  consequences  to  follow 
this  decision  may  prove  less  serious  than  the  minority  of  the  Court 
fear  they  will  be." 

Whatever  may  have  been  the  controlling  influence  that  operated 
upon  the  minds  of  the  majority  of  the  Court  to  induce  them  to 
render  this  decision,  it  is  difficult  to  see  how  any  enlightened  and 
liberal  student  of  law  can  sust^ain  them  in  the  view  they  took.    A 
precedent  has  been  established  that  may  yet  work  untold  injury  to 
the  people  of  the  nation.      If  corrupt  or  ignorant  State  Govern- 
ments are  to  be  upheld  in  this  wholesale  and  unlimited  manner  of 
legislating  away  the  rights  of  the  many  and  enriching  the  few  at 
their  expense,  and  that  too  when  it  is  in  the  face  of  the  express 
provision  of  the  National  Constitution,  then  our  boasted  institutions 
are  a  farce  indeed.      Here  was  a  State  Legislature  composed,  as  was 
well  and  widely  known,  of  the  very  worst  elements  of  an  ignorant 
and  easily  corruptible  people,  worked   upon  in  such  manner  as 
caused    them  to  grant   these   privileges  in  open  disregard  of  the 
injury  they  were  inflicting.     Hundreds  of  men  were  deprived  of 
their  legitimate  employment.     Thousands  of  dollars  worth  of  prop- 
erty, embarked  by  these  men  in  handling  and  preparing  meat-food 
for  these  large  parishes,  was  rendered  valueless,  and  both  money  and 
valuable  portions  of  the  animals  already  in  store  and  to  be  handled 
in  future,  set  apart,  and  taken  from  them  by  the  State  and  given  to 
the  favored  seventeen,  without  "just  compensation,"  without  "due 
process  of  law,"  and  when  they  appealed  to  the  courts  for  "equal 
protection  under  the  law,"  it   was  denied  in  a  most  mortifying 
manner.      If  the  Constitution  is  not  broad    enough  and  strong 
enough,  and  the  Supreme  Judiciary  effective  and  reliable  enough, 
t')  hold  in  c'licck  State  G^vcrnmonts  that  thus  abuse  their  powers, 
the  prospect  for  peaceable  po.s.scs.^ion  of  property  is  indeed  gloomy. 
Lir^j   and   wealthy  carjioritious   have    for  sometime   maintaiucd 
suojossfiil   niinopoli33  of  the  co-.nmorce  and  transportation  of  the 
coiiiitrv,  and  menaced  the  people  v/ith  much  more  extensive  end 
djingcrous   powers,   simply   because   their   large   monicd  influence 
enabled  thom  to  defy  both  the  legislative   and  judiciary  depart- 
ments of  the  government,  but  when  the  government  shall  have  lent 
them  its  aid,  it  is  time  f  »r  the  people  to  look  about  them  for  some 
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protection  against  these  growing  and  dangerous  evils.  If  the 
Government  of  the  United  States,  speaking  through  its  Consti- 
tution, and  enforced  through  its  Supreme  Court,  can  no  longer 
be  looked  to,  to  protect  the  people  from  these  enormous  grants 
of  exclusive  privileges,  and  the  aid  of  this  very  Court  can  be 
invoked  to  sustain  the  grant  of  the  sole  privilege  of  penning, 
handling  and  slaughtering  stock  in  three  counties  in  Louisiana, 
we  may  yet  see  the  day  when  men  can  not  manu&cture  the 
commonest  and  most  useful  articles  for  their  domestic  consump- 
tion, without  paying  a  royalty  to  some  fortunate  corporation. 
We  have  gone  very  fiir  in  this  direction,  when  the  Supreme  Court 
of  the  United  States  can  join  the  State  of  Louisiana  in  ^^  widely 
departing  from  and  entirely  rejecting  and  trampling  upon'^^  the 
equal  rights  of  the  people. 

M.  F.  Taylor. 

St  Louis,  Mo. 


nB  Wall.,  110. 
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NO,  II. 


We  quote  the  language  of  our  Supreme  Court  in   Mabrjv^ 
Tarwi'y  1   Hump.,  94.         ....         ^'But   it  is  con- 
tended that  the  avocations  in  question,  are  not,  in  themselves,  and 
in  their  nature,  privileges.     They  are  not  so,  indeed,  unless  pro- 
hibited in  general  by  the  laws.    But  when  so  prohibited,  the  license 
or  permission  to  pursue  them  becomes  a  privilege,  and  the  subject  of 
the  taxing  power  of  the  Legislature.    The  7th  section  of  the  llth 
article  (8th  section  in  Constitution  of  1870)  of  the  Constitution, 
which  prohibits  the  Legislature  from  granting  privileges  or  immu- 
nities, or  exemptions,  other  than  such  as  may  be  by  the  same  law 
extended  to  any  member  of  the  community  who  may  be  able  to 
bring  himself  within  the  provisions  of  such  law,  shows  the  sense  in 
which  the  convention  use  the  term.      It  is  the  license  or  permission 
upon   the   specified  terms  to   do  that  which  is  prohibited.     Such 
license  or  permission,  as  has  been  said,  becomes  a  privilege,  and  the 
subject  of  taxation.     But  it  is  said,  that  to  concede  to  the  Legisla- 
ture unlimited  power  to  prohibit  particular  pursuits  and  avocations, 
in  themselves  indifierent  or  useful,  and  then  to  license  them  on  speci- 
fied terms,  and  tax  the  privilege,  might  make  the  pursuit  of  fiurm- 
ing  itself  a  subject  of  taxation.     The  danger  Ls  somewhat  remote  of 
the  indiscreet  exercise  of  such  a  power,  but  if  it  were  to  occur,  the 
corrective  would  have  to  be  applied  by  the  people  themselves  in  the 
exercise  of  the  elective  franchise." 

We  quote  the  clause  of  the  Constitution  referred  to  by  the  Court 
as  proof  of  its  construction  of  the  term  "privilege."  "The  Legis- 
lature shall  have  no  power  to  suspend  any  general  law  for  tibe 
benefit  of  any  particular  individual,  nor  to  pass  any  law  for  the 
benefit  of  individuals,  inconsistent  with  the  general  laws  of  the 
land ;  nor  to  pass  any  law  granting  to  any  individual  or  individuals, 
rights,  privileges  or  immunities,  or  exemptions,  other  than  sach  as 
may  be  by  the  same  law  extended  to  any  member  of  the  com- 
munity who  may  be  able  to  bring  himself  within  the  provisions  of 
such  law:"  article  II,  section  8,  Constitution  1870;  section  7,  Con- 
stitution 1834.     Carrying  this  reasoning  of  the  Court  a  little  &rther 
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we  my  say  that  tlie  L^islatore  is  prohibited  from  creating  new 
individual  rights  and  immunities,  but  there  is  no  limit,  except  ite 
own  discretion,  to  its  power  to  take  away  any  and  all  the  rights  of 
any  citizen  or  class  of  citizens.  It  can  not  give,  except  with  im- 
partiality, bnt  it  may  take  away  as  it  will. 

It  is  acknowledged  by  the  very  terms  of  this  decision,  that  the 
occujWftion  or  avocation  is  only  a  privilege  by  the  operation  of  the 
taxing  statute.    The  statute  finds  it  a  right,  transforms  it  into  a 
privilege,  and  leaves  it  impoverished   nothingness.     The  citizen 
bas  no  rights  that  the  Legislature  is  bound  to  respect.     This  finds 
him  in  the  enjoyment  of  a  natural  right  that  existed  before  Con- 
stitutions and  before  Legislatures,  the  right  to  acquire  property  as 
the  fruit  of  toil  and  energy,  and  industry.    This  right  it  takes  away. 
The  exercise  of  it  is  prohibited,  and  under  the  name  of  a  privilege 
it  is  offered  back  under  a  lease  for  a  year  at  a  fixed  price,  to  be  paid 
in  advance,  and  this  is  what  our  Court  says  is  the  '^law  of  the 
land !"    This  construction  of  the  Constitution  clearly  puts  it  within 
the  power  of  the  Legislature  to  prohibit  any  and  every  man  from 
exercising  his  trade  or  vocation  whatever  it  may  be,  by  first  taking 
away  his  right,  and  then  fixing  such  a  price  that  it  is  impossible  for 
him  to  redeem  it.    The  fruits  of  toil  may  not  only  be  taken  away, 
but  toil  itself  is  taxed  in  advance  of  its  possible  earnings,  and  pro- 
hibited.    The  best  and  dearest  of  our  rights  we  hold  only  under  a 
precarious  lease  at  will  from  the   Legislature.     It  is  said  that  we 
have  no  remedy  except  in  the  elective  franchise,  and  this  is  equal 
to  none,  for  it  can  only  come  after  the  wrong  is  done.     It  is  again 
equal  to  none,  for  it  affords  the  minority  no  protection  against 
the  majority.    While  the  fiirmers  are  in  power  we  need   appre- 
hend no  indiscreet   use  of  the   power  against  farmers,  but  the 
merchants,  artisans,  laborers  and  professional  men  may  suffer.     In 
case  these  classes  should  organize  and  form  a  combination  against 
the  fiirmers,  then  the  latter  would  be  in  danger  •  of  feeling  the 
weight  of  this  dreadful  evil.    We  give  fierce  to  the  very  evils  that 
constitutions  are   made  to  prevent.    We  reverse  the  whole  ma- 
chinery of  constitutional  law.     We  pick  up  constitutional   limita- 
tions and  use  them  as  constitutional  powers.    We  render  void  all 
guaranties  that  constitutions  assume  to  put  up  to  protect  minorities, 
and  place  them  as  painted  war-clubs  in  the  hands  of  majorities, 
tempting  the  latter  to  the  most  flagrant  abuses.  One  man  is  fitvored 
at  the  expense  of  his  neighbor,  and  a  third  is  spared  that  a  fourth 
may  be  crushed,  and  yet  this  is  the  so-called  ''law  of  the  land.'' 
VOL.  in. — NO.  in. — 6. 
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Under  this  construction  of  the  language  of  our  ConstitutioD,  no 
right  that  is  worth  the  name  is  held  inviolable  or  unalienable.  If 
a  constitution  means  anything  except  a  useless  and  ornamental 
appendage  to  a  form  of  government,  and  the  intent  of  the  framers 
of  our  Constitution  is  here  rightly  revealed,  the  document  is  a 
fraud,  and  ought  to  be  binding  only  on  the  members  of  the  con- 
vention. The  people  never  intended  to  part  with  these  rights.  If 
this  be  the  law  of  the  land,  it  is  a  law  of  force  and  not  of  reason, 
right  or  justice.  It  is  a  rule  of  spoliation  and  not  of  taxation. 
We  read  of  the  ancient  Lords  of  the  Khine  who  took  away  the 
property  of  traveling  merchants,  and  sold  it  back  to  them  for  what- 
ever sums  they  were  able  to  pay  as  ransoms.  Looking  backward 
as  ^o  time,  and  eastward  as  to  place,  we  call  this  rapine  and  plunder, 
and  all  such  hard  names.  Among  our  own  folk,  at  the  present 
moment,  we  call  a  thing  by  the  name  of  "merchant's  tax,''  and 
"privilege  tax,"  and  "license,"  which  is  a  wrong  ten  times  more 
flagrant  than  was  this  custom  in  Gaul. 

With  all  deference  to  the  Justices  of  the  Supreme  Court,  we 
believe  this  reasoning  to  be  wholly  wrong,  and  the  deductions  to  be 
worse.  The  correctness  thereof  is  only  possible  on  the  supposition 
that  the  Convenfion  intended  to  reserve  to  the  people  none  of  the 
ordinary  rights  of  freemen.  The  bill  of  rights  and  the  very  cir- 
cumstances of  the  case  render  this  proposition  absurd.  We  are  not 
-without  judicial  authority  for  the  contrary  doctrine,  and  for  what 
we  hold  to  be  in  right,  and  in  true  reason,  and  in  all  the  law  books, 
the  true  doctrine.  We  cite  our  cases  directly  to  the  point.  We 
quote  with  satisfaction  the  language  of  the  Supreme  Court  of 
Arkansas:    {Stevens  vs.  The  StatCj  2  Ark.,  291.) 

.  .  .  "  But  how  is  the  keeping  of  a  billiard  table  metamor-  • 
phosed  into  a  privilege  ?  It  certainly  is  not  a  right  derived  from 
or  enjoyed  by  virtue  of  any  grant  from  the  government,  nor  is  it 
enjoyed  by  a  part  and  denied  to  others  of  the  community.  It  is  a 
right  which,  under  our  political  organization,  may  be  enjoyed  as 
perfectly  without  as  with  the  aid  of  a  grant  from  the  Legislature. 
It  is  strictly  and  emphatically  a  common  right  which  can  not  be 
denied,  though  it  may  be  so  restricted  and  regulated  by  law  as  to 
prevent  injury  to  others;  but  such  law  can  only  be  enforced  by  the 
infliction  of  penalties  and  punishment  on  those  who  violate  such 
legal  restrictions  or  regulations.  The  Legislature  has  not  the  power 
of  prohibiting  any  person  from  becoming  a  merchant,  hawker^  or 
peddler,  until  he  shall  have  paid  a  tax  as  such,  because  it  is  parcel 
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of  the  public  liberty  of  every  citizen  to  employ  himself  or  his  cap- 
ital in  such  manner  as  he  may  choose,  provided  he  does  not  invade 
the  equal  rights  of  another.     It  is  a  primary  and  most  essential 
principle  of  our  Constitution  that  every  citizen  is  by  nature  en- 
dowed with  equal  rights  and  equal  privileges;  consequently  no  in- 
dividual in  government  does,  or  can  have  or  possess  any  privilege 
which  is  not  common  to  every  other  citizen  of  the  State,  until  it  is 
created  by  law  and  acquired  by  him  under  the  authority  thereof, 
and  in  the  manner  therein  designated.    The  privileges  contemplated 
in  oar  Constitution  are,  in  our  opinion,  such  as  can  not  be  exercised 
or  enjoyed  by  any  citizen  or  other  integral  part  of  the  whole  com- 
munity, without   the    intervention  of  some    statutory    provision 
granting  to,  or  conferring  upon,  one  or  more  individuals  the  right 
of  doing  some  particular  thing;  as  for  instance,  the  right -of  bank- 
ing, or  keeping  a  ferry,  or  receiving  tolls,  and  the  like.     A  priv- 
ily, to  be  the  subject  of  taxation,  must  legally  exist  before  it  can 
l>e  taxed ;  that  is,  its  existence  must  necessarily  precede  the  tax,  and 
not  depend  upon  the  condition  of  a  tax  being  first  paid  before  it 
acquires  life  and  being.    Otherwise  the  sum  paid  would  be  a  bonus, 
or  consideration,  for  obtaining  the  privilege  instead  of  a  tax  upon 
the  privilege.     It  would  be  the  subject  of  stipulation  and  contract 
between  the  State  and  the  party  purchasing  the  privilege,  rather 
than  a  legal  imposition  upon  the  privilege  enjoyed.    A  right  com- 
mon to  every  citizen  of  the  State  can  not,  being  first  prohibited  and 
then  allowed  to  be  enjoyed  by  such  only  as  will  comply  with  cer- 
tain conditions  prescribed  by  statute,  be  created  a  privilege,  within 
the  meaning  of  the  Constitution,  which  may  be  subjected  to  taxa- 
tion  at  the  will  of  the  Legislature.     Although  the  liCgislature  has,, 
constitutionally,  the  power  of  subjecting  to  taxation   merchants,, 
hawkers,  peddlers  and  privileges,  we  are  of  the  opinion  that  such 
tax  can  be  imposed  only  upon  merchants,  hawkers  and  peddlers,, 
who  are  actually  engaged  or  concerned  in  the  business  of  merchan- 
dising, hawking  or  peddling,  and  upon  privileges  created  by  law, 
and  legally  existing  at   such  time  as  the  law  imposing  the  tax 
directs  it  to  be  levied  thereon.    We  are,  therefore,  decidedly  of  the 
opinion  that  the  &ct8  presented  by  the  record  do  not  show  a  priv- 
ilege enjoyed  by  the  plaintifis  which,  under  the  Constitution,  could 
be  nmde  the  subject  of  taxation  as  such,  and  that  so  much  of  the 
statute  above  quoted,  as  purports  to  impose  a  tax  of  five  hundred 
dollars  on  the  keeper  of  every  billiard  table  in  this  State,  for  the 
period  of  six  months,  is  in  conflict  with,  and  repugnant  to,  the 
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second  section  of  the  Constitution  of  this  State^  and  therefore  void." 
This  is  law  that  deserves  the  name.    A  privilege  is  some  special 
favor  that  owes  its  existence  to  a  legislative  grants  an  example  of 
which  Mras  given  in  our  former  paper.    It  is  a  benefit  derived  from 
the  Legislature,  and  not  existing  as  a  common  right,  independent  of 
legislative  enactment.  When  these  common  rights  are  made  taxable, 
under  rules  that  disregard  the  general  laws  of  taxation  as  to  equal- 
ity and  uniformity,  they  cease  to  be  rights,  and  the  very  first  princi- 
ples of  law  are  set  at  naught.     The  process  by  which  money  is 
extorted  from  the  persons  who  follow  these  vocations  is  no  more 
"taxation"  than  was  Jack  Shepherd  a  tax  collector.    When  any 
court  declares  to  the  contrary,  it  declares  in  effect  that  we  have  no 
rights  that  are  not  alienable  at  the  will  and  discretion  of  the  I^s- 
lative  department  of  the  government.     From  its  reasoning  to  its 
conclusions,  the  decision  of  our  own  Court  abounds  in  thoughts  that 
are  wholly  repugnant  to  every  sense  of  justice.    The  deductions 
are  in  violation  of  every  principle  of  constitutional  law.      The 
decision  in  our  sister  State,  under  circumstances  similar  to  those 
which  we  are  considering,  and  under  a  similar  Constitution,  favors 
a  rule  of  taxation  that  does  not  change,  but  equally  distributes  both 
its  burdens  and  its  favors.    The  doctrine  announced  by  the  Arkan- 
sas court  is  not  new.    It  is  older  than  Cooley,  Stoiy,  Kent^  Black- 
stone,  Coke,  or  Puffendorf.    It  is  as  old  as  law  itself.     It  savors  of 
the  "cold  neutrality  of  an  impartial  Judge,"  and  not  of  a  Conrt 
•driven  to  the  sustaining  of  revenue  laws  at  all  hazards.    The  fiu^t 
is  that  through  poverty  or  extravagance,  or  from  some  kindred 
cauise,  our  State  government,  like  some  profligate  youi^  gentlemen 
in  the  old  days  in  England,  for  want  of  ready  money,  has  been 
driven  from  legitimate  fields  to  the  '^road.^'    It  is  time  that   it 
should  voluntarily  reform  or  be  brought  to  the  gallows. 

Our  Constitution  recognizes  four  subjects  of  taxation :  Property 
merchants,  peddlers  and  privileges.  Each  of  them  is  something  in 
being,  and  each  must  necessarily  precede  a  tax  levied  upon  it^  for 
the  same  reason  that  a  &rm  must  be,  before  a  tax  can  be  levied  upon 
it.  These  things  and  persons  are  selected  by  the  Constitution, 
which  says  of  them  to  the  Legislature,  them  you  may  tax  for  all 
legitimate  purposes  under  general  laws  of  uniform  and  equal  taxa* 
tion.  To  argue  that  these  terms,  or  any  of  them,  may  be  varied  in 
their  meaning  by  the  Legislature,  so  as  to  include  this  or  that, 
which  before  belonged  not  to  any  of  these  four  subjects  of  taxation^ 
is  begging  the  question.    The  language  of  the  Conrt  in  Mabry  v& 
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Tamr  is   just  what  is  necessary  to   prevent  any  argument    in 
&vor  of  the   constitntionality  of  these  acts.     We  mean  no  disre- 
spect to  the  Court  when  we  say  that^  in  plain  English^  that  sort  of 
reasoDing  is  contemptible  nonsense.  The  idea  that  a  Legislature  may 
mkr  a  privilege  by  simply  declaring  a  certain  right,  over  which  it 
has  no  jurisdiction  for  the  purpose,  to  be  prohibited  unless  paid 
(oTj  is  absurd,  and  can  not  be  made  otherwise.     We  once  knew  a 
man  who  had  read  our  Constitution,  and  had  known  but  little  of 
tlie  practices  here  in  respect  to  revenue  measures,  who  refused  to 
accept  a  valuable  charter  offered  to  him  by  our  Legislature,  because 
he  knew  that  such  a  charter  would  be  a  privilege,  and,  as  such,  tax- 
able, and  he  did  not  know  what  rate  of  tax  might  be  imposed  upon 
it  from  time  to  time.     Poor  man  I     He  did  not  know  that  the  Leg- 
islature could  convert  every  right  he  had  into  a  taxable  privilege 
any  day,  without  his  knowledge  or  consent.     He  thought  that  a 
privilege  is  a  privilege,  and  not  a  mere  magic  word  by  the  use  of 
which,  in  a  statute,  the  Legislature  may  open  the  door  of  special 
taxation  to  any  natural  right,  regardless  of  uniformity  and  of  every 
other  constitutional  limitation.    Under  our  want  of  laws  the  Legis- 
lature declares  a  right  to  be  a  privilege,  and  taxes  it,  first  taking 
away  the  right  that  it  may  appear  to  be,  under  its  sleight  of  hand, 
metamorphosed  into  a  privilege.     In  like  manner  it  may  declare  a 
&rmer  or  a  carpenter  to  be  a  merchant  and  tax  him.     It  may  de- 
clare a  manufacturer  to  be  a  peddler,  and  tax  him.     It  may  declare 
a  man's  person  to  be  personal  property,  and  tax  that.     It  may  do 
any  of  these  things  to  any  extent.    The  only  corrective  would  be 
afterward  in  the  elective  franchise.    This  makes  it  safe  to  place  all 
the  greatest  burden  of  taxation  on  minority  classes  and  persons ; 
and  this  is  jUst  what  is  done  every  year.    To  minorities,  the  most 
Bolemn  guarantees  of  our  Constitution  are  rendered  only  the  &Ise 
flowers  of  promise.    To  minorities,  the  declaration  of  rights  is  only 
as  the  idle  talk  of  children  who  say  that  they  live  in  castles  and 
in  luxury,  but  go  daily  and  nightly  home  to  hovels  and  squalid 
IK)verty.     To  minorities,  liberty  and  natural  rights  are  only  as  false 
fruit,  painted  to  lure  the  eye  and  tempt  the  appetite,  but  in  the 
mouth  are  only  ashes  and  disappointing  bitterness. 

It  has  been  said  that  the  prohibited  right  becomes  a  privilege,  inas- 
much as  the  prohibition  operates  as  a  guaranty  to  him  who  pays  the 
price  put  upon  it.  Under  the  awkward  philosophy  that  misery  likes 
company,  there  might  be  found  in  this  argument  a  grain  of  comfort. 
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8oy  if  A.  is  robbed  in  a  certain  wood  it  is  comforting  to  be  assared 
that  if  B.  comes  that  way  he  shall  be  also  robbed.    Let  us  weigh 
this  proposition.     A.  is  twenty-one  years  of  age,  and  concludes  to 
follow  a  certain  trade  or  occupation^  for  which  he  has  prepared 
himself.    He  selects  Chattanooga,  in  Hamilton  County,  or  Na^- 
ville,  in  Davidson  County,  Tennessee,  as  his  place  of  business  and 
his  home.    He  asks  no  charter,  no  monopoly,  no  immunity,  no 
privilege  from  the  Legislature,  but  engages  in  something  that  every 
man  has  a  right  to  engage  in,  independent  of  the   Legislature.    A 
law  is  passed  prohibiting  the  exercise  of  that  trade  except  npon 
payment  of  one   hundred  dollars.     A.  borrows  that  snm  from  a 
friend  and  takes  out  his  license,  which  certifies  that  the  money  is 
paid  and  A.  is  authorized  to  do  that  particular  business  in  such  a 
place.    He  has  his  guaranty  for  a  year  now,  and  thinks,  perhaps, 
that  he  is  safe,  and^as  a  special  warrant  of  success.    But  the  County 
Court  comes  along  and  prohibits  that  business  again,  npon  same 
terms.    A.  shows  his  license  but  is  laughed  to  scorn.    With  diffi- 
culty  he  borrows  again,  and  takes  out  license,  putting  his  double 
"  guaranty  ^^  very  carefully  away.    The  municipal  authorities  next 
wait  upon  him  for  a  similar  purpose.    If  he  can  borrow  again,  or  if 
he  has  property,  books,  tools  or  implements  of  trade  that  can  be 
sold,  fifty  dollars  is  again  extorted  from  him.    If  we  call  it  tax,  and 
the  rate  be  one  per  cent.,  he  has  been  required  to  pay  the  full  rate 
on  a  capital  or  property  of  twenty-five  thousand  dollars,  and  that 
as  an  advance  upon  nothing  except  his  yet  untried  muscle,  skill, 
brains,  enterprise  or  industry.    It  may,  perhaps,  have  proven  to 
him  a  guaranty  of  debt  and  insolvency,  but  nothing  better.     Yet 
this — is  "  the  law  of  the  land ! ''    This  is  equal  and  uniform  taxa- 
tion !    This  is  '^  warranted  by  the  Constitution  of  our  State  and  the 
only  corrective  is  in  the  elective  franchise." 

The  rights  of  minorities  are  not  only  arbitrarily  dealt  with,  but 
they  are  taken  away  with  the  most  wanton  cupidity.  Our  statutes, 
anticipating  protests,  flaunt  the  question  in  our  fiioes,  ^^What 
are  you  going  to  do  about  it?"  The  cause  of  the  minorities  who 
are  oppressed,  and  the  few  who  are  impoverished  by  these  laws,  or 
acts  of  Assembly,  should  be  espoused  by  every  man  in  the  State,  for 
the  principle  is  dangerous  to  all.  It  only  requires  a  change  in 
politics  or  in  industrial  interests  to  bring  it  home  to  those  who  now 
do  not  feel  it,  and  who  are  at  ease  through  relief  wrung  out  of  tbe 
oppression  of  their  neighbors.    Outspoken  public  opinion  should 
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proDonnce  these  acts  what  the  courts  should  have  done  in  the 
outset, "  unconstitutional  and  void."  Every  lawyer  should  lift  his 
ejes  above  the  financial  necessities  of  his  State,  and  pronounce  against 
these  acts  in  accordance  with  those  great  principles  of  right  and 
justice  that  govern  all  law.  It  is  not  enough  to  admit  that  they  are 
hard  and  that  they  are  unwise  and  that  they  unduly  oppress  a  few. 
They  touch  the  rights  of  these  few  with  such  violence  that  they  are 
wholly  incompatible  with  a  free  government.  They  do  this  by  such 
processes  as  can  not  be  justified  by  any  course  of  reasoning,  nor  can 
they  be  reconciled  with  legal  principles  by  any  sophistry,  nor  by  any 
words  that  man  can  invent. 

The  law  is,  that  taxation  shall  be  equal  and  uniform,  and  these 
act8  make  it  different. 

The  law  is,  that  excessive  fines  shall  not  be  imposed,  and  these 
acffi  impose  them  without  cause  and  without  trial. 

The  law  is,  that  every  citizen  shall  be  protected  in  the  enjoyment 
of  his  personal  liberty  and  his  property.  These  acts  deprive  a 
minority  of  both. 

The  law  declares  that  courts  shall  be  open,  and  right  and  justice 
shall  be  administered  without  sale.  These  acts  close  the  courts 
against  those  who  are  wronged  by  the  acts  themselves.  They  also 
pat  a  price  upon  the  seeking  of  any  redress. 

The  law  is,  that  a  common  burden  shall  be  sustained  by  a  com- 
mon contribution.  These  acts  lay  the  greater  weight  upon  the 
minority. 

It  is  a  principle  of  law  that  in  regulating  a  man's  occupation  so 
that  in  its  exercise  he  shall  not  infringe  upon  the  rights  of  another, 
the  Legislature  may  not  go  so  far  as  to  take  away  the  substance  of 
the  first  man's  right.  These  acts,  without  pretense  of  regulating, 
take  away  both  the  substance  and  shadow  of  rights. 

These  acts  take  away  rights  and  privileges  and  give  nothing. 
They  take  away  security  and  give  insecurity  of  person  and  property. 
They  take  away  liberty  and  property  and  give  only  a  receipt  for 
money  obtained  by  extortion  and  under  fiilse  pretense  of  law. 
They  are  manifestly  opposed  to  public  policy.  They  are  in  viola- 
tion of  our  Constitution,  or  else  the  latter  is  in  violation  of  those 
principles  of  natural  right  and  justice  which  precede  Constitutions 
and  give  them  force  and  authority.  This  proposition  we  are  not 
prepared  to  admit  as  truth. 

For  the  sake  of  an  oppressed  minority,  whose  rights  are  arbitra- 
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rily  taken  away;  fortbe  sake  of  common  right  and jnstioe;  fi>r&e 
sake  of  law  and  order;  for  the  sake  of  firee  government,  oar  courts 
ought  to  render  these  acts,  in  &ct  what  they  are  in  law,,  void.  Our 
Legislature  ought  to  repeal  them. 

J*  S.  Wbltse. 

Chattanooga^  TeDiieaeee. 

Note. — Since  the  publication  of  my  first  paper  on  Privil^e  Tax,  I  hare  reoeiTeck 
a  brief  in  a  case  pending  in  the  Supreme  Court  of  Texas.  S.  T.  Blisaing  d  air 
Appellants^  v.  The  City  of  Gktlveston,  Appellee;  L.  K  Tre«vant  of  counsel  for  Appel- 
lants. This  case  involyes  something  oi  the  same  iNrinci|^e  that  our  (niTilege  bx 
involves.  B^  a  eoincideace  more  interesting  than  surprising  to  me,  Mr.  Trenvsnt 
and  I  have  gone  to  a  considerable  extent  over  the  same  grounds,  quoting  the  same 
authorities.  He  has  quoted  many  more  than  I  could  properly  do  in  a  short  article 
for  The  Law  Beview.  I,  however,  have  to  thank  Mr.  T.  for  reference  to  the 
Arkansas  case  quoted  above.  I  shall  watch  with  interest  the  proceedings  in  the 
Supreme  Court  of  Texas.  J.  S.  W. 


Tke  Rule  of  Private  International  Law  as  to  Sales  made  where 
Lawful,  when  the  Goods  sold  are  to  be  Removed  for 

Resale  where  Unlaw fuL 


"A,"  is  domiciled  in  Missouri.  '*B."  is  domiciled  in  Massacbu-- 
eetts.  In  the  former  State,  there  is  no  statute  prohibiting  the  sale 
of  iDtoxicating  liquors.  Under  the  statutes  of  Massachusetts,  the 
Bale  of  such  liquors,  except  for  certain  specified  purposes,  is  unlaw- 
fiil.  "A/^  is  a  wholesale  dealer  in  liquors  and  sells  to  "B/'  a  bill  of 
his  goods.  '^B.^'  takes  the  goods  to  Massachusetts  and  resells  them 
in  violation  of  the  laws  of  his  State.  "B."  fails  to  pay  "A.^*  the 
price  of  the  liquors,  and  ^'A.^'  sues  him  in  the  courts  of  Massachu- 
sette.  Can  the  plaintiff  recover?  What  is  the  remedy  of  the  vendor 
in  the  forum  of  the  vendee?  Our  subject  invites  us  to  the  discus- 
sion of  this  question. 

Tracing  the  history  of  our  theme  back  to  the  earliest  English 
case  on  the  subject,  we  find  that  the  doctrine  upon  which  the  Eng- 
lish and  American  cases  ultimately  rest,  was  first  definitely  stated 
by  Huberus.  DeConfl.  Leg.,  §  2.  His  rules,  abridged  from  the  pro- 
fuse and  barbarous  Latin  in  which  they  are  expressed,  convey  the 
meaning  that  'Svhile  the  laws  of  a  State  are  of  paramount  authority 
within  its  own  limits,  they  can  be  of  no  binding  force  in  a  foreign 
State,  excepting  that  State  &vor  their  effect,  through  comity, 
which  indulgence,  however,  no  State  can  be  called  upon  to  grant 
when  its  own  ideas  of  policy  will  be  violated  in  consequence  thereof.*' 
This  introduces  us  to  the  rule,  that  fi)reign  laws  are  only  to  be 
admitted  by  a  comity,  which  is  to  be  defined  by  the  courts  of  the 
admitting  State.  In  order  to  arrive  at  a  correct  perception  of  what 
this  definition  should  be,  let  us  proceed  step  by  step.  A  right  is 
asserted  in  forum  "X."  by  a  foreigner,  citizen  of  forum  "Y."  against 
a  violation  of  the  duty  correlative  to  that  right  by  a  citizen  of 
forum  "X."  The  first  thing  to  be  considered  is  the  time  when  the 
du^  arose,  and  the  territorial  law  to  which,  at  that  time,  the  party 
on  whom  the  duty  is  imposed,  was  subject.  Then  the  principle 
applies  that  rights  which  have  once  well  accrued  by  the  appropriate 
territorial  law,  by  comity,  are  treated  as  valid  everywhere.  When, 
therefore,  the  rights  of  the  vendor  are  once  perfected  under  the 
laws  of  his  domicil,  they  are  in  a  condition  to  be  asserted  and 
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enforced  in  the  forum  of  the  foreign  vendee.  But  the  sale  most 
have  been  completed  by  a  delivery  in  the  State  of  the  vendor,  for 
until  a  delivery  to  the  vendee,  the  right  of  the  vendor  to  enforce 
his  remedy  for  the  price  in  the  forum  of  the  vendee  has  not 
accrued.  And  if  the  vendor  perfect  the  sale  by  a  delivery  in  the 
State  of  the  vendee,  the  contract  will  have  been  executed  in  a  State 
where  the  execution  is  illegal,  and  will  be  nudum  pojctum  This  brings 
us  to  the  rule  of  Private  International  Liaw,  that  the  legality  of  the 
thing  promised  to  be  done  should  depend  upon  the  law  of  the 
place  where  it  is  be  performed.  It  is  by  this  rule  alone  that  the 
cases  illustrating  our  subject  can  be  explained.  If  the  contract 
which  is  to  be  performed,  or  which  has  already  been  executed,  is 
legal  by  the  law  of  the  place  of  performance,  it  is  enforceable  in 
any  forum.  But  if  the  obligor  has  undertaken  to  perform  a 
contract  which  is  illegal  under  the  laws  of  the  place  of  performance, 
though  lawful  in  the  place  of  contract,  his  performance  will  debar 
him  of  all  remedy  against  the  foreign  obligee  domiciled  in  the  place 
of  performance.  For,  then,  the  obligor's  right  will  not  have 
accrued  in  his  own  State,  where  the  contract  would  have  been  valid, 
but  the  contract  will  have  been  executed  in  a  State  where  such  con- 
tract is  prohibited. 

In  the  case  of  sales  of  goods,  therefore,  which  are  lawful  at  the 
place  of  sale,  but  unlawful  at  the  place  of  resale,  in  order  to  entitle 
himself  to  a  remedy  in  the  forum  of  the  vendee's  domicil,  the  ven- 
dor must  have  desisted  from  all  connection  with  the  sale  within  the 
limits  of  his  own  State.  This  is  the  general  rule,  which  we  have 
been  at  some  pains  to  extract  from  the  English  and  American  cases 
bearing  upon  our  subject. 

The  decisions,  however,  almost  universally  mention  one  exception 
to  this  rule,  and  in  this  they  have  followed  the  rules  of  Huberus. 
No  State  can  be  justified  in  requiring  its  tribunals  to  enforce  obli- 
gations which  it  holds  to  be  fdunded  in  wrong  or  which  are  against 
its  ideas  of  public  policy,  and  this,  although  the  obligor's  right  has 
already  well-accrued  under  the  laws  of  his  domicil.  There  seems, 
however,  to  be  no  necessity  for  this  rule,  especially  in  regard  to  the 
class  of  cases  we  are  now  considering.  For  the  individual  decisions 
will  be  found  to  be  of  such  a  nature,  that,  when  the  sale  has  once 
been  legally  completed  in  the  State  of  the  seller,  the  argument  of 
public  policy  as  a  defense  to  an  action  for  the  enforcement  of  the 
contract,  has  never  been  received  with  favor  in  the  coartsofthe 
prohibiting  State.     Considerations  of   local  policy   will  only  be 
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regaiiled  as  good  grounds  of  defense  when  they  are  of  unquestion- 
able pre-eminence. 

Besides  this  seeming  exception^  the  general  rule  has^  as  all  such 
rules  muHt  have,  its  limitations  in  particular  cases,  which  can  not  be 
better  illustrated  than  by  an  examination  of  the  cases  themselves. 

The  decisions  in  which  this  question  was  first  determined  in  Eng- 
land, arose  from  sales  of  goods  made  abroad  and  afterwards 
smuggled  into  England  and  sold  in  violation  of  the  revenue  laws. 
The  leading  case  in  the  whole  line  of  the  adjudications  is  Holman 
vs.  Johnson  J  Cowp.,  341,  decided  in  1775,  in  the  King's  'Bench. 
This  was  an  action  for  tea  sold  at  Dunkirk,  in  France,  by  two 
French  partners  to  an  Englishman,  who  smuggled  the  goods  into 
England.  Lord  Mansfield  held,  that,  though  the  Frenchman  knew 
the  goods  were  to  be  smuggled,  the  action  would  lie,  because  the 
sale  was  completed  abroad  by  delivery,  and  the  vendors  had  no  con- 
cern in  the  smuggling  scheme.  The  gist  of  the  whole  transaction 
turned  on  this:  that  the  conclusive  delivery  was  at  Dunkirk.  If 
the  defendant  had  bespoke  the  tea  at  Dunkirk  to  be  sent  into  Eng- 
land at  a  certain  price,  and  the  plaintiffs  had  undertaken  to  send  it 
into  England,  or  had  any  concern  in  the  running  of  it  into 
England,  they  would  have  been  offenders  against  the  laws  of  that 
country.  But  upon  the  iacts  of  the  case  from  the  first  to  the  last, 
they  clearly  had  ofiended  against  no  law  of  England. 

The  learned  judge  also  advanced  as  a  reason  for  his  opinion,  that 
no  country  ever  takes  notice  of  the  revenue  laws  of  another.  This 
remark  is  obiter j  for  the  learned  judge  himself  states  upon  what 
point  the  ^st  of  the  whole  transaction  turned.  The  same  may  be  said 
of  the  distinction  mentioned  in  this  case  between  a  demand  founded 
upon  an  immoral  act,  and  one  founded  upon  a  violation  of  some 
positivetact  of  Parliament,  the  old  distinction  between  malum  in  se 
and  malum  pi-ohibitum,  which  idea  is  now  exploded :  Aubert  vs. 
Maze.,  2  B.  &  P.,  371  (1801) ;  Cannon  ys.Bryee,  3  B.  &  Aid.,  179 
(1819) ;  TerreU  vs.  Bartlett,  21  Vt.,  184  (1849).  In  the  main, 
however,  the  case  is  well  decided,  and  though  often  doubted,  has 
never  been  shaken  as  an  authority.  Next  came  Biggs  et  al.  vs. 
Lawrenee,  3  T.  R.,  453  (1790).  Plaintiffs  were  four  partners, 
three  of  whom  lived  in  England  and  the  fourth  in  Guernsey.  [Jer- 
sey, Guernsey,  Sark  and  Alderney  are  governed  by  their  own  laws 
and  customs;  they  are  not  bound  by  common  Acts  of  Parliament, 
unless  particularly  named.  1  Black.  Com.,  106.]  The  partner  in 
Guernsey  sold  and  delivered  brandy  to  defendant's  agent  in  Guern- 
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Bey,  and  packed  it  in  a  peculiar  miaiiner  for  smuggling  in  half 
ankers.  Lord  Kenyon  held  that  this  case  differed  from  Hobnan  V8« 
Johnson,  which  was  cited  for  the  defendant.  For  there  the  vendor 
had  no  concern  in  the  smuggling ;  here  he  participated  by  packing 
the  goods  in  a  peculiar  manner  to  escape  detection.  Besides,  the 
plaintiff  resident  in  Guernsey  was  considered  to  be  the  agent  of  the 
three  partners  resident  in  England,  and  as  they,  at  least,  were  bound 
to  take  notice  of  the  laws  of  the  realm,  they  could  not  recover  on  a 
contract  made  in  violation  of  an  Act  of  Parliament.  In  Clugas 
vs.  Penaluna,  4  T.  E.,  466  (1792),  a  Guernsey  man  brought  an 
action  for  brandy  sold  and  delivered  to  a  resident  of  England.  The 
former  fidled  to  recover,  because  he  had  assisted  the  buyer  in 
smuggling  the  goods  into  England,  as  in  Biggs  vs.  Lawrence.  If 
the  vendor's  connection  with  the  transaction  had  ended  with  the 
delivery  in  Guernsey,  he  would  have  recovered.  Bernard  vs.  Meedf 
1  Esp.,  91  (1794),  was  simikirly  decided.  In  WatneU  vs.  Iteedj  5 
T.  B.,  598  (1794),  plaintiff  sold  and  delivered  laces  to  defendant 
in  France,  and  packed  the  goods  in  a  particular  manner  to  £eicilitate 
the  smuggling.  Lord  Kenyon  held  tliat  the  vendor  could  not 
recover.  And  it  was  remarked  by  Buller,  J.,  that  the  case  did  not 
rest  on  the  fiict  of  the  plaintiff's  knowledge  of  the  buyer's  illegal 
purpose,  but  upon  the  fiict  that  the  seller  was  an  active  participant 
in  the  smuggling  transaction.  The  latest  English  case  that  we  have 
on  the  question  under  discussion  is  PdlicM  vs.  Angell,  2  Cr.  Mees 
&  Rose,  311  (1835),  in  which  the  doctrine  of  Holman  vs.  Johnson 
is  followed.  It  was  held  by  Lord  Abinger,  C.  B.,  that  a  foreigner 
selling  and  delivering  goods  abroad  to  a  British  subject,  might 
recover  the  price,  although  he  knew  at  the  time  of  the  sale  and 
delivery  that  the  buyer  intended  to  smuggle  them  into  England ; 
that  there  was  nothing  illegal  in  merely  knowing  that  th^  goodi» 
were  to  be  resold  in  contravention  of  the  laws  of  another  country. 
The  distinction  is  w^here  the  foreign  vendor  takes  an  actual  part  in 
the  illegal  adventure.  The  mere  sale  to  a  party,  althou^  he 
intends  to  commit  an  illegal  act,  is  no  breach  of  the  law. 

The  foregoing  cases  are  the  only  ones  we  have  been  able  to  find 
in  the  English  books  that  bear  exactly  upon  our  question,  and  they 
suffice  to  establish  the  rule  first  announced  by  Lord  Maa^eld  in 
Holman  vs.  Johnson. 

We  come  now  to  the  American  decisions,  which  will  be  found  to 
sustain  and  confirm  the  English  rule  with  very  few  exceptions;. 
Before  entering  upon  a  further  examination  of  the  casesy  we  irish 
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to  call  attention  to  the  precise  question  which  we  are  now  discuss* 

ing.     Only  those  cases  come  strictly  within  the  purview  of  our 

subject^  which  have  arisen  between  vendor  and  vendee,  who  are 

foreigners  to  each  other;  and  as  it  has  often  been  decided  in  our 

coarts,  that  a  citizen  of  one  State  of  the  Union  is,  in  law,  to  be 

regarded  a  foreigner  as  to  a  citizen  of  any  other  State,  it  will  follow 

that  a  sale  made  by  a  citizen  of  New  York,  for  instance,  to  a  citizen 

of  Massachusetts,  when  the  sale  is  lawful  in  New  York  but  unlawful 

in    Massachusetts,  will  give  rise  to  the  precise  legal  question  of 

which  our  subject  proposes  to  treat.     We  make  this  limitation 

because  many  of  the  decisions  in  our  courts  have  brought  into  the 

discussion  of  this  question,  cases  both  English  and  American,  that 

arose  between  vendor  and  vendee  who  were  citizens  of  the  same 

State,  and  hence  equally  subject  to  the  laws  of  that  State.    We  fail 

to  perceive  what  light  the  authority  of  such  cases  can  throw  upon 

a  question  that  is  purely  one  of  private  international  law.     There 

are  cases  which  hold  that  where  a  sale  is  made  in  a  State  or  country, 

of  goods  to  be  used  in  the  same  State  in  violation  of  its  laws,  the 

mere   knowledge,  and    nothing  more,  of  the  purchaser's  illegal 

purpose  will  preclude  the  seller  from  all  remedy  in  the  courts  of  his 

country,  and  this  is  the  rule  of  the  later  English  cases :     Cannon  vs. 

JSryce,  3  B.  &  Aid.,  179  (1819);  Appleton  vs.  Campbell,  2  C.  A  P., 

347  (1826) ;    McIRnneU  vs.  Bohinson,   3  M.  &  W.,  434  (1838) ; 

Ritchie  vs.  Smith,  6  C.  B.,  462   (1848);  Pearce  vs.  Brooks,  L.  R, 

1   !Exch.,  214  (1866).    But  the  authority  of  these  cases  does  not 

extend  to  contracts  made  in  a  foreign  State,  where  such  contracts 

arc   lawful.     Even  this  rule  is  very  doubtful  in  this  country ;  for 

in  the  Supreme  Court  of  the  United  States,  and  in  many  of  our  State 

courts,  the  doctrine  of  Holman  vs.  Johnson  is  applied  even  to  sales 

made   between  vendor  and  vendee,  who  are  citizens  of  the  same 

State:     Armstrong  \s.  Toler,   11   Wheat.,  258   (1826);    Steele  vs. 

Curie,  4  Dana,  (Ky.),  381  (1836) ;    Cheney  vs.  Duke,  10  G.  &  J., 

(Md.),  11,  (1838) ;  Feck  vs.  Briggs,  3  Den.,  107  (1846) ;  Kreiss  vs. 

Seligman,  8  Barb.,  439  (1850) ;   Harris  vs.  Runnels,  12  How.,  79 

(1851);  Tracy  \a.  Talmage,  14  N.  Y.,  162   (1866);    Michael  vs. 

Boom,  49  Mo.,  474  (1872). 

The  earliest  case  bearing  upon  our  question  in  the  United  States 
IS  that  of  Cambioso  vs.  Maffett,  2  Wash.,  C.  C,  98  (1807).  Cam- 
bioso  was  a  foreigner  and,  together  with  Maffett,  a  citizen  of  the 
United  States,  carried  on  a  trade  to  this  country  in  violation  of  the 
revenue  laws.    The  goods  shipped  to  this  country  were  the  joint 
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property  of  both  parties,  and  were  sold  here  by  Maffett.  Cambioso 
afterwards  died,  and  his  representatives  brought  suit  here  to  recover 
Cambioso's  share  of  the  proceeds  of  the  sales  made  by  Maffett. 
Plaintiffs  failed  to  recover. 

The  force  of  the  doctrine  of  Holman  vs.  Johnson  was  admitted 
to  the  effect  that  a  firm  and  final  contract,  made  by  a  foreigner  in 
his  own  or  a  foreign  country,  with  a  citizen  of  this  country,  would 
be  valid  here,  though  the  obligee  intended  to  violate  our  revenue 
laws,  the  obligor  not  being  a  participator  in  the  intended  fraud. 
But  this  rule  could  not  apply  to  this  case,  from  the  fact  that  the  sales 
had  been  completed  in  this  country  through  Maffett,  who  could  not 
be  regarded  otherwise  than  as  the  agent  of  Cambioso,  standing  as 
the  principal  in  the  unlawful  transaction.  This  case  is  very  similar 
to  Biggs  vs.  Latprence,  3  T.  E..,  453,  before  cited.  It  is  the  only 
revenue  case  that  has  ever  in  this  country  involved  the  question 
under  discussion ;  yet  there  is  no  reason  to  doubt  that  should  a  case 
arise  in  the  future,  the  rule  of  Holman  vs.  Johnson  would  govern 
in  the  Federal  courts.  Another  class  of  cases  illustrating  our 
subject,  comprises  those  in  which  lottery  tickets  were  the  subject- 
matter  of  the  sale.  In  Udall  vs.  Metcalf  5  N.  H.,  396  (1831), 
lottery  tickets  were  sent  by  plaintiff,  a  citizen  of  Vermont,  to 
defendant,  for  sale  in  New  Hampshire.  Counsel  for  plaintiff  relied 
upon  Holman  vs.  Johnson,  but  the  court  decided  for  defendant,  on 
the  ground  that  the  latter  acted  as  plaintiff's  agent  in  selling  the 
ticket  in  New  Hampshire;  that,  hence,  the  sale  had  not  been 
executed  in  Vermont,  so  as  to  bring  the  case  within  Holman  vs. 
Johnson,  but  had  been  completed  in  New  Hampshire,  in  direct 
violation  of  the  statute  in  that  case  made  and  provided.  In  Oase 
vs.  Biker,  10  Vt.,482  (1838),  the  vendor  of  lottery  tickets  in  Rhode 
Island,  to  defendant,  a  citizen  of  Vermont,  recovered  the  price  on 
the  ground  that  the  sale  was  legal  in  Ehode  Island,  where  it  had 
been  executed,  and  this  although  the  vendor  knew  that  the  buyer 
intended  to  resell  the  tickets,  in  violation  of  the  laws  of  Vermont. 
CoUamcr,  J.,  relied  upon  Holman  vs.  Johnson.  The  following  cases 
were  decided  upon  a  similar  state  of  facts  and  upon  the  same  prin- 
ciple: Mclntyre  vs.  Parks,  3  Mete.  (Mass.),  207  (1841);  Tlu  Com- 
monwealth of  Kentucky  vs.  Bassford,  6  Hill  (N.  Y.),  626  (1844); 
Jameson  vs.  Gregory,  4  Met.  (Ky.),  363  (1863).  In  Mclntyre  vs. 
Parks,  the  proposal  of  purchase  was  made  by  letter,  sent  to 
plaintiff  in  New  York,  and  there  assented  to  by  him.  The  con- 
tract of  sale  was  held  to  have  been  executed  in  New  York.     In 
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Keniuch/  vs.  BoAsfordy  Nelson,  C.  J.,  decided  the  argument  of  public 
policy  of  no  weight  as  a  defense  to  an  action  for  the  price.  In 
Jameson  vs.  Oregorif,  Duvall,  C.  J.,  followed  Holman  vs.  Johnson, 
PdkcoU  vs.  Angell,  and  Melniyre  vs.  Parks. 

Next  and  last,  we  reach  a  very  numerous  class  of  decisions,  and 
one  that  ^vill  best  serve  to  illustrate .  every  phase  of  our  question. 
We  allude  to  the  cases  of  sales  of  intoxicating  liquors,  by  a  vendor, 
in  a  State  where  such  sale  is  lawful,  to  a  vendee,  residing  in  a  State 
where  the  resale  of  the  goods  purchased  is  prohibited  j^y  stat- 
ute. It  will  be  found,  as  we  proceed,  that  the  courts  of  the 
prohibiting  States  invariably  construe  their  statutes  as  having  no 
extra-territorial  operation,  holding  that,  when  a  sale  of  liquors  is 
lawful,  under  the  laws  of  the  vendor's  State,  the  sale  is  completed 
and  executed  by  delivery  to  a  carrier  for  transportation  to  the 
vendee,  and  that  the  vendor  may  in  that  case  recover  the  price  in 
the  forum  of  the  vendee's  domieil.  But  where  the  sale  is  com- 
pleted within  the  limits  of  the  prohibiting  State,  or  when  the  vendor 
enables  the  vendee  to  make  an  illegal  resale  of  the  goods,  or  is  in 
any  way  a  participator  in  the  unlawful  transaction,  the  former  is 
precluded  from  all  remedy  in  the  forum  of  the  latter.  Mere  knowl- 
edge, however,  on  the  part  of  the  seller  of  the  illegal  intent  of  the 
vendee,  without  an  active  participation  in  the  unlawful  adventure, 
^ill  not  debar  the  former  of  hb  remedy  for  the  price  of  the  goods 
sold. 

Yet,  when  the  statutes  of  the  prohibiting  State  include,  by 
express  language,  sales  made  in  other  States,  as  was  the  effect  of 
the  statutes  of  1851  and  1858  of  Maine,  the  statutes  of  1855  of 
Massachusetts,  and  the  general  statutes  of  Connecticut  and  Iowa, 
the  courts  were,  of  course,  bound  by  the  legislative  will.  But 
even  under  these  circumstances,  the  statutes  arc  very  liberally 
interpreted  in  the  direction  of  upholding  a  contract  once  legally 
executed  in  a  foreign  State. 

The  Supreme  Court  of  Vermont  decided  the  earliest  case  upon  a 
sale  of  this  class:  TerrM  d  al.  vs.  Baiilett,  21  Vt.,  184  (1849). 
Plaintiffs,  who  were  the  vendors,  had  their  place  of  business  in 
New  York.  One  of  them  went  to  Vermont,  took  an  order  from 
defendant  for  certain  liquors,  and  returned  to  New  York,  where  he 
filled  the  order  and  forwarded  the  goods  to  defendant.  Redfield,  C. 
J.,  held  that  the  contract  of  sale  was  executed  in  Vermont,  and 
that,  therefore,  plaintiffs  could  not  recover.  Backman  vs.  Wrigktj 
28  Vt.,  187  (1855)  and  Backman  vs.  Mussey,  31  Vt,  547  (1859), 
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were  decided  upon  a  similar  state  of  fiicts.    In  the  latter  cases,  some 
of  the  sales  were  made  upon  orders  taken  by  traveling  agents  in 
Vermont,  and   some  upon  orders  sent   direct  to  New  York  by 
defendants.    It  was  again  held,  that  the  former  sales  were  executed 
in  Vermont,  and  that  for  these  the  price  could  not  be  recovered; 
but  that  the  sales,  which  were  made  upon  the  orders  sent  to  New 
York,  having  been  there  lawftiUy  executed,  would  be  upheld  in 
Vermont,  on  the  ground  that  the  statute  had  no  extra-territorial 
operation,  and  that  mere  knowledge  on  the  part  of  the  vendor  as  to 
the  illegal  resale  was  insufficient  as  a  defense  to  an  action  for  the 
price.     The  subsequent  cases  of  Barnard  vs.  Houghton^  34  Vt., 
264  (1861),  and  Tattle  vs,  Holland,  43  Vt,  543  (1871),  were  decided 
in  accordance  with  the  same  principles.      In  Aiken  vs.  Blaisdetl,  41 
Vt.,  655  (1869),  the  vendor  of  New  York  failed  to  recover,  because 
of  participation  in  the  illegal  adventure,  by  having  forwarded  the 
liquors  in  a  disguised  form,  thus  following  Bigga  vs.  Lawrenee,  and 
Clugas  vs.  Penatuna,  which  cases  we  have  already  considered. 

With  all  respect  for  the  superior  learning  of  the  presiding  Justice 
in  JbTitt  vs.  Bartlett,  and  Backman  vs.  Wright,  we  think  that  the 
ruling  in  these  and  subsequent  cases  in  Vermont,  as  to  the  point  of 
agency,  is  at  variance  with  principle  and  the  weight  of  authority. 
For  it  is  now  well  established,  that  when  sales  are  ejected  through 
the  agency  of  commercial  travelers,  or  even  by  the  principal  vendor 
himself,  although  the  price  and  quantity  be  specified  at  the  time  the 
order  is  taken  in  the  State  of  the  vendee,  where  the  sale  of  the 
article  is  interdicted,  the  contract  of  sale  will  not  be  regarded  as 
executed  and  binding  until  the  order  is  filled  at  the  domicil  of  the 
foreign  vendor,  by  a  selection  and  separation  of  the  goods  spec- 
ified, and  a  delivery  is  made  to  a  carrier  for  transportation  to  the 
vendee.  If  the  sale  is  valid,  where  thus  executed,  it  is  valid  every- 
where. This  is  the  current  of  the  Massachusetts  and  New  Hamp- 
shire cases:  Merchant  \q.  Cliapman,  4  Allen,  362  (1862);  Ftnch 
vs.  Mansfield,  97  Mass.,  89  (1867);  HiU  vs.  Spear,  60  N.  H.,  253 
(1870);  [see  also  SortweU  vs.  Hughes,  1  Curtis,  C.  C,  246  (1852)]; 
and  such  was  the  judgment  of  the  Supreme  Court  of  New  York  in 
a  case  in  which  the  sale  of  liquors  was  completed  in  New  York  by 
filling  out  an  order  taken  by  the  vendor  while  in  this  very  State  of 
Vermont:  Backman  ys.  Jenka,  55  Barb.,  469  (1869).  The  con- 
tract of  sale,  when  the  order  is  taken  in  the  vendee's  State,  L« 
merely  executory  until  it  is  executed  by  a  compliance  with  the 
order  on  the  part  of  tiie  vendor  in  his  own  State.    It  is  the 
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rule  that  is  applicable  to  insurances  made  through  agents  of  foreign 
insuraoce  companies.  The  contract  is  not  completed  until  the 
officers  of  the  company  have  assented  in  the  State  where  the  chief 
office  of  the  company  is  located :  Hyde  vs.  Goodnou,  3  N.  Y,,  266. 
In  New  Hampshire  the  rule  of  Holman  vs.  Johnson  has  ever 
been  followed^  although  lately  a  strong  attempt  was  made  to  over- 
throw the  authority  of  that  decision :  Smith  vs.  Godfrey ,  28  N.  H., 
379  (1854);  Hitt  vs.  Spear,  50  N.  H.,  253  (1870). 

In  Maine  the  same  rule  governed  in  the  case  of  Torrey  vs.  Corliss, 
33  Me.,  333  (1851).     In  1851,  just  after  the  latter  decision,  an  act 
was  passed  which  extended  the  prohibitory  law  to  liquors  sold  in 
any  other  State  or  country  whatever,  and  under  this  statute  the  case 
of  Dearborn  vs.  HoU,  41  Me.,  120  (1856),  was  decided.    Plaintiff, 
the  vendor  of  liquors  in  Massachusetts,  was  nonsuited  in  action  to 
recover  the  price.    The  act  of  1856,  repealing  the  act  of  1851, 
again  introduced  the  doctrine  of  Holman  vs.  Johnson,  which  was 
followed  in  Barnard  vs.  Field,  46  Me.,  526  (1859),  when  the  vendor 
recovered  the  price,  the  sale  having  been  executed  in  Massachusetts. 
But  in  Banchor  vs.  Hansel,  47  Me.,  58  (1859),  the  seller  of  Boston, 
Jfass.,  was  nonsuited  by  reason  of  his  aiding  and  participating  in 
the  illegal  adventure  of  the  purchaser.    In  Wilson  vs.  Stratton,  47 
Me.,  120  (1860),  the  sale  by  the  foreign  vendor  was  conditional, 
a  contract  of  sale  or  return,  the  vendee  having  had  the  liberty 
of  keeping  or  returning  the  goods  as  they  suited  him    or   not. 
The  latter  concluded  to  keep  them,  and  since  the  assent  was  given 
in  Maine,  the  contract  of  sale  was  there  executed,  and  was,  therefore, 
illegaJ.     The  actions  in  the  last  three  cases  were  brought  while  the 
act  of  1856  was  in  force.     In  1858,  however,  a  very  stringent  act 
was  passed  to  the  effect  that  if  a  person  purchased  intoxicating 
liquors  out  of  the  State,  with  the  intention  to  sell  any  part  thereof 
in  violation  of  the  act,  the  seller  could  not  recover  the  price  of  the 
liquors  in  Maine,  although  he  had  no  knowledge  of  the  purchaser's 
intention.    This  law  puts  an  end  to  all  argument  of  the  question 
under  discussion,  and  the  rule  of  Holman  vs.  Johnson  had  subse- 
quently no  application  in  Maine.     For  in  the  latest  case,  Meservey 
V3.  Gray,  55  Me.,  450  (1867),  it  was  held,  that  the  seller  in  another 
State,  in  order  to  recover,  must  ascertain  at  his  peril  that  the  pur- 
chaser of  Maine  does  not  intend  to  resell  in  violation  of  the  act. 

In  Massachusetts  the  cases  are  even  more  fluctuating  than  in; 
Maine,  and  for  the  same  reason.    The  statutes  on  the  subject  were 
often  changed.     Yet  it  will  be  found  that,  when  the  statutes  aie 
VOL.  in— HO.  in — 7. 
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not  intended  by  express  language  to  have  an  extra-territorial  opera* 
tion,  the  rule  of  Holman  vs.  Johnson  is  implicitly  followed.  The 
earliest  act,  that  of  1852,  did  not,  in  express  tenns,  apply  to  sales 
made  in  other  States,  and  in  the  first  case,  OrcuU  vs.  NelsoUy  1  Gray, 
536  (1854),  in  which  our  question  was  brought  up  in  the  Supreme 
Judicial  Court,  Shaw,  C.  J.,  was  of  opinion  that  there  could  be  no 
legal  inference  that  the  act  was  to  be  extended  to  such  a  sale ;  that 
the  sale  was  complete  when  the  plaintiflF  had  delivered  the  goods 
on  board  the  cars  in  Connecticut,  to  be  forwarded  to  the  defendant. 
Xext  came  the  case  of  Daier  vs.  Earl,  3  Gray,  482  (1865),  which 
presents  a  state  of  facts  similar  to  those  in  Holman  vs.  Jofmson,  and 
upon  the  authority  of  that  case  it  was  held  by  Merrick,  J.,  that  a 
sale  of  liquors,  completed  and  valid  in  another  State,  the  seller 
knowing  but  not  participating  in  the  intent  of  the  purchaser  to  re- 
sell them  in  violation  of  the  laws  of  Massachusetts,  would  support 
an  action  for  the  price  in  the  latter  State. 

The  two  preceding  cases  were  decided  under  the  common  law, 
and  in  the  following  decision,  Webster  vs.  Hunger ,  8  Gray,  584  (1857), 
Thomas,  J.,  started  by  saying  that  this  case  was  also  to  be  decided 
by  the  common  law,  since  the  action  having  been  brought  before 
the  statute  of  1855,  was  not  to  be  effected  by  that  act  nor  by  that 
of  1852,  it  having  been  expressly  decided  in  OrcM  vs.  Ndson,  that 
the  latter  statute  had  no  extra-territorial  operation.    The  main  fiicts 
in  Webster  vs.  Munger  were  these :     Plaintiff,  who  was  a  resident  of 
Springfield,  Massachusetts,  where  he  had  formerly   carried  on   a 
liquor  business,  had,  before  the  time  of  this  action,  closed  up  his 
business  in  Springfield,  and  started  a  like  business  at  Hartford, 
Connecticut.    He  continued,  however,  to  reside  at  Springfield,  pay- 
ing almost  daily  visits  to  Hartford.     In  the  course  of  his  business 
in  the  latter  place,  plaintiff  received  orders  for  liquors  from  defend- 
ant, who   kept  a  tavern  at  Palmer,  Massachusetts.     These  orders 
were  filled  and  the  goods  forwarded  by  a  common  carrier  from 
Hartford.    Under  instructions  from  the  court  below,  the  jury 
found  for  defendant,  and  exceptions  taken  by  plaintiff  to  the  action 
of  the  court  were  overruled,  and  the  judgment  on  the  verdict  sus* 
tained  by  the  Supreme  Judicial  Court.    Now>  in  view  of  the  cases 
previously  decided  by  the  same  court,  and  upon  principle,  we  are 
led  to  think,  not  only  that  the  instructions  upon  which  the  verdict 
of  the  jury  was  founded  were  faulty,  but  that  the  reasoning  of  the 
learned  Judge  in  the  court  of  last  resort,  in  support  of  the   in- 
structions, was  erroneous.    For  one  of  the  instructions  was  to  the 
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effect,  that,  although  the  sale  by  plaintiff  to  defendant  was  com- 
pleted at  Hartford,  Connecticut,  nevertheless  a  knowledge  on  the 
part  of  the  plaintiff  that  the  liquors  were  to  be   unlawfully  resold 
in  Massachusetts,  should  preclude^the  vendor  from  recovering  the 
price.    We  have  already  seen  that,  under  the  rule  of  private  inter- 
national law,  mere  knowledge  on  the  part  of  the  vendor  of  the  illegal 
purpose  of  the  vendee,  without  the  participation  of  the  former  in  the 
illegal  adventure,  is  not  regarded  as  sufficient  to  defeat  an  action  for 
the  price  brought  by  the  foreign  vendor  in  the  forum  of  the  vendee's 
domicil.     Viewed  in  this  light,  the  instruction  in  question  was  erro- 
neous, and  as  the  jury  might  have  found  in  accordance  with  it,  we 
think  that  the  judgment  on  the  verdict  should  have  been  reversed. 
The  learned  Judge  in  reviewing  the  instructions,  supports  them  on  the 
authority  of  Lightfoot  vs.  Tenanty  1  Bos.  and  PuL,  551  (1796),  and 
of  Latigton  vs,  HagkeSj  1  M.  and  S.,  593  (1813).     But  neither  of 
these  cases  involved  a  single  question  of  private  international  law. 
The  plaintiffs  and  defendants  in  both  were  permanently  domiciled 
Englishmen,  and  had  in  England  entered  into  contracts  in  direct 
violation  of  British  statutes.     These  cases  can,  therefore,  have  no 
bearing  upon  the  present  one.     The  learned  judge  then  proceeds  to 
discuss  the  cases  of  Holman  vs.  Johnson,  and  Mclntyre  vs.  ParlcSy  3 
Mete.   207,  and  denies  their  authority,  when   they   are  exactly  in 
j)oint.     Besides  this,  no  notice  whatever  is  taken  of  Daier  vs.  Earl, 
decided  just  previously  upon  the  very  point  in  controversy. 

The  fact  that  plaintiff  resided  in  Springfield,  Massachusetts,  does 
not  alter  the  case*  Where  was  his  business  domicil  ?  Where  was 
the  contract  of  sale  executed?  Clearly  at  Hartford,  by  the  delivery 
of  the  goods  to  the  carrier  to  be  forwarded  to  the  defendant  at  his 
risk.  And  so,  the  contract  having  been  completed  at  Hartford,  and 
being  valid  under  the  laws  of  Connecticut,  should  have  been  upheld 
in  Massachusetts  in  the  light  of  OrciUt  vs.  Nelson^  Mclntyre  vs. 
Parks,  and  Daier  vs.  EarL  Webster  vs.  Hunger,  therefore,  stands 
alone^  and  is  neither  decided  in  accoi^ance  with  previous  cases,  nor 
followed,  as  we  shall  see,  by  the  later  ones. 

In  1865,  there  was  enacted  a  statute  which  made  a  considerable 
change  in  the  rule  of  the  common  law,  as  to  the  nature  and  suffi- 
<»iency  of  the  evidence  requisite  to  defeat  an  action  of  the  foreign 
vendor  for  the  price.  This  act  prescribes  that  "no  action  of  any 
kind  shall  be  had  or  maintained  in  any  court  for  the  price  of  any 
ijqaors  sold  in  another  State  for  the  purpose  of  being  brought  into 
this   commonwealth  to  be  here  kept  or  sold  in  violation  of  law, 
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under  such  circumstances  that  the  vendor  would  have  reasonable 
cause  to  believe  that  the  purchaser  entertained  such  illegal  pur- 
pose:" Mass.  Gen.  Stat.,  1860,  ch.  86,  §  61.  Notwithstanding  this 
statute,  the  courts  were  loth  to  depart  from  the  common  law  rule, 
and  the  act  was  liberally  construed  in  favor  of  vendors  in  other 
States,  when  it  was  plain  that  the  vendor  had  no  concern  in  the 
illegal  transaction.  In  Hubbell  vs.  Flint,  13  Gray,  277  (1859),  the 
sale  was  made  in  New  York,  and  the  vendor  failed  to  recover  the 
price  on  the  ground  that  he  had  intentionally  aided,  assisted  and 
co-operated  in  the  unlawful  purpose  of  the  vendee.  This  would 
have  been  the  decision  at  common  law  independently  of  the  statute. 
In  Kellogg  vs.  Moore,  2  Allen,  266  (1861),  the  sale  had  also  been 
made  in  New  York,  and  the  seller  recovered  on  the  ground  that  the 
sale  was  lawful  where  made,  that  the  vendor  was  not  bound  to 
know  the  laws  of  Massachusetts,  and  that  there  was  no  evidence  to 
show  that  plaintiff  had  reasonable  cause  to  believe  that  the  goods 
were  bought  to  be  illegally  resold  in  Massachusetts. 

We  come  next  to  the  very  strong  case  of  Merchant  vs.  Chapman  y 
4  Allen,  362  (1862).     It  is  somewhat  remarkable  that  in  this  case 
Judge  Metcalf  sustains  the  doctrine  of  Holman  vs.  Johnson,  while  in 
his  able  work  on  contracts  he  sees  fit  to  doubt  the  rule  as  there  laid 
down :     Metcalf  on  Contracts,  pp.  260-270.     The  vendors  of  New 
York  recovered  on  the  ground  that  there  was  no  evidence  to  show 
that  they  had  reasonable  cause  to  believe  that  the  liquors  were  to  be 
illegally  resold  by  the  purchaser;    and  this  although  the  sales  were 
effected  through  orders  taken  by  a  resident  agent  of  plaintiffs  in 
Massachusetts.    The  sale  was  not  regarded  as  complete  until  the 
orders  had  been  iiUed  in  New  York,  and  the  goods  delivered  to  a 
carrier  for  transportation  to  defendant.     In  Savage  vs.  Mcdlory,  4 
Allen,  492  (1862),  the  statute  of  1855  was  very  strictly  construed 
in  favor  of  the  vendor,  and  a  verdict  and  judgment  for  defendant 
reversed  for  an  error  in  the  instructions,  Chapman,  J.,  holding  that 
in  order  to  defeat  the  action  of  the  foreign  vendor  it  is  not  enough 
for  the  jury  to  find  that  the  vendor  believed,  or  had  reasonable 
cause  to  believe,  that  the  purchaser  had  the  illegal  intent,  for,  in 
thsit  case,  the  vendor  might  be  mistaken  in  his  belief;   but  that  the 
jury  must  find  that  the  vendor  had  knowledge  that  the  purchaser 
entertained  the  illegal  purpose.    Such  findings  would  imply  the 
existence  of  the  purpose ;   but  the  fact  that  the  vendor  had  reasona- 
ble cause  to  believe  it,  does  not  imply  its  existence.    Under  instruc- 
tions framed  in  accordance  with  this  opinion,  the  fi>Ilowing  cases 
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were  decided  in  favor  of  the  defendant  vendees :  Bligh  vs.  James, 
6  Allen,  571  (1863)  ;  Crary  vs.  Pollard,  14  Allen,  284  (1867) ;  and 
Charlton  vs.  DonneU,  100  Mass.,  229  (1868).  In  Finch  vs.  ilans- 
fidd,  97  Mass.,  89  (1867),  which  was  a  case  of  sale  in  Connecticut, 
the  vendor  recovered  on  the  ground  that  their  traveling  agent,  who 
took  the  order  for  the  liquors  in  Massachusetts,  did  not  know  at  the 
time  that  the  "Maine  law"  was  in  force  there,  and  that  such 
knowledge  could  not  be  presumed  from  the  fact  that  he  was  at  some 
indefinite  time  prior  to  the  taking  of  the  order,  informed  that  there 
was  a  "Maine  law"  in  force  there.  In  Abberger  vs.  Marnn,  102 
Ma^s.,  70(1869),  plaintiff  was  the  vendee,  who  brought  an  action  to 
recover  money  paid  to  defendant,  a  citizen  of  New  York,  for 
intoxicating  liquors.  Judgment  went  for  defendant.  The  sale  was 
in  this  case  adjudged  to  have  been  executed  in  New  York,  although 
the  vendor  had  personally  taken  the  order  in  Massachusetts,  thus 
following  Mtrehant  vs.  Chapman. 

It  is  evident  from  these  cases  that  the  courts  manifested  a  strong 
leaning  towards  the  Common  law  rule  in  spite  of  the  rigor  of  the 
statute  of  1855. 

The  latter  act  was  repealed  by  the  statute  of  1858,  c.  141,  §  26, 
and  the  rule  of  Holrnan  vs.  Johnson,  and  Dater  vs.  Earl,  was  for  a 
time  re-established,  as  will  be  seen  by  the  cases  of  Adams  vs.  Coul- 
Hard,  102  Mass.,  167  (1869);  Ely  vs.  Webster,  lb.,  304;  Tracy 
vs.  Webster,  lb.,  307;  Brockway  vs.  Moloney,  /6.,  and  Hotchkiss 
\'s.Finan,  105  Mass.,  86  (1870).  The  statute  of  1869,  c.  415,  §  63, 
however,  re-enacted  the  statute  of  1855,  and  will,  consequently, 
govern  as  to  future  sales. 

In  the  United  States  Circuit  Court  for  the  First  Circuit,  the  rule 
of  Holman  vs.  Johnson  has  always  prevailed :  Soriwell  vs.  Hughes, 
1  Curtis  C.  C,  245  (1852) ;  Green  vs.  Collins,  C.  C.  of  U.  S.  for 
Mass.  District,  October  Term,  1870,  opinion  per  Clifford,  J.  This 
is  also  the  rule  in  Rhode  Island,  Read  vs.  Taft,  3  R.  I.,  175  (1855), 
where  it  was  decided  that  the  prohibitory  statute  in  Rhode  Island 
could  have  no  extra-territorial  operation,  that  a  sale  of  liquors  com- 
pleted and  valid  in  New  York  would  be  upheld,  and  that  the 
vendor  could  recover  the  price. 

In  Connecticut,  the  statute  allows  no  action  for  the  price  of  liquors 
sold  in  any  other  State  with  the  intent  to  enable  the  purchaser  to 
violate  the  laws  of  Connecticut.  In  Reynolds  vs.  Geai^,  26  Conn., 
179  (1857),  the  illegal  intent  of  the  vendor  was  proven,  and  the 
court  properly  held  that  under  such  a  state  of  facts,  the  seller  of 
New  York  could  iwt  have  maintained  his  action  for  the  price  at 
common  law. 
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In  Iowa,  the  prohibitory  statute  is  precisely  like  that  of  Connec- 
ticut, and  in  Davis  vs.  Bronson^  6  Iowa,  410  (1858),  its  construction 
was  the  same  as  that  laid  down  in  Reynolds  vs.  Geary,  But  in 
Dalier  vs.  Lane,  13  Iowa,  588  (1862),  it  was  not  proven  that  the 
vendors  at  St.  Louis,  Missouri,  sold  with  the  intent  to  enable  the 
purchaser  to  resell  in  Iowa,  contrary  to  the  statute.  The  sale  was, 
therefore,  held  as  valid,  and  the  vendors  were  confirmed  in  the  pos- 
session of  property  which  they  had  taken  from  the  vendees  as  col- 
lateral security  for  the  price  of  the  liquors  sold.  Whitlock\s,WQTk' 
man,  15  Iowa,  351  (1863),  was  a  like  decision  upon  a  sale  made  iu 
New  York. 

This  closes  our  review  of  the  cases  that  have  actually  been  decided 
upon  our  question.     There  is  another  class  of  sales  between  citizens 
of  different  States,  which  is  often  mentioned  by  judicial  writers,  and 
in  some  of  the  cases.     We  refer  to  the  sale  of  articles,  the  use  of 
which  is  so  plainly  against  the  principles  of  morality  and  public 
policy  of  every  civilized  community,  that  the  mere  knowledge  or 
acquiescence  of  the  seller  in  regard  to  the  illegal  use  of  such  goods 
by  the  purchaser,  will  constitute  a  defense  in  an  action  for  the  price. 
Such  are  sales  of  poison  or  weapons  for  purposes  of  self-destruction 
or  murder,  and  sales  of  property  to  be  used  in  treasonable  enter- 
prises.    These  exceptionable  cases  may  doubtless  arise,  but  they  do 
not  affect  the  general  rule,  as  it  was  first  announced  by  Lord  Mans- 
field, in  Holnnan  vs.  Johnson.    And  this  rule  applies  to  such  cases 
as  may  constantly  arise ;  for  they  include  only  those  in  which  the 
sale  is  valid  in  the  State  of  the  vendor,  but  invalid  under   some 
revenue  law,  or  some  regulation  of  internal  police,  or  as  against 
some  other  idea  of  public  policy,  which  the  legislative  body  of  the 
State  has  seen  fit  to  express  in  its  public  laws.      But  because  these 
regulations  and  laws  may  widely  differ  in  different  States,  dependent 
as  they  are  upon  the  peculiar  ideas  of  the  legislative  mind,  the 
courts  of  the  prohibiting  States  have  not  seen  fit  to  refuse  the 
enforcement  of  contracts  of  sale  that  were  lawfully  executed  iu 
the  State  of  the  vendor.     For,  the  liberal  and  enlightened  judges 
of  the  land  have  never  regarded  the  argument  of  the  public  policy 
of  their  respective  States  as  a  defense  to  an  action  for  the  fulfillment 
of  an  obligation  lawfully  contracted  in  a  State  whose  ideas  of  public 
policy  might  justly  have  differed  from  those  of  their  own  States. 
Besides,  it  would  be  highly  impolitic  and  subversive  of  the  true 
interests  of  commerce,  that  a  vendor  should  be  called  upon  to 
inquire  into  the  future  and  uncertain  purposes  of  the  buyer  as  to 
the  use  he  intended  to  make  of  goods  which  at  the  time  and  place 
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of  sale  by  the  vendor  are  proper  and  ordinary  subjects  of  mercan- 
tile trade.  "  The  objection  that  a  contract  is  immoral  or  illegal  as 
between  plaintiff  and  defendant,"  said  Lord  Mansfield,  in  Hohtian 
vs.  Johnson,  ^'  sounds  at  all  times  very  ill  in  the  mouth  of  the 
defendant.  It  is  not  for  his  fljrfre,  however,  that  the  objection  is 
ever  allowed;  but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  real  justice, 
as  between  him  and  the  plaintiff,  by  accident,  if  I  may  say."  We 
have  already  seen  that  this  objection  was  not  allowed  in  the  leading 
case  upon  our  question,  nor  was  it  allowed  to  prevail  in  any  of  the 
succeeding  cases  in  England  or  America.  In  Richardson  vs.  Mellish, 
2  Bing.,  '242  (1824),  Burroughs,  J.,  joined  in  the  protest  of  Mr. 
Chief  Justice  Best,  "against  arguing  too  strongly  upon  public  policy; 
it  is  a  very  unruly  horse,  and  when  you  get  astride  it,  you  never 
know  where  it  will  carry  you.  It  may  lead  you  from  the  sound 
law.  It  is  never  urged  at  all  but  when  other  points  fail."  Lord 
Campbell  was  of  a  like  opinion,  in  Hilton  vs.  Eckersley,  6  E.  &  B., 

47  (1855). 
We  conclude,  therefore,  that  as  a  result  of  the  cases  actually 

decided,  the  general  rule  may  be  stated  as  follows :     Where  the  sale 
is  completely  executed  in  the  State  of  the  vendor  and  is  there  lawful, 
the  sale  will  be  upheld  in  the  courts  of  the  vendee's  State,  and  the 
vendor  may  there  recover  the  price,  although  the  resale  is  there 
unlawful,  and  the  vendor  knows,  or  has  reasonable  caase  to  believe, 
such  resale  to  be  unlawful.     And  this,  notwithstanding,  that  the  sale 
may  have  been  brought  about  through  correspondence,  or  by  orders 
taken  by  the  vendor  himself,  or  his  agent,  from  the  vendee  in  the 
prohibiting  State.     But  the  vendor's  connection  with  the  transaction 
must  have  ceased  in  his  own  State,  either  by  delivery  to  the  vendee 
himself,  or  to  his  agent,  as  a  common  carrier,  for  transportation.    If, 
however,  the  contract  of  sale  is  executed  in  the  State  of  the  vendee, 
by  delivery  there,  either  by  the  vendor  himself,  or  his  agent,  as  a 
common  carrier,  to  whom  the  vendor  pays  the  freight  on  his  account, 
or  if  the  vendor  is,  in  any  way,  interested  in  the  illegal  design  of 
the  vendee,  and  is  connected  by  contract  in  deriving  profit  from  the 
unlawful  resale  by  the  vendee,  or  enables  the  latter,  by  participa- 
tion, to  effect  his  illegal  purpose,  whether  by  sending  the  goods  in 
a  disguised  form,  or  by  giving  the  carrier  particular  directions  so  as 
to  conceal  their  mode  of  transportation,  the  vendor  will  be  debarred 
of  all  remedy  for  the  price  of  the  goods,  or  the  enforcement  of  the 
eontract  of  sale  in  the  courts  of  the  prohibiting  State. 
8t.Loui8,Mo.  Simon  Obermeyer. 
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We  are  taught  to  pray  "lead  us  not  into  temptation."  We  are 
also  enjoined  to  avoid  even  the  appearance  of  evil.  This  sacred 
rule  our  Judges,  when  upon  the  bench,  apply  to  the  conduct  of 
human  affairs,  and  hold  him  to  a  strict  account  who  has  laid  himself 
open  to  suspicion,  and  require  him  against  whom  a  presumptive 
case  is  made,  to  explain  his  conduct  so  as  to  show  his  innocence. 
And  justly  and  wisely  do  they  so.  But  all  true  rules  work  both 
M'ays,  and  apply,  in  principle,  as  well  to  the  Judge  as  to  him  to  be 
judged. 

The  recent  impeachment  and  trial  of  the  Judges  in  New  York 
will,  we  trust,  suggest  a  lesson  as  well  to  some  who  sit  upon  the 
bench,  with  consciences  void  of  offense,  as  to  some  who  practice 
before  them,  if  with  honesty,  then  with  greater  zeal  than  propri- 
ety. It  is  the  old  lesson  to  avoid  alike  temptation  and  the  appear- 
ance of  evil. 

We  do  not  now  write  of  the  consciously  corrupt,  nor  indeed  of 
individuals,  whether  pure  or  corrupt,  but  rather  of  a  habit — ^a 
dangerous  and,  we  fear,  a  growing  habit— of  some,  both  upon  the 
bench  and  at  the  bar — that  of  knowing  of  and  discussing  causes  out 
of  court. 

Whenever  the  common  law  prevails,  certain  rules  of  procedure 
have  been  adopted,  not  by  caprice,  but  as  the  most  logical  and 
the  safest  method  of  investigating  a  cause.     It  is  not  claimed  that 
truth  is  always  reached  by  these  rules ;  that  would  be  to  pronounce 
them  infallible.     It  is  true  that  the  innocent  sometimes  suffer — the 
guilty  oflen  escape.    It  is  true  that  the  righteous  cause  is  sometimes 
lost,  and  the  unjust  prevails,  and  yet  no  rule  of  law  violated.    The 
Judge  who  has  heard  many  causes  must  sometimes  have  had  his 
soul  sore  vexed  at  the  short-handedness  of  the  law.     But  others 
have  sat  upon  the  Bench  before  the  Judge  of  the  present  day;  many 
wise  men,  learned  in  the  law,  have  sat  there,  and  many  good.    Per- 
adventure  they,  too,  have  sometimes  wished  to  know  more  of  a  case 
than  that  developed  before   them.     Sometimes,  may  be,  they,  too, 
have  wished  they  could  do  more  exact  justice  than  the  law;  and  yet 
the  law  we  live  under  has  come  down  enlightened,  doubtless,  by 
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their  wisdom  and  tempered  with  their  justice^  but  handed  down  to 
us  by  them  as  the  safe  rule  of  our  conduct. 

A  cause  is  brought  before  a  court,  and  the  pleadings  are  read. 
The  party  seeking  redress  has  given  his  statement  of  his  case — has 
told  the  wrong  of  which  he  complains^  and  has  asked  the  remedy 
he  seeks.    The  other  side  has  answered^  giving  his  version  of  the 
matter,  and  stating  his  defense,  to  which  tjie  party  seeking  redress 
has  replied.     Then  the  evidence  has  been  heard.    The  plaintiff  has 
produced  the  evidence  he  thought  necessary  to  maintain  his  cause, 
and  the  defendant  has  met  it  with  such  as  he  relies  upon,  which  the 
plaintiff  has  again  been  allowed  to  meet  and  explain.    Then  the 
argument  has  been   heard,  the  plaintiff's    counsel    presenting    to 
the  court  his  client's  case  as  developed  in  the  pleadings  and  evi- 
dence, and  citing  to  it  the  decisions  and  rulings  in  similar  or  anal- 
ogous cases  found  in  the  books.    The  defendant's  counsel  has  then 
explained  the  case,  as  he  and  his  client  see  it,  and  the  plaintiff  has 
again  been  allowed  to  reply,  restricting  himself  to  comments  upon 
what  has  gone  before,  pleading,  evidence  and  argument.     But  what 
avails  it  all,  if,  after  the  solemn  trial  in  open  court,  the  pleadings, 
the  examination  of  witnesses,  watched   during  its  progress  with 
jealousy  by  counsel  on  either  side,  the  arguments,  opening  defense 
and  reply,  the  Judge  takes  private  advisement,  and  that  of  a  party 
to  the  cause  ? 

Unconscious  of  evil  though  he  may  be,  the  Judge  who  permits 
himself  to  be  approached  at  all,  except  from  the  Bar,  is  likely  to  be 
approached  when  he  is  the  least  aware  of  it.  "  Lead  us  not  into 
temptation,"  and  he  may  add,  let  me  not  tempt  others. 

It  is  stated  of  an  eminent  American  jurist,  that  having  heard  an 
application  for  an  injunction,  and  reserving  his  decision  for  a  longer 
period  than  the  parties  to  the  cause  deemed  to  their  interest,  one  of 
the  counsel,  an  able  and  estimable  lawyer,  was  induced,  by  the  im- 
portunity of  his  client,  to  approach  his  Honor  and  to  ask  "  when 
he  would  deliver  his  opinion?"  "  WTien,  sir,  do  you  ask?" 
replied  the  Judge.  "  Next  you  would  ask  how,  and  that,  sir,  would 
not  be  fiir  from  a  contempt."  The  rebuke  was  merited.  To  ques- 
tion a  Judge  as  to  when?  howf  or  whatf  about  a  case  before  him  is 
a  contempt — ^that  kind  of  contempt  which  Lord  Hardwicke  defined 
as  "  scandalizing  the  Court  itself."     2  Atk.,  471. 

We  all  know  the  anecdotes  which  are  told  of  Sir  Matthew  Hale, 
and  have  enjoyed  the  rebuff  which  the  gentleman  of  the  west 
county  administered  when  the  Judge  insisted  upon  paying  for  the 
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venison  sent  him  in  the  ordinary  and  formal  etiquette  of  the  times  by 
one  who  happened,  in  that  instance,  to  have  had  a  cause  before  him. 
"From  the  needless  fear  of  selling  justice  your  Lordship  delays  it 
I  withdraw  my  record."  But  Sir  Matthew,  for  the  time  he  lived 
in,  erred,  if  at  all,  upon  the  right  side,  "for  the  gift  blindeth  the 
wise  and  perverteth  the  words  of  the  righteous."  Is  it  not  better, 
in  our  time,  that  honest  judges  should  incline  to  the  same?  Better 
to  have  insisted  upon  paying  for  the  venison  before  he  heard  the 
cause  of  the  giver,  than  like  Sir  Thomas  More,  honest  as  he  is 
now  believed  to  have  been,  to  have  drunk  even  his  own  wine  from 
tlie  proffered  cup  before  he  restored  it. 

A  few  years  ago  Lord  Chancellor  Cottenham  had  occasion  to 
express  himself  very  earnestly  upon  the  subject  of  private  commu- 
nications to  a  Judge.*     In  1843  Mr.  D.  O.  Dyce  Sombre  was  found 
lunatic,  and  his  wife  and  another  person  appointed  committees  of 
his  person.     Between  1843  and  1849,  several  applications  had  been 
made  to  the  Lord  Chancellor  to  obtain  a  supersedeas  of  the  com- 
mission, and  upon  these  applications  the  alleged   lunatic  had  under- 
gone various  examinations,  but  the  result  had  been  uniformly  un- 
favorable to  the  proof  of  the  recovery  sought  to  be  established. 
The  case  came  again  before  the  Lord  Chancellor  in  January,  1849, 
and  was  a  very  interesting  one,  but  we  have  only  now  to  refer  to 
that  part  bearing  upon  the  matter  under  consideration.      Lord  Cot- 
tenham, in  delivering  his  opinion,  observed  that  the  circumstances 
under  which   the  case  came  before  him  might  have  raised  much 
difficulty  as  to  the  course  he  ought  to  pursue ;  that  he  owed  a  most 
important  duty  towards  the   court  over  which  he  presided,  in  vrhich 
all  those  who  were  under  the  necessity  o(  resorting  to  it  were  inter- 
ested, and  after  noticing  previous  petitions  and  orders  in  the  case, 
especially  one  upon  a  report  made  to  him  December  22,  1848,  goe» 
on  to  make  the  observations  to  which  we  wish  now  to  call  the  atten- 
tion of  the  profession  whether  on  the  bench  or  at  the  bar.    Com- 
menting on  the  report  just  alluded  to,  his  Lordship  observed   that 
the  correctness  of  the  report  was  not  then  disputed,  and  goes  on  to 
remark : 

'^Not  long  after  this  I  received  two  communications  of  a  character 
unexampled^  I  hope,  in  the  history  of  this  court,  the  first  datod  the 
24th  December,  1848,  two  days  aft;er  Mr.  Dyce  Sombro's  petition  for 
a  supersedeas  had  been  reftised  with   the  concurrence  of  his  coansel. 

^  In  the  matter  of  Dyoe  Sombre,  1  Mac'n.  and  Gird,  116. 
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signed  by  Dr.  Parris,  Dr.  Mayo,  Dr.  Morrison,  Dr.  Copland  and  Dr. 
Costello.    The  other,  dated  the  18th  of  January,  1849,  and  signed 

by  Lords ,  and  four  other  gentlemen,  and  to  which  was  added 

a  note  by  Sir  O.  T.  This  latter  document  appears  to  have  been 
intended,  principally,  to  introduce  the  former.  There  are,  however^ 
parts  of  it  upon  which  I  shall  presently  make  some  observations.  The 
whole  proceeding  was  most  irregular  and  improper.  Every  private 
communication  to  a  Judge  for  the  purpose  of  influencing  his  decision 
upon  a  matter  publicly  before  him,  always  is^  and  ought  to  be,  reprobated; 
it  is  a  course  calculated,  if  tolerated,  to  divert  the  course  of  justice,  and 
w  considered,  and  ought  more  frequently  than  it  is  to  be  treated  as  what 
it  really  is,  a  high  contempt  of  court.  It  is  too  often  excused  on 
account  of  the  station  in  life  of  the  parties,  and  their  supposed  igno- 
rance of  what  is  due  to  a  court  of  justice.  No  such  excuse  can  be 
inade  in  the  present  instance.  If  this  was  not  intended  as  a  private 
communication,  why  has  it  been  made  in  that  form?  Why  was  it 
not  brought  before  the  court  in  the  u.<*ual  manner,  through  the 
Bolieiior  and  counsel  of  the  party  who  alone  can  be  recognized  as  rep- 
resenting him?    I  have  received  from  two  of  the  subscribers  to  that 

letter,  Lord ,  and  Lord ,  assurances  that  nothing  disro- 

ppeetful  to  myself  was  intended  by  that  communication.  I  never 
considered  it  in  that  light,  but  as  a  Judge  of  the  court,  against 
which  the  contempt  has  been  committed,  I  am  bound  to  express  ray 
bigh  reprobation  of  the  course  pursued." 

Thanks  are  due  to  the  Lord  Chancellor  for  thus  exposing  and 
holding  up  to  the  reprobation  of  the  public  the  conduct  of  the  per- 
sons of  high  rank^  who,  in  their  anxiety  to  serve  the  cause  of  a 
person  whom  they  deemed  oppreased,  forgot  the  respect  due  to  a 
court.  That  no  disrespect  was  intended  personally  to  the  high 
official  whom  they  thus  approached,  was  no  excuse.  The  contempt 
was  in  violating  the  dignity  of  the  court  over  which  he  presided. 

A  still  more  recent  instance  of  the  scrupulous  care  with  which 
the  courts  of  England  giiard  against  any  approach,  except  from  the 
bar,  and  in  open  court,  occurred  in  the  first  Tichborne  trial  {Tich- 
borne  vs.  Lushington) ;  the  most  remarkable  case,  perhaps,  in  the 
Listory  of  English  jurisprudence. 

It  will  be  recollected  that  Sergeant  Ballantine,  in  opening  the 
case,  had  stated  that  before  "Sir  Roger,"  as  he  termed  the 
'^claimant,"  had  left  England,  he  had  put  into  the  hands  of  a  Mr. 
Gosford  a  sealed  package,  telling  Mr.  Gosford  that  it  contained 
certain  directions  to  be  followed  in  the  event  of  his  death,  that  the 
contents  of  that  package  were  known  to  no  human  being  but  him- 
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self,  the  claimant,  that  it  was  in  the  power  of  the  defense  to  produce 
the  package,  that,  as  the  court  would  see,  it  would  not  be  produced, 
but  that  the  '^claimant"  would  undertake  to  tell  the  contents. 

The  "claimant,^^  in  the  examination,  had  not  come  directly  and 
squarely  up  to  the  statement  of  his  counsel,  avoided  the  challenge  to 
fulfil  Sergeant  Ballantine's  promises,  but  in  the  cross-examination 
had  sworn  that  the  package  contaiued  a  document  or  documents, 
whether  one  or  more  he  was  uncertain,  providing  for  his  cousin  in 
case  she  should  prove  eticierUe,  he  having,  lie  swore,  seduced  her, 
naming  time  and  place. 

The  case  had  progressed  very  slowly,  and  little  had  been  done 
when  an  adjournment  was  proposed  for  the  convenience  of  court 
and  counsel.  But  at  what  a  sacrifice  to  the  pure  wife  who,  with  her 
husband,  had  been  sitting  in  the  crowded  court  while  this  gross 
charge  had  been  publicly  made  against  her?  No  rest  nor  peace 
could  there  be  for  that  family  during  the  long  vacation  which  the 
court  and  counsel  desired  to  enjoy.  But  more  than  this,  the  mother, 
whose  testimony  alone  could  vindicate  the  purity  of  the  unhappy 
lady,  was  an  aged  person,  whose  term  of  life  was  short,  at  most ; 
would  probably  be  the  sooner  ended  by  the  distress  of  the  vulgar 
notoriety  in  which  the  imposter  had  involved  her  daughter's  honor. 
Surely  she  might  plead  with  the  Chief  Justice  of  the  country,  not 
to  allow  her  to  go  down  to  the  grave  without  an  opportunity  to 
testify  to  her  daughter's  purity. 

Under  these  circumstances  Lady  Doughty,  the  mother  of  lif  rs. 
RadcliiFe,  the  injured  lady,  wrote  to  the  Chief  Justice,  imploring 
his  Lordship  to  take  into  consideration  her  advanced  age  and  her 
failing  health,  so  increased  by  the  intense  suffering  caused  by  the 
cruel  charges  brought  against  her  only  child,  and  praying  him  not 
to  oppose  the  efforts  that  the  Tichbome  and  Arundel  families  were 
making  to  prevent  delay  in  the  hearing  of  the  cause. 

But  not  even  under  these  circumstances  would  the  Court  allow 
itself  to  be  privately  approached  with  impunity.  Availing  himself 
of  a  delay  in  the  proceedings  on  the  thirty-fifth  day  of  the  trial, 
the  Chief  Justice  thus  alluded  to  the  subject: 

'^I  have  received  a  letter  to  which  it  is  necessary  I  should  call  the 
attention  of  counsel  on  both  sides.  It  purports  to  be  written  by  a 
lad}'  materially  intf^rested  in  this  cause,  and  it  was  sent  to  me  at  my 
private  address,  I  presume  without  the  knowledge  of  counsel  on 
either  side.  The  circumstances  under  which  the  lady  has  written  to 
me  might,  in  consequence  of  the  peculiar  position  in  which  ^he  is 
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placed,  excuse  her  addressing  me  on  the  suhject,  and  of  course  if  the 
letter  had  been  confined  to  matters  with  which  she  individually  had 
to  deal,  I  should  have  simply  handed  the  letter  to  the  opposite  party 
and  the  counsel  on  both  sides.  But  unfortunately  it  professes  to  be 
written,  as  you  will  see  in  a  moment,  not  only  on  behalf  of  the  lady 
herself,  but  on  behalf  of  some  of  the  parties  to  the  cause.  Now  if 
ihe\j  have  made  use  of  this  lady  for  the  purpose  of  making  a  representation 
on  their  behalf,  nothing  could  be  more  reprehensible,  because  it  is  a  direct 
communication  from  some  parties  to  the  cause  to  the  Judge,  not  through 
tkir  counsel,  or  legal  advisers,  but  through  a  witness.  Having  made 
that  observation  I  will  now  hand  the  letter  to  the  Solicitor  General 
and  to  Brother  Ballantine.  You  will  see  from  whom  it  comes.  Be 
kind  enough  to  ascertain  whether  it  is  a  letter  of  the  lady  from 
whom  it  purports  to  come,  and  whether  parties  to  the  cause  author- 
ized her  to  write  it  and  send  it  to  me.  You  will  also  be  good  enough 
to  say  whether  it  was  written  with  or  without  the  knowledge,  or 
sanction,  of  the  counsel  and  legal  advisers  on  both  sides." 

The  letter  was  then  handed  to  the  Solicitor  General,  who  repre- 
sented the  Tichbome  family,  and  to  Sergeant  Ballantine,  and  the 
latter,  after  reading  it,  observed  that  the  letter  had  been  written  by 
a  lady  of  advanced  age,  and  as  far  as  he  was  concerned,  he  could 
fully  excuse  her  anxiety.     To  this  the  Chief  Justice  said : 

"So  far  as  the  lady  herself  is  concerned,  we  should  all  be  agreed 
that  the  writing  of  the  letter  was  excusable,  but  the  serious  part  of 
the  matter  lies  in  the  statement  that  she  had  been  deputed  by  the  par- 
^f>s  to  the  cause  to  make  a  representation.  If  they  have  done  so  it  is  a 
w'csf  improper  and  reprehensible  procee  Hug.' 

And  again : 

"  As  I  have  already  said,  the  most  serious  part  of  the  letter  is 
that,  according  to  her  statement,  sAe  has  been  deputed  by  the  defendants 
in  the  cause  to  write  to  me,  instead  of  making  an  application  to  me  in 
open  court  and  through  counsel.'' 

The  Solicitor  General,  with  his  Lordship's  consent,  then  read  the 
letter, and  added: 

*'I  must  say  that  this  has  reached  my  ears  and  knowledge  for  the 
first  time.  I  might  almost  venture  to  complain  that  your  Lordship 
should  suppose  otherwise.'^ 

The  Chief  Justice  assured  him  that  he  had  not  supposed  so,  but 
that  it  was  necessary  to  ask  the  question.  But  Sergeant  !EiaIlantine 
was  not  content  with  this,  and  required  that  Sir  John  Coleridge 
should  be  instructed  by  his  solicitors  to  say  that  they  knew  nothing 
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of  it,  when  Mr.  Dobinson,  one  of  them,  on  their  part,  likewise  dis- 
claimed all  knowledge  of  the  letter. 

The  Chief  Justice,  after  some  further  remarks,  in  which  he  com- 
plained "  it  appeared  as  if  some  influence  of  a  private  kind  were 
used  in  other  quarters,''  declined  to  alter  the  arrangement  which 
Lady  Doughty  has  thus  earnestly,  if  unadvisedly,  appealed  to  him 
to  set  aside.^ 

We  have  quoted  the  decision  at  some  length  as  illustrating  the 
opinion  of  the  profession  in  England  in  regard  to  private  commu- 
nications to  a  Judge. 

The  Solicitor  General  complained  that  the  Chief  Justice  should 
suppose  that  Lady  Doughty's  communication  had  been  made  with 
his  knowledge,  while  the  claimant's  counsel  presses  him  to  say  that 
he  was  instructed  by  his  solicitors  that  they  knew  nothing  of  it. 
Throughout  the  decision,  both  Bench  and  Bar  recognize  as  dishon- 
orable any  attempt  privately  to  influence  a  Judge,  the  Bench  resent- 
ing, and  some  of  the  Bar  endeavoring  only  to  excuse,  under  the 
circumstances  of  the  case,  the  irregular  remonstrances  of  one  so 
deeply  affected  by  the  action  of  the  Court. 

The  judges  in  England  we  see  in  these  recent  cases  repelling,  as 
of  old,  informal  approaches  to  them,  though  made  by  the  best  in  the 
land.  Many  of  our  courts,  especially  in  the  older  States,  are  equally 
jealous  of  that  dignity,  as  well  as  purity,  nor  do  we  mean  to  imply 
that  our  courts  are  generally  open  to  improper  approaches.  But  it 
is  nevertheless  true  that  there  is  great  danger  in  this  respect  ia  the 
increasing  disregard  of  formality  in  our  proceedings. 

Technical  forms  and  ceremonies  are  said  to  be  obsolete.  We  set 
aside  the  settled  forms  of  pleading  because  they  require  an  appren- 
ticeship, such  as  the  saw  and  the  hammer,  or  the  tongs  and  the 
anvil,  and  then  we  abolish  the  rules  of  practice  as  to  obstmcttons  to 
the  approaches  of  justice.*    We  seek  to  allow  every  one  to  come  to 

*  Note. — A  somewhat  similar  instance  is  mentioned  by  Hon.  W.  F.  Cooper,  in  one 
of  his  very  interesting  articles  (No.  3).  upon  Engliali  and  French  Law,  in  this 
Review,  vol.  2,  page  445,  in  which  the  Chief  Justice  (Q.  B.)  Cockbum  reproved  a 
young  German  who  had  written  his  Lordship  a  letter  apparently  to  hasten  his  cause. 

^Is  there  atiything  whereof  it  may  be  said,  See  1  this  is  new?  it  hath  been  alreadr 
of  4»ld  time  which  was  before  us.  As  we  complain  so  did  the  philoeopher  of  ol<L 
**  It  is  a  marvelous  thing/'  says  Socrates,  "  that  when  men  desire  to  learn  the  mt  of 
playing  on  musical  instruments,  or  how  to  manftge  horses,  or  to  become  sldQIed  in 
any  other  such  accomplishment,  they  do  not  seek  to  attain  their  object  by  continual 
efforts,  without  any  instruction  whatsoever,  but  they  follow  the  directioiu,  and  per- 
form the  tasks,  dictated  by  the  judgment  of  all  who  havtf  already  acquired  the 
mastery  of  such  arts.  But  when  they  wish  to  pleAd,  or  to  direct  the  affairs  <i 
State,  then  they  ima^^ne  that,  without  any  prior  preparation  or  atodhf,  they  are 
quite  fit  and  capable  of  so  doing :    Zoi.  Mem^  Liber  iv.,  chap.  2, 1 6. 
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the  judge  with  his  own  story  in  his  own  way,  then  he  chooses  his 
own  time  and  place,  and  justice  sits  no  longer  blind  in  open  court, 
but  to  use  an  expression  which  has  risen  with  the  occasion  for  it, 
"sees"  in  chambers. 

Let  US  raise  high  the  bench  upon  which  our  judges  sit,  and 
strengthen  the  bar  which  separates  them  from  the  advocates,  that 
the  public  may  hear  and  see  all  that  is  said  and  done  in  the  admin- 
istration of  justice.  Let  our  judges  and  counsel  bear  in  mind  that  a 
private  approach  to  a  judge  is  seldom  less  than  a  contempt  of  court, 
and  rarely  otherwise  than  discreditable  to  the  counsel  who  makes  it. 
Let  oar  judges,  regarding  with  suspicion  even  the  mention  of  a 
cause  out  of  court,  resent,  as  their  brethren  to  whom  we  have 
alluded  have  done,  any  such  approach,  and  our  counsel,  jealous  of 
their  honor,  shun  occasion  for  the  vindication  even  of  their  upright- 
ness. And  bench  and  bar  observing  the  mutual  ceremonious  respect 
5K)  necessary  in  ^maintaining  the  dignity  and  purity  of  our  courts 
will  continue  to  enjoy  the  honor  accorded  to  no  other  branch  of  our 
government. 

Edward  McCrady,  Jr. 

Charleston,  South  Carolina, 
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"  All  political  power  is  inherent  in  and  derh'^ed  pROif 
THE  PEOPLE.  All  just  governments  are  founded  on  theib 
authority  and  instituted  for  their  benefit,  and  public 
officers  and  magistrates  are  their  servants  and  agents. 
The  people,  therefore,  have  at  all  times  an  inalienable 

AND  indefeasible  RIGHT  TO  INSTITUTE,  ALTER  OR  REFORM  THEIR 
governments     in     SUCH     MANNER    AS    SHALL     SEEM     TO     THEM 

PROPER." — ConstUiUiotis  of  the  Statea, 

It  is  not  here  proposed  to  re-argue  the  broad  question  of  the 
nature  of  our  political  system,  but  simply  to  clear  away  some  of 
the  cobwebs  which  political  spiders  have  spun  and  woven  around 
the  sovereignty  of  "the  people;"  in  other  words,  to  ascertain 
the  plain  legal  meaning  of  our  fundamental  political  axiom  that 
"the  people"  are  sovereign,  and  to  point  out  the  necessity  of  adher- 
ing to  it  strictly  in  all  attempts  at  constitutional  interpretation. 

Presuming  that  the  members  of  the  profession  are  not  wholly 
ignorant  of  our  political  history,  and  prefer  a  statement  which  they 
can  readily  prove  to  be  true  to  one  which  they  can  as  readily  prove 
to  be  false,  we  may  venture  to  rest  upon  the  truth  of  the  following 
propositions : 

At  the  time  of  the  revolt  of  the   British  colonies  and  of  the 
opening  of  their  history  as  the  original  thirteen  States  of  the  Union, 
there  appeared  in  each  a  separate,  independent  and  self-constituted 
body  of  electors,  at  whose  sovereign  will  and  pleasure  the  powers 
of  their  State  and  State  government  were  subsequently  held  and 
exercised ;  and  not  only  the  original  Articles  of  Confederation,  but 
also  the  present  Constitution  of  the  Union,  derived  authority  and 
obligation  from  no  other  ultimate  source  or  sources  than  the  several, 
independent  and  sovereign  sanctions  given   and   pronounced  by 
those  several,  independent  and  sovereign  bodies  of  electors.    By 
the  side  of  these  original  bodies  of  electors  a  greater  number  of 
others  have  since  grown   up  and  have  assumed  and   enjoyed    a 
perfect  equality  with  the  original  bodies.     Thus  now,  as  at  first  and 
at  all  times  in  our  history,  the  several  bodies  of  electors  are  not 
only  "  the  people,"  and  the  only  people  known  to  our  political  sys- 
tem, but  they  are  also  the  several  political  States,  and  the  only  States 
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known  to  our  Constitutions  as  the  United  States  of  America.    The 
expression^  "We,  the  people,"  in  a  State  constitution,  refers  to  the 
body  of  electors  by  whose  sole  action  it  w«s  ordained  and  estab- 
lished; and  the  broader  expression,  "  We,  the  people  of  the  United 
States,^'  in  the  Federal  Constitution,  in  like  manner,  originally 
meant  the  several  bodies  of  electors  by  whose  several  ordinances  of 
ratification  that  Constitution  was  ordained   and   established,  and 
now  means  the  several  bodies  of  electors  firom  whose  several,  inde- 
pendent imd  sovereign  sanctions  it  now  derives  its  only  authority, 
%n)ficance  and  importance.    Nowhere  can  be  found  in  our  history 
a  single  instance  of  an  authorized  act,  either  on  the  part  of  a  dele- 
Kste,  representative,  magistrate,  or  other  public  official,  State  or 
Federal,  where  the  authority  for  such  act  had   not  its   ultimate 
somroe  in  the  sovereign  power  and  independent  action  of  some  one 
or  more  of  the  several  bo£es  of  electors  composing  the  several 
States. 

It  can  hardly  be  necessary  to  notice  the  suggestion  which  has 
often  been  made,  that  the  several  original  bodies  of  electors  derived 
their  several  sovereign  powers  from  the  common  consent  of  the 
whole  American  people  as  composing  a  single  political  body.  That 
consent  is  like  the  consent  of  the  people  of  Europe  to  the  govern- 
ments established  by  their  kingly  rulers.  It  was  never  asked  for, 
and  is  nowhere  evidenced. 

Is  it  imagined  that  the  source  of  the  political  rights,  enjoyed  by 
each  of  those  bodies,  may  be  traced  to  the  Revolutionary  Congress  ? 
The  truth  is,  that  the  several  original  electoral  bodies,  each  as  a 
privileged  body  wholly  independent  of  the  others  and  subject  only 
to  the  British  Crown,  existed  from  the  times  of  the  earliest  settle- 
cnente  down  to  the  period  of  the  Revolution ;  that  the  first  political 
act  of  the  Kevolution  was  the  separate  and  independent  assumption 
of  political  sovereignty  by  each  of  those  bodies  as  a  self-consfituted 
and  self-incorporated  political  community  or  State;  and  that  every 
monber  of  the  Revolutionary  Congress  held  his  appointment  and 
^^ommiaBion  as  a  deputy,  delegate  or  representative  of  some  one  of 
tlMse  bodies  in  particular  and  not  as  a  deputy,  delegate  or  representa- 
tive of  the  people  of  America  in  general.  It  might  be  argued  that  the 
assamption  of  sovereignty  by  each  of  those  several  bodies  of  elec- 
tor^ was  nothing  more  in  the  last  analysis  than  mere  usurpation* 
The  political  power  in  every  country,  and  under  all  forms  of  gov- 
emment  alik^  originally  arises  from  nothing  but  usurpations  by  one, 
or  by  aottay,  upon  what  are  called  the  natural  r^hts  of  man ;  andt 
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thence  there  necessarily  exists  a  constant  warfare,  bloody  or  blood- 
less, between  the  rulers  and  the  ruled,  the  former  constantly  striv- 
ing to  secure  themselves  in  their  usurpations,  and  the  latter  always 
demanding  an  enlargement  of  their  rights  and  liberties.  It  is 
absurd  to  talk  of  government  originally  inaugurated  upon  the  com- 
mon consent  of  all  the  people  subject  to  its  operations.  And  it  h 
perfectly  clear  that  the  only  security  any  government  can  have 
against  rebellions  and  forcible,  re  volutions,  or  that  any  people  can 
have  against  oppression  and  tyranny,  is  in  some  such  peaceable 
method  of  political  revolution  as  is  (imperfectly)  provided  and 
secured  by  our  Constitutions. 

No  way  is  hence  open  by  which  to  trace  the  sovereignty  of  each 
several  body  of  electors  to  a  source  beyond  themselves,  unless  we 
adopt  the  course  of  some  with  respect  to  the  eminent  domain,  and 
trace  it  to  concessions  or  grants  by  the  British  Crown.      Pursuing 
that  course,  however,  a  grateful  remembrance  of  Greorge  III.  should 
arise  in  our  breasts  for  his  graceful  acknowledgment  of  the  sove- 
reignty and  independence  of  each  of  those  bodies  by  the  treaty  of 
peace.     Indeed,  to  deny  that  each  of  the  original  bodies  of  electors 
existed,  and  continued  to  exist,  from  the  moment  of  throwing  off 
their  allegiance  to  the  British  Crown,  as  a  self-constituted  and  self- 
incorporated  body,  possessed  of  sovereign  power,  that  is,  as  a  sove- 
reign community  or  State,  is  not  only  to  break  from  the  bonds  of 
truth  and  good  &ith,  but  also  to  deny  the  validity  of  each  and  of 
all  our  Constitutions  of  government.     But  if  any  one  of  those 
political  communities  is  sovereign  every  other  in  the  Union  is  also 
sovereign.      No  one  denies  the  equality  of  the  States  as  political 
bodies.    A  voluntary  Union  of  republican  States  was  never  possible 
upon  any  other  principle,  or  in  any  other  way,  than  by  the  separate 
and  independent  exercise  of  sovereignty  by  each  of  such  States.   And 
the  very  existence  of  such  a  Union  involves  the  existence  of  juat 
such  States. 

It  is  unnecessary  to  refer  to  the  earlier  decisions  of  the  Supreme 
Court  of  the  United  States  in  which  the  sovereignty  of  **the 
people '^  was  recognized  as  identical  with  the  sovereignty  of  the 
States.  For,  notwithstanding  all  that  was  said  and  written  in 
support  and  defense  of  the  (not  unnatural)  tendency  of  things 
towards  centralization  during  the  late  war,  the  language  of  that 
court  is  in  perfect  accord  with  the  sovereignly  of  "the  people" 
as  political  communities  of  free  citizens  or  electors.  "A  State/' 
.«««  *^at  court,  "  in  the  ordinary  sense  of  the  (Federal)  Constitn- 
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tion,  is  a  political  community  of  free  citizens^  occupying  a  territory 
of  defined  boundaries^  and  organized  under  a  government  sanctioned 
and  limited  by  a  written  Constitution^  and  established  by  the  con- 
sent of  the  governed.     It  is  the  union  of  such  States,  under  a 
common  Constitution,  which  forms  the  distinct  and  greater  political 
unit  which  that  Constitution  designates  as  the  United  States,  and 
makes  of  the  people  and  States  which  compose  it,  one  people  and 
one  country,"    {Texas  vs.  WhUe,  7  Wallace's  Rep.,  721.)     In  the 
same  case,  that  court  declares,  *^  that  the  preservation  of  the  States 
and  the  maintenance  of  their  governments  are  as  much  within  the 
design  and  care  of  the  (Federal)  Constitution  as  the  preservation 
of  the  Union  and  the  maintenance  of  the  national  government; 
and  that  that  Constitution,  in  all  its  provisions,  looks  to  an  inde- 
strnctible  Union,  composed  of  indestructible  States.^'  {Ibid.,  725.) 
The  States,  then,  are  "political  communities  of    free  citizens ;'* 
that  is,  of  electors;  for  the  expression,  "free  citizens,"  is,  in  our 
Constitutions,  synonymous  with   the  term  electors;    and  no  one 
maintains  tl\at  "  citizens,"  simply  as  such,  either  of  a  State  or  of 
the  United  States,  hold  or  ever  held  political  power.    The  union 
of  these  "political  communities,"  under  a  common  Constitution, 
that  Constitution  designates  as  the  United  States.     And  the  pre- 
servation of  these  States,  and  the  maintenance  of  their  governments, 
''are  as  much  within  the  design  and  care  of  that  Constitution  as  the 
preservation  of  the  Union  and  the  maintenance  of  the  national 
government."    This,  as  is  evident,  is  just  such  a  fundamental  and 
all-comprehensive  interpretation  of  the  Federal  Constitution  as  was 
necessary  frx>m  the  beginning ;  and  the  opinion  of  the  court  in  the 
case  may  be  unreservedly  accepted,  not  only  as  a  clear  and  conclu- 
sive exposition  of  the  legal  8tatu8  of   the  seceded    States  during 
''the  late  unpleasantness,"  but  also  as  foreshadowing  the  grounds 
of  its  later  decisions  of  questions  arising  in  consequence  of  the  war. 
The  grand  and  fundamental  stand-point  of  that  court  is,  "  that  the 
Federal  Constitution,  in  all  its  provisions,  looks  to  an  indestructible 
Union^  composed  of  indestructible  States  as  political  communities 
of  free  citizens,  each  occnpying  a  territory  of  defined  boundaries, 
and  organized  under  a  government  sanctioned  and  limited  by  a 
written     Constitution    and    established    by  the    consent    of  the 
governed."     "/n  aU  Us  provisions,^'  therefore,  the  common  Con- 
stitution is  to  be  so  judicially  construed  as  to  equally  secure  the 
preservation  of  the  States  and  the  maintenance  of  their  govern-- 
ments  on  the  one  hand^  and  the  preservation  of  the  Union  and 
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the  maintenance  of  its  government  on  ilie  other.  '^The  people" 
appear  to  have  taken  the  same  view.  When  they  saw  that  the 
existence  of  the  Union  was  endangered,  they  promptly  espoused 
its  cause  and  its  government.  When  they  shall  see  that  the  exist- 
ence of  the  States  is  endangered,  whether  from  the  tendency  to 
centralize  all  power  in  the  government  of  the  Union,  or  from  any 
other  cause,  they  will  doubtless  as  promptly  assert  and  maintain 
their  sovereignty  as  'Apolitical  communities  of  free  citizens,"  each 
having  its  own  territory,  its  own  Constitution,  its  own  government  and 
its  own  laws.  It  is  hardly  probable  that  in  suppressing  a  rebellion, 
the  several  political  communities  which  remained  true  to  their  con- 
stitutional relations  meant  the  creation  of  a  power  which  ooold 
exist  only  in  their  down&U  and  ruin.  If  they  did  not,  they  will 
insist  upon  an  interpretation  and  construction  of  the  Federal  Con- 
stitution which  rec<^ni2es  their  true  character  and  essential  sover- 
eignty as  such  communities. 

There  is  doubtless  a  well-understood  distinction  between  the  inter- 
nal and  the  external  sovereignty  of  political  States;  a  distinction 
analogous  to  that  between  the  absolute  and  relative  rights  of  per- 
sons.   The  internal  sovereignty  of  a  State  relates  to  whatever  pecu- 
liarly   concerns    itself — its    preservation,    self-government    and 
domain.     Its  external  sovereignty  relates  to  affidrs  in  which  others 
with  itself  are  equally  interested.    In  the  exercise  of  the  one,  \\s 
power  is  unlimited;  while  in  the  exercise  of  the  other,  it  mast  be 
eontix>lled  by  the  law  of  nations  and  its  compacts  or  treaties  with 
other  States.    The  principle  of  this  distinction  has  always  been 
recognized  in  our  sydtem  of  governments.    On  no  other  ground 
can  be  reconciled  the  decisions  of  the  Supreme  Court  of  the  United 
States,  involving  the  power  of  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States.     This  power  is  BOt 
limited  by  its  terms.    But  in  its  judicial  construction,  that  Conrt 
has  held  and  applied  the  rule  that  whatever  commerce  is  confined, 
in  its  operation  and  effects,  within  the  bounds  of  a  particolar  State, 
is  to  be  r^ulated  by  the  government  of  that  State ;  and  whatever 
commerce  extends,  in  its  operation  ,and  effects,  beyond  the  bovinds 
of  a  particular  State,  so  as  equally  to  affect  other  States,  is  to  be 
regulated  by  the  government  of  the  United  States:     Oiblxtns  vs. 
Offden,  9  Wheat.,  194;   Oilman  vs.  Philaddphiaj  3  WalWs   Bep.* 
713;  Pennsylvania  vs.  Wheeling  Bridge  Cb.,  13  How.  U.  S.   K^ 
518;  18  How.  U.  S.  E.,  421;    Wikon  vs.  BlaeUnrd  Creek   Cb^  % 
P^4.    nAK     Here  the  internal  sovereignty  of  each  State  is 
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nized.    And  consequently,  from  the  imperial  point  of  view,  these 
decisions  are  perfectly  irreconcilable.     (See   Pomeroy's  Constitu- 
tional Law,  §  371).      But  the  Federal  CJonstitution  was  neither 
framed  nor  adopted  from  that  point  of  view,     (See  Elliot's  Debates, 
Fol  2,  p.  418 ;  The  Federalist,  No.  37,  pp.  163-165).     Each  of  the 
United  States  is  internally  sovereign,  and  is  governed  by  its  own 
Constitution,  that  is,  by  its  own  will.     The  external  sovereignty  of 
all  in  their  relations  to  each  other  as  political  communities,  is  their 
common  sovereignty,  their  common  will,  which  is  expressed  (so  far 
as  at  all  made  known)  in  their  common  Constitution ;  while,  in  their 
relations  to  foreign  nations,  they  are  one — one  in  peace  and  in  war, 
in  their  treaties  and  all  their  rights,  by  the  law  of  nations.    The  right 
of  eminent  domain  has  always  been  claimed  and  exercised  by  each 
of  the  States  in  virtue  of  its  internal  sovereignty.     And,  therefore, 
the  confiscation  of  enemy's  property  within  the  domain  of  a  State 
might  seem  to  fell  within  its  exclusive  jurisdiction.     (See  Ware  et  al. 
vs.  Hillon,  3  Dall.,  199,  222-225.)     But  this  is  an  exercise  of  the 
war  power;  a  power  which,  so  fer  as  it  relates  to  self-preservation, 
is  doubtless  retained  by  each  State ;   so  fer  as  it  relates  to  foreign 
nations,  is  clearly  confided  to  the  national  government.    The  exer- 
cise of  powers  involving  their  common  relations  to  each  other,  and 
to  foreign  nations,  belongs  to  their  external  sovereignty,  and  is  prop- 
erly confided  to  their  common  government.     And  being  one  as  to 
their  common  sovereignty  and  common  government,  and  as  to  the 
law  of  nations,  that  government  could  rightfully  apply  that  law  to 
its  war  with  States  in  rebellion,  while  looking  to  its  o>vn  Constitu- 
tion for  the  powers  of  war  and  for  powers  concerning  the  restora- 
tion of  the  constitutional  relations  of  the  rebellious  States.    The 
necessary  measures  for  restoring  their  constitutional  governments 
would  involve  the  qualifications  of   electors.     Because,   from  the 
necessities  of  the  case,  and  the  common  usage  of  nations,  persons 
who  had  wielded  the  power  of  the  rebellion  would  be  excluded  from 
all  share  in  the  sovereignty.     As  the  constitutional  relations  and 
governments  of  those  States  should  become  restored,  all  externally 
imposed  restrictions  would  become  thereby  annulled,  and  each  sev- 
eral body  of  electors  would  exist  as  a  self-constituted  and  self-incor- 
porated body,  possessed   of  sovereign   power,  just  as  before  the 
rebellion. 

It  can  not  but  be  evident  that  it  is  only  as  ^c^-constituted  and 
«f[f-incorporated  bodies  of  electors,  that  the  States  of  the  Union 
now  are,  or  ever  were,  sovereign,  or  that  they  ever  ordained  and 


522  "  ITie  People.*' 

established  their  State  Constitution^  or  ratified  the  Constitution  of 
the  United  States.  A  State  Constitution^  then^  as  between  the 
several  free  citizens,  or  sovereign  electors,  composing  a  State,  is 
clearlj  a  compact  between  those  several  individual  sovereigns ;  as 
to  those  who  hold  power  under  it,  it  is  the  Supreme  law  of  the 
State,  and  declares  itself  so  to  be.  In  like  manner,  the  Constitu- 
tion of  the  United  States,  as  between  the  several  sovereign  bodies  of 
electors  composing  the  United  States,  is  a  compact  between  those  sev- 
eral sovereign  bodies;  while  as  to  those  who  hold  power  under  it,  it 
is,  and  declares  itself  to  be,  the  supreme  law  of  the  United  States. 

If  the  character  of  the  one  is  not  changed  by  the  &ct  that  the 
State  government  equally  affects  all  the  people  of  the  State,  neither 
is  the  character  of  the  other  changed  by  the  fiict  that  the  United 
States  government  equally  affects  all  the  people  of  the  United  States. 
Hence,  the  proposition  that  one  of  these  States,  or  bodies  of  elec- 
tors, being  sovereign,  could  not  oblige  itself  to  permanently  abide 
by  the  common  will  of  the  society  of  States,  of  which  it  became  a 
member,  is  not  more  easily  maintained  by  argument  than  its  neces- 
sary counterpart,  that  one  of  the  individual  electors,  one  of  "the 
people,'*  being  sovereign,  could  not  oblige  himself  to  permanently 
abide  by  the  common  will  of  the  electoral  body,  or  society  of  indi- 
viduals, of  which  he  became  a  member.    The  restrictions  imposed 
upon  the  liberty  of  any  one  of  the  individual   electors  composing  a 
State,  are  self-imposed.    So,  too,  those  imposed  upon  the  sovereignty 
of  any  one  of  the  States  composing  the  Union,  are  also  self-im- 
posed.   The  obligation  resulting,  in  either  case,  is  one  of  natural 
persons,  or  of  bodies  of  natural  persons,  and  not  of  governments. 
If  then,  an  individual  elector  can  not  annul  his  compact  and  defy 
his  State,  how  can  a  State,  a  body  of  electors,  annul  its  compact 
and  defy  the  United  States?    The  argument  that  the  bond  in  either 
case  is  only  one  of  plighted  faith,  amounts  to  absolutely  nothing. 
For  a  child  needs  not  to  be  told  that  a  political  system  which  rests 
upon  common  consent,  rests  upon  nothing  but  plighted  fidth. 

It  follows  that  the  sovereign  power  of  final  decision  belongs  no  less 
to  each  individual  elector  of  a  State  in  relation  to  his  confederates, 
than  to  each  individual  State  of  the  Union,  in  relation  to  its  con- 
federates. If  his  decision  upon  a  question  of  his  liberty  must  yield 
to  the  decision  of  the  constitutional  majority  of  his  confederates,  so 
too  the  decision  of  a  State  on  a  question  of  its  so  vereignty  most  like- 
wise yield  to  the  decision  of  a  constitutional  majority  of  its  confeder- 
ates.   In  either  case,  however,  the  power  of  majorities  is  limited  by  the 
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principle  of  equal  rights.  The  constitutional  majority  can,  there- 
fore, impose  upon  the  minority  only  what  they  equally  impose  upon 
themselves^  But  the  power  even  of  constitutional  majorities  is 
stSI  further  limited  by  the  fundamental  principles  which  were 
unanimously  admitted  to  govern  in  the  formation  of  the  social  com- 
pact or  organic  law.  If,  therefore,  even  a  constitutional  majority 
should  change  the  organic  law  so  &r  as  to  totally  subvert  those  fun- 
damental principles,  their  action  would  necessarily  cease  to  bind  the 
minority.  In  the  fiimiliar  language  of  some  of  our  State  constitu- 
tions, the  doctrine  of  non-resistance  of  arbitrary  power^is  absurd, 
slavish  and  destructive  of  the  good  and  happiness  of  mankind. 
And  upon  universal  principles  of  natural  right,  applicable  alike  to 
individuals  and  to  States,  it  is  only  in  matters  which  involve  their 
relations  to  each  other,  and  which  are  of  common  and  equal  impor- 
tance to  all  in  their  common  character  of  members  of  the  same 
society,  that  even  the  will  of  all  is  the  law  of  all.  For  a  man  is 
not  by  nature  so  far  his  own  master  that  he  can  alien  his  nature  or 
the  rights  which  are  essential  to  the  enjoyment  of  his  nature. 

In  these  ominous  times,  when  the  real  issue  is  nothing  less  than 
the  sovereignty  of  government  or  the  sovereignty  of  ^Hhe  people,^  a 
further  recurrence  to  fundamental  principles  and  ancient  land- 
marks might  not  be  unimportant  to  those  whose  profession  it  is  to 
know  and  whose  vocation  it  is  to  defend  the  right.  But  the  design 
of  this  essay  is  accomplished  if  the  true  relation  of  "the  people"  to 
their  constituted  governments  has  been  ascertained  and  defined. 

William  O.  Bateman. 

St  Louis,  Mo. 
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When  the  Constitution  of  the  United  States  was  preseated  to  die 
States  for  ratification^  and  soon  after  its  adoption^  there  was  great 
jealousy  of  the  new  Federal  Gk>vemment.  This  feeling  was  the  cause 
of  the  adoption  of  the  first  eleven  amendments  to  the  ConstitutioD, 
all  of  which  were  intended  to  protect  the  States  from  the  encroach- 
ment of  the  General  Government.  They  were  added  to  the  Constita- 
tion  so  soon  after  the  adoption  of  that  now  venerable  instmnient^ 
that  we  are  justified  in  viewing  them  as  ajiart  of  the  original  com- 
pact. 

The  intention  that  prompted  the  first  eleven  amendments  was  to 
direct  opposition  to  that  which  suggested  those  that  are  the  subject 
of  this  article.  The  former  imposed  restraints  upon  the  Federal 
Government;  the  latter  limit  the  powers  of  the  State  governments. 
The  history  of  the  revolution  that  preceded  the  adoption  of  the 
Thirteenth  and  Fourteenth  Amendments  is  known  to  the  civilized 
world. 

^'The  institution  of  African  slavery^  as  it  existed  in  about  half  of 
the  States  of  the  Union^  and  the  contests  pervading  the  public  mind 
for  many  years  between  those  who  ^desired  its  curtailment  and 
ultimate  extinction  and  those  who  desired  additional  safegaank 
for  its  security  and  perpetuation^  culminated  in  the  effi>rt  on  the 
part  of  most  of  the  States  in  which  slavery  existed,  to  separate  fironi 
the  Federal  government  and  to  resist  its  authority.  This  consti- 
tuted the  war  of  the  rebellion,  and  whatever  auxilliaiy  causes  may 
have  contributed  to  bring  about  the  war,  undoubtedly  the  over- 
shadowing and  efficient  cause  was  African  slavery.    In  that  strug* 

gle  slavery  as  a  legalized  social  institution  perished.^'  ^ 
The  Thirteenth  Amendment  embodies  an    expression  of  the 

national  concurrence  in,  and  perpetuation  of,  an  inevitable  result  of 

the  war. 

It  was  proposed  by  the  Congress  on  the  Ist  of  February,  1865, 
and  is  in  the  following  words : 

"  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convictedt 
shall  exist  in  the  United  States  or  in  any  place  subject  to  their 

^SUaghter-hoofle  Cases,  Id  Wall,  36. 
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jurisdiction.    The  Congress  shall  have  pawer  to  enforce  this  article 
bj  appropriate  legislation." 

It  has  been  urged  in  a  very  ingenious  argument  before  the 
Sapreme  Court  of  the  United  States,  that  the  word  servitude  in  this 
amendment  included  servitudes  attached  to  property;  but  Mr* 
Justice  Miller^  delivering  the  opinion  of  the  court,  said:  ''To 
irithdraw  the  mind  from  the  contemplation  of  this  grand,  yet 
simple,  declaration  of  the  personal  freedom  of  all  the  human  race 
within  the  jurisdiction  of  this  government,  a  declaration  designed 
to  establish  the  freedom  of  fotur  millions  of  slaves,  and  with  micro- 
floopic  search  endeavor  to  find  in  it  a  reference  to  servitudes  which 
have  been  attached  to  property  in  certain  localities,  requires  an 
effort,  to  say  the  least  of  it.  That  a  personal  servitude  was  meant 
is  proved  by  the  use  of  the  word  involuntary,  which  can  only  apply 
to  human  beings.  The  exception  of  servitude  as  a  punishment  for 
crime  gives  an  idea  of  the  kind  of  servitude  meant."  ^ 

But  the  word  servitude  is  obviously  of  much  broader  meaning 
than  slavery ;  and  although  the  idea  of  abolishing  and  preventing 
African  slavery  was  in  the  mind  of  the  Congress  when  they  pro- 
posed this  amendment,  it  certainly  embraces,  with  its  prohibitory 
power  all  kinds  of  involuntary  servitude,  except  as  a  punishment 
for  crime  after  conviction.  So,  if  the  importation  and  colonization 
of  laborers,  Mexican  peonage,  or  the  Chinese  coolie  system,  were  to 
develop  a  kind  of  slavery  or  involuntary  servitude  in  any  of  the 
United  States,  or  in  any  place  subject  to  their  jurisdiction,  this 
amendment  would  render  such  institution  void.  As  long  as  this 
amendment  exists  there  can  never  be  in  this  government  any  des- 
cription of  slavery  or  involuntary  servitude,  whether  serfage,  villan- 
age,  vassalage,  peonage  or  apprenticeship. 

It  will  be  observed  that  this  amendment  does  not  prevent  invol^ 
mitary  servitude  as  a  punishment  for  crime  whereof  the  party  shall 
have  been  duly  convicted,  but  it  does  prohibit  any  power  of  the 
States,  or  of  the  United  States,  requiring  labor  of  one  who  is  impris- 
oned and  awaiting  his  trial. 

How  &r  the  legislatures  of  the  States  may  go  in  the  enactment  of 
laws  for  the  apprenticing  the  children  of  the  poor  without  coming 
in  conflict  with  this  amendment,  is  a  question  for  future  judicial 
decision.  Laws  upon  that  subject  might  go  to  an  extent  that  would 
conflict  with  this  amendment.  Most,  if  not  all,  of  the  States  now 
have  statutes  upon  this  subject,  and  it  may  be  that  the  provisions  of 

>  16  Wallace,  36. 
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some  of  them  create  an  involuntary  servitude  which  was  intended  to 
be  prohibited.  The  statute  of  Alabama  upon  this  subject  provides 
'^thatif  anj  apprentice  leaves  the  employment  of  his  master  without 
his  consent,  such  master  may  pursue  and  arrest  such  apprentice^  and 
bring  him  before  any  Justice  of  the  Peace  of  the  county,  who  must 
remand  such  apprentice  to  the  service  of  his  master/'  *  etc.  I  do  not 
think  this  statute  in  conflict  with  the  Thirteenth  Amendment,  and 
only  allude  to  it  to  suggest  a  character  of  question  likely  to  arise  in 
the  construction  of  this  amendment. 

After  the  adoption  of  the  Thirteenth  Amendment,  some  of  the 
former  slave  States  passed  laws  relating  especially  to  the  African 
race.  Disabilities  were  imposed  upon  former  slaves.  In  some  in- 
stances, they  were  denied  the  right  to  appear  in  the  towns,  except  in 
the  capacity  of  menial  servants.  They  were  denied  the  right  to 
purchase  land.  They  were  not  permitted  to  testify  in  cases  where  a 
white  man  was  a  party.  I  have  no  doubt  that  some  of  these 
statutes  were  needlessly  oppressive,  while  others  of  them  were  nee* 
essary  police  regulations  in  districts  that  had  recently  experienced 
the  demoralizing  influence  of  a  revolution,  and  were  thickly  pop- 
ulated by  a  newly  freed  race.  However  this  may  be,  there  is  no 
doubt  but  that  the  course  of  the  Southern  States,  together  with  the 
misrepresentations  current  about  them,  induced  the  proposition  and 
adoption  of  the  Fourteenth  Amendment.  It  was  proposed  by  the 
Congress  on  the  16th  of  June,  1866.  Only  the  first  section  will  be 
commented  upon  in  this  article.     It  is  as  follows: 

^^  All  persons  bom  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States, 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  imniunities  of 
the  citizens  of  the  United  States,  nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws." 

Citizenship  of  the  United  States,  and  of  a  State,  is  defined  in  the 
first  sentence.  Prior  to  this  amendment,  neither  the  Constitution, 
nor  any  act  of  Congress,  if  we  except  the  Civil  Bights  bill,  con- 
tained a  definition  of  citizenship  in  our  complex  government.  It 
was  the  generally  received  opinion,  that  no  man  was  a  citizen  of  the 
United  States  otherwise  than  by  being  a  citizen  of  one  of  the  States 

» Rev.  Code  Alft.,  1457. 
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composing  the  Union.  ^  But  a  distinction  is  now  clearly  made 
between  citizenship  of  the  United  States  and  citizenship  of  a  State. 
One  must  reside  in  a  State  to  become  a  citizen  of  it,  but  it  is  nec- 
essary only  that  one  should  be  born  or  naturalized  in  the  United 
States,  and  subject  to  their  jurisdiction,  to  be  a  citizen  of  the 
Union.  One  can  be  a  citizen  of  the  United  States  without  being 
a  citizen  of  a  State,  but  one  can  not  be  a  citizen  of  a  State  without 
being  a  citizen  of  the  United  States.  Citizenship  of  a  State  includes 
citizenship  of  the  United  States,  and  yet  citizenship  of  the  United 
States  is  the  primary  citizenship  in  this  country,  State  citizenship 
being  secondary  and  derivitiv**,  depending  upon  citizenship  of  the 
United  States,  and  the  citizen's  place  of*residence. 

In  a  speech  upon  the  civil  rights  bill,  which  contained  the  phrase 
"all  persons  born  in  the  United  States,  and  not  subject  to  any  foreign 
power  or  tribal  authoriiff,  shall  be  citizens  of  the  United  States/^ 
Senator  Reverdy  Johnson  -propounded  the  interrogatory  to  "  what 
period  does  this  phrase  relate?''  Senator  Trumbull  replied  that  it 
related  to  the  time  of  birth  and  not  to  the  date  of  the  controversy.^ 
Kow,  the  Fourteenth  Amendment  uses  an  expression  about  which 
a  similar  question  will  be  one  day  asked :  "  And  subject  to  the 
jurisdiction  thereof."  When  ?  At  the  date  of  the  controversy,  or 
^t  birth?  I  do  not  think  this  phrase  has  ever  been  the  subject  of 
judicial  construction.  But  the  context  sheds  such  a  light  upon  it  as 
to  leave  but  little  doubt  as  to  its  proper  construction.  ^'  All  persons 
born  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof."  It  certainly  would  be  necessary  that  previous  to 
the  controversy  the  person  should  be  born  or  naturalized  in  the 
United  States,  otherwise  his  claim  to  citizenship  would  be  without 
foundation.  Now,  he  might  be  born  into  citizenship  of  the 
United  States,  and  with  their  permission  renounce  his  allegiance, 
and  become  the  citizen  of  another  nation,  and  be  no  longer  subject 
to  the  jurisdiction  of  the  United  States.^  Then,  in  a  controversy 
baaed  upon  facts  which  occurred  after  such  expatriation,  it  could 
not  be  held  that  such  person  was  still  a  citizen  of  the  United  States, 
although  he  was  born  subject  to  their  jurisdiction.  I  think,  there- 
fore, that  it  is  a  natural  conclusion,  and  that  the  courts  will  hold 
that  the  phrase  '*  subject  to  the  jurisdiction  thereof,"  relates  to  the 
date  of  the  controversy. 


^  Calhoun's  works,  yoL  2,  p.  242. 
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In  this  section  it  is  declared  that  no  State  shall  hj  law  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States. 

The  words  privileges  and  immunities  are  found  in  the  articles  of 
the  old  confederation^  and  are  not  new  to  the  Constitution  as  orig- 
inally adopted.  '^The  citizens  of  each  State  are  entitled  to  the 
privileges  and  immunities  of  citizens  in  the  several  States/'  under 
Section,  2  of  Article  IV,  of  the  Constitution.  It  is  important  io 
observe  that  the  section  quoted  refers  to  the  privileges  and  immuni- 
ties of  citizens  of  the  States,  and  that  the  Fourteenth  Amendment 
protects  only  the  privileges  and  immunities  of  citizens  of  the  United 
States.  ^ 

The  former  was  framed  to  protect  the  rights  of  the  citizens  of  the 
several  States;  the.  latter  embraces  with  its  protective  power  only 
those  rights  arising  out  of  the  national  citizenship.  The  expression, 
Its  used  in  the  Constitution  originally,  has  been  uniformly  confined 
to  those  privileges  and  immunities  which  are  fundamental^  and 
belong  of  right  to  the  citizens  of  all  free  governments.*  The  words, 
however,  as  used  in  the  Fourteenth  Amendment  have  never  been 
judicially  defined.  In  the  Slaughter-house  cases,  the  court,  allttding 
to  the  words,  say:  "  W6  may  hold  ourselves  excused  from  defining  the 
privileges  and  immunities  of  citizens  of  the  United  States  which 
no  State  can  abridge,  until  some  case  involving  these  privil^es  may 
make  it  necessary  to  do  so." 

In  the  very  interesting  case  of  BradweU  vs.  The  SUde^  the  Su- 
preme Court  of  the  United  States  held,  "  that  the  right  to  practice 
law  in  the  State  courts  is  not  a  privilege  or  immunity  of  a  citizen 
of  the  United  States  within  the  meaning  of  the  first  section  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States." 
The  result  of  this  decision  was  to  afiirm  an  opinion  of  the  Supreme 
Court  of  Illinois,  which  denied  to  Mrs.  Myra  BradweU,  the  talented 
editor  of  the  Chicago  Legal  News,  the  right  to  practice  law  in 
that  State. 

In  the  Slaughter-house  cases  so  often  referred  to  in  this  article, 
which,  however,  were  decided  by  a  bare  majority  of  the  judges,  the 
opinion  of  the  court  seems  to  point  in  the  same  direction.  The 
Legislature  of  Louisiana  passed  an  Act,  granting  a  corporation 
created  by  it,  the  exclusive  right  for  twenty-five  years,,  to  maintain 
slaughter-houses  within  the  parishes  of  New  Orleans,  Jeflerson  and 
St.  Barnard,  in  that  State,  and  prohibiting  all  other  persons  from 

»4  Wash.  ar.  Ct.  Rep^  371;  12  Wallace,  430;  16  Wal.  76. 
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having  slaughter-houses  within  those  limits.  The  court  held,  Mr. 
Justice  Miller  delivering  the  opinion^  that  the  power  of  granting 
this  exclusive  right  was  not  forbidden  by  the  first  section  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States; 
that  it  was  an  exercise  of  the  police  power  properly  within  the 
control  of  the  State. 

In  several  of  the  States  there  are  penal  statutes  prohibiting  the 
intermarriage  of  the  white  and  black  races.  Since  the  passage 
of  the  civil  rights  bill  and  the  adoption  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  the  validity  of  these  statutes  has 
been  tested  with  varying  results.  Tl^e  Alabama  statute  upon  this 
subject,  is  as  follows:  "If  any  white  person  and  negro,  or  the 
descendant  of  any  negro  to  the  third  generation  inclusive,  though 
one  ancestor  of  each  generation  was  a  white  person,  intermarry  or 
live  in  adultery  with  each  other,  each  of  them  must,  on  conviction, 
be  imprisoned  in  the  penitentiary,  or  sentenced  to  hard  labor  for 
the  county,  for  not  less  than  two  nor  more  than  seven  years.''  ^  In 
.the  case  of  Jamen  Bums  vs.  StaJte  of  Alabama  (Head  notes,  June 
Term,  1872),  the  Supreme  Court  of  Alabama  held,  that  the  above 
^tute  which  prohibits  the  intermarriage  of  whites  and  blacks, 
vhen  applied  to  citizens  of  the  United  States,  or  of  the  State,  is 
repugnant  to  section  first  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution.  • 

The  statute  of  Indiana  upon  this  subject  is :  "  No  person  having 
one-eighth  or  more  of  negro  blood  shall  be  permitted  to  marry  any 
,  white  woman  of  this  State,  nor  shall  any  white  man  be  permitted 
to  marry  any  negro  woman  or  any  woman  having  one-eighth  or 
more  part  of  negro  blood,  and  any  person  who  shall  knowingly 
many  in  violation  of  the  provisions  of  this  section,  shall,  upon 
conviction  thereof,  be  imprisoned  in  the  State  prison  not  less  than 
one  nor  more  than  ten  years,  and  be  fined  not  less  than  one  thou- 
sand dollars,  nor  more  than  five  thousand  dollars.^"  The  Supreme 
Court  of  Indiana  held,  Buskirk,  J.,  deliveriDg  the  well-matured 
opinion,  that  the  statute  in  question  was  not  abrogated  by  the  Act 
of  Congress,  known  as  the  civil  rights  bill,  or  by  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  In  this  case  the  court 
said:  The  learned  attorney  for  the  appellee  has  not  informed  us  in 
his  brief,  which  one  of  the  clauses  of  the  said  section  has  had  the 
effect  to  abrogate  our  laws  prohibiting  the  intermarriage  of  persons 

'BeviMd  Code  of  AIb^^COZ  '2  G.  &  H.,  462. 
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of  the  white  and  black  races.  It  certainly  can  not  be  the  first, 
for  the  only  object  and  effect  of  that  clause  was  to  confer  the  right 
of  citizenship  upon  certain  classes  of  persons  who  had  not  been 
theretofore  citizens^  and  among  these  classes  were  persons  of  the  Afiacah 
race.  Nor  can  the  second  clause  be  construed  to  have  that  effect. 
The  purpose  of  this  clause  was  to  secure  to  the  newly  created  citi- 
zens, the  same  privileges  and  immunities  which  had  theretofore  been 
enjoyed  by  the  former  citizens  of  the  United  States.  It  is  quite 
probable  that  this  clause  had  reference  to  the  political  rights  and 
privileges  of  the  persons  who  had  by  the  first  clause  been  made 
citizens  of  the  United  States  and  of  the  State  wherein  they  reside. 
The  purpose  of  the  third  clause  was  to  protect  the  persons  referred 
to,  and  embraced  in  the  first  clause,  in  life,  liberty  and  property. 
fhe  plain  and  manifest  intention  was  to  make  all  the  citizens  of  the 
United  States  equal  before  the  law  in  all  the  States  of  the  Union. 
The  fourth  clause  seems  to  have  been  added  in  abundance  of  caution, 
for  it  provides  in  express  terms  what  was  the  fair,  logical  and  just 
implication  from  what  had  preceded  it,  and  that  was,  that  the  persons 
made  citizens  by  the  Amendment  should  be  protected  by  the  laws 
in  the  same  manner  and  to  the  same  extent  that  white  citizens  were 

protected Under  the  police  power  possessed 

by  the  States,  they  undoubtedly  have  the  power  to  pass  such  laws. 
The  people  of  this  State  have  declared  that  they  are  opposed  to  the 
intermixture  of  races  and  all  amalgamation.  If  the  people  of 
other  States  desire  to  permit  a  corruption  of  blood  and  a  mixture  of 
races,  they  have  the  power  to  adopt  such  a  policy.  When  the  Leg- 
islature of  this  State  shall  declare  such  policy  by  positive  enactment, 
we  ^^^ll  enforce  it.  But  until  this  is  required,  we  shall  not  give 
such  policy  our  sanction.* 

There  has  been  no  case  before  the  Supreme  Court  of  the  United 
States  involving  the  point  now  under  discussion,  but  I  think  the 
construction  which  that  Court  has  placed  upon  the  Fourteenth 
Amendment,  in  the  ca^es  already  quoted  in  this  article,  points 
towards  a  dissent  from  the  view  taken  by  the  Supreme  Court  of 
Alabama,  and  a  concurrence  in  the  opinion  of  Mr.  Justice  Bnskirk, 
in  the  case  of  the  State  vs.  Oibson, 

It  can  not  be  successfully  contended  that  a  statute  of  this  kind  is 
in  conflict  with  that  part  of  the  Fourteenth  Amendment  which 
declares  that  no  State  shall,  by  law,  abridge  the  privileges  or  inunii- 
nities  of  citizens  of  the  United  States,  for  there  can  be  no  doubt 

^  State  yg.  Qibaon,  36  Ind.,  389;  8.  C.  10  Am  B.,  42. 
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bat  that  the  privileges  and  immunities  alluded  to  in  that  clause  are 
only  those  which  relate  to  citizenship  of  the  United  States,  and 
anse  out  of  the  nature  and  essential  character  of  the  National  Gov- 
ernment. 

It  will  be  observed  that  both  the  Alabama  and  the  Indiana 
statute  impose  the  same  penalty  upon  the  white  man  who  marries 
the  negro  woman  that  is  imposed  upon  the  negro  man  who  marries 
the  white  woman.  This  frees  these  statutes  from  making  an 
unequal  distinction  between  the  parties  specified  on  account  of  race, 
color  or  previous  condition  of  servitude.  The  law  does  not  object 
to  distinctions,  if  they  are  distinctions  without  inequality.  The 
^U8  of  a  person  is  frequently  an  element  of  an  offense.  The  law 
pronounces  it  incest,  and  punishable,  for  a  man  to  marry  his  sister. 
If  he  marry  her,  his  stcUuSy  or  state  of  being  kin  to  her,  is  an 
element  of  the  offense.  Laws  upon  the  subject  of  gaming  with 
minors,  selling  liquor  to  them,  etc.,  suggest  examples  of  instances 
^here  the  status  of  a  person  concerned  is  an  element  of  the  offense. 
If  a  law  is  equal  in  its  prohibition  and  in  its  infliction  of  punish- 
ment upon  those  who  violate  it,  it  can  not  be  properly  held  uncon- 
stitutional, because  it  regulates  the  intercourse  between  the  white 
and  black  races  in  a  manner  conducive  to  the  interest  of  both. 

It  is  an  unnatural  construction  to  place  upon  the  Fourteenth 
Amendment  to  say  that  it  librogates  the  statutes.  The  Congress 
did  not  intend  to  destroy  the  purity  of  our  race  when  it  submitted 
this  amendment  to  the  people,  nor  did  the  people  in  adopting  it 
vote  for  amalgamation.  God  has  made  the  races  dissimilar.  The 
iodtincts  with  which  he  has  endowed  them  indicates  that  they 
should  not  overstep  the  line  that  he  has  drawn  between  them. 
Their  separation  upon  the  surface  of  the  globe  is  visible  in  the 
providential  arrangement  of  the  earth.  The  natural  separation  of 
the  races  is  an  undeniable  fact,  and  all  social  organization  that  leads 
to  their  amalgamation  or  intermarriage,  is  repugnant  to  the  law  of 
nature.  A  construction  producing  such  results  should  not  be  given 
to  the  Constitution  of  our  country,  unless  its  letter  and  spirit 
clearly  demand  it. 

Section  first  of  the  Fourteenth  Amendment  concludes  with  the 
provision,  that  no  State  shall  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.  It  will  be 
observed  that  here  the  word  citizen  of  the  United  States  is  dropped 
and  the  word  person  substituted.    No  person  shall  be  deprived  of 
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life,  lib^ty  or  property.  Every  person  is  secured  in  the  equal  pro- 
tection of  the  laws.  The  justice  and  humanity  of  this  part  of  the 
amendment  will  commend  it  to  every  one. 

Sir  James  Mcintosh  said  that  constitutions  were  not  made,  that 
they  grew.  And  the  Constitution  of  the  United  States  has  grown 
up  in  the  midst  of  clashing  opposition  between  those  who  favored  a 
strong  central  government,  and  those  who  advocated  the  States' 
rights  doctrine.  Partisanship  has  led  the  latter  into  the  error  of 
secession ;  partisanship,  it  is  feared,  will  carry  the  former  into  the 
vortex  of  a  fatal  centralization.  The  protection  of  the  country  is 
the  Constitution  and  the  Courts.  The  heat  of  these  advocates  of 
adverse  theories  has  never  affected  the  high  Courts  of  oar  country. 
Before  the  last  revolution,  in  the  midst  of  all  the  excitement  gen- 
erated by  political  agitation,  Marshall,  Taney  and  llieir  distin- 
guished judicial  contemporaries  held  the  scale  of  justice  in  steady 
hands,  and  ccmstrued  the  Coitttitution  neitiier  for  nor  against  the  Gen- 
eral Government,  but  impartially.  The  Constitution  itself  has 
grown  with  our  history.  Its  recent  growth  has  conferred  powers 
upon  the  General  Grovernment  which  it  never  before  clfldmed,  and 
deprived  the  States  of  power  which  they  theretofore  exercised. 
But  the  federal  character  of  the  Government  still  exists.  There  is 
still  a  line  to  be  watched — a  line  of  limitation — ^upon  one  side  of 
which  are  marshalled  the  delegated  ^powers  of  the  General  Gov- 
ernment— ^upon  the  other  the  retained  powers  of  the  State  Govern- 
ments. To  preserve  this  distinction  and  division  of  powers,  the 
people  look  confidently  to  the  Courts  and  to  the  Constitution. 

D.  D.  Shelbt. 

HuDtsville^  Ala. 
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There  is  no  part  of  legal  science  more  deserving  of  the  study  of 
lawyenB  than  Punishment^  and^  I  may  add,  there  is  no  part  which 
receives  less  of  their  study.  The  question  of  punishment  is  one 
which,  though  purely  legal,  has  in  the  past  few  years  assumed  a 
political  phase,  and  is  discussed  by  journalists  who,  because  of  their 
non-professional  training,  would  hesitate  to  discuss  many  other 
questions  of  criminal  jurisprudence. 

Id  this  paper,  I  shall  not  in  anywise  discuss  the  subject  of  punish' 
ment  except  in  its  legal  phases.  Of  that  punishment  which  mixes 
mercy  I  do  not  speak.  Of  that  punishment  which  was  voiced  by 
Christ,  and  says  to  the  criminal,  ^^  Repent  and  be  saved,''  I  do  not 
speak. 

Punishment  is  solely  a  science  of  effectiveness.     Much  as  men 
may  try  to  make  it  a  casuistic  question  they  must  fiiil.     Even  the 
oM  clause  which  said  ''  for  the  reform  of  the  criminal,"  is  a  surplus- 
age in  the  definition  of  the  object  of  punishment.     Punishment  is 
not  for  the  reform  of  the  criminal,  and  that  question  is  never  con- 
sidered by  the  lawgiver  in  fixlhg  punishments.    The  English  law,  a 
hundred  years  ago,  made  forgery  a  capital  offense.    Men  instance 
this  as  a  barbarous  punishment.     From  a  stand-point  of  sentiment- 
alism  we  might  say  so  as  well,  but  as  a  question  of  law  is  it  to  be 
condemned  ?    In  preventing  forgery,  was  the  death  penalty  more 
effective  than  a  less  penalty  would  have  been?    If  it  was,  and  we 
consider  the  question  in  a  purely  legal  light,  the  death  punishment 
o«ght  not  to  have  been  abolished.     As  sentimentalists,  we  say  that 
the  laws  of  Draco — no  matter  what  the  effect  of  them — ^were  deplo- 
rable, inasmuch  as  they  punished  every  offender  with  death.     As 
lawyers,  we  say  that  if  Draco's  bloody  statutes  caused  less  crime  in 
Athens  than  other  penalties  would  have  caused,  they  ought  to  have 
been  retained.     I  may  here  remark,  however,  that  I  do  not  think 
heinous  punishments  as  effective  as  milder  punishments. 

In  considering  the  degree  or  character  of  punishment  which 
should  be  fixed  for  offenses,  we  should  consider  what  punishment 
will  best  fulfill  the  object  of  the  law.  Human  reason  says  now,  as 
it  has  always  said,  that  the  purpose  of  all  criminal  law  is  the  pre- 

venlaoa  of  crime^  and  this  bare  proposition  is  universaL    Every 
voiL.  in— -NO.  Ill — 9. 
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nation^  however  barbarous,  has  some  idea  of  justice,  and  therefore 
some  sort  of  crime,  and  some  sort  of  punishment.  The  differences, 
then,  are  not  concerning  the  objects  but  the  meaning  of  the  law ;  not 
concerning  the  purposes  but  the  sorts  of  punishment ;  not  concern- 
ing the  entity  but  the  constituents  of  crime.  The  question  which 
has  presented  itself  to  all  communities,  savage  or  civilized,  is  this, 
What  is  crime?  The  answering  of  this  is  the  criminal  law,  and  this 
law  varies  according  to  the  savt^gism  or  civilization  of  each  com- 
munity. Thus,  the  crime  of  an  American  may  be  the  virtue  of  an 
Arab ;  a  punishment  among  Christians  may  be  a  purification  among 
Mohammedans.  All  nations  and  all  religions  are  agreed  that  crime 
should  be  punished,  and  every  nation  does  punish  such  acts  as  are 
criminal  accordmg  to  its  criterion. 

There  are  no  people  so  unenlightened  but  that  they  have  a  con- 
crete idea  of  justice.  Necessarily,  this  sort  of  justice  is  as  variable 
as  the  opinions  of  its  administrators,  and  is  simply  an  exercise  of 
power.  Consequently,  we  find  all  learned  and  estimable  lawgivers 
endeavoring  to  establish  such  a  philosophy — ^such  abstract  ideas^-of 
justice,  as  would  subordinate  to  it  all  enforcement  laws.  From  this 
legal  idea  was  evolved  the  political  idea  of  constitutions.  Wherever 
abstract  justice  is  supreme,  practical  justice  always  exists.  Abstract 
justice  had  no  sooner  been  firmly  founded  in  England  than  the 
desire  to  make  it  an  actuality  causeci  the  formation  of  Courts  of 
Equity.  These  conscience-courts  were  simply  attempts  at  the  vital- 
ization  of  civil  justice.  So,  lynch  law  results  from  a  predominance 
of  ideas  of  concrete  justice. 

The  first  problem  which  presented  itself  to  legists  was  to  fix  a 
ratio  of  crimes,  and,  perforce,  proportional  punishment.    The  diffi- 
culty was  to  find  a  standard  of  crime  from  which  to  calculate  pun- 
isl^ment.     Some  nations  regarded  those  crimes  as  most  vile  which 
violated  the  law  of  life,  such  as  murder;  other  nations  condenuied 
most  j^everely  those  which  violated  laws  of  honor,  such  as  theft  and 
forgery;  \yhile  other  nations  reckoned  those  crimes  most  heinous 
which  violated  the  peace,  such  as  riot  and  conspiracy.     Again^  these 
initial  ideas  were  modified  by  circumstances  which  were  common  to 
all  political  corporations;  thus,  cowardice  was  not  penal  in  time  of 
peace,  but  became  so  in  time  of  war— Kjowardice  was  not  more  d^- 
picable  in  war  than  in  peace,  but  it  was  more  dangerous,     tJnder- 
standing  this,  we  easily  see  that  the  old  distinction  between  mo/a  la 
se  and  mala  prohibita  was  incorrect.     Considered  as  a  question  of 
law  they  are  all  aUk^ — ^]\  ^^  Vf^<^^^  prohibita;  and  all  are  mcUa  in  sef 


Uke  Fhiiosophy  of  Puniahmeni.  636 

the  moment  they  receive  legislative  objurgation.  If  jurisoonsults 
had  recognized  any  snoh  distinction  we  would  have  found  crimes^ 
which^  morally  speaking,  are  maJa  inae,  snoh  as  lying:  and  ingrati- 
tude, made  illqpEd.  Lawgivers  have  prohibited  those  acts  only 
which  are  provably  injurious ;  thus  lying  is  punishable  if  it  injures 
another. 

Murder  is  nearer  a  universal  crime  than  any  oth^,  and  yet  how 
many  are  the  differences  concerning  the  ingredients  of  this  crime, 
and  the  .tests  of  guilt  and  ita  punishment.    It  would  be  interesting 
to  present  a  genearal  historical  review  of  the  influence  which  the. 
different  forms  of  government  have  exerted  upon  the  criminal  law 
of  countries,  but  to  do  this  would  require  too  much  space  for  this 
article,  and  I  shall  only  refer,  as  illustrative,  to  this  influence  upon 
the  crime  of  murder.    Among  the  early  nations  of  earth,  when 
patriard[ial  governments  were  pre-eminent,  we  find  all  laws  uphold- 
ing the  power  of  the  parent,  and  inculcating  the  powerlessness  of 
the  child;  thus,  while  there  were  heinous  punishments  for  parricide, 
and  even  the  fiiilure  of  an  adult  male  in  caring  for  his  parents  was 
highly  penal,  yet  the  parental  power  was  unlimited,  even    to  the 
enormity  of  putting  the  child  to  death.    And  this  idea  of  excessive 
parental  power  was  not  dispelled  by  the  overthrow  of  the  patri- 
archal polity.     In  Borne,  even  at  the  time  wh^i  Borne  was  the 
most  civilized  country  of  earth,  when  Boman  citizenship  was  surer 
protection  to  the  traveller  than  attendant  soldiery,  even  then  we  see^ 
the  existence  of  that  idea  in  the  cruel  punishment  of  parricides,, 
who  were  sewn  in  a  sack^  with  a  cock,  a  viper  and  an  ape,  and 
thrown  into  the  water. 

In  the  early  governments,  it  will  be  noticed,  that  the  criminality 
of  a  killing  was  dependent  in  a  great  degree  upon  the  relative  social 
positions  of  the  killer  and  the  killed.    Thus,  the  relations  of  master- 
and  servant,  of  parent  and  child,  of  ruler  and  subject,  were  con- 
^dered  in  the  determination  of  the  guilt  or  innocence  of  the  slayer.. 
Bat  as  the  world  progressed,  and  democratic  ideas  becanae  more 
powerful,  we  see  the  abandonment  of  the  old  ideas  of  homicide,  and,, 
conseqaently,  a  revolution  of  that  part  of  the  law.     Whatever  it 
might  be,  in  a  moral  point  of  view,  as  a  legal  question  the  lives  of 
all  men  were  equaL    So,  to-day,  although  we  say  he  is  a  horrible* 
human  who  murders  a  parent,  yet  the  law  visits  him  with  no  crueller 
punishment  than  it  visits  upon  the  common  murderer — ^we  have  no 
parricide,  fratricide  or  infanticide,  but  all  is  '^  homicide.'^      This 
single,  simple  fiust,  is  what  constitutes  murder  with  ua:  the  taking. 


536  The  Philosophy  of  PuniehmenL 

of  life  with  malice.  No  matter  if  the  person  killed  would  have 
died  in  one  hour  from  old  age  or  disease;  if  the  life  taken  was 
wholly  worthless ;  if  the  killed  deserved  death  for  some  crime,  the 
law  still  condemns  the  slayer  for  the  taking  of  a  life.  It  is  this 
democracy  of  the  law  which  is  the  glory  of  the  American  system; 
it  avoids  the  complexities  of  caste  and  kinship,  and  simplifies  to  a 
single  proposition  all  the  cumbrous,  exceptional  statutes  of  the 
Europeans. 

I  have  just  considered  the  defined  constituents  of  crime,  and  shall 
now  speak  of  the  tests  of  crime.  Among  the  ancients  and  middle- 
age  men,  there  was  a  continual  tendency  to  combine  religious  fiiiths 
with  the  laws,  and  this  caused  the  establishment  of  a  sort  of  physi- 
cal test  of  crime.  They  reasoned :  God  will  not  allow  the  innocent 
to  be  punished,  but  will  expose  the  guilty;  and  in  pursuance  of  this 
Tcasoning,  they  adopted  such  physical  processes  as  the  heated  plow- 
shares, over  which  an  accused  person  was  required  to  walk  blinded. 
If  he  trod  on  any  of  the  plowshares,  he  was  adjudged  guilty.  Of 
course,  this  proceeding  made  the  law  a  mockery,  for  the  innocent 
and  the  guilty  were  equally  liable  to  step  upon  a  plowshare.  Those 
people  never  carried  an  idea  to  more  than  half  its  logical  length, 
for  the  same  argument  which  justified  in  the  test  of  the  plowshares, 
would  have  justified  them  in  destroying  all  laws  and  punishments, 
because  (according  to  them)  God  will  punish  the  guilty  and  protect 
the  innocent,  and  if  this  is  done,  the  object  of  all  laws  is  accom- 
plished. ^ 

This  old  idea  of  physical  tests,  like  the  old  idea  concerning  the 
constituents  of  crime,  was  dispelled  by  the  growth  of  democratie 
opinions,  but  it  was  never  finally  extirpated  until  the  commence* 
ment  of  the  American  Republic.  Here  Church  and  State  were 
separated;  religion  was  as  disconnected  from  temporal  government 
as  in  the  Apostolic  period.  Here,  with  equal  freedom,  the  Moham- 
medan could  bow  to  the  crescent  and  the  Christian  bow  to  the  cross. 
And  here,  too,  for  the  first  time  in  history,  was  recognized  the 
equality  of  the  lives,  property  and  personality  of  every  man.  The 
tests  of  crime  were  the  same  for  all  sorts  of  people — ^the  religions 
and  the  irreligious,  the  affluent  and  the  poor,  the  official  and  the 
citizen,  all  were  amenable  to  the  same  statutes  and  entitled  ia  the 
same  rights.  Discarding  the  dogmas  of  the  monarchists,  concern- 
ing the  infiillibility  of  rulers,  our  national  founders  made  no 
exception,  not  even  as  to  the  President.  They  made  all  tests  of 
crime  intellectual  tests. 
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Having  considered  the  tests  of  crime^  and  the  constituents  of 
crime,  as  related  to  punishment,  I  come  next  to  punishment  itself. 
In  this  toOy  democratic  ideas  have  wrought  a  revolution.  There  is 
not  now  a  block  for  the  prince,  and  a  gallows  for  the  peasant,  but 
the  same  modes  and  the  same  severity  are  used  in  the  punishment 
of  both.  Punishment,  strictly  speaking,  is  no  more  or  less  than  a 
due.  Government  itself  had  its  origin  in  the  idea  of  giving  to  every 
man  his  diLC,  To  the  true  citizen,  government  gives  protection  as 
his  due.  To  the  felon  Government  gives  punishment  as  his  due. 
The  question  then  in  determining  the  degree  of  punishment 
is  simply  the  ascertainment  of  the  amount  of  punishment  due. 
How  should  this  amount  be  calculated?  This  is  the  query  I  pur- 
pose to  discuss  in  dosing  this  article. 

There  is  this  elemental  difference  to  be  noted  between  the  legal 
and  religious  ideas  of  punishment.     In  the  first,  there  is  a  sort  of 
gradation ;  in  the  second,  there  is  a  uniform  penalty  for  every  sort 
of  violation.      Most  religionists    hold,  that    all  offenses    having 
received  the  same  Biblical  prohibition,  will  receive  the  same  punish- 
ment ;  that  each  unrepented  sin  is  so  flagitious  that  it  deserves  the  most 
unmixed  suffering.    The  idea  of  Draco,  the  Pagan,  was  like  this. 
When  asked  why  his  punishments  were  so  severe,  he  replied  that 
the  smallest  crime  deserved  the  greatest  conceivable  punishment. 
But  this  idea  was  never  firmly  established,  but  was  soon  overthrown, 
and  the  idea  of  ratio  substituted,  being  varied,  as  I  have  said,  by 
the  proclivities  of  different  peoples.    Since  this  rule  of  ratio  became 
a  part  of  the  changeless,  universal  code,  the  great  outcry  which  has 
followed  civilization  has  been  for  mild  punishments.     And  the  laws 
have  steadily  yielded  to  this  invasion,  until  now  it  seems  as  if 
the  ficntimentalism  of  people  is  to  measure  legal  retribution. 

Two  States  of  this  Union  have  an  institution  of  punishment 
called  the  whipping-post,  and  the  press  of  the  country  are  nearly 
united  in  condemning  it  as  a  ''relic  of  barbarism."  But  is 
this  a  proper  indignation  ?  The  only  reason  which  should  influence 
us  in  commending  or  condemning,  is  that  of  efficacy.  Is  the  whip- 
ping-post more  efficient  than  other  punishments  in  the  prevention 
of  the  offenses  it  is  designed  to  prevent?  If  it  is,  it  should  be 
retained ;  otherwise,  abolished.  When  our  sentimentalism  can  be 
humored  without  interfering  with  juridical  purposes,  let  us  humor 
it ;  but  if  one  or  the  other  must  be  neglected,  let  it  be  the  senti* 
meDtalism. 

£ ven  now  the  great  press  of  the  country  are  calling  for  the  aboli- 
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tioQ  of  capital  punishment.  The  purpose  is  light,  but  the  clamor  is 
wrong.  Capital  punishment  should  be  aboliriied,  because  it  creates 
more  crime  than  it  prevents,  because  it  is  alike  terrorless  to  die 
hate«murderer  and  the  gainnmurderer.  Not  because  it  is  "repug- 
nant to  our  feelings/'  or  ^^brutal/'  or  '^inconsistent  with  the  civilia- 
tion  of  the  age.''  I  am  always  loth  to  witness  any  law'-cbnge 
which  is  the  result  of  political  or  polemical  influence.  I  am  always 
glad  to  see  changes  which  are  the  results  of  legal  conviction. 

Horace  Chilton. 

Tjler,  TezM. 
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Agent. 

To  a  coant  for  goods  sold  and  delivered,  the  defendants  pleaded,  that  the  goods 
were  sold  and  [delivered  to  them  by  S.,  then  being  the  agent  of  plaintifEs  and 
intrusted  by  them  with  the  possession  of  the  goods  as  apparent  owner  thereof;  that 
&  sold  the  goods  in  his  own  name  and  as  his  own  goods  with  the  consent  of  the 
plaintiffs ;  that,  at  the  time  of  the  sale,  the  defendants  believed  S.  to  be  the  owner 
of  the  goods,  and  did  not  know  that  the  plaintiflb  were  the  owners  of  or  interested 
therein,  or  that  8.  was  agent;  and  that,  before  the  defendants  knew  that  the 
plaintiffl  were  the  owners  of  the  goods,  or  that  8.  was  agent  in  the  sale  thereof,  8. 
became  indebted  to  the  defendants,  etc.,  claiming  a  setoff.  Beplication,  that,  before 
the  sale  by  S.,  the  defendants  had  the  means  of  knowing  that  he  was  merely  apparent 
owner  of  the  goods  and  that  the  same  were  intrusted  to  him  as  agent,  and  that  S. 
was  agent,  and  as  such  sold  the  goods  to  the  defendants : 

Bdd^  that  the  plea  was  good,  and  the  replication  no  answer  to  it:  Barries  v.  The 
Imperial  OUoman  Bank,  vol.  iz,  0.  P.,  38. 

AnruiTT  Chajused  on  Ck)BPU8. 

Testator  gave  all  the  residue  of  his  real  and  personal  estate  to  trustees  for  a  term 
of  eleven  years  from  his  decease,  upon  trust  to  pay  oat  of  the  rents,  interest,  divi- 
dends, and  proceeds  certain  life  annuities ;  and  he  directed  that  the  residue  of  the 
rents,  etc,  should,  daring  the  term,  be  accumulated  for  the  benefit  of  the  person  who 
should  become  entitled  to  the  residue  of  his  personal  estate  at  the  expiration  of  the 
term ;  and  after  the  determination  of  the  term  he  devised  his  real  estate,  subject  to 
and  charged  with  the  payment  of  the  annuities  for  the  residue  of  the  lives,  with 
powers  of  distress  and  entry  for  the  recovery  of  the  same,  as  if  the  same  had  been 
secured  by  a  lease  for  years,  unto  the  trustees  in  strict  settlement: 

Held,  that  the  arrears  and  the  annuities  were  not  charged  upon  the  corpus  but 
upon  the  income,  and  must  be  paid  out  of  the  income  and  future  income,  so  far  as 
any  might  be  required :  Taylor  v.  Jkylor.  In  re  Taylof'a  EstaU  Aet,  vol.  xvii, 
V.-C.  H.,  324. 

Bailbe. 

Where  a  livery-stable  keeper  undertakes  for  reward  to  receive  a  carriage  and  lodge 
it  in  a  coach-house,  the  case  comes  within  the  second  class  of  the  fifth  sort  of  bail- 
ment mentioned  by  Holt,  C.  J.,  in  Cogge  v.  Bernard  (2  IxL  Baym.,  at  pp.  917-918), 
viz^  a  delivery  to  carry  or  otherwise  manage  for  reward,  to  a  private  person,  not 
exercising  a  public  employment;  and  he  is  bound  to  take  reasonable  care.  The 
obligation  to  take  reasonable  care  of  the  thing  intrusted  to  a  bailee  of  this  class, 
involves  in  it  an  obligation  to  take  reasonable  care  that  any  building  in  which  it  is 
deposited  is  in  a  proper  state,  so  that  the  thing  deposited  may  be  reasonably  safe  in 
it;  but  no  warranty  or  obligation  is  to  be  implied  by  law  on  his  part  that  the  build- 
ing is  absolutely  safe.  The  fact  that  the  building  has  been  erected  for  the  bailee  on 
his  own  ground  makes  no  difierence  in  his  liability.  The  plaintiff  brought  his 
horses  and  two  carriages  to  defendant,  a  livery-stable  keeper;  the  carriages  were 
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placed  under  a  shed  or  defendant's  premifles,  a  chaiig;e  being  made  by  defendant  is 
respect  of  each.    The  shed  had  just  been  erected,  the  upper  part  being  still  in  the 
hands  of  workmen.    Defendant  had  employed  a  builder  to  erect  the  shed  for  him? 
as  an  independent  contractor,  not  as  defendant's  servant,  and  ke  was  a  compeCent 
and  proper  person  to  be  so  employed.    The  shed  was  blown  down  by  a  high  wind, 
defendant  being  ignorant  of  any  defect  in  it,  and  the  carriages  were  injured ;  upon 
which    plaintiif   brought  an  action  against  defendant.    At  the  trial,  the  above 
facts  having  been  admitted,  the  judge  rejected  evidence  to  prove  that  the  fall  of  the 
shed  was  owing  to  it  being  unakillfully  built  through  the  negligence  of  the  con< 
tractor  and  his  men ;  and  he  nonsuited  the  plaintiff,  ruling  that  the  defendant's  lia- 
bility was  that  of  an  ordinary  bailee  lor  hire,  and  that  he  was  only  bound  to  take 
ordinary  caie  in  the  keeping  of  the  plaintiff's  carriages,  and  that  if  he  had  exer- 
cised in  the  employment  of  the  builder,  such  care  as  an  ordinary  careful  man  would 
use^  he  was  not  liable  for  damage  caused  by  the  carelessness  of  the  builder,  of  which 
he,  defendant,  had  no  notice : 

Hddf  that  the  nonsuit  and  ruling  were  right ; 

Beadhead  v.  Midland  Ry.  Co,  (Law  Sep.,  4  Q.  B.,  379),  and  FroiuAs  v.  CodtreO^  (Law 
Bep.,  5  Q.  B.,  184,  501),  distii^uished:    Seivrk  v.  Laaxrick,  vol.  ix.,  Q.  B.,  122. 

Banker's  Li£K. 

Bankers  who,  according  to  the  usual  custom  m  London  between  bankers  nnd 
stock-brokers,  made,  upon  the  security  of  share  certificates  and  otlier  property  depoe- 
ited  with  them,  advances  to  a  stock-broker  for  specific  purposes : 

Hdij  not  to  have  a  general  lien  on  boxes  and  their  contents  deposited  with  them 
for  convenience  and  safe  custody  by  the  same  stock-broker,  he  keeping  the  ke3rs  of 
and  having  constant  access  to  the  boxes,  and  the  bankers — mere  gratuitous  bailees — 
not  knowing,  till  after  he  had  by  inquisition  been  found  lunatic,  the  contents  of 
them ;  but  that  the  committees  of  the  lunatic  were  entitled  to  have  the  boxes  and 
their  contents  delivered  up  to  them,  notwithstanding  that  the  bankers  had  obtained 
a  judgment  in  an  action  for  the  payment  of  the  balance  due  to  them  on  thelunatic'» 
banking  account;  and  also  certain  diarging  and  garnishee  orders:  Xeeaev.  Marihij 
vol.  xvii.,  V.-C,  H.,  224. 

Bill  of  Exchakoe. 

A.  drew  a  bill  on  B.,  which  B.  accepted.    C.  became  the  holder  for  value. 

Before  due  date  it  was  agreed  between  A.  and  C.  (A.  assuring  C.  of  B.'s  concnr- 
rence)  that  the  bill  should  be  renewed ;  and  C.  gave  to  A.,  a  cheque  on  C.  for  the 
amount  of  the  bill,  to  the  intent  that  B.  should  be  placed  in  funds  to  meet  the  origi- 
nal bill,  and  should  thereupon  accept  the  renewed  bill. 

A.  sent  the  new  bill  to  B.  for  acceptance,  and  also  sent  him  the  cheque,  and  H. 
knew  the  purposes  for  which  both  were  sent. 

B.  cashed  the  cheque  and  paid  the  first  bill,  but  refused  to  accept  the  second : 
Hdd,  that  B.  had  no  right  to  so  appropriate  the  cheque  without  accepting*  the 

bill: 

Heidj  also,  that  the  agreement  between  A.  and  C.  did  not  releaae  B.  from  bi«  mu^ 
tyship  as  acceptor  of  the  first  bill :  Torraauit  v.  Bank  </  Britiiih  North  America,  p,  C. 
A.,  vol.  y.,  246. 

Bill  of  Ladino. 

SembU,  a  bill  of  lading,  in  which  the  words  ''or  order  or  assigns "  axe oaaitted,  la 
not  ^  negotiable  instrument 
Where  goods  have  been  delivered  to  the  person  to  whom  the  bill  of  Uiding 
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made  out,  and  they  haTe  then  been  delivered  to  indorsees  of  the  bill  of  lading,  bo 
that  the  indorsees  unite  in  themaeWes  a  legal  and  equitable  title  to  the  goods,  the 
omianon  of  the  words  *'  or  order  or  assigns  "  in  the  bill  of  lading  is  not  sufficient  to 
giVe  the  indorsees  constructive  notice  of  some  equitable  arrangement  between  the 
penon  to  whom  the  bill  of  lading  was  made  out  and  the  consignors :  H&nderaon  v. 
^  Qnnpbir  cT  Eaowipte  de  Boris,  P.  C.  A.,  vol.  v.,  253. 

COMKISSION. 

The  plaintiffsi  house  agents,  were  instructed  bj  the  defendant  to  ofier  a  leasehold 
hoiiae  for  sale,  for  which  they  were  to  receive  a  commiBsion  of  2}  per  cent,  on  the 
amount  of  premium  if  they  found  a  purchaser,  but  one  guinea  only  for  their  trouble 
if  the  premises  were  sold  ^  without  their  intervention."  The  particulars  were  en- 
tered on  the  plaintiff's  books,  and  they  gave  a  few  cards  to  view.  One  U.,  who  had 
obsenred  on  passing  that  the  house  was  to  be  disposed  of,  but  who  had  not  then  seen 
orer  it,  called  at  the  plaintiff's  office  and  obtained  a  card  to  view  the  premises  in 
question,  amongst  others,  the  terms  being  written  by  the  plaintifis'  clerk  on  the  back 
of  the  card.  U.  went  to  the  house  a  few  days  afterwards,  but  thought  the  price 
(2200^)  too  high,  and  he  went  away.  U.  had  no  further  communication  with  the 
plaintiffs ;  but  he  subsequently  renewed  his  negotiations  with  a  friend  of  the  defend- 
ant's, and  ultimately  became  the  purchaser  of  the  lease  for  1700/.: 

■Sejd,  that  there  was  evidence  for  a  jury  that  U.  had  become  the  purchaser  of  the 
premises  *'  through  the  plaintiffs'  intervention,*'  and  consequently  that  the  plaintiffs 
were  entitled  to  the  stipulated  commission.  At  the  trial  the  judge  put  the  following 
question  to  U. :  "^  Would  you,  if  you  had  not  gone  to  the  plaintiffs'  office  and  got  the 
csaI,  have  purchased  the  house?"  and,  overruling  an  objection  by  the  defendant's 
counsel,  received  his  answer,  which  was,  ''I should  think  not:"  iSrm&/e,  that  the 
answer  was  properly  received :    MariaeU  v.  CUmenis,  vol.  ix^  C.  P.,  139. 

COSBTRUCTITJB  NoTICE. 

C.  and  B.,  tenants  in  common  in  fee,  in  equal  shares,  of  a  messuage  and  premises, 
entered  into  partnership,  and  it  was  agreed  by  the  articles  that  this  property  should 
he  partnership  assets ;  and  it  became  the  place  where  the  business  of  the  firm  was 
carried  on.  After  this  B.  made  a  legal  mortgage  in  fee  of  one  moiety  to  secure  his 
private  debt  to  a  person  who  knew  that  the  property  was  the  place  of  business  of 
the  firm.  Some  years  afterwards  B.  absconded,  and  C.  was  obliged  to  pay  the  debts 
of  the  firm,  all  of  which  had  been  contracted  since  the  mortgage,  and  a  large 
balance  thus  became  due  to  him : 

Held,  that,  as  the  mortgagee,  when  he  took  his  security,  knew  that  the  firm  was  in 
possession  of  the  property,  he  had  constructive  notice  of  the  title  of  the  partnership, 
and  that  his  claim  must  be  postponed  to  that  of  C;  and  that  the  circumstance  of 
the  debts  paid  by  C.  having  been  incurred  since,  the  mortgage  did  not  affect  the 
case :    Cavander  v.  Btdtedf  vol.  ix.,  L.  J  J.,  79. 

COWTBACT. 

Where  the  declaration  shows  substantially  a  contract,  and  a  tender  in  compliance 
With  it,  the  plaintiff  is  not  estopped  from  contending  for  the  true  interpretation  of 
the  contract  by  the  fact  that  he  has  also  set  out  in  his  declaration  an  alternative 
caae  of  a  tender  which  would  not  have  been  a  compliance :  McConnel  v.  Murphy,  P. 
C.  A.,  vol.  v.,  203. 

COVEKAJST  TO  SETTLE. 

« 

In  a  marriage  settlement  a  covenant  to  settle  the  wife's  after-acquired  property 
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will,  in  the  absence  of  ezpresBionfi  showing  a  contrary  intention,  be  constraed  u 
applying  only  to  property  acquired  daring  the  oovertare,  although  the  words 
^ during  the  said  intended  coverture"  are  omitted :  IHckmaon  t.  Dittieyii  (Law  Rep. 
8  £q.  546),  and  Carter  ▼.  Carter  (Law  Bep.  8  £q.  561),  approved.  StetxnMT.  Van 
Voont  (17  Beav.  305),  overruled.  In  re  Edwards,  a  pereon  ofynwund  inind.  In  re 
London,  BrigJUon,  and  South  Coast  Bailwayn  Act,  vol.  ix.,  L.  JJ.,  97. 

Estate  op  Trustees. 

A  testator,  by  will  dated  in  1827,  devised  his  estate  to  trustees  and  their  heirs  upon 
trust  that  they  and  their  heirs  should  stand  seised  of  the  same  during  the  life  of  W. 
C,  and  also  until  the  whole  of  the  testator's  debts  and  the  legacies  thereinafter  men- 
tioned were  paid,  npon  trust  to  set  and  let  the  same  and  apply  the  rents  and  yearly 
profits,  and  the  value  of  whatever  timber  might  be  considered  at  its  best  growth, 
from  time  to  time,  in  discharge  of  his  debts  until  they  were  piud ;  then  upon  further 
trust  to  apply  the  rents  and  yearly  profits  from  time  to  time  until  three  legacies 
were  paid,  and  from  thenceforth  to  pay  the  rents  and  yearly  profits  to  W.C.  and  his 
assigns  during  his  life.  And  from  and  immediately  after  the  decease  of  W.  C.  and  the 
payment  of  the  debts  and  legacies  and  all  expeiites  incurred  by  the  trustees,  the 
testator  devised  the  estate  to  the  heirs  of  the  body  of  W.  C,  and  for  default  of  such 
issue,  to  his  own  right  heirs.  In  1830  the  trustees,  by  deed  reciting  that  the  debts 
and  legacies  were  paid,  conveyed  the  estate  to  W.  C.  for  his  life.  W.  C.  shortly 
afterwards  suffered  a  common  recovery,  and  then  mortgaged  the  estate  in  fee  to  W. 
C,  and  W.  afterwards  filed  a  bill  against  the  heir  of  the  surviving  trustees  and 
against  the  eldest  son  of  W.  C,  praying  for  a  declaration  that  TV.  C.  took  an  equita* 
ble  estate  tail  under  the  will,  and  for  a  conveyance  of  the  legal  fee  to  W.  The  son 
put  in  an  answer  submitting  that  W.  C.  took  only  an  equitable  life  estate,  and  that  the 
conveyance  by  the  trustee  in  1830  was  a  breach  of  trast,  and  asking  for  a  declaration 
to  that  efiect  A  decree  was  made  without  any  declaration,  directing  the  heir  of 
the  trustee  to  convey  his  estate  under  tbe  will  to  W.,  subject  to  W.  C's  equity  of 
redemption,  and  was  inrolled.  After  the  death  of  W.  G.  his  eldest  son  filed  his  bill 
against  VT.  to  recover  the  estate,  on  the  ground  that  the  limitation  to  the  heirs  of 
the  body  of  W.  C.  was  a  contingent  remainder,  and  that  the  trustees  had  committed 
a  breach  of  trust  in  conveying  so  as  to  enable  W.  C.  to  destroy  it  by  the  recovery. 
W.  by  answer  insisted  on  the  inrolled  decree  as  an  adjudication  on  the  question : 

Heid,  that  the  trustees  took  a  legal  fee  under  the  will ;  that  the  rule  in  Skdkft 
Chse,  therefore,  applied,  and  that  W.  C.  acquired  a  good  equitable  fee  by  tbe 
recovery. 

A  general  devise  to  trustees  and  their  heirs  under  a  will,  the  purposes  of  which 
require  them  to  have  some  legal  estate  of  freehold,  prima  faek  gives  the  fee,  and  it 
lies  on  the  parties  alleging  that  they  take  a  less  estate  to  show  what  less  estate  will 
serve  the  purpose: 

Held,  also,  that  the  trust  to  set  and  let,  which  could  not  be  confined  to  an  auth<l^ 
ity  to  let  from  year  to  year,  and  the  direction  as  to  the  timber,  were  grounds  for  not 
cutting  down  this  estate : 

Hdd,  further,  that  assuming  the  trustees  not  to  have  taken  the  fee,  the  estate  for 
the  life  of  W.  C,  which  in  that  view  of  the  case  was  in  1830  their  only  estate,  wu 
held  in  trust  for  W.  C.  only,  and  not  upon  any  implied  trust  to  preserve  contingent 
remainders ;  and  that  they  were  justified  in  conveying  to  W.  C,  though  their  dotog 
so  enabled  him  to  destroy  the  contingent  remainden: 

Held,  further,  that  as  the  plaintifi'  had  not  asked  to  be  dismissed  from  the  vA 
instituted  by  W.  and  W.  C,  but  had  raised  the  question  of  construction  in  thatflut» 
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he  wu  booBd  foy  tlie  decree^  the  direction  in  which  to  the  trustee  to  convey  his  estate 
was  »  decision  that  he  hlid  an  estate,  and  that  the  tmctees  faspd  taken  the  fee  under 
the  wiU :    OoU^  v.  WaUerg,  vol.  xvii.,  M.  R.,  252. 

FlIAi  DEHOSSTRATia 

The  plaintifir  entered  Into  an  agreement  for  the  transfer  of  his  tenancy  in  a  pub- 
lic hoore,  and  die  sale  of  the  good  will  thereof  to  the  defendant.  The  subject-matter 
of  the  agreement,  which  was  in  writing,  Was  therein  described  as  ^'the  house  and 
premises  he  now  occupies,  known  by  the  sign  of  the  'White  Hart.' "     There  was  a 
coach-house  which  helonged  to  the  ''White  Hart,"  and  which,  at  the  time  of  the 
making  of  the  agreement,  was  not  in  the  occupation  of  the  plaintifT,  but  of  one  S., 
vhoheld  it  as  tenant  to  the  plaintiff  for  a  period  which  had  not  expired  at  the  time 
£xed  for  the  completion  of  the  transfer  by  the  agreement.    The  agreement  contained 
a  variety  of  stipulations  with  regard  to  the  transfer  of  the  licenses,  the  payment  of 
rates  and  taxes,  and  the  purchase  of  fixtures,  furniture,  and  stock  at  a  valuation  by 
the  defendant,  and  concluded,  as  follows:  *'  If  either  party  shall  refuse  or  neglect  to 
perform  all  and  every  part  of  the  agreement,  they  hereby  promise  and  agree  to  pay 
to  the  other,  who  shall  be  willing  to  complete  the  same,  the  sum  of  lOOl,  as  damages, 
tod  recoverable  in  any  of  Her  Majesty's  courts  of  law."     The  defendant  refused  to 
per^rm  the  agreement,  on  the  ground  that  it  included  the  coach-house,  and  that  the 
plaintiff  could  not  perform  his  part,  not  being  able  to  deliver  up  possession  of  that 
portion  of  the  premises  on  the  day  fixed  for  completion,  and  the  plaintiff  accord- 
ingly brought  his  action  to  recover  the  100^  as  liquidated  damages. 

Beldi  that  the  words  "he  now  occupies"  fom^ed  an  essential  part  of  the  descrip- 
tloirof  the  Bubject-matter  of  the  agreement,  and  could  not  be  rq'ected  as/o/sa  demon- 
ffroHo^  and  consequently  that  the  agreement  did  not  include  the  coach-house,  and 
the  plaintiff  was  entitled  to  succeed ;  but  that  the  100/.  was  not  liquidated  damages, 
hot  a  penalty,  and,  therefore,  the  plaintiff  could  only  recover  the  damages  found  by 
the  fny  to  have  been  actually  unstained  by  him :  BeiUy  v.  Jones  (1  Bing.,  S02)  and 
Xca  V.  WkUaJar  (Law  Kep.,  8  G.  P.,  70),  discussed :  Magtt  v.  Latdiy  vol.  ix.,  0. 
P.,  107. 

iLLEQimCATE  CHILD. 

A  testator,  who  had  gone  through  the  ceremony  of  marriage  with  M.  L.,  his 
deceased  wife's  sinter,  who  had  two  daughters,  O.  and  £.,  by  him,  and  who  was 
eneienU  with  a  third  at  the  date  of  the  will,  gave  a  moiety  of  his  property  to  trus- 
tees in  trnat  for  M.  L.  for  life,  and  after  her  death,  for  his  reputed  children,  C.  and 
£L^  and  all  other  children  which  he  might  have  or  be  reputed  to  have  by  M.  L., 
then  bom  or  thereafter  to  be  bom.  The  third  child  was  horn  before  the  testator's 
death,  and  was  acknowledged  by  him  as  his  child : 

Heid  (diaaenHaUe  Lord  Selborne,  L.C.),  that  the  after-bom  child  was  entitled  to 
share  with  her  sisters  under  the  will : 

Deciflion  of  Wickens,  V.  C,  reversed :  EtlU  v  Crook  (Law  Hep.,  6  H.  L.,  265),  PraU 
V.  MiUhew  (22  Beav.,  328),  BlodwtU  v.  Bdvmrdi  (Cro.  Eliz.,  509),  MtUwm  v.  of  Devon 
(1  P.  Wmii.,  629),  ffowcuih  v.  ^nlU  (Law  Rep.,  2  Eq.,  389),  and  HoU  v.  Sindrey  (Law 
Rep.,  7  £q.,  170),  discussed:  CheUaUm  v.  FuUalove,  vol.  ix.,  L.  G.  &  L.  JJ.,  147. 

JUDICLAJL    SepABATION. 

The  Coart  refused  to  grant  a  decree  of  judicial  separation  on  the  ground  of  the  bus- 
baodV  cmelty  in  a  case  where  the  wife  had  committed  adulteiy,  being  of  opinion 
that  she  did  not  require  the  proteotion  of  tike  eourt : 
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Quarej  whether  the  court  can  in  any  case  grant  a  decree  of  judicial  separation  on 
the  ground  of  cruelty  to  a  wife  who  has  been  guilty  of  adultery:  Orossi  v.  Qnm^ 
vol.  iii,  P.  &  B.,  118.  r 

Liability  of  Solicitob. 

A  stranger  who  acts  as  the  agent  of  a  trustee  in  a  transaction  l^^lly  within  his 
power,  but  which  leads  to  a  breach  of  trust,  is  not  to  be  held  responsible  as  a  con- 
structive trustee,  unless  some  of  the  property  passes  into  his  hands,  or  unless  he  is 
cognizant  of  a  dishonest  design  on  the  part  of  the  trustee. 

The  coui*t  discourages  the  practice  of  making  solicitors  or  other  agents  who  tie 
not  primarily  liable  for  the  loss  of  property,  ^nd  who  ought  to  be  made  witneraes, 
defendants  to  a  suit  for  the  purpose  of  charging  them  with  costs:  Bama  v.  Addy^ 
L.  C.  &  L.  J  J.,  vol.  iz. 

Light  and  Aib. 

It  is  not  to  be  laid  down  as  a  general  rule  that,  where  a  building  injuriously 
affecting  ancient  lights  has  been  completed  before  the  bill  is  filed,  the  court  is  unable 
to  give  damages  unless  the  injury  is  such  as  would  justify  a  mandatoxy  injunction: 
Durell  V.  PrUchard  (Law  Bep.,  1  Ch.,  244),  explained. 

Per  the  Lord  Chancellor:  The  fact  that  the  height  of  a  building  above  an 
ancient  light  is  not  greater  than  its  distance  is  not  conclusive  evidence  that  the  light 
is  not  injuriously  affected,  but  is  prima  facie  evidence  of  there  being  no  such  inter- 
ference with  the  light  as  the  court  will  restrain,  and  requires  to  be  rebutted  by 
special  evidence  of  injury. 

Observations  as  to  evidence  relating  to  obstruction  of  air  as  well  as  light:  CUjf 
of  Lvndon  Brewery  Company  v.  Tenwxni^  vol.  iz.,  L.  C.  &  L.  JJ.,  212. 

MaKDATOBY  iNJUNCmON.   • 

Where  water  pipes  had,  vrithout  the  consent  of  the  owner  of  the  soil,  been  laid  in 
the  soil  of  a  highway,  an  injunction  to  restrain  the  continuance  of  the  pipes  was 
granted ;  the  owner  of  the  soil  not  being  left  to  his  remedy  at  law,  and  not  being 
required  to  establish  his  right  at  law. 

The  facts  that  the  soil  under  the  highway  was  of  no  value  to  the  owner,  and  that 
his  motive  for  applying  to  the  Court  was  not  connected  with  the  enjoyment  of  his 
land,  were  held  not  to  be  reasons  against  the  granting  of  the  injunction. 

Decree  of  Jessel,  M.  B.,  affirmed.  Deere  v.  Ouest^  (1  My.  &  Or.  516)  commented 
on.     Ooodion  v.  JRiehardwn,  vol.  iz.,  L.  C.  &  L.  JJ.,  221. 

Master  and  Servant. 

The  defendant  agreed  to  serve  the  plaintiff  as  a  traveller  and  agent  "for  twelve 
months  certain,  after  which  time  either  party  should  be  at  liberty  to  terminate  the 
agreement  by  giving  the  other  a  three  months'  notice :" 

Held  (by  Bramwell  and  Pigott,  BB.,  Kelly,  C.  B.,  dissenting),  that  at  the  close  of 
the  twelve  months  the  agreement  could  be  determined  by  either  party  without  any 
notice,  and  that  the  stipulation  as  to  a  three  months'  notice  only  applied  in  case  the 
engagement  was  prolonged  beyond  the  twelve  months:  Langton  v.  Chfieton,  toL  iz^ 
Ez.  57. 

Neoligsnce. 

The  plaintiff  was  a  passenger  on  the  defendants'  railway  from  A.  to  B.;  while  the 
train  was  passing  through  B.  station,  the  company's  servants  called  out  the  name  of 
the  station,  and  shortly  afterwards  the  train  stopped.  The  carriage  in  whi<^  the 
plaintiff  travelled  stopped  a  little  way  beyond  the  platform,  and  several  carriages 
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the  engine,  which  were  in  front  of  that  carriage,  stopped  at  some  distance  from 
tlie  platform.  The  plaintiff  who  was  well-acquainted  with  the  station,  in  alighting 
bm  the  carriage  was  thrown  down  and  injured  in  consequence  of  the  train  being 
backed  into  the  station  for  the  purpose  of  bringing  the  carriages  alongside  the 
platfonn.  A  verj  short  interval  elapsed  between  the  time  that  the  train  stopped 
and  the  time  it  was  backed  into  the  station : 

H<H  that  there  was  no  evidence  of  negligence  on  the  part  of  the  company  to  ren- 
der them  liable  to  an  action:  Lewi»  and  Wifev,  The  Lbndon^  Chatham  and  Dover 
Mny  Oompanff,  vol.  ix,  Q.  B.,  66. 

Pmcatoky  Trust. 

Testator  appointed  his  wife  sole  executrix,  and  left  to  her  all  his  property,  landed 
and  penonal,  of  every  description,  for  her  sole  use  and  benefit,  in  the  full  con- 
^eoce  that  she  would  so  dispose  of  it  amongst  all  their  children,  during  her  life- 
time, and  at  her  decease,  doing  equal  justice  to  all  of  them : 

EeH  that  the  wife  took  a  life  interest,  with  a  power  of  appointment  amongst  the 
children,  as  she  might  think  fit :     Carnick  v.  Tudter,  vol.  xvii.,  V.-C.  H.,  320. 
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Bankrupt  Act. 

1.  Under  the  thirty-fifth  and  thirty-ninth  sections  of  the  Bankrupt  Act,  more  dian 
passive  non-resistance  in  an  insolvent  debtor  is  necessary  to  invalidate  a  jadgment 
and  levy  on  his  property  when  the  debt  is  dae,  and  he  has  no  defense:  WUaon  r. 
City  Bank,  473. 

2.  In  such  case  there  is  no  legal  obligation  on  the  debtor  to  file  a  petition  in 
bankruptcy  to  prevent  the  judgment  and  levy,  and  a  failure  to  do  so  is  not  suffi- 
cient evidence  of  an  intent  to  give  a  preference  to  the  judgment  creditor,  Or  to 
defeat  the  operation  of  the  bankrupt  law:    lb. 

3.  Though  the  judgment  creditor  in  such  a  case  may  know  the  insolvent  condition 
of  the  debtor,  his  judgment  and  levy  upon  his  property  are  not,  therefore  void,  and 
are  no  violation  of  the  act:     lb. 

4.  A  lien  thus  obtained  by  him  will  not  be  displaced  by  subsequent  proceedings 
in  banki*uptcy,  though  commenced  within  four  months  after  levy  of  the  execution 
or  rendition  of  the  judgment :    lb. 

5.  Very  slight  circumstances,  however,  the  value  of  which  must  be  judged  of  in 
each  case  as  it  arises,  which  tend  to  show  the  existence  of  an  affirmative  desire  oo 
the  part  of  the  bankrupt  to  give  a  preference  or  to  defeat  the  operation  of  the  act, 
may,  by  giving  color  to  the  whole  transaction,  render  the  lien  void :    76. 

6.  The  twentieth  section  of  the  Bankrupt  Act  was  not  intended  to  enlaige  the 
doctrine  of  set-ofl*  beyond  what  the  principles  of  legal  or  equitable  set-ofi'  previ- 
ously authorized :    Sawyer  v.  IToa^,  610. 

7.  Where  personal  property  has  been  sold  by  one  insolvent,  and  immediately 
afterwards  decreed  a  bankrupt,  without  any  change  of  possession,  and  is  thus  void 
under  the  rule,  in  Twyne's  case,  by  the  laws  of  the  State  where  the  transfer  Is  made 
the  assignee  in  bankruptcy  may  pursue  it,  and  as  auxiliary  to  its  recovery,  aak  that 
the  sale  by  the  bankrupt  be  annulled:    Allen  v.  Massey,  352. 

Common  Cabrieb. 

1.  Can  not  stipulate  for  exemption  from  responsibility  for  the  negligence  of  him- 
self or  his  servants:    RMlroad  Company  v.  Loekwoodf  357. 

2.  The  rule  applies  to  the  case  of  a  drover  travelling  on  a  stock  train  to  look  after 
his  cattle,  and  having  a  free  pass  for  that  purpose :    lb. 

Constitutional  Law. 

1.  A  municipal  corporation  h  a  portion  of  the  sovereign  power  of  the  State  and  is 
not  subject  to  taxation  by  Congress  upon  its  municipal  revenues :  U,  S.y.B»R. 
Co.,  322. 

2.  The  clause  of  the  Federal  Constitution  which  requires  full  faith  and  credit  to 
be  given  in  each  Stute  to  the  records  and  judicial  proceedings  of  every  other  State, 
applies  to  the  records  and  proceedings  of  courts  only  so  far  as  they  have  juriadic- 
tion.  Wherever  they  want  jurisdiction  the  records  are  not  entitled  to  credit : 
Board  of  Public  Worh  T.  Colwnbia  OoUege,  521. 
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3.  No  greater  effect  can  be  given  to  any  judgment  of  a  Court  of  one  State  in 
Vioiher  State  than  is  given  to  it  in  the  State  where  rendered :    lb. 

4.  'Tolioe  law**  paased  by  a  State  distinguished  from  a  '^regulation  of  commerce,^ 
and  sustained  on  the  distinction  between  the  two :    Bailroad  Company  v.  FulUr^  560. 

COKSTRUCnOW. 

Vfhere  a  State  had  publicly  pipmised  that  the  notes  of  a  bank  in  which  it  was 
the  sole  stockholder,  and  for  wjiooe  bills  it  was  liable,  should  be  taken  in  payment 
of  taxes  and  all  other  debts  due  the  State  and  so  impressed  the  credit  of  the  State 
Dpon  the  notes : 

Edi,  that  when  the  State  afterwards  intended  to  terminate  this  obligatipn  (as  it 
could  do  upon  reasonable  notice  as  to  after-issued  bills),  it  was  bound  to  do  it 
openly,  and  in  language  not  to  be  misunderstood.  As  a  doubtful  or  obscure  declara- 
tion woald  not  be  a  proper  one  for  the  purpose,  so  it  was  not  to  be  imputed :     SloU 
j        T.  &!&,  425. 

COKTRACT. 

L  What  one  party  to  a  contract  understands  or  believes  is  not  to  govern  its  con-    ' 
Btruction,  unless  such  understanding  or  belief  was  induced  by  the  conduct  or  7^ 
declaration  of  the  other  party :    Bank  v.  Kennedy ^  19,  and  see  Baily  v.  Eailroad 
Company^  97- 

2.  Where  the  validity  of  a  contract  made  by  an  agent  of  the  Government  is  dis- 
fuied  by  the  Government,  and  a  commission  ap(K>inted  by  the  Government  to  pass 
on  its  validity  reports,  after  inviting  parties  interested  to  appear  before  it,  that  the 
contract  be  confirmed  to  a  partial  extent  and  on  conditions,  or  otherwise,  be  held 
null,  and  the  other  party  acts  after  this  upon  the  condition  prescribed : 

Hdd,  that  his  action  is  voluntary,  and  that  the  original  contract  is  modified: 
Mason  Y,  U.  8.^67. 

3.  Where  a  claim  is  disputed  by  the  Government,  and  the  claimant  accepts  a  cer- 
tain som  in  settlement  thereof,  and  gives  a  receipt  in  full  therefor,  a  subsequent 
action  in  the  Court  of  Claims  for  any  residue  asserted  to  be  due  is  barred :  Svoeeney 
T.  a  &,  75, 

COTBT  A2»D  JUBY. 

The  rule  of  law  that  the  interpretation  of  written  instruments  is  a  question  of  law 
for  the  €x>urt,  is  applied  with  full  force  to  agreements  to  be  deduced  from  the  corres- 
pajMience  of  the  parties,  and  the  fact  that  the  language  of  the  letters  containing  the 
oiler  or  acceptance  is  doubtful,  does  not  relieve  the  court  of  this  duty,  or  make  the 
question  one  of  fact  for  the  jury :     Ooddard  v.  Foster^  123. 

A  notice  without  date,  to  take  depositions  at  a  time  specified,  ''in  the  eUy  of  Guil- 
ford, State  of  Maine,"  insufficient  to  let  in  depositions  taken  '*in  the  town  of 
Gailforti"  it  not  appearing  that  the  town  and  city  were  the  same,  and  the  defect  not 
being  cured  by  attendance  of  the  opposite  party :    Knod§  v.  WUliamsoTi,  586. 

Capital  stock  or  shares  of  a  corporation,  especially  the  unpaid  subscription  to  sach 
etock  or  ffhare,  constitute  a  trust  fund  for  the  benefit  of  the  general  creditors  of  the 
corporation  y  and  this  trust  can  not  be  defeated  by  a  simulated  payment  of  the  stock 
jsubecriptlotif  nor  by  any  device  short  of  an  actual  payment  in  good  faith :  Sawyer  v. 
Hoaffj  iMmmgn^  610. 
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ESTOPFSL. 

This  Bntgect  largely  invefltigated,  and  the  natnre  and  effect^  extent  and  limits  of 
estoppels,  both  legal  and  equitable,  defined :    Bramaon  v.  Worthy  21L 

EVIDEKCE. 

1.  Parol  evidence  inadmimible  to  show  how  all  the  parties  in  interest  undentood 
a  long  and  rather  intricate  transaction,  from  its  oommenoement  to  its  consammarion, 
the  same  being  all  in  writing:  BdiUy  v.  RaUroad  Company,  96,  and  see  .Stuiit  ▼. 
Kennedyy  19. 

2.  Evidence  of  fraud  not  required  to  be  more  direct  and  pontive  than  that  of 
facts  and  circumstances  tending  to  the  conclusion  that  it  has  been  practiced :  Rea  v. 
Missouri,  532. 

3.  Evidence  of  a  vendor  of  land,  being  positive,  is  sufficient  to  rebut  a  presump- 
tion, arining  from  taking  a  note  with  surety  for  the  payment  of  the  purchase  mooey 
of  the  land,  that  the  vendor's  lien  had  been  displaced :    Cordova  v.  ^ooc^  1. 

4.  On  a  question  by  a  creditor  of  A.  of  a  fraudulent  assertion  by  B.,  of  ownership 
of  goods  levied  on  as  A/s,  any  statement  made  by  B.  in  the  absence  of  C,  which 
are  afterwards  assented  to  by  the  latter,  or  were  part  of  the  rei  gesla,  are  evidence: 
Rea  V.  Missouri,  532. 

The  extent  to  which  a  cross-examination,  is  carried  not  reviewable  on  error:    lb. 

Fraxtd  ok  Reventte. 

A  device  to  avoid  the  revenue  acts,  and  whose  operation  does  avoid  them,  is  8ub> 
ject  to  no  legal  censure  if  the'  device  be  carried  oat  by  means  of  legal  fonni: 
Uniled  States  v.  Isham,  496. 

FRAUDiTiiSirr  Conyeyamce. 

Under  the  statute  of  frauds  of  Missouri,  a  sale  of  household  furniture  in  a  house 
occupied  jointly  by  vendor  and  vendee,  both  using  the  furniture  alike,  and  there 
being  no  other  change  of  possession  than  that  the  vendor,  after  going  around  with 
the  vendee  and  looking  at  the  furniture  and  agreeing  on  the  price,  turned  it  over  to 
the  vendee  and  executed  a  bill  of  sale  before  a  notary,  both  parties  then,  after  the 
sale,  occupying  the  house  and  using  tiie  furniture  exactly  as  before,  is  void  as 
against  the  vendor's  creditors :    AJUn  v.  Massity,  352. 

Infant. 

Need  not  himself  have  been  free  from  fault  to  entitle  him  to  recover  dama^ 
resulting  from  the  fault  of  another :    Railroad  Company  v.  SUmi,  657. 

Intebbst. 

Where  allowed,  not  under  contract,  but  by  way  of  damages,  the  rate  must  be 
according  to  the  lex/ori:    Qoddord  v.  Foster^  124. 

Laches. 

1.  Where  a  bill  is  filed  by  a  third  party  to  set  aside,  as  fraudulent,  completed  jndi* 
cial  proceedings,  regular  on  their  face,  the  bill  being  filed  five  years  after  the  judi- 
cial proceeding,  which  it  is  sought  to  set  aside,  have  been  completed,  the  caose  ol  so 
considerable  a  delay  should  be  specifically  set  out.  And  if  ignorance  of  the  fraud 
is  relied  on  to  excuse  the  delay  it  should  be  shown  specifically  when  knowledge  <d 
the  fraud  was  first  obtained :    Hanoood  v.  Railroad  Company,  78. 

2.  A  bill  by  cestui  ^ue  trusts  was  dismissed  where  all  the  grounds  of  adioa  had 
•ocarred  between  twenty  and  thirty  years,  and  the  alleged  breach  of  trust  had  takfs 
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plsoetiuity-seven  yean  before  the  bill  was  filedy«Ad  the  trtistee  was  dead.  This 
although  the  eeahti  que  trwdB  were  women  and  the  trustee  a  lawyer,  who  had  married 
their  half  fflster:    HumeY.BeaU,  EzeeuHz^tSe. 

HAKDAMUa. 

Against  an  officer  of  the  government,  in  the  absence  of  statutory  prtmsion  to  the 
contrary,  abates  on  hb  death  or  retirement  from  office.  His  successor  in  office  can 
not  be  brought  in  by  way  of  amendment  of  the  proceedings  er  on  an  order  for  the 
flubstieation  of  parties :     Unikd  States  v,  BariweO,  604. 

The  rule  that  ^  master  is  not  liable  to  one  of  his  servants  for  injuries  resulting 
from  the  carelessness  of  another,  when  both  are  engaged  in  a  common  service, 
although  the  injured  person  was  under  the  control  and  direction  of  the  servant  whe 
tAosed  the  injury,  whether  a  true  rule  or  not,  has  no  application  when  one  of  the 
feraom  employed  and  injured  is  a  boy  of  tender  years,  employed  as  a  helper  under 
the  superintendence  of  a  full  grown  man  of  mature  years,  and  required  by  the  mas- 
ter toobey  hisorders :    BaUroad  Company  v.  Fortf  S5Z, 

NBCKaSABtSB  m  A  FoBEiaw  FOBT. 

1.  Where  advances  are  made  to  a  captain  in  a  foreign  pert,  upon  his  request, 

to  pay  for  necessary  rejMtirs  or  supplies  to  enable  his  vessel  to  prosecute  her 

''^T*^^  or  to  pay  harbor  dues,  or  for  pilotage,  towage  and  like  services  rendered  to 

the  vessel,  the  presomption  of  law,  in  the  absence  of  fraud  or  collusion,  is  that  they 

are  made  upon  the  credit  of  the  vessel  as  well  as  upon  that  of  her  owners,  and  the 

presumption  can  be  repelled  only  by  proof  that  the  master  was  in  poesession  e 

fands  applicable  to  the  expenses,  or  of  a  credit  of  his  own  or  of  the  owners  of  his 

veawl,  vpon  which  funds  could  be  raised  by  the  exereise  of  reasonable  diligence,  and 

that  the  possession  of  such  funds  or  credit  was  known  to  the  party  making  the 

advances,  or  could  readily  have  been  ascertained  by  proper  inquiry :    The  Emily 

Souder^  667. 

2.  Liens  for  such  advances  have  priority  over  existing  mortgsges  to  creditors  at 
home :    /6. 

None*. 

1.  Where  inqnlry  is  a  duty,  the  party  bound  to  make  inquiry  is  affected  with  all 
the  knowledge  which  he  would  have  got  had  he  inquired :    Cordova  v.  Hoody  1. 

2.  Through  newspapers  not  necessary  to  give  effect  to  a  proclamation  of  the 
President.  It  takes  effect  when  signed  and  sealed  with  the  seal  of  the  United  Statei^ 
officially   attested:    Lapeyerv.  United  States,  Itl. 

OnaiONB    OF  THE  COVKT. 

May  be  suasuted,  in  regard  to  an  ancient  transaction,  by  a  judgment  of  another 
court,  upon  its  sitting  at  the  scene  ef  the  transaction,  though  such  judgment  be  not 
enable  of  being  pleaded  as  rea  judieaXa:    Hume  v.  Beatee,  Exeoittrix,  386. 


1.  Where  a  patentee  has  assigned  his  right  to  manufacture,  sell,  and  use  within  a 
limited  district  an  instrument,  machine,  or  other  manufactured  product,  a  purchaser 
of  such  instrument  or  machine,  when  rightfully  bought  within  the  prescribed  limits^ 
moquires  by  such  purehase  the  right  to  use  it  auywhere,  without  reference  to  othe^ 
aflBagiuaeote  of  territorial  rights  by  the  same  patentee :    ^c2sms  v.  Burhet  463. 

2.  Wheve  a  claim  in  a  patent  uses  general  teRssof  reference  to  the  spedficationaj 
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luch  as  **  substantiallj  in  the  manner  and  for  the  purpose  herein  aet  forth,"  althongh 
the  patentee  will  not  be  held  to  the  precise  combination  of  all  the  parts  described, 
yet  his  claim  will  be  limited  by  reference  to  the  history  of  the  art,  to  what  was 
really  first  invented  by  him :    Carlton  t.  Bokee,  463. 

Bailroad  Tbaybl. 

An  act  of  Congress  passed  in  1863,  which  gave  certain  priyileges  to  a  railroad 
corporation,  enacted  also,  that  "no  person  shall  be  excluded  from  the  can  on 
account  of  color  " : 

Heldf  that  this  meant  that  persons  of  color  should  travel  in  the  same  cars  that  the 
white  ones  did,  and  along  with  them  in  such  cars :    BaUroad  (Jompaany  ▼  .Bnwii,  445. 

Rebxlijok. 

1.  To  a  suit  by  the  legatees  to  compel  an  executor  to  account  for  monies  received  by 
him  from  sales  of  property  belonging  to  the  estate  of  his  testator,  and  to  pay  to 
them  their  distributive  shares,  it  is  no  answer  for  the  executor  to  shew  that  be 
invested  such  funds  in  the  bonds  of  the  Confederate  government,  by  authority  of  a 
law  of  the  State  in  which  he  was  executor,  and  that  such  investment  was  approved 
by  the  decree  of  the  Probate  Court  having  settlement  of  the  estate :  Horn  v.  Xodk- 
hai%  671. 

2.  The  acts  of  the  several  States  in  their  individual  capacities,  and  of  their  different 
departments  of  government,  executive,  judicial,  and  legislative,  during  the  war,  so 
far  as  they  did  not  impair  or  tend  to  impair  the  supremacy  of  the  National  author- 
ity, or  the  just  rights  of  citisens  under  the  Constitution,  are  in  general  to  be  treated 
as  valid  and  binding :    26. 

3.  Judicial  proceedings  during  the  war  of  the  rebellion,  within  the  lines  of  the 
Federal  army,  by  a  private  person  on  a  mortgage,  ending  in  a  judgment  and  sale  <A 
mortgaged  premises,  against  one  who  had  been  expelled  by  the  military  authority 
of  the  United  States  into  the  so-called  Confederacy,  and  who  had  no  power  or  right 
to  return  to  his  home  during  the  rebellion : 

Hdd,  null,  and  a  judgment  which  refused  to  vacate  them  reversed. 
Dean  v.  Ndaon,  10  Wallace,  172,  affirmed :    Lasere  v.  Boehereau,  437. 

Taxes. 

1.  A  party  who  has  no  title  to  lands  can  not  acquire  one  by  mere  payment  ol  taxea 
on  them :    JBomedead  Company  v.  Valley  Bailroad,  153. 

2.  A  party  by  paying  taxes  which  another  party  ought  to  pay,  but  does  not  pay, 
can  not  make  such  second  party  his  debtor  by  having  stepped  in  and  paid  the  taxes 
for  him,  without  being  requested  to  do  so :    lb. 

Use  and  Occupation. 

One  who  enters  into  possession  of  land  in  virtue  of  an  agreement  that  he  ia  to  be 
a  purchaser  of  it,  can  not  be  held  liable  for  it,  if  the  purchase  is  ooncloded : 
penter  v.  UniUd  States,  489. 


SELECTED  DIGEST  OF  STATE  REPORTS. 


[F'or  the  pretent  number  of  theRsviBw  selections  have  been  made  from  thef  >I1owlng  State 
Kei^'rts:  4T  Geoivia,  10  Kanaaa.  106  Maasacha  setts,  85  New  Jersey,  8  Sonch  Carolina  (new  aeries), 
tt.SlWiBconain.r 


Acnov. 

1.  A  claim  for  money  tortionaly  obtained  from  the  claimant  may  be  assigned  to  a 
third  person,  bo  as  to  give  the  assignee  a  right  to  recoTer  the  same  in  his  own  name  : 
Stewart  v.  Baldentan,  10  Kan.,  131. 

2.  The  owner  of  a  valid  tax  sale  certificate,  to  whom  a  tax  deed,  fatally  defective  in 
form,  has  been  issued,  may  compel  the  County  Clerk,  by  mandamus,  to  execute  to 
him  a  proper  tax  deed :    Cliplnger  v.  TxJler  10  i&.,  377. 

S.  A  note  to  be  salable,  so  as  to  give  the  purchaser  a  right  to  enforce  it  for  the  fnll 
amount,  must  be  available  in  the  hands  of  the  seller,  and  the  test  of  its  availibility 
io  the  hands  of  the  seller  Ib  his  right  to  maintain  an  action  on  it  against  the  maker 
at  the  time  of  the  transfer,  assuming  it  then  to  have  been  due :  Holcomh  v.  Wyckofff 
35  N.  J. 

4.  A  note  void  in  the  hands  of  the  payee,  because  obtained  by  him  of  the  maker 

hj  iraud,  is  collectible  in  the  hands  of  a  subsequent  bona  fide  holder  who  has  taken  it 

before  maturity  for  value;  but  if  such  holder  has  paid  on  such  transfer  a  less  sum 

than  the  amount  of  the  note,  he  can  only  recover  the  amount  which  he,  or  some  prior 

holder  through  whom  he  derives  title,  has  paid  for  it :    lb. 

6.  Where  a  contract  is  for  the  doing  of  two  or  more  things  which  are  entirely  dls- 
iinct,  and  one  of  them  is  prohibited  by  law,  such  illegality  of  the  one  stipulation 
can  not  be  set  up  as  a  bar  to  an  action  for  a  breach  of  one  of  the  valid  stipulations  : 
Erie  R.  B.  Co.  v.  Union  X.  A  E,  Co,.  lb.,  240. 

6.  A  railroad  company  agreed  to  give  its  bonds  in  consideration  of  certain  monies^ 
to  be  paid  in  installments,  and  afterwards,  by  legislative  authority,  becoming  amal- 
gamated with  two  other  companies,  tendered  the  bonds  of  the  consolidated: 
incorporation,  and  brought  suit  for  the  money. 

Meldj  that  such  suit  would  not  lie,  the  consideration  offered  not  being  that  agreed 
for :     N.J.M.KR.  Co.  v.  StraU,  lb.,  322. 

7.  The  plaintiff  agreed  to  caltivate  the  defendant's  land  for  two  years  for  a  share- 
of  the  crop,  both  parties  understanding  that  the  crop  would  be  larger  in  the  second 
year  than  in  the  first.    The  defendant,  at  the  end  of  the  first  year,  paid  the  plaintiff 
his  Bhai«  of  that  year's  crop,  and  refused  to  let  him  cultivate  for  the  second  year :. 

HM^  that  the  plaintiff  might  maintain  an  action  for  work  done  and  materials 
fumiehed  in  cultivating  the  land:     WiUiams  v.  Bemit,  108  Mass.  Reports,  91. 

A  DlcnflST&ATOR. 

Bettlements  with  administrators  and  the  orders  founded  thereon  are  in  practice- 
so  xnnch  like  ex  parte  proceedings,  or  proceedings  in  rem,  that  the  leapt  tincture  of* 
fraud  on  the  part  of  the  administrator  in  obtaining  a  settlement  or  order  too  favora- 
ble  to  hiniAelf  should  invalidate  the  same :    Shoemaker  v.  Brown,  10  Kan.,  383. 

Al>aCI2VlBXRAT0B8  AHD  EXXCHTOBS. 

1.  An  eicecutor  can  not,  by  a  power  of  attorney  not  authorized  1^  the  will,  tnusafer 
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the  entire  management  of  the  estate  which  he  represents  to  another,  so  as  to  bind 
creditors.  Nor  will  such  a  power  authoriase  the  agent  to  sell  anj  portion  of  the 
property  which,  in  his  discretion,  he  may  deem  to  be  for  the  interest  of  the  estate, 
and  thofl  divest  the  claims  of  orediton  upon  the  property  sold :  Neat  etoLw,  Patten 
da^,47Ga,73. 

2.  The  order  of  the  Court  of  Ordinary  granting  leave  to  an  administrator  to  sell 
the  lands  belonging  to  the  estate  he  represents,  is  his  authority  for  so  doing.  The 
authority  being  shown,  the  law  presumes  the  Court  of  Ordinary  required  all  the  lav 
requires  to  have  been  done  before  granting  the  order  to  sell,  and  we  will  not  go  behind 
that  Judgment :  4  G^rgia,  164,  Warner,  J.,  delivering  the  opinion.  The  order  to 
sell  being  a  judgment  of  a  court  of  competent  jurisdiction,  imports  legally  a  necee- 
nity  for  the  sale,  and  such  judgment  can  not  be  attacked  and  set  aside  oollaterally.  It 
is  not  only  leave  to  sell,  but  it  is  a  judgment  of  the  court  that  such  sale  will  be  for 
the  benefit  of  the  heirs  and  creditors  of  the  estate.  In  favor  of  this  judgment  we  are 
to  presume  the  court  did  its  duty:  7  Oeorgia,  662,  Nisb^,  J. :  Ikivie  v.  MtLca^ 
lb,,  195. 

ADMI88IOK8. 

The  dedarattons  and  admissions  of  a  former  owner  of  the  property,  made  during 
the  existence  of  his  title,  are  competent  evidence  aaainst  a  party  who  has  derived 
title  through  such  former  owner :    Homer  v.  StiUwell,  35  N.  J.,  307. 

Adyebs'e  PoesEsaioN. 

1.  Occupancy  for  ten  years  of  one  of  two  adjoining  parcels  of  land  included  within 
the  lines  uf  a  plat  held  as  color  of  title,  held  not  to  confer  title  by  adverse  poesesston 
against  the  owner  of  the  other  parcel :    MoBsey  v.  Dvartn,  3  8.  C,  34. 

2.  Title  by  adverse  possession  can  not  be  acquired  where  no  trespass  is  committed 
against  the  owner :    Ih, 

ALOfOKT. 

1.  Alimony  may  be  awarded  to  the  wife  upon  granting  to  the  htMband  a  cfivoroe 
for  her  fault :    Qraoee  v.  Omoes,  108  Mass.,  814. 

2.  Upon  an  Application  to  alter  a  decree  for  alimony,  the  ooutt  may  take  into  con- 
sideration property  acquired  by  the  husband  since  the  original  decreei  as  well  as  the 
facts  on  which  that  decree  was  founded,  and  the  circnmstanoes  of  the  separation  of 
the  parties :    lb, 

Amekdmekts. 

Where  a  defendant  has  been  regularly  served  by  a  snmmoni^  and  there  is  a  defect 
in  the  return  of  the  officer  respecting  the  service,  the  defect  may  at  any  tlme^  even 
long  after  judgment,  in  fiutheranee  of  justice,  be  cured  by  amendment  so  ai  to  make 
the  return  conform  to  the  hdB :    Kirkwood  v.  JSeec^.  10  Kan.,  453. 

Amekoibicbiit. 

1.  When  goods  and  chattels  in  the  possesBion  of  a  defendant  in  execution,  are 
levied  on  by  a  sheriff,  and  he  refuses  and  neglects  to  proceed  to  execute  hb  writ  bj 
selling  the  property,  at  the  request  of  the  plaintiff,  on  the  ground  as  set  forth  in  hta 
return  to  the  writ  that  the  goods  are  claimed  by  other  parties,  but  asks  no  indemnity 
of  the  plaintiff,  and  takes  no  measures  to  secure  himself  against  such  claim,  h«  wiU 
be  liable  to  amercement:    Harrie  v.  Kirkpatrickf  35  N.  J.,  392. 

2.  A  sheriff  is  not,  by  a  levy  and  sale^gpstppped  from  denying  the  plaintiff's  righc 
to  the  proceeds  of  such  sale,  nor  froni  slio^g  that  the  property  m>\d  under  plaintiff 
etttctioa  was  not  the  defendant's,  nor  liable  to  suck  kvy  and  sal* :    Jb» 
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ABBmiXEzrr  and  Award. 

I.  To  justify  a  court  in  setting  aside  an  award  on  the  ground  of  mistake,  the  mis- 
take, whether  of  law  or  fact,  munt  be  gross  and  palpable.  Mere  error  of  judgment 
in  the  arbitrators  is  not  a  sufficient  ground  for  setting  aside  the  award :  Overly  et  ai. 
▼.  ThroAer,  47  Ga.,  10. 

1  HVhere  three  arbitrators  are  selected  by  the  parties,  and  one,  conceiving  himself 
to  havs  been  selected  as  umpire,  expressed  no  opinion  on  the  points  submitted,  except 
where  the  others  disagreed,  but  signs  the  award  with  the  others,  it  is  doubtful  if  the 
award  can  be  set  aside  on  this  gronnd.  Certainly  the  arbitrator  can  not  be  intro- 
duced 88  a  witness  to  show  his  own  misconduct  in  this  respect,  if  it  be  misconduct, 
fie  stands  upon  the  same  footing  with  a  juror  called  to  impeach  a  verdict  to  which 
he  has  assented :    R, 

3.  Where  the  award  upon  its  face  appears  to  be  within  the  Robmisslon,  it  is  not 
competent  in  a  suit  at  law  on  the  award  to  show  by  parol  that  the  arbitrator  ex- 
ceeded his  authority :    BwUcman  r.  Raauom^  36  N.  J.,  565. 


The  assessment  of  certain  personal  property  at  only  one-third  its  value,  though 
illegally  and  improperly  made,  does  not  render  all  the  taxes  founded  thereon  void, 
nor  does  it  authorize  an  injunction  to  restrain  the  collection  of  two-thirds  of  the 
taxes  levied  on  monies,  credits,  and  shares  in  national  banks,  which  last  mentioned 
property  was  assessed  at  its  full  value :     Adam*  v.  Beman^  Tretuwrtr,  10  Kan.,  38,  46. 

ASBIOVUENTS. 

.  i.  An  assignment  for  the  benefit  of  creditors,  giving  the  assignee  power  to  sell  the 
real  estate  ''at  such  time,  in  such  manner,  and  upon  such  terms  as  he  may  decree 
expeilent  and  prudent,"  does  not  give  the  assignee  power  to  bind  the  assigned  estate 
by  an  express  covenant  of  warranty,  nor  does  such  power  exist  by  implication  of 
law :     Wdch  v.  Doris,  3  S.  C,  110. 

2.  A  purchaser  of  real  estate,  from  an  assignee  for  the  benefit  of  creditors  with 
covenant  of  warranty,  has  no  equity  to  subject  the  assigned  estate  to  a  claim  arising 
from  8  breach  of  the  covenant :    /6. 

AanoNSEs. 

An  assignee  for  the  benefit  of  creditors  who  purchases  some  of  the  debts  at  less 
than  their  nominal  amounts,  is  not  entitled  to  credits  on  his  account  with  other 
creditora  for  the  full  amounts  of  the  debts.  He  can  only  claim  as  disbursements 
what  he  actually  paid :    Farrar  v.  FarUy^  3  8.  C,  11. 

AlTACBlCEliT. 

Where  one  is  not  a  resident  of  this  State,  but  is  passing  through  the  same  with 
his  goods,  an  attachment  may  issue  against  him,  on  the  ground  "that  he  is  actually 
remoTin^  out  of  the  county"  in  which  he  may  then  be  found :    Johnson  v.  Lowtry, 
47  Ga.,  660. 

Aucnov. 

1.  An  auctioneer  may  sue,  in  his  own  name,  a  purchaser  at  an  auction  sale,  to 

reeoTer  his  fees,  when  the  conditions  expressly  stipulate  that  an  auctioneer's  fee,  of 

a  specified  sum,  shall  be  paid  to  the  auctioneer  on  the  day  of  sale,  but  his  right  to 

recover  vrill  depend  on  the  validity  of  the  contract  to  purchase,  as  between  buyer 

WLud  aeUer :    JoJbuon  tt  al,  v.  Buck,  36  N.  J.,  338. 

2.  Sales  by  auction  are  within  the  statute  of  frauds :    lb. 
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3.  The  signatare  of  the  purchaser  to  the  conditions  of  sale  made  by  the  aaction- 
eer's  clerk,  as  the  bids  are  pablidy  announced,  is  a  sufficient  signing  within  the 
statute  of  frauds :    lb, 

4.  To  satisfy  the  statute,  it  is  sufficient  that  the  terms  of  the  bargain  may  be 
gathered  from  two  or  more  separate  papers,  if  the  signed  memorandum  contains  sneh 
reference  to  the  other  papers  as  to  make  the  latter  part  of  the  former ;  bat  the  con- 
nection between  the  signed  and  unsigned  papers  can  not  be  made  by  parol  evidence 
that  they  were  intended  by  the  parties  to  be  read  together,  or  of  facts  and  cirouB- 
stances  from  which  such  intention  may  be  inferred :    i  6. 

5  Conditions  of  sale  read  before  the  biddings  commenced,  but  not  annexed  to  tbe 
catalogue  on  which  the  purchasers'  names  were  entered,  or  referred  to  theretn,  can 
not  be  held  to  supply  the  terms  of  sale  omitted  from  the  catalogue :    J  6. 

AuTBEFois  Aoqurr  or  Cokyict. 

Although  proof  of  one  particular  fact  is  necessary  to  a  conviction  under  either  of 
two  statutes,  yet  if  each  statute  requires  proof  of  an  additional  fact  which  the  other 
does  not,  an  acquittal  or  conviction  under  either  is  no  bar  to  the  prosecution  and 
punishment  under  the  other:    Morty  v.  OommoKweaJUh^  108  Mass.,  433. 

Banks  and  Banking. 

Note  indorsed  in  blank  by  the  President  of  a  New  York  bank,  in  his  name  of 
office,  and  transferred  to  the  plaintiff,  and  a  mortgage  securing  it  assigned  to  him  in 
writing  by  the  same  officer,  under  the  seal  of  the  <^rporation.  The  articles  of  asso- 
ciation provided  that  no  conveyance  of  real  estate  nor  contract  in  relation  thereto 
should  be  binding  on  the  bank  unless  authorized  by  a  vote  of  the  Board  of  IHrec- 
tors.    In  an  action  on  the  note  and  mortgage : 

Held^  that  as  between  the  plaintiff  and  mortgagor  the  legal  presumption  must  be 
that  the  President  was  authorized  to  execute  the  assignment,  the  bank  itself  not 
appearing  or  asserting  title  to  said  instruments :  Kennedy  v.  Knight  and  Wifr^  21 
•Wis.,  345. 

Banks. 

1.  A  bank  incorporated  for  the  benefit  of  the  State,  of  which  the  State  is  the  wk 
stockholder,  and  for  whose  debts  the  State  is  liable,  has  the  same  rights,  and  is  sob* 
ject  to  the  same  obligations,  so  far  as  creditors  are  concerned,  as  a  bank  whose 
stockholders  are  private  individuals :    Dabney  etaLv,  Bank  cf  &  C,  3  S.  C,  124. 

2.  The  assets  of  an  insolvent  bank  are  a  trust  fund  for  the  payment  of  its  credi- 
tors, whether  as  guarantees,  bill  holders,  depositors,  or  otherwise,  and  if  there  is  bo 
lien  on  the  fund,  the  distribution  among  the  creditors  must  be  pari  paum,  and  until 
the  creditors  are  fully  satisfied  there  is  nothing  which  the  stockholder,  whether  a 
private  individual  or  a  sovereign  State,  has  the  right  to  dispose  of  or  ^propnate  to 
his  own  use:    lb. 

3.  In  the  absence  of  a  special  contract  varying  the  rights  of  the  parties,  deposi- 
tors of  Confederate  currency  in  a  bank  are  entitled  to  be  paid  In  lawful  money  only 
so  much  as  the  currency  was  worth  at  the  time  of  the  deposit  in  such  money :     lb. 

4.  The  capital  of  an  incorporated  bank  being  a  trust  fund  for  the  payment  of  its 
debts,  if  it  be  withdrawn  by  the  stockholder,  even  though  a  sovereign  State,  is  bekl« 
after  such  withdrawal,  subject  to  the  trust :    lb, 

5.  The  office  of  a  private  banker  is  not  a  bank  within  the  terms  of  a  promiasofy 
note  made  payable  "atliny  bank  in  Boston :"     Way  v.  BnUerworth^  108  Mass.  509. 

6.  A  National  bank  has  authority  to  buy  the  checks  of  individuals  on  ocher 
banks,  whether  payable  to  bearer  or  to  order :  Firsi  Natumai  Bank  v.  Harrit.  lb.  31^ 
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BiSKBUFT. 

The  liability  of  the  drawee  upon  a  bill  of  exchange  accepted  and  dishonored  by 
Him,  to  an  indorsor  who  then  pays  it,  is  barred  by  a  discharge  of  the  drawee  in 
baob^iptcy  proceedings  begun  after  his  dishonor  of  the  bill,  though  before  the  pay- 
ment by  the  indorser :    Hunt  v.  Taylor^  108,  Mass.,  508. 

2.  A  creditor,  by  proving  his  claim  in  a  bankrupt  proceeding,  does  not  thereby,  by 
force  of  the  twenty-first  section  of  the  act  of  the  United  States  relating  to  bank- 
niptcy,  destroy  his  right  of  action ;  the  effect  of  such  act  being  to  merely  sus- 
pend such  right  of  action  during  the  pendency  of  the  proceedings.  Under  such 
circDDutanoes,  the  proper  course  is  to  apply  to  the  court  where  the  action  is  pending 
to  stay  the  proceedings :    Smith  v.  Soldiers*  Bvmmu  and  Di«paiek  Cb.,  35  N.  J.,  50. 

Bill  of  Exceftionb. 

The  judge  before  whom  a  case  was  tried  may  settle  the  bill  of  exceptions  therein 
after  his  term  has  expired :    Halt  v.  Hazleion,  21  Wis.,  325. 

B&OKKB. 

In  an  action  to  recover  a  commission  on  a  sale  of  a  house  to  the  defendant,  there 
was  evidence  that  the  plaintiff,  who  was  not  a  real  estate  broker,  said  to  the  defend- 
ant who  was  seeking  a  home,  "If  I  find  you  a  house  you  must  pay  me  a  commission," 
and  the  defendant  replied  "  I  would  as  soon  pay  you  as  any  other  person ; "  that  the 
plaintiff  did  not  see  the  defendant  again ;  but  that  in  consequence  of  information 
fomished  by  the  defendant,  a  third  person  called  on  the  plaintiff  and  sold  him  a 
house: 

Heldf  that  this  evidence  would  support  a  verdict  for  the  plaintiff,  although  the 
Qsage  of  brokers  is,  that  in  the  absence  of  special  agreement,  the  vendor  and  not 
the  purchaser  pays  the  commission,  and  although  the  plaintiff  had  not  taken  out  an 
internal  revenue  license  from  the  United  States  as  a  real  estate  agent :  Pope  v.  Beaky 
108  Mass.,  561. 

Cebtiobabi. 

1.  Certiorari  is  the  proper  writ  to  bring  up  the  final  adjudication  of  special  statutory 
tribnnala,  which  act  in  a  summary  way,  different  from  the  course  of  the  common 
law :     Suute,  Elder,  pros,  v.  Di8ln4U  Medical  Society,  35  N.  J.,  200. 

2.  Sach  writ  wiU  not  lie  before  judgment,  in  cases  which  can  not  be  continued  or 
completed  in  this  court :    lb, 

Chsck. 

1.  A  person  obtaining  possession  of  a  check  by  means  of  a  forged  indorsement,  will 
not  acquire  any  interest  in  it,  although  he  was  not  aware  of  the  forgery :  Buckley 
V.  Second  NcUumal  Bank  </  Jersey  City,  35  N.  J.,  400. 

2.  That  the  foigery  was  committed  by  an  agent  of  the  plainti£^  does  not  change  the 
rule  where  there  is  no  fraud,  or  where  no  gross  neglect  is  shown  against  the 
plaintiff:    Jb, 

3.  A  check  on  a  bank  in  Boston  was  sent  from  Boston  by  mail  to  Bochester  in  New 
York,  and  there  bought  four  days  after  its  date,  and  was  presented  for  payment  two 
days  afterwards: 

JEfeld,  that  the  buyer  was  not  subject  to  equities  existing  between  the  original  par- 
ties, of  which  he  had  no  notice,  either  on  the  ground  that  the  lapse  of  time  between 
the  «ia.te  of  the  check  and  his  purchase  of  it  should  have  put  him  upon  inquiry,  or 
an  the  ground  of  unreasonable  delay  in  making  presentment:  First  National  Bank 
108  Mass.,  514. 
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In  an  sction  of  tort  against  a  city  for  evtering  the  plaintiff's  close  and  puIUJa^oi^ 
a  post  and  preventing  him  firom  plaNnng  a  buildiag  upon  the  dose,  the  city  answered 
that  the  dose  was  a  public  street  and  the  dty  r^tfully  entered  opon  and  used  it 
for  the  public.  Just  before  the  action  was  brought,  the  Mayor  and  the  Gty  Solicitor 
signed  a  written  statement  that  the  acts  complained  of  were  done  by  the  city  for  the 
purpose  alleged  in  the  answer ;  and  it  was  proved  at  the  trial  that  tlie  City  Marshal 
did  them  by  the  Mayor's  orders; 

Hdiy  that  the  statement  of  the  Mayor  and  Solicitor  did  not  bind  the  dty,  sod 
that  the  city  was  not  liable,  whether  the  plaoe  in  question  was  or  was  not  a  pnblic 
street ;    HoaheU  v.  Nevs  Bedford^  108  Mass.,  208, 

Common  Casriex. 

1.  Where  a  railroad  company,  in  this  State,  sells  a  through  passaager  ticket  bj  a 
specified  route  to  some  point  out  of  the  State,  over  the  lines  of  rood  belonging  to 
other  companies  in  other  States,  it  seems  that  the  undertaking  of  the  first  named 
company  is  to  transport  the  passenger  and  his  baggage  safely  to  such  place  of  desti- 
nation, and  that  it  is  liable  to  him  for  any  injury  to  his  person  or  baggage  occur- 
ring on  any  of  said  connected  lines  of  road  in  violation  of  such  undertaking. 
Downer,  J.,  expresses  no  opinion  on  this  point :    Cbncfee  v.  JRi.  R,  R.  G?.,  21  Wis.,  589^ 

2.  A  common  carrier  may  contract  that  the  owner  of  live  stock  AkU  asrame  all 
risk  of  damage  from  whatever  cause,  in  coorse  of  transportation :  jBetfs  v.  Farmer's 
L,&  0,  Cb.,  16^81. 

3.  Plaintiff's  goods,  carried  by  defendant,  not  being  secured  in  cases  or  by  any 
water-proof  covering,  were  injured  by  rain  in  their  transfer  from  the  cars  to  de- 
fendant's wagon,  and  thence  to  its  office : 

Hdd,  that  defendant  was  liable  for  the  damage :    Ih, 

CoirSIBERATION. 

One  not  named  as  payee,  who  puts  his  name  on  the  back  <^  a  note  before  delirery 
to  the  payee,  will  be  held  liable  on  it  as  an  original  promisor,  if  it  be  proved  that  he 
wrote  his  name  on  the  note  as  surety  for  the  maker,  upon  the  faith  of  which  money 
was  loaned  or  credit  given  by  the  payee  to  the  maker.  His  liability  is  that  of  a 
joint  and  several  maker  of  the  note.  Forbearance  of  a  precedent  debt  of  the  prind- 
pal  is  a  suffident  consideration  for  such  undertaking,  and  though  the  payee  after- 
wards indorses  his  name  on  the  note  and  uses  it  for  his  own  purposes  for  dis- 
count at  a  bank,  he  may,  if  compelled  to  take  up  the  note,  erase  his  own  iadone- 
ment  and  recover  of  the  other  parties  as  makers,  upon  proof  of  the  original  con- 
tract under  which  the  note  was  given :    Chaddack  v.  FaaiMH,  35  K.  J.,  519. 

COKSOLIPATIOK  OF  KAIUtOADB. 

Where,  after  an  election  has  been  held  in  a  county  which  resulted  in  anthoriting 
the  commissioners  to  subscribe  to  tlie  stock  of  a  railroad  corporation,  and  before 
such  subscription  has  actually  been  made,  such  corporation,  in  pursuance  of  author- 
ity granted  by  general  law  in  force  at  the  time  of  the  election,  consolidated  with 
another  railroad  corporation,  the  authority  to  make  any  subscription  is  terminated; 
an  attempted  subscription  by  the  commissioners  to  the  stock  of  the  new  and  consol- 
idated corporation  is  uUra  virea^  and  does  not  bind  the  county :  SL  Jc§,  ^  i>.  C  jB.  £> 
Co,  V.  Commisnenen  of  Nemaha,  10  Kans.,  669. 

CoNsnTrmoNAL  Law. 

1.  In  general,  where  parties  to  an  action  have  had  their  rights  determined  by  a  fiasl 
judgment,  the  controversy  being  dosed  under  existing  laws,  a  subsequent  act  of  the 
Legulature  granting  a  new  trial  would  be  void :    Oalkint  et  oLr.  State,  21  Wis,  M- 
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1  Bat  when  «Qch  final  jadgmentis  in  favor  of  the  State,  it  ma^r,  by  legislative  act, 
rsire  the  benefit  of  such  judgment,  and  authorise  the  granting  of  a  new  trial  on 
application  of  Uie  advene  party :    /6. 

0Q5»TETjcno»  OP  Statutes. 

A  liberal  construction  must  be  given  to  all  tax  laws  for  public  purposes :  SuUe^ 
Mvm^pnt.  V.  Taylor,  35  N.  J.,  184. 

CONTINnAlirCEB. 

A  trial  at  an  adjourned  term  of  a  case  which  has  been  continued  by  consent  to 
the  next  term,  is  irregular,  and  a  judgment  rendered  therein  will  be  reversed  on 
error:    Sawyer  v.  Bryaon,  10  Kans.,  199. 

COUTRACT. 

1.  Where  L.  being  empowered  only  to  sell  the  lands  of  A.  and  B.,  in  the  city  of  P., 
tgreed  to  sell  Y.  said  lands,  and  also,  other  lands  of  A.  and  B.,  in  G.  County,  for 
one  entire  consideration,  and  executed  and  delivered  to  Y.,  in  the  name  of  his  prin- 
cipals, a  deed  of  the  lands  in  P.,  and  at  the  same  time  (by  a  written  instrument  exe- 
cuted by  both  himself  and  Y.,)  agreed  to  procure  the  G.  County  lands,  to  be  deeded 
to  v.,  by  a  specified  time,  or  that  their  value  should  be  paid  by  him  as  stipulated 
damages,  or  deducted  from  the  purchase  money,  and  thereupon  Y.  executed  his  bonds 
secured  by  mortgage,  for  the  purchase  money,  and  delivered  them  to  L.,  as  such 
agent,  but  the  G.  County  lands  were  never  so  deeded : 

Hdd  (1),  that  these  facts  show  an  absolute,  and  not  a  conditional,  delivery  of  the 

bonds  and  mortgage ;  (2),  that  they  do  not  show  the  bonds  and  mortgage  to  be 

invalid ;  (3)  that  the  non-conveyance  of  the  G.  County  lands  might  be  set  up  in 

defense  to  a  foreclosure  of  the  mortgage  as  a  partial  failure  of  the  consideration : 

JJberfy  ▼.  VUoB  e<  <  21  Wis.,  89. 

2.  Said  deed  also  purported  to  convey  the  grantor's  shares  in  certain  land  compan- 
ies', owning  land  in  P.,  and  L.  agreed  at  the  time  of  the  sale  to  send  the  grantee,  duly 
assigned,  all  the  certificates  of  shares  in  said  companies  in  the  grantor's  possessiony 
but  they  refused  to  make  such  assignment  and  transfer : 

Held^  that  the  deed  was  effectual  to  convey  all  the  equitable  interest  of  the  grant- 
or's in  the  lands  of  said  companies,  and  the  failure  to  assign  and  transfer  the  certi- 
ficates could  not  beset  up  to  show  a  partial  failure  of  the  consideration  for  the  bonds 
and  mortgage:    Ih, 

3.  H.  offered  to  pay  D.  $100,  if  D.  would  find  him  a  purchaser  for  his  farm  at  a 
certain  price : 

Hdd,  that  before  learning  that  B.  had  acted  upon  the  offer  and  secured  a  purcha- 
ser, H.  might  himself  sell  the  farm  without  becoming  liable  to  D. :  Doarrow  v.  Hot- 
Uk  :     J6.,  306. 

4.  In  August,  1864,  A.  made  a  verbal  agreement  with  B.  to  serve  him  as  overseer 
during  the  year  1866,  for  sixteen  bales  of  cotton,  weighing  four  hundred  pounds 
eachy  to  be  delivered  by  B.  to  A.  on  the  1st  of  January,  1866.  A.  performed  the 
agreem^it,  and  B.  refused  to  deliver  the  cotton : 

Heidy  that,  although  the  agreement  was  within  the  statute  of  frauds,  A.  was  enti- 
tled to  recover  from  B.  the  value  of  the  sixteen  bales  of  cotton,  the  law  implying  a 
promise,  at  the  completion  of  the  services,  to  deliver  them  according  to  the  terms  of 
the  original  agreement:    Carter  v.  Brown,  3  S.  C,  298. 

CV>Ki»O»AXI0K&— MXJNICIPAI^ 

Wliere  a  municipal  corporation  Lb  charged  by  law  with  the  duty  of  keeping  in  re- 
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pair  the  streets  and  sidewalks  within  the  corporate  limits,  want  of  ordinary  care  is 
the  true  measure  of  its  liability,  when  it  is  charged  with  having  caused  the  death  of 
a  foot  passenger  by  its  negligence  in  not  keeping  in  repair  a  cellar  door  forming 
part  of  the  surface  of  a  sidewalk :    JbAnsfoa  v.  Charkaton^  3  S.  C,  232. 

Ck>UNTER  Claim. 

In  an  action  by  A.  against  B.,  a  debt  due  to  B.  by  a  partnership  of  which  A.  was  a 
member,  can  not  be  sustained  as  a  counter  claim,  and  the  objection  may  be  taken  at 
the  trial,  though  there  was  no  demurrer  to  the  counter  claim  as  pleaded:  B^/rd  v. 
Charla,  3  S.  C,  352. 

Covenant. 

The  owner  of  a  farm  conveyed  a  strip  of  it,  between  four  and  ^vq  rods  wide,  to  a 
railroad  corporation  by  a  deed  containing  this  clause :  I  hereby  covenant  that  I 
and  my  heirs  and  assigns  will  make  and  maintain  a  sufficient  fence  through  the 
whole  length  of  that  part  of  the  railroad  which  runs  through  my  farm ;  this  cove- 
nant of  maintaining  the  fence  to  be  perpetual  and  obligatory  upon  me  and  aU  per- 
sons who  shall  become  owners  of  the  land  on  each  side  of  said  railroad : 

Hdi  (1),  that  this  covenant  gave  the  grantee  an  interest  in  the  nature  of  an  ease- 
ment in  the  adjoining  land  of  the  grantor  and  ran  with  that  land,  and  constituted 
an  incumbrance,  within  the  meaning  of  the  covenant  against  incumbrances  in  a 
subsequent  deed  thereof;  (2)  that  the  obligation  to  maintain  the  fence  was  not  im- 
paired by  the  omission  to  perform  it  for  twenty  years,  without  any  evidence  of  its 
having  been  released  or  extinguished ;  (3)  that  an  action  for  a  breach  of  the  cove- 
nant against  incumbrances  in  the  second  deed,  was  not  barred  by  the  statute  of  lim- 
itations until  twenty  years  after  the  date  of  that  deed ;  (4)  that  the  fence  was  to  be 
maintained  on  each  side  of  the  railroad  and  wholly  on  the  land  retained  by  the 
grantor  in  the  first  deed ;  (5)  that  the  measure  of  damages  for  a  breach  of  the  cove- 
nant against  incumbrances  was  a  just  compensation  for  the  real  injury  remilting 
from  the  incumbrance  to  be  estimated  by  the  difference  in  the  fair  market  value  of 
the  estate  by  reason  of  the  existence  of  the  incumbrance,  and  taking  into  considera- 
tion the  cost  of  fencing  so  far  only  as  it  exceeded  the  cost  of  any  fences  which  the 
situation  and  circumstances  of  the  estate  would  otherwise  have  required  the  main- 
tenance of :    Bnmton  v.  Chjpn,  108  Mass.,  175. 

Damages. 

1.  The  measure  of  damage  for  any  illegal  overflow  of  lands  is  the  actual  damage 
coming  to  the  land  by  such  illegal  overflow:  Phinizy  v.  City  Council  <^AugwUat  47 
Ga.,  260. 

2.  Where  a  purchaser  of  grain,  to  be  delivered  on  the  seller's  premises,  refiued  to 
perform  the  contract,  the  measure  of  damages  for  the  breach  held  to  be,  not  the 
difference  between  the  contract  price  and  that  at  which  the  grain  was  finally  sold, 
but  rather  the  difference  between  such  contract  price  and  what  might  have  been 
obtained  for  it  if  sold  within  a  reasonable  time  after  the  breach :  Piekering  v.  Bard^ 
weU,  21  Wis.,  569. 

3.  The  nile  is  now  firmly  established,  that  when  the  owner  of  lands  undertakes  to 
do  a  work  which,  in  the  ordinary  mode  of  doing  it,  is  a  nuisance,  he  is  liable  for 
any  injury  which  may  result  from  it  to  third  persons,  though  the  work  is  done  br  a 
contractor  exercising  an  independent  employment,  and  employing  hia  own  servants ; 
but  when  the  work  is  not  in  itself  a  nuisance,  and  the  injury  results  from  the  negli- 
gence of  such  contractor  or  his  servants,  in  the  manner  of  executing  it,  the  contiactor 
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alone  ia  liable,  unleae  the  owner  is  in  default  in  emplojing  an  unskillful  or  im- 
proper person  as  the  contractor :  Cuff's  AdnCr  ▼.  Newark  and  New  York  R,  R,  Co., 
35N.J^17. 

i.  The  principle  upon  which  the  superior,  who  has  contracted  with  another,  ezer- 
dsing  an  independent  employment  for  the  doing  of  the  work,  is  exempt  from  liabil- 
itf  for  the  negligence  of  the  latter  in  the  execution  of  it,  applies  as  between  the  con- 
tractor and  his  sub-contractor :    lb, 

5,  Damages  to  be  recovered  must  be  both  the  natural  and  proximate  consequence 
arising  from  the  wrong  complained  of,  and  not  from  the  wrongful  act  of  a  third 
party  remotely  induced  thereby :    26. 

6.  The  intervention  of  the  independent  act  of  a  third  person  between  the  wrong 
complained  of,  and  the  injury  sustained,  which  act  was  the  immediate  caase 
of  the  injury,  is  made  a  test  of  that  remoteness  of  damage  which  forbids  its  re- 
covery:   lb, 

9 

Debtor  and  Gbeditob. 

Where  the  drawe  of  a  promissory  note  requests  a  third  person  to  take  up  the 
note,  promising,  if  he  will  do  so,  to  pay  him  the  amount  due  thereon,  a  new  debt 
between  such  third  person  and  the  drawer  for  the  full  amount  of  the  note  is  created 
bj  the  fact  of  the  former's  taking  it  up,  although  he  pays  for  it  much  less  than  such 
amount :     Boyee  v.  Shiver,  3  8.  C,  515. 

Dedication. 

Where  a  stranger  performs  acts  in  reference  to  land  which  would  amount  to  a 
dedication  of  it  to  a  public  use,  in  case  he  were  the  owner,  he  is  not  bound  by  those 
acts  upon  subsequently  acquiring  the  land :    Bushnell  v.  ScoU,  21  Wis.  457. 

Deed. 

1.  A  grantor  can  not  deliver  a  deed  to  the  grantee  or  his  attorney  as  an  escrow, 
Sach  a  delivery  would  be  equivalent  to  adding  a  parol  condition  to  the  instru- 
iDent.  To  make  the  deed  an  escrow,  it  should  be  delivered  to  a  third  person,  to  be 
by  him  delivered  to  the  grantee  upon  the  performance  of  any  required  condition  : 
Duncan,  AdnCr,  etoLv,  Pope,  47  Ga.,  445. 

2.  MThere  the  equity  of  redemption  in  mortgaged  premises  is  conveyed  to  the  mort- 
gagee, the  estate  of  the  mortgager  under  the  mortgage  will  not  merge,  but  will  be 
kept  alive  in  order  to  enable  him  to  defend  under  it  as  against  the  title  of  another 
acquired  intermediate  the  taking  of  the  mortgage,  and  the  conveyance  to  him  of  the 
equity  of  redemption,  if  such  appears  to  be  the  intention  of  the  parties  in  making 
the  conveyance,  and  the  justice  of  the  case  is  thereby  subserved :  Mulford  v.  Peter' 
4i^  35  K.  J.,  127. 

3.  Where  a  person  takes  a  deed  of  another's  lands,  with  intent  to  defraud  the  cred- 
itors of  the  latter,  and  afterwards,  in  pursuance  of  the  same  fraudulent  arrangement, 
procarea  the  assignment  of  a  prior  outstanding  valid  mortgage  with  the  grantor's 
money,  neither  the  deed  nor  the  mortgage  will  be  available  as  a  defense  in  eject- 
ment hy  one  deriving  title  under  a  judgment  and  execution  against  the  grantor :  lb. 

4.  A  sum  named  in  an  agreement  containing  disconnected  stipulations  of  various 
dei^rees  of  importance,  will  be  considered  as  a  penalty,  though  it  is  called  in  the 
ag^reement  liquidated  damages,  unless  the  agreement  speciBes  the  particular  stipu- 
lation  or  stipulations  to  which  the  liquidated  damages  are  to  be  confined :  Whtfidd 
V.  ietjy,  36  N.  J.,  149. 
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6.  Where  some  of  the  stipulations  are  sach  that  the  damages  arisii^  from  thebfeach 
maj  be  ascertained  by  l^al  oompatation,  and  others  are  not,  a  sam  named  to  le 
paid  in  gross  for  non-performance  will  be  held  to  be  a  penalty.  To  be  considered 
liquidated  as  to  any,  it  most  be  susoejpdble  of  being  r^arded  as  liquidated  as  to  all 
the  provisions  to  which  it  ext^ds.  It  can  not  be  liquidated  as  to  thoae  breacfaci 
which  in  their  nature  are  uncertain,  leaving  those  which  axe  certain  to  a  distinct 
remedy  by  the  verdict  of  a  jury:    76. 

6.  Where  the  language  of  a  deed  admits  of  but  one  construction,  and  the  location 
of  the  premises  intended  to  be  conveyed  is  clearly  ascertained  by  a  sufficient  dei- 
cription  in  the  deed  by  courses,  distances,  or  monuments,  it  can  not  be  controlled  by 
any  different  exposition  derived  from  the  acts  of  the  parties ;  but  where  the  laognsge 
is  equivocal,  and  the  location  of  the  premises  is  made  doubtful,  either  by  the  insoffi- 
ciency  of  the  description,  or  the  inconsistency  of  two  or  more  parts  of  the  des- 
bription,  the  construction  put    upon    the   deed   by  the   parties  in   locating  the 

premises,  may  be  resorted  to  aid   in  ascertaining  their  intention:    Jadbon  v. 
Ptrrine,  35  N.  J.,  137. 

7.  Where  an  ambiguity  exists  in  the  location  of  a  lot,  from  inconsistent  calls,  the 
acts  of  the  grahtor  in  making  the  survey  and  marking  a  boundary  by  stakes,  which 
is  consistent  with  one  call  for  a  boundary  and  not  with  another,  when  coupled  with 
evidence  of  an  acceptance  by  the  grantee  of  such  location,  by  setting  his  fences  by 
the  stakes,  are  competent  evidence  of  a  practical  location  by  mutual  consent,  which, 
when  once  made,  will  be  conclusive  upon  both  parties,  especially  when,  by  such 
location,  the  grantee  obtains  his  full  complement  of  land,  and  the  courses  and  distances 
set  out  in  the  deed  are  fully  answered,  and  the  rights  of  a  subsequent  purchaser 
from  the  same  grantor  of  an  adjoining  lot  have  intervened :    lb, 

8.  A  monument  in  a  line  gives  greater  certainty  in  the  location  of  that  line  than 
can  be  obtained  by  measurements  from  an  external  monument  to  a  beginning 
comer ;  and  where  the  premises  can  not  be  located  in  conformity  with  both,  the  latter 
must  yield  to  the  former:    lb, 

9.  If  the  description  of  a  close  intended  to  be  conveyed,  includes  a  number  of 
particulars,  all  of  which  are  essential  to  ascertain  its  identity,  no  estate  will  pass 
except  such  as  will  agree  with  every  part  of  the  description ;  but  if  the  tract 
intended  to  be  conveyed  is  indicated  with  reasonable  certainty,  it  will  pass  by  the 
conveyance,  that  the  intent  of  the  parties  may  prevail,  although  in  some  respects 
the  description  is  erroneous :  McLaughlin  v.  Bishop^  35  N.  J.,  512. 

Devise  and  Legacy. 

A  residuary  devise  and  bequest  to  the  testator's  wife,  "  to  her  own  use  and  to  be 
disposed  of  at  her  decease,  according  to  the  terms  of  any  will  that  she  may  leave,** 
vests  the  whole  of  the  residue  in  her  absolutely;  and  in  a  subsequent  clause,  that 
''she  is,  of  course,  to  charge  herself  with  the  education  and  support  of  our  daughters 
so  long  as  they  shall  remain  unmarried,"  raises  no  trust  or  charge  upon  the  property: 
Spwmer  t.  Lov^cy^  108  Mass.,  529. 

Dkaft. 

1.  The  decision  of  this  court  in  rt  Griner,  16  Wis.,  423,  that  the  Act  of  Congios 
of  1795  and  1862,  providing  for  calling  forth  the  militia  of  the  United  Sutes^  arv 
valid ;  that  the  President  has  the  authority  under  the  Act  of  1795  to  detach  and 
draft  the  militia  without  the  aid  of  State  legislation ;  and  that  under  the  Act  of 
1862,  he  could  exercise  the  authority  so  conferred  in  a  State  which  had  no  law  oat 
the  subject  of  drafting,  reaffirmed :    Drueeker  v.  Sahmm,  21  Wis.,  628. 
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2.  Venoos  who  conspired  to  radst  and  did  forcibly  resist  the  execution  of  the  draft, 
were  goiltj  of  "levying  war''  against  the  United  Stotes;  and  those  who  were 
engaged  in  the  conspiracy,  performing  any  part  therein,  however  minute,  were 
guilty  of  the  crime,  though  not  personally  present  at  the  immediate  scene  of  vio- 
knoe:   lb, 

EjEcnassT. 

The  owner  of  land  dedicated  for  a  public  street^  may  maintain  ejectment  against 
*  niiraad  company  permanently  occupying  any  part  of  the  same  for  its  roadway; 
Weubrod  v.  Ch.  and  N.-W.  BaUway  Cfa.,  21  Wis.,  609. 

ExiKENT  Domain. 

The  omission  to  make  due  compensation  for  private  property  or  rights  appropri- 
ated by  authority  of  the  Legislature  to  the  public  use,  can  be  taken  advantage  of 
by  ^  owner  only,  and  if  he  once  assents  to  the  taking,  can  not  afterwards  be 
SFBiled  of  by  himself  or  those  claiming  under  him :  HcuheU  v.  New  Bed/(yrd^  108 
Man.,  208. 

1.  In  an  action  for  specific  performance  of  an  agreement  for  a  lease,  equity  will 
iK)t  generally  decree  danuiges  for  breaches  of  covenants  which  should  be  included 
in  such  leaee :    JVenmoii  v.  Orim^  21  Wis.,  287. 

Z  In  decreeing  the  execution  of  the  lease,  the  court  may  direct  it  to  be  dated 
anterior  to  the  alleged  breaches,  so  as  to  give  an  action  at  law  for  them :    Ih, 

3.  But  if  the  statute  of  limitations  have  run  upon  the  breaches,  it  seems  that  the 
court  can  not  compel  a  defendant  to  enter  into  an  undertaking  not  to  avail  himself 
of  the  Ptatote  in  a  subsequent  action  at  law:    lb. 

4.  A  court  of  equity  and  a  court  of  law  having  concurrent  jurisdiction,  the  court 
first  taking  jurisdiction  will  retain  it :    Hall  et  al,  v.  Engliak,  47  Ga.,  611. 

The  doctrine  that  a  party  is  estopped  from  contradicting  the  recitals  of  his  own 
deed,  is  applicable  only  where  the  deed,  as  the  act  of  such  party,  is  admitted :  J5ud- 
M>a  V.  InhalniafUa  rf  Window,  35  N.  J.,  437. 

Evidence. 

I.  On  an  issue  whether  the  signature  of  a  will  is  genuine,  the  subscription  of  a  letter 
received  through  the  mail  by  a  witness,  purporting  to  be  signed  by  the  testator  in 
reply  to  a  letter  addressed  by  the  witness  to  him,  is  inadmissible  for  a  standard  of 
compariBon,  without  further  proof  of  its  authenticity:  McKeone  v.  Somes,  108 
Mass.,  344. 

2  The  decision  in  Bo&rman  v  Am.  Express  Co.,  that  the  possession  by  the  owner 
of  goods  shipped,  of  the  receipt  of  a  railroad  or  express  company,  containing  con- 
ditions restricting  its  liability  as  a  common  carrier,  is  only  prima  facie  evidence 
that  the  owner  assented  to  such  conditions,  and  may  be  contradicted  by  parol 
eridenoe  of  facts  and  circumstances  attending  its  receipt,  adhered  to  and  followed : 
Sirokn  et  oL  v.  Ddraii  <fi  Mil  Railway  Co.,  21  Wis.,  662. 

3*  The  law  presumes  that  a  policy  of  insurance  is  based  upon  the  applicatiom 
and  in  a  suit  on  such  policy  it  is  not  error  to  reject  the  testimony  of  the  officers  of 
the  company  that  the  policy  was  issued  on  the  belief  that  the  statements  in  the 
application  were  true,  and  would  not  have  been  issued  if  any  of  them  had  been 
known  to  be  untrue:     WaMikgion  lAft  ImwoxiM  Company  v.  Honey,  10  Kans.,  526^ 
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4.  There  is  some  conflict  between  the  anthorities  as  to  how  far  a  party  maj  lely 
upon  absence  from  the  State  of  a  written  instrament  as  a  basis  for  secondaiy  evi- 
dence of  its  contents.  But  the  question  as  to  how  it  happens  to  be  in  another  SCtte 
may  become  material :    Shaw  t.  Mason,  10  Kans^  189. 

Execution. 

A  return  that  the  officer  received  the  writ  at  4  o'clock  p.  u^  that  he  could  find  no 
goods  and  chattels,  and  lor  want  thereof,  at  4  o'clock  p.  M.,  of  same  day  leTied  on 
certain  real  estate,  will  not  vitiate  the  levj,  as  showing  that  he  could  not  have  made 
any  search  for  personal  property  for  want  of  time :     ^Dreptow  r.  Bum,  Ib^  170. 

Executors  and  Administratobs. 

1.  The  father  of  a  store-keeper,  who  died  insolvent  and  intestate,  leaving  a  stock 
of  goods  in  his  store,  took  possession  of  the  store,  and,  for  a  year  and  upwards,  sold 
the  goods  at  retail,  and  during  this  period  repleniuhed  the  stock  with  other  goods 
purchased  with  his  own  monej.  He  then  administered  on  the  estate,  and  by  leave 
of  the  Ordinary,  sold  all  the  g^oods  on  hand  at  public  sale.  Under  a  creditor's  bill 
to  settle  up  the  estate,  in  which  the  account  was  taken  as  in  cases  of  regular  admin- 
istration : 

Heldy  (1).  That  the  administrator  was  not  entitled  to  credit  for  the  sum  advanced 
by  him  in  the  purchase  of  goods;  (2),  that  he  had  not,  by  reason  of  a  supjiosed  con- 
fusion of  goods,  forfeited  all  right  to  compensation  for  such  advance;  and  (3),  that 
he  should  be  allowed  to  show  what  benefit  the  estate  derived  therefrom,  and  be 
allowed  credit  on  his  account  for  the  amount  of  such  benefit:  MtKt€  v.  MMeg, 
3  S.  C.  242. 

2.  Where  the  estate  of  a  decedent  becomes  insolvent  after  his  death,  the  gmeral 
assets  can  not  be  longer  applied  to  the  maintenance  of  the  family :  HknUm  v.  £en- 
iiec/y,  /6.,  459. 

3.  Where  the  administrator  of  an  entirely  solvent  estate  pays  idmple  contract 
creditors  out  of  their  order,  reserving  ample  funds  for  the  payment  of  specialty 
creditors,  equity  will  relieve  him  from  the  legal  consequences  of  the  technical 
devaslavit^ii  his  conduct  in  making  the  payments  was  prudent  and  judicious;  nor 
will  he  be  charged  because  of  the  loss  of  the  reserved  assets,  if  no  blame  on  aooount 
of  such  loss  can  be  imputed  to  him:    Ih, 

Exescftion. 

Where  personal  property,  otherwise  exempt  from  execution,  has  been  pledged  as 
collateral  security  for  the  payment  of  a  debt,  and  judgment  has  been  rendered  on 
the  debt,  an  execution  may  be  Issued  and  the  property  seized  and  sold  thereon  as  in 
other  cases :    Joiiei  v.  ScoU,  10  Kans.,  33. 

Fixtures. 

1.  Where  E.  &  Co.  built  a  steam  engine  for  the  mill  of  IC,  and  while  it  was  alill 
at  their  shop  took  a  chattel  mortgage  on  it,  with  a  stipulation  of  their  right  to  take 
possession  of  the  same,  whetlier  it  was  affixed  to  the  freehold  or  not,  the  intention  oi 
the  parties,  as  evinced  by  the  chattel  mortgage,  may  be  looked  to  as  controlling  ui 
the  determination  of  the  character  of  the  property,  and  as  showing  that  it  remained 
personal  property :    Eaye»  v.  Fda,  10  Kans.  314. 

2.  If  a  tenant  at  will  of  land  removes  a  substantially  constructed  bnilding  fxook 
another  place  and  puts  it  on  the  land,  upon  stone  foundations,  with  a  cellar  under 
it,  as  and  for  a  permanent  dwelling-house,  without  the  consent  of  the  landowner, 
or  any  contract  with  him,  express  or  implied,  that  the  tenant  shall  hold  it  as  ptr^ 
sonal  property,  it  becomea  part  of  the  realty  and  can  not  afterwards  become  penoonl 
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property  by  the  mere  asBent  of  the  landowner,  without  an  actual  eeyerance  of  it 
^ffl  ike  land :    Madigan  v.  MeCarty,  108  Mass.  376. 

Foreign  Judomekt. 

A  record  of  a  judgment  rendered  in  Ck)nnecticut,  properly  authenticated  under 
the  act  of  Congrem  of  May  26, 1790,  hy  having  the  proper  oertificatea  and  signatures 
J  of  the  clerk  and  Judge,  and  the  seal  of  the  Court  appended  thereto,  will  be  pre- 

wimed  prima  faae  to  be  valid  and  binding,  and  entitled  to  full  faith  and  credit  in 
CojiDecticot  and  elsewhere,  although  the  judgment  may  not  be  signed  by  the  Judge 
of  the  Court  rendering  it:    IVeneh  v.  iViM,  10  Kans.  61. 

Fraot). 

In  the  case  of  a  partner  paying  his  own  separate  debt  out  of  the  partnership 
/nnds,  it  is  manifest  that  it  is  a  violation  of  his  duty,  and  of  the  rights  of  his  part- 
ners,  unless  they  have  assented  to  it.  The  act  is  an  illegal  conversion  of  the  funds, 
«ad  the  separate  creditor  can  have  no  better  title  to  the  funds  than  his  debtor  him- 
self:    IFitf ioms V.  .Bometf,  10  Kans.  461. 

Highways. 

Where  the  County  CommiFsionera  of  a  county  vacate  a  county  road  the  county  is 
Dot  liable  in  damages  to  any  person  for  locses  or  injuries  sustained  in  consequence 
hereof :     OmrnMrnen  ^  Coffee  Co.  v.  Femord,  10  Kans.,  96. 

BvsBAJsi}  AKD  Wife. 

1.  A  husband  or  a  wife,  in  a  suit  in  which  neither  is  a  party,  can  be  asked  a 
question  for  the  purpose  of  disgracing  or  discrediting  the  testimony  of  the  other, 
when  the  matter  inquired  into  is  not  an  indictable 'offense:  Warey,  Wartf  36  N. 
J^663. 

2.  A  husband  may  maintain  an  action  as  holder  upon  a  bill  of  exchange,  payable 
to  his  wife  or  order,  and  indorsed  by  her  and  others,  the  last  indorsement  being  in 
blank :     Akmu  v.  SUUe  Bank,  3  S.  C,  401. 

brjUKcnoN. 

1.  It  would  require  a  very  strong  case  to  authorise  the  Supreme  Court  to  control 
and  set  aside  the  judgment  of  the  Chancellor  granting  or  refusing  an  injunction . 
OberhaUer  A  Ke^er  d  aL  v.  Qreenfield  d  aL,  47  Ga.  630. 

2.  The  general  rule  that  equity  will  not  restrain  the  sale  of  personal  property  for 
i7iegal  taxes,  adhered  to  in  the  case  of  a  threatened  levy  upon  the  rolling  stock  of 
a  railroad  company :    CkAN.W.  Bailway  Co.  v.  Borough  of  H.  Howard,  21  Wis.,  46. 

3.  8uch.  rolling  stock  though  declared  by  section  34,  ch.  79,  B.  S.,  to  be  a  fixture, 
is  snob  only  for  the  purposes  contemplated  in  that  section,  and  is  liable  to  seizure 
and  sale  for  delinquent  taxes,  as  personal  property :    lb, 

Iksubajjce. 

i.  In  caBC  of  a  stipulation  in  a  policy  of  insurance,  that  in  the  event  of  the  building 
insured  being  used  for  certain  Fpecified  hazardous  purposes,  the  policy  shall,  for  the 
time  being,  be  suspended ;  and  it  being  shown  that  such  stipulation  was  being  vio- 
lated at  the  time  of  the  fire: 

Heidj  that  it  was  no  defense  that  it  appeared  that  the  agent  of  the  company  who 
procured  the  policy  was  cognizant  of  such  use  at  the  time  the  policy  was  taken  out : 
Dtwcn  ▼.  Mankalken  2na,  Co.,  86  N.  J.,  366. 

2.  The  written  agreement  can  not  be  controlled  by  parol  evidence  to  the  effect  that 
a  different  understanding  existed ;    lb. 
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3.  The  do<lrine  of  estoppel,  resting  on  parol  proof,  is  noi  applicable  00  as  to  Tarf 
the  legal  force  of  written  instramente:    16. 

4.  A  policy  of  iosurance  contained  a  proyision  that  the  company  ahonld  not  be 
liable  until  the  premium  should  be  actually  paid  to  the  company ;  the  policy  ako 
contained  a  receipt  for  the  premium : 

Sdd,  that  the  company  were  estopped  firom  setting  up  the  non-payment  of  the 
premium  for  the  purpose  of  ayoiding  the  instrument :  Ba&ch  ▼.  Humboldl  Mvtual 
Fire  and  Marine  Ins,  Cb.,  35  N.  J.,  429. 

5.  The  underwriter  can  not  make  defisnse  on  the  ground  of  the  insufficiency  of  the 
preliminary  proofr  of  loss,  such  proofs  having  been  received  without  objection,  and 
the  refusal  to  pay  having  been  put  on  the  ground  that  the  policy  never  went  into 
effect :    Ib» 

6.  If  the  anderwriter  means  to  insist  on  formal  defects  in  the  preliminary  proofe, 
it  would  seem  that  he  must  apprise  the  assured  of  such  objection,  or  must  put  his 
refusal  to  pay  on  that  ground :    lb. 

Judicial  Sales. 

1.  A  sale  of  real  estate  of  infants  was  made  by  a  Master,  at  public  auction,  in 
June,  1862,  under  a  decree  which  gave  no  direction  as  to  advertising.  It  wae  adver- 
tised in  a  newspaper  for  a  period  less  than  one  week  before  it  mm  made : 

Heldf  that  the  sale  was  not  irregular  and  void :    Bulow  v.  WiUe^  8  8.  C,  308. 

2.  A  sale  in  June,  1862,  by  a  Master  in  Equity,  was  not  irregular  because  the  de- 
cree for  sale  made  in  March,  1859,  and  renewed  in  March  and  November,  1860,  had 
not  been  renewed  within  a  year  and  a  day  before  the  sale :    lb. 

Jurisdiction. 

1.  A  Circuit  Court  of  the  United  States  has  no  jurisdiction  of  a  case  unleH  each 
of  the  parties  is  competent  to  sue^  or  liable  to  be  sued  in  that  court :  BiM  St  Xovndei 
V.  Parker,  S  a  C,  60. 

2.  The  Circuit  Court  of  the  United  States  for  the  District  of  South  Carolina  has 
no  jurisdiction  of  an  action  against  a  citizen  of  Michigan,  brought  by  two  plaintlft, 
one  of  whom  is  a  citizen  of  New  York,  and  it  makes  no  difference  that  the  other 
plaintiff  is  a  citizen  of  South  Carolina :    lb. 

Leases. 

1.  A.  being  seized  in  fee  of  a  tract  of  land,  in  conaideration  of  $2,000  granted  to 
B.  "  the  rigHt  and  privDege  of  entering  in  or  upon,  by  himself  or  his  agents,  all  or 
any  part "  of  said  tract,  **  for  the  purpose  of  searching  for  minerals  and  fooil  inb» 
stances,  conducting  mining  operations  to  any  extent "  he  '*  may  deem  advisable,  and 
for  working,  removing,  selling  and  appropriating**  to  his  own  nae,  "for  ti»  term  of 
ten  years  from,"  Ac.,  "  all  phosphates  that  may  be  found  on,  by  any  penon  or  per- 
sons, or  contained  in,  any  part  '*  of  said  tract;  provided  that  B.  ** shall  boI|  at  any 
one  time  during  **  said  term,  "  engage  in  working  over  one- third  part"  of  said  tract ; 
such  one-third  part  to  be  selected  by  him  as  often  as  he  may  desire.  The  deed  also 
contained  grants  to  B.  of  the  right  to  cut  and  remove  trees  and  wood — such  trees  and 
wood  to  remain  the  property  of  A. — ^^and  of  a  general  right  of  way,  with  the  privUegt 
of  constructing  railroads  and  other  roads,  and  machinery,  to  be  used  in  the  \xw» 
portation,  manufacture,  Ac,  of  said  substances,  with  the  right  to  remove  (be  same  at 
the  expiration  of  the  term : 

Hdd^  that  this  was  a  demise  of  the  phoephate  beds  for  the  term  of  ten  yean^  witfc 
the  exclusive  right  of  raising,  selling,  disposing  of  and 


/ 
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fonnd  daring  the  term,  and  that  B.  had  the  right  to  divide  his  interest  and  convej 
part  of  it  to  others :    M<u»at  y.  Jfoses,  3  8.  C,  168. 

2.  The  expression  ''that  maj  be  foand  bj  any  person  or  persons,  or  contained  in 
toy  part''  of  the  land,  distinguishes  this  case  from  Lord  Mountjoy's  (Co.  Litt.,  165), 
and  shows  an  intent  to  convej  an  exclusive  right,  and  not  one  in  common  merely 
with  the  grantor ;  and  this  constmction  is  aided  by  the  fact  that  the  consideration 
WIS  an  entire  sum  demandable  at  the  delivery  of  the  deed,  and  intended  as  compen- 
satioQ  for  the  right  granted :    lb, 

3.  The  principal  cases  on  the  subject  reviewed,  and  the  principles  dedncible  from 
them  stated :    lb,  ' 

4.  Unopened  veins  or  beds  of  minerals  contained  in  and  below  the  surface  of  the 
mil  may  be  demised  as  if  they  were  separate  pieces  of  land :    /&. 

Lien. 

1.  The  vendor  of  real  estate,  who  has  executed  only  a  title  bond  to  convey,  holds  a 
lien  for  tiie  unpaid  purchase  moViey :  Simpson  v.  Mundee^  3  Kans.,  172,  considered, 
and  distinguished :    Stevens  v.  Chadwick,  10  Kans.,  406. 

2.  An  indorsement  of  a  note  given  for  such  unpaid  purchase  money  transfers  the 
vendor's  Men:    lb. 

LnOTATIOK  OF  AcnoNB. 

1.  A  mortgage  g^ven  to  secure  a  note,  though  without  any  express  covenant  to  pay 
the  debt,  may  be  foreclosed  after  the  note  is  barred :     Whipple  v.  Barnes,  21  Wis.,  332. 

2.  Same  point :    Knox  v.  GaUtgan,  lb.,  476. 

LmiTATioira — Statdtb  of. 

Mere  delay  by  a  creditor  to  sue  the  principal  debtor  until  the  bar  of  the  statute  of 
iimitattons  has  attached,  as  between  them,  does  not  discharge  the  security  if  he  has 
been  sued  in  time.  The  surety  is  not  damaged  by  the  delay,  since,  if  he  has  to  pay 
Che  debt,  lie  can  recover  from  the  principal  in  the  implied  contract  to  hold  him  harm- 
lesii,  and  the  right  to  sue  does  not  exist  in  this  implied  contract  until  the  money  be 
in  fact  jMud  by  the  security:    Reid  doL^.  Fl^ppin,  47  Ga.,  273. 

1.  Mandamus  will  not  lie  at  the  instance  of  a  private  dtleen  to  compel  the  per- 
formance at  a  purely  public  duty :    BobbeU  v.  Dresher^  10  Kans.,  9. 

2.  Where  a  private  citizen  sues  out  a  mandamus  he  must  show  an  interest  specific 
and  peculiar  in  himself^  and  not  one  that  he  shares  with  the  community  in  genend : 
Jb,  9,  331. 

3.  No  private  person  or  number  of  persons  can  assume  to  be  the  champions  of  the 
commaoity,  and  in  its  behalf  challenge  the  public  officers  to  meet  them  in  the  courts 
of  justice  to  defend  their  official  acts,  simply  because  such  private  persons  may  be 
tax-payees  or  citizens  of  the  eounty :    Bridge  Oa.  v.  Oomm^rs  <^  WycmddtU  Cb^f  10 


Mastkr  and  Sskvavt. 

A  masler  is  responsible  in  a  civil  action  for  the  tortious  act  of  his  serVaiit,  eom- 
mitted  in  the  course  of  the  latter'a  employment,  and  it  makes  no  difference  that  the 
act  was  dene  wilfully  and  without  the  knowledge  of  the  master,  or  even  in  disobe- 
dience of  his  orders :    Bedding  v.  South  Oaarolina  B.  B.  Co.,  3  S.  C,  1. 


Xbe  light  of  a  purent  to  recover,  ia  case  of  physical  iiyuries  to  a  minor  child,  la 
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founded  solely  npon  the  assumption  that  such  injury  has  wrought  a  pecuniary  Ion  to 
the  parent,  and  is  not  afieoted  by  the  extent  of  the  pain  and  siiffisrxng  of  the  child : 
Sawyer  y.  Saiuei'f  10  Kans^  519. 

MOBTOAGE. 

1.  A.,  on  becoming  bound  for  R*8  debt  to  C,  took  a  mortgage  frmn  R  as  security. 
Plaintiff  paid  a  part  of  the  debt,  without  any  agreement  with  A.  as  to  the  assignmeot 
of  the  mortgage  to  him. 

Hddy  that  the  lien  of  the  mortgage  could  not  be  revived  as  to  such  part  by  a  sab- 
sequent  assignment  to  plaintiff:    I^dUm  v.  Knapp,  21  Wis.,  64. 

2.  Plaintiff  furnished  money  to  B.,  with  which  he  was  to  go  to  the  places  of 
residence  of  A.  and  C.,  pay  the  last  installment  of  the  debt,  and  take  an  assigHmeDt 
of  the  mortgage.  B.  paid  the  money  to  C,  and  several  days  after  obtained  the 
assignment : 

Held,  that  the  plaintiff  could  enforce  the  mortgage  lien  for  said  last  payment,  as 
against  parties  claiming  under  a  lien  subsequent  to  the  mortgage,  but  prior  to  its 
assignment:    lb,   Denmer, /.,  dissents. 

3.  A  recorded  deed  of  land,  absolute  on  its  face,  with  an  unrecorded  contract  exe- 
cuted at  the  same  time,  for  a  reconveyance  on  repayment  of  moneys  loaned : 

Heldf  to  be  a  legal  mortgage :     Yatea  v.  YaieSf  Ib,^  479. 

4.  In  consideration  of  subsistence  furnished  by  J.  S.  to  a  husband  and  bia  family, 
and  of  his  promise  to  provide  for  the  husband^s  support  in  the  future,  the  husband 
and  his  wife,  who  were  jointly  seized  of  a  parcel  of  land  subject  to  a  mortgage,  orally 
agreed  to  convey  to  J.  8.  what  all  the  parties  supposed  to  be  the  husband's  undivided 
half  thereof.  In  pursuance  of  this  agreement,  the  husband  executed  to  J.  8.  a  deed 
purporting  to  convey  an  undivided  half  of  the  land  to  him,  and  the  wife  jmned 
therein  in  token  of  release  of  her  rights  of  dower  and  homestead,  and  theresfter 
J.  S.  furnished  the  husband  with  subsistence,  which  he  shared  with  his  family.  The 
mortgagee  entered  to  foreclose  the  mortgage ;  and  within  three  years  afterwaixfa  J.  S. 
filed  a  bill  in  equity  to  redeem  the  land,  and  joined  the  husband  and  wife  with  the 
mortgagee  as  defendants.  Pending  the  suit  the  husband  died,  and  the  wife  filed  m 
cross  bill,  more  than  three  years  alter  the  entry  of  the  mortgagee,  against  him  and 
J.  S.,  to  assert  her  own  right  to  redeem  the  whole  of  the  land : 

Hdd,  that  J.  S.  had  no  right  or  title  against  the  wife  in  any  part  of  tlw  land^ 
either  directly  or  by  estoppel ;  and  that  she  was  entitled  to  redeem  it  from  the  mert* 
gagee  upon  paying  the  amount  due  thereon,  without  repaying  the  sum  spent  by  J.  & 
in  fulfilling  his  agreement  with  her  and  husband:  Pi/crm  v.  C&ose,  lOSMaas^ 
254. 

Municipal  Taxes. 

Under  an  ordinance  to  raise  supplies,  taxes  were  assessed  upon  plaintifflB  property 
by  a  municipal  corporation,  and  the  Treasurer  of  the  corporation  being  about  to 
enforce  payment  under  the  provisions  of  a  general  ordinance  requiring  all  taxes  to  be 
"  paid  in  specie,  or  in  the  notes  of  specie-paying  banks,"  plaintiff  offered  as  payment 
a  debt,  of  equal  amount  with  the  taxes,  due  him  by  the  corporation : 

Held,  that  the  plaintiff  had  no  right,  legal  or  equitable,  to  compel  the  ooipontion 
to  receive  the  debt  as  payment  or  satisfaction  of  the  taxes,  or  aa  a  counter  daina 
under  the  Code  of  Procedure,  or  as  a  set-off  or  disooont ;  TreiMm  v.  CSkwiatas  5 
8.  C,  347. 

1.  When  a  stage  coach  proprietor  employs  a  knovn  dfonkard  aa  a  driver,  thnwgife 
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whose  negligence,  while  intoxicated,  a  passenger  reoeiTes  ii^ury,  it  is  not  error  to 
instruct  the  jmy  that  the/  maj  give  exemplary  damaged:    Sawifer  y.  Saver,  10 

2.  The  employment  of  a  known  drunkard,  and  entrusting  to  his  care  the  lives  and 
limbs  of  passengers,  is  tfhe  Krossest  of  negligence.  The  traveling  community  have  a 
right  to  expect  that  the  drivers  of  coaches,  like  the  engineers  of  locomotives,  are 
men  not  only  competent,  but  of  sobriety ;  and  whenever  a  known  drunkard  is  placed 
in  rach  positions  of  trust,  the  party  so  placing  him  should  pay  smartly  for  such 
reckless  indifierence  to  human  life:    i6.,  470. 

NOVATUXK, 

When  goods  are  consigned  to  a  partnership  for  sale,  and  after  the  consignment 
and  whilst  the  goods  are  still  on  hand,  a  dormant  partner  retires,  and  subsequently 
the  consignor  makes  a  new  contract  with  the  head  of  the  old  firm,  of  such  a  charac- 
ter as  amounts  to  a  novation  of  the  consignment,  the  retiring  dormant  partner  is 
not  liable,  even  though  he  gives  no  notice  of  his  withdrawal,  unless  it  appear 
that  the  consignor  had  knowledge  that  he  .was  a  partner:  FhiUipB  v.  Ncah,  47 
Ga.,  218. 

NUIBANCE. 

One  is  not  guilty  of  a  public  nuisance  unless  the  injurious  consequences  com- 
plained of  are  t^e  natural,  direct  and  proximate  cause  of  his  own  acts.  If  such 
cooaequences  are  caused  by  the  acts  of  others  so  operating  on  his  acts  as  to  produce 
the  injurious  consequences,  then  he  is  not  liable :    State  v.  Rankin,  3  S.  C,  438. 

Ofpiceb. 

On  the  trial  of  an  indictment  for  assaulting  a  police  officer,  evidence  that  the 
person  aseanlted  was  with  the  defendant's  knowledge  wearing  the  uniform  and  badge 
of  a  police  officer  and  acting  as  such  at  the  time  of  the  assault,  is  sufficient  proof 
that  be  waa  a  police  officer:    CommmweaUh  v.  Tobin,  108  Mass.,  426. 

Parent  Ain>  Child. 

Where  a  father  permits  his  son  to  enter  upon  the  father's  land  and  put  valuable  im- 
proFements  thereon,  and  by  long  poesession  to  acquire  title,  he  has  no  right,  as 
against  the  son  or  his  estate,  to  payment  of  the  value  of  the  land  as  it  stood  when 
the  son  took  poeeesaion :    MeKee  v.  iMb6^,  3  S.  C,  242. 

Pleai>iko. 

An  allegation  in  the  complaint,  that  the  judgment  was  rendered  by  "the- 
Circuit  Court  of  Kent  county,  Michigan,'' 

Heldf  a  sofficient  averment  that  it  was  rendered  by  a  court  of  general  jurisdiction;- 
ffuch  being  the  general  character  of  the  Circuit  Courts  in  the  States  of  this  Union^ 
Downer,  J^  dissents:    JarvU  v.  12o6tn«m,  21  Wis.,  530. 


1.  A  power  contained  in  a  deed  of  marriage  settlement,  authorizing  the  trustees^ 

to  sell  or  ezehange,  and  re-invest,  on  the  written  request  of  bamn  and  feme,  or  the 

Burviwor,  and  hold  the  proceeds,  ^.,  ''to  the  same  uses,  trusts,  intents  andiparpeees,. 

And  anlaject  to  the  same  declarations  and  limitations,"  as  are  set  forth  in  the  deed,  is 

not  esdftttiaated  by  a  sale  of  the  original  eorfm,  but  attaches  upon  the  prooeeds,  and' 

the  pfltiporty  purchased  therewith :    Orm^lUpn  v.  Bringiet  3  S.  C^  77. 
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2.  Where  a  power  authorising  the  sale  of  trust  property,  or  the  investment  of 
trust  funds,  requires  the  observance  of  certain  formalities,  as,  for  instance,  the 
written  requ/esl  of  a  eesiut  gue  trutt,  the  formality  must  be  strictly,  observed :  Ih. 

Pbactice  in  the  Suferiob  QoxmT,  ^ 

Where  there  was  a  suit  pending  in  one  ol  the  superior  courts  of  this  State,  against 
a  citizen  of  this  State  and  citizens  of  another  State,  and  the  non-resident  moved  an 
order  removing  the  caufte  as  to  him  to  the  Circuit  Ck)urt  of  the  United  States,  and 
the  Circuit  Court  refused  to  take  jurisdiction  of  the  case : 

Heldf  that  the  jurisdiction  of  the  Superior  Court  of  this  State  was  not  divested, 
and  it  was  not  error  in  the  judge  to  re-instate  the  case  on  the  docket :  Thacsker&  Gb. 
V.  McWiUiauM &Co,4n  6a.,  306. 

Prikcipal  and  Agent. 

There  is  a  strong  presumption  of  law  against  any  credit  having  been  given  to  a 
public  agent  acting  within  the  scope  of  his  authority;  and  if,  in  a  case  where  he 
acted  beyond  his  authority  the  defect  of  the  authority  was  known  to  the  other  party, 
it  seems  that  the  same  presumption  lies  against  the  liability :  McOurdy  v.  Rogersj  21 
Wis.,  199. 

Process. 

Process  regular  on  its  face,  issued  from  a  court  having  jurisdiction  of  the  subject- 
matter,  protects  an  officer  in  executing  it ;  but  the  plaintiff  in  the  proceedings  is 
not  protected  by  the  regularity  of  the  process;  he  must  show  a  regular  and  valid 
judgment :    Alien  &  BarUm  v.  Oaarlew^  10  Kans.,  70. 

Pbomissoby  Note. 

1.  The  fact  that  a  promissory  note,  the  principal  of  which  is  payable  in  foor 
years  with  interest  annually,  bears  no  indorsement  of  the  receipt  of  either  of  three 
installments  of  interest  which  have  fallen  due,  does  not  of  itself  render  the  note 
subject,  in  the  hands  of  a  third  person  who  then  took  it  as  collateral  security,  to 
equities  existing  between  the  original  parties  to  it :  but  is  a  circumstance  for  the 
consideration  of  the  juiy,  on  the  issue  whether  he  took  it  in  good  faith  and  without 
notice  of  such  defenses:  National  Bank  </  North  Ameriea  v.  JTtriy,  108  Mass., 
497. 

2.  The  mere  signature  of  a  third  person  on  the  back  of  a  n^fotiable  note  before 
its  indorsement  by  the  payee  creates,  per  s«,  no  implied  or  commercial  contract  what- 
ever. The  liability  of  such  third  person  will  be  that  of  a  second  indorser,  or  of 
surety  for  the  maker,  according  to  the  intention  with  which  he  became  a  party  to  the 
note,  and  parol  evidence  is  competent  for  the  purpose  of  showing  what  such 
intention  was :    Choddoek  v.  Vannei8f  35  N.  J.,  517. 

3.  The  admissibility  of  parol  evidence  in  relation  to  commercial  paper,  consid- 
ered per  Depue,  J.:    lb. 

Railboad. 

A  railroad  corporation  in  consideration  of  the  payment  to  them  by  a  penoo  of 
a  certain  sum  of  money  per  year  in  quarterly  installments,  and  of  his  agreement  to 
supply  the  passengers  on  one  of*  their  trains  with  iced  water,  issued  season  tickeCr 
to  him  quarterly  for  his  passage  on  any  of  their  regular  trains,  and'  permitted  kiss 
to  sell  popped  com  on  all  their  trains: 

/Te/d,  that  his  relation  to  them  while  traveling  upon  the  railroad  under  this  cob- 
tract  was  that  of  a  passenger  and  not  of  a  servant:  OommonnDealtk  v.  Vermont  ^ 
^anadmeUs  BatUroad  Cb.,  108  Mass.,  7. 
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Beuoioub  Societies. 

A  dwelling-house  in  Lawrence,  owned  hj  the  dioceRe  of  the  Episcopal  Church, 
and  uBed  by  the  Bishop  exclusively  as  a  residence,  is  not  exempt  from  taxation 
under il  of  Art.  IL  of  the  Constitution:     Vail  v.  Beach,  10  Kans.,  214. 

Sale. 

1.  A  sale  of  fish  hereafter  to  he  caught  in  the  sea,  does  not  pass  title  to  the  fish 
when  caaght :    Law  v.  Few,  108  Mass.,  347. 

2.  The  owner  of  a  lot  of  wool  stored  in  his  factory,  sold  it  in  good  faith  and  for 
Take  to  a  huyer  who  purchased  on  his  previous  knowledge  and  examination  of  the 
H  and  to  sell  again ;  agreed  to  keep  the  wool  for  awhile  where  it  was,  on  storage 
for  the  buyer,  who  had  no  place  of  his  own  to  store  it  in ;  received  the  buyer's 
direction  to  furnish  him  with  samples  of  the  wool  to  resell  it  hy;  opened  some  of 
the  bales,  took  samples  out  of  them  and  sewed  them  up  again ;  and  then  delivered 
the  samples  to  the  buyer,  together  with  a  bill  of  parcels,  specifying  the  numbers, 
marks  and  weights  of  the  bales,  and  acknowledging  receipt  of  the  contract 
price: 

Held,  there  was  evidence  for  the  jury  of  a  delivery  of  the  wool  as  against  a  sub- 
sequent attaching  creditor  of  the  seller:    IngaUa  v.  iZerrie^,  108  Mass.,  351. 

Sewer, 

A  city  authorized  by  statute  to  lay  out  common  sewers  through  any  streets,  or 
private  lands,  may  construct  them  so  as  to  discbarge  into  tide  water,  but  has  no 
right  to  discharge  mud  and  filth  through  such  a  sewer  in  such  quantities  as  to  create 
3  nuisance;  and  if  the  city,  by  such  a  discharge  into  a  private  dock,  fills  it  up  and 
obstructs  its  use  by  the  owner  as  he  has  previously  used  it  for  receiving  vessels,  or 
makes  it  oflTensive  to  him,  the  city  is  liable  to  an  action  by  him  for  damages,  and 
may  be  restrained  by  injunction  at  his  suit  from  continuing  the  nuisance :  Haskell 
T.  New  Bedford,  108  Mass.,  208. 

Statute  op  Limitations, 

The  payment  of  a  sum  of  money  on  an  open  book  account  which  has  never  been 
presented  or  recognized  in  its  entirety,  is  not  a  fact  from  which  alone  a  promise  to 
pay  can  be  inferred,  so  as  to  take  the  whole  account  out  of  the  statute  of  limitations : 
Vaughan  v.  Hankinaon'8  admmistraior,  35  N.  J.,  79. 

SUPEBVISOBS. 

Br  the  apportionment  of  1860,  the  boundaries  of  an  Assembly  District  were  so 
changed  that  the  person  previously  elected  in  such  district  as  a  member  of  the 
County  Board  of  Supervisors  ceased  to  be  a  resident  thereof: 

Held,  that  he  did  not  thereby  lose  his  office  of  Supervisor. 

Downer,  J.,  dissents.  State  ez  reL:  Gill  v.  Supervisara  of  Milwaukee  CourUy,  21 
Wis,,  449. 

Taxation  and  Taxes. 

1.  Property,  in  order  to  be  exempt  from  taxation,  because  used  for  educational  pur- 
poses, must  be  used  directly,  immediately  and  exclusively  for  such  purposes :  St 
Man^B  CoUege  v.  Growl,  Treaeurer,  etc,,  10  Kans.,  442, 

2.  Where,  by  a  city  charter,  lot  owners  are  to  be  notified  to  do  work  on  streets  adjoin 
ing  their  lots,  before  contracts  for  such  work  are  let,  an  assessment  upon  the  lot  to 
pay  for  the  work  done  by  contract,  without  such  notice,  is  invalid :  JohnsUm  v.  Citif 
of  OMotk,  21  Wis.,  186. 


570  Selected  Digest  of  State  Beports. 

3.  A  provision  in  sucli  charter  that  the  directions  therein  given  for  aaBesBing  land  and 
levying  and  collecting  taxes  and  assessments,  shall  be  deemed  only  directory,  and  no 
error  or  informality  in  the  proceedings  of  the  officers  intrusted  with  the  same^  not 
affecting  the  substantial  justice  of  the  tax  itself,  shall  affect  its  validity: 

Heldj  to  apply  only  to  proceedings  after  the  debt  or  liability  for  which  a  t4X  is 
levied  has  been  lawfully  created.  In  case  of  such  failure  to  notify  the  lot  owner,  no 
liability  on  his  part  is  created :    lb. 

Tax  Title— Who  May  AoqimiE. 

Where  the  mortgage  of  land,  and  the  foreclosure  judgment  and  sale,  purport  to})e 
of  the  whole  premises,  but  the  purchaser  acquires  in  fact  only  an  undivided  part,  and 
becomes  in  law  tenant  in  common  with  the  mortgagor,  he  may  take  title  to  the 
remainder  by  purchase  of  an  outstanding  tax  deed  of  the  whole,  his  claim  to  title  to 
the  whole  under  the  foreclosure  sale  being  adverse  to  that  of  the  mortgagor  :  Wright 
V  Sperry  and  un/e^  21  Wis.,  336. 

TairaT. 

1.  So  long  as  an  express  trust,  on  which  lands  have  been  conveyed  without  the  same 
being  manifested  and  proved  by  some  writing,  remains  unexecuted,  it  is  incapable  of 
legal  recognition  with  a  view  to  compel  its  legal  performance  by  action :  Baton  v. 
Eaim,  36  N,  J.,  290. 

2.  But  if  the  trust  has  been  executed  by  the  performance  by  the  trustee  of  the  fidu- 
ciary obligation  which  rested  merely  in  parol,  no  action  can  be  maintained  to 
recover  back  the  money  paid  by  way  of  such  performance.  The  statute  of  frauds  Ih 
an  insuperable  barrier  to  an  action  to  enforce  a  parol  contract  within  its  provisionn, 
but  it  does  not  make  the  transaction  illegal,  and  parties  are  at  liberty  to  act  under 
such  contracts  if  they  see  proper :    lb. 

3.  When  a  person,  with  a  full  knowledge  of  the  facts,  voluntarily  pays  money 
which  the  law  would  not  compel  him  to  pay,  but  which,  in  equity  and  conscience, 
he  ought  to  have  paid,  he  has  no  remedy  to  recover  it  back :    lb. 

4.  In  an  action  to  recover  back  money  thus  paid,  parol  proof  not  offered  to  establish 
the  existence  of  the  trust,  with  a  view  to  its  enforcement  as  a  l^al  obligation,  but  a^ 
part  of  defense,  that  the  money  .was  a  voluntary  payment  on  an  obligation,  which, 
though  not  legally  binding,  was  obligatory  *^  vaforo  coMdenHaie,"  is  competent :    lb. 

6.  A  trustee,  holding  bonds  payable  to  himself,  has  the  legal  estate,  and,  in  the 
absence  of  fraud  or  collusion,  may  discharge  the  obligors  by  accepting  payment  in 
a  depreciated  currency ;  though  as  between  the  trustee  and  cestui  que  frusf,  such  ac> 
ceptance  amounts  to  a  breach  of  trust :    CreighUm  v.  IMngU,  3  S.  C,  78. 

6.  When  a  voluntary  trusty  for  a  specific  charitable  purpose,  fails  for  want  of  a 
cestui  que  trust,  the  trust,  whether  created  by  deed  or  devise,  results  to  the  donor  : 
iViTi^^  V.  Dorsey,  lb,  502. 

USUKY. 

An  accommodation  acceptance  of  a  bill  of  exchange  for  a  commission,  to  enable 
the  drawer  to  raise  money  by  discounting  it,  where  commission  and  discount  amount 
to  more  than  legal  interest,  is  not  per  ae  usurious  on  the  part  of  the  acceptor.  In  a 
suit  by  .the  acceptor  against  the  drawer  to  recover  the  amount  which  he  alleges  he 
had  to  pay  on  his  acceptance,  whether  this  method  was  used  as  a  cloak  for  osury  or 
not,  is  a  question  of  fact  for  the  jury.  If  the  acceptor  was  the  real  lender,  it  would 
be  usury;  but  if  the  transaction  was  a  bona  fide  sale  of  credit,  it  would  not.  The 
judge  in  this  case,  to  whom  was  referred  questions  of  law  and  fact,  having  fooiid  the 
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tnuBaction  antainted  with  usary,  which  finding  is  supported  by  evidence,  thiB  court 
fiil  Aot  disturb  the  judgment:    Lay  v.  Seago^  47  Ga.,  82. 

Way. 

1.  The  damages  of  an  abutter  from  widening  a  street  and  changing  its  grade,  are, 
besides  the  value  of  his  land  taken  for  the  widening,  the  amount  of  the  depreciation 
o/bis  remaining  estate,  considering  all  the  circumstances  of  the  condition  in  which 
it  is  left  by  the  alteration  of  the  street,  and  its  capabilities  either  for  sale  or  valuable 
use,  or  for  improvement  in  such  manner  as  he  may  choose ;  but  in  assessing  them, 
evidenee  is  inadmissible  of  the  expenses  of  particular  improvements  which  he  may 
see  fit  to  adopt  in  consequence  of  the  alteration  of  the  street,  such  ba  moving  a 
dwelling  house,  already  standing  more  than  fifty  feet  from  the  line  of  the  street, 
still  farther  back  from  it:     Ckoju  v.  HVeeator,  108  Mass.,  60. 

2.  Interest  on  damages  assessed  for  taking  land  to  widen  a  street  should  be 
allowed  only  from  the  time  of  the  actual  entry  on  the  land,  and  not  from  the  time 
of  the  passing  of  the  order  for  taking  it,  in  the  absence  of  evidence  that  the  owner 
has  been  pat  to  trouble  and  expense,  or  has  incurred  the  loss  of  any  advantage  from 
the  use  of  his  land,  by  proceedings  before  the  entry,  which  has  not  been  considered 
in  the  damages :    Edwarda  v.  Bodori^  Ib.^  535. 

Wills. 

Devise  of  a  plantation  to  testator's  wife  for  life, "  and  at  her  death  to  be  appraised 
bj  three  disinterested  free-holders ;  and  that  my  son  W.  have  the  right  to  said  plan- 
tation at  the  appraised  value,  if  he  choose  to  do  so,  at  a  credit  of  one,  two  and  three 
jears,  in  equal  annual  payments,  without  interest;  but  if  he  should  decline  to  take 
said  plantation,  then  my  executors  are  to  sell  .  .  the  same  and  the  money 
arising  from  the  sale  ...  to  be  divided  amongst  my  children.  At  the  death  of 
testator's  widow,  the  plantation  was  appraised,  and  W.  having  elected  to  take  it, 
gave  to  the  executors  his  three  sealed  notes,  payable  in  one,  two  and  three  years, 
each  for  one-third  of  the  appraised  value,  but  failed  to  pay  the  notes  at  maturity : 

Hdd,  that  payment  of  the  appraised  value  was  a  condition  annexed  to  the  devise, 
and  that  W.  having  failed  to  perform  the  condition  his  estate  ceased :  Thomas  v. 
KcUy,  3  S.  C.  Bep.,  210. 


RECENT  AUERIOAN  DECISIONS. 
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f STATE  V.  MILLER. 


Dlsqaallflcation  of  jaror  on  aocoimt  of  impressions  or  op'nloo  formed  from  icadlAi^  nefnpp&per 
accoants  of  the  facto  of  a  case. 

The  defendant  was  convicted  for  larcenj  and  moves  for  a  new  trial  upon  the  ground 
that  he  had  not  an  impartial  jnry.  L.  M.  Jones  is  the  juror  to  whom  exception 
was  taken,  and  overruled  by  the  Court,  who  stated ;  "That  he  had  read  a  newspaper 
statement  of  the  case ;  it  professed  to  give  a  statement  of  the  facts;  he  did  not  know^ 
but  supposed  it  was  true ;  from  it  he  now  had  an  impression  or  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  but  from  no  other  source;  it  was  by  no  means  a 
fixed  opinion,  had  no  bias  or  prejudice  in  the  world  against  the  defendant — did  not 
know  him,  that  whatever  opinion  he  had  he  felt  that  it  was  of  such  a  character 
that  it  would  readily  give  way  to  the  testimony,  and  that  he  felt  that  his  verdict 
would  be  based  exclusively  upon  the  law  and  evidence  given  on  trial." 

A  fair  analysis  of  the  juror's  statement  would  be  that  he  had  no  bias  or  prejudice; 
but  some  sort  of  an  opinion,  based  on  newspaper  statements,  not  fixed  in  its  character, 
and  a  consciousness  that  his  verdict  would  rest  alone  on  the  evidence  given  on  trial* 
In  other  words,  an  opinion  as  to  guilt  or  innocence,  based  exclusively  on  newspaper 
accounts,  with  a  conscious  ability  to  lay  it  aside,  and  to  be  controlled  by  the  proof 
in  the  case.    Was  he  a  competent  juror?    It  is  claimed  that  he  was  not  an  impar- 
tial juror,  and  that  for  the  defendant  to  have  been  forced  to  take  him  was  violative 
of  section  9,  of  the  Bill  of  Bights,  which  declares,  "That  in  prosecutions  by  indict- 
ment or  presentment,  the  defendant  is  entitled  to  a  speedy  public  trial  by  an  impar- 
tial jury."    It  is  said  that  to  be  impartial,  one's  mind  must  be  like  a  piece  of  blank 
paper,  unimpreMsed,    This  is,  of  coarse,  desirable,  where  obtainable,  and  in  such  ao 
instance,  the  juror  is  undoubtedly  impartial.    Bat  we  think  he  may  be  impartial, 
in  the  sense  of  the  law,  when  his  mind  is  not  altogether  free  from  pre-conoeptioos  is 
to  the  guilt  or  innocence  of  the  accused.    This  view  is  supported  by  abandsnt 
authorities.    Say  the  Court,  in  HoU  v.  People,  13  Mich.,  224,  "It  is  not  required  that 
jurors  should  come  to  the  investigation  of  criminal  charges  with  minds  entirely 
unimpresaed  by  what  they  have  heard  in  regard  to  them,  or  entirely  withont  infor- 
mation concerning  them,  if  they  would  not  thereby  be  prejudiced  from  giving  due 
weight  to  the  presumption  of  innocence  of  the  accused."    Again,  that  an  impression 
does  not  disqualify,  see  3  Denio,  84,  Corn,  v.  Honepnan,  121,  Ibj^  StaU  v  Ward^  U 
La.,  An.  673.    Again,  it  is  well  settled,  says  the  Court,  in  4  Sneed,  608,  "That  an 
opinion  formed,  upon  mere  rumor,  though  entertained  at  the  time  the  juror  is  pre- 
sented, does  not  disqualify  him."    See  also,  in  support  of  this  view,  Frank  BiddU  v 
Slate,  3  Heisk.,  407 ;  44  La.  An.  StaU  v.  Davisy  461,  29  Miss.  (8  Jonea),  391.    Bat 
our  own  authorities  have  gone  to  the  extent  that  it  is  well  settled,  that  the  mere  fact 
that  a  person  has  an  opinion,  has  made  up  his  mind  as  to  the  guilt  or  innocence  of 
the  prisoner,  does  not  disqualify  him  as  a  juryman  :    Affrtd  dt  Anthony  v.  Staie,  ^ 
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Swan,  581 ;  Mo&es  ▼.  SuUe,  10  Hump.  456-58.  "It  is/'  Bays  the  Court,  "not  the 
exitimoe  of  an  opinion,  either  way,  which  constitutes  the  disqualification,  but  the 
gr(mndi(mwhichil%8  formed]  2  Swan  583.  Or  it  might  be  speaking  more  correctly 
to  say,  that  the  law  does  not  regard  an  opinion  at  all,  unless  based  upon  a  knowledge 
of  reliable  information  of  the  facts ;  2  Swan  583.  These  authorities  clearly  prove 
that  the  mind  need  not  be  wholly  without  impressions  in  order  that  the  juror  should 
be  impartial ;  that  something  more,  or  different  from  this,  may  exist,  and  yet  the 
jnror  remain  impartial. 

What  at  last  is  the  true  test  of  impartiality?    The  juror  takes  an  oath  that  he 
will  render  a  Terdict  upon  the  law  and  evidence,  and  when  he  is  able  to  do  this 
iViiespective  of  any  impressions  or  present  opinions,  he  is  a  competent  juror  by  reason 
of  his  impartiality.    And  this  is   so,  it  matters  not  what  he  may  have  read  or 
heard.    Now,  when  can  he  do  this?    He  must  necessarily  know  the  state  of  his  own 
mind  and  feelings,  better  than  any  other  person.    He  is  sworn  as  a  witness  to  testify 
as  to  these  facts.    In  the  first  place,  we  would  remark,  that  like  any  other  witness* 
when  in  response  to  an  inquiry  as  to  the  fact  whether  or  not  he  has  any  bias  or 
prejndice,  he  answers  in   the  negative,  we  accept  his  reply  as  prima  fade  correct* 
of  coarse,  subject  to  be  rebutted  by  counter-vailing  testimony;  but  in  the  ab&ience 
of  any  impeachment  of   his  statement  from  any  source^  we  take   his  word    as  a 
correct  representation  of  his  feelings.    Now  if  this  is  true  as  to  his  feelings,  why 
is  he  not  equally  as  reliable  a  witness  as  to  the  state  of   his  mind  towards  the 
parties?    Should    not  this   also  be   received,  until  in  some  way  the  contrary  is 
shown,  as  prima /ocic  correct  ?    Does  he  not  know  better  than  any  one  else  when 
and  how  he  derived  whatever  opinion  he  may  have;  better  than  any  other  per- 
scn,  the  character  and   strength  of  this  opinion?    Is  it  not  strange  that  we  will 
credit  him  as  to  the  state  of  his   feelings,  but   not  as  to   the  state  of  his  mind? 
Ilis  statement  is  liable  to  be  overthrovm  by  the  manner  of  his  examination,  its 
utter  improbability  in  view  of  his  relation  to  the  case,  in  some  way,  or  by  other 
witnesses,  but  when  this  is  not  done,  it  does  seem   that  we  should  not  arbitra- 
rily  reject   his  sworn    statement   of   facts  which   make  him   a  competent  jnror. 
How  strange  that  he  may  be  accepted  a%a  perfectly  reliable  witness  about  every 
other  matter  in   the  world,  and  yet  we  will   not  accept   his  testimony  as  even 
prima  faeU  correct,  when  he  speaks   of  his   mental  condition,  as  to  which   he 
oagbt  to  know,  and  does  know  more  than  all   others.    And  yet  such   has  been 
^me  of  the  adjudications.    The  strength  of  his  opinion  depends,  of  course,  upon 
hh  interest,  attention,  opportunities  at  the  time  for  correctly  acquainting  himself 
with  the  facts,  the  extent  of  his  confidence  in  the  sources  of  his  information,  and 
many  other  things  transpiring  at  the  time  which  may  have  been  of  an  accidental 
or  incidental  character.    Now,  in  Moaea  v.  State,  10  Hump.,  459,  it  is  said,  "The 
competency    of  the    juror  is    determined   more    from   the    character  of  the   im- 
prtKsion  than  the   wwrce  from  which  such  an  impression  may  be  derived.    Strictly 
i«])eakin^,  we  think  this  is  the  better  philosophy,  though  in  seeming  conflict  with 
the    iater  case,  2  Swan,  already  referred  to,  where  it  is  said  that  it  is  the  source 
atid  not  the  existence  of  the  opinion  which  disqualifies.     The  most  ignorant  are 
frequently  the  most  dogmatic  and  opinionated,  and  concurring  rumors   to  them 
**are  confirmation  strong  as  proofs  of   Holy  writ."    From  the  most  unsatisfactory 
sources  of  credit  they  have  the   most  settled  and    confirmed  opinions  of  guilt  or 
innocence.    Whereas,  on  the  other  hand,  the  most  intelligent  gentlemen  put  the 
least  possible   estimate  on   neighborhood  gossipings  and    the  vaporings  of  busy- 

Xlie  experience  of  mankind  attests  the  utter  untrustworthiness  of  such  sources  of 
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information.  Hence,  some  general  rule  muBt  be  adopted  which,  in  oertain  caaeg,  may 
operate  iujuriouBly,  bj  which  the  competency  of  juroi^  may  be  determined.  And 
the  fact  that  such  a  rule  may  work  a  wrong  at  times,  only  proves  that  courts  in  audi 
matters  should  have  an  enlarged  discretion  in  the  selection  of  jurors.  This  general 
rule,  which  has  been  established  in  this  State  as  well  as  elsewhere,  is,  that  it  ii  the 
grownd  on  which  the  opinion  rests  that  determines  the  competency  of  the  party  to 
serve  as  a  juror.  There  must  be  something  more  than  an  unsettled  opinion  upon  an 
unreliable  basis.  The  opinion  should  not  be  of  a  mere  vacillating  nature.  To  illos- 
trate  by  the  citation  of  authorities : 

In  Kendricks'  case,  5  Leigh,  707,  persons  called  to  serve  as  jurors  in  a  crimio&I 
case,  when  examined  on  their  voir  dire,  said  that  they  had  heard  part  </  the  exndauie  on 
a  former  investigation,  and  formed  some  opinion  thereon,  yet  the  opinion  so  formed 
would  in  no  wise  influence  their  minds  as  jurors,  but  that  they  could  act  upon  the 
cases  impartially:    Held  good  jurors.     In  4  Denio,  04,  Freeman  v.  People,  thejoror 
had  an  impression  that  the  prisoner  was  guilty,  but  not  an  absolute  opinion.    The 
challenge  was  not  sustained.    In  Sohewell  v.  The  People,  1  Coms.,  384,  and  The  People 
V.  Bodine,  3  Denio,  122,  questions  were  put  to  jurors  whether  they  could  tty  the 
case,  render  an  impartial  verdict,  notwithstanding  their  impressions  or  opinions,  and 
on  answering  that  they  could,  they  were  held  to  ^  good  jurors.    An  impression  or 
inclination  ot  mind  towards  a  conclusion  is  not  enough.    He  must  have  reached  a 
conclusion  upon  which  he  would  be  willing  to  act  in  ordinary  matters :    Siaie  v. 
Thompson^  9  Iowa,  188;  State  v.  OvUiek,  10  Iowa,  98.    This  unqualified  opinion 
usually  involves  a  belief  in  the  facts  as  well  as  a  conclusion  from  them :     Same 
authorUy.    Again,  in  People  v.  Mahoney,  18  Cal.,  180,  where  a  juror  stated  that  from 
what  he  had  read  and  heard  about  the  defendant,  he  had  received  an  imprer«ion  that 
he  was  a  bad  man,  which  it  might  require  evidence  to  remove,  and  that  he  should 
think  him  more  likely  to  be  guilty  of  a  crime  than  one  of  whom  he  had  not  heard 
such  things,  but  that  he  was  not  conscious  of  any  such  bias  that  would  prevent 
him  giving  him  a  fair  trial :    Held  competent.    Again,  where  a  juror  stated  that  he 
had  not  formed  an  unqualified  opinion;  that  if  what  he  had  heard  should  be  proved 
on  trial,  he  had  an  opinion  made  up,  but  he  thought  he  had  no  prejudice  or  bias  to 
prevent  him  from  hearing  the  evidence  and  giving  a  verdict  in  accordance  with  the 
law  and  testimony :    State  v.  Sater,  8  Clarke,  420:    Held  competent    If  the  juror 
has  not  definitely  made  up  and  expressed  his  mind  on  the  question  at  i»ue,  he  is  not 
liable  to  exception,  though  he  has  read  and  heard  concerning  it :    State  v.  Berion,  2 
Dev.  and  Bat,  196 ;  State  v.  Scott,  1  Hawks,  24 ;  State  v.  Ellington,  7  Ired.,  61,  and 
other  North  Oarolina  authorities.    The  fiict  that  a  person  presided  as  Coroner  at  an 
inquest  does  not  disqualify  him  as  a  juror  in  the  trial  of  an  indictment  for  the  manler 
of  the  party  on  whose  body  the  inquest  was  held,  when  he  testifies  that  he  has 
neither  expressed  or  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner: 
aConner  v.  State,  9  Fla.,  215.    Again  it  is  laid  down  in  18  Ga.,  383 :    ''  Neither  the 
formation  nor  expression  of  an  opinion  will  disqualify  a  juror,  unless  it  bemttUd  and 
abiding,*'    In  Monroe  v.  Stale,  23  Texas,  210,  it  is  said:    "A  juror  on  a  trial  for 
murder,  who  on  his  voir  dire  stated  that  he  had  heard  part  of  the  eoidenee  before  the 
examining  committee,  and  had  formed  a  partial  opinion,  which  might  influence  his 
verdict  to  some  extent,  but  that  he  had  no  flxed  opinion  to  influence  his  verdict,  i^ 
not  disqualified.    In  People  v.  SUmt,  4  Parker  Cr.  R.  (N.  Y.),  171,  and  StotU  v.  PecfU, 
lb,,  132,  the  doctrine  is  expressed  that  to  sustain  a  challenge  for  principal  caui%,  on 
the  ground  that  the  juror  has  expressed  an  opinion,  it  must  appear  that  the  opinion 
was  absolute  and  eetlled.    It  is  not  enough  that  it  was  hypothetical  and  uncertain.    In 
the  last  case  a  juror  was  declared  competent  (and  this  was  a  murder  case)  who  stated, 


Recent  American  DecmoM.  575 

4 

after  being  challenged  for  principal  cause,  ''That  he  thought  he  had  an  impression 

as  to  the  prisoner'fl  guilt  or  innocence;  that  he  rather  thought  he  had  formed  an 

opinion ;  that  he  presumed  he  had  expressed  it,  and  thought  he  retained  it ;  that  he 

had  formed  an  opinion  that  the  neimpaper  aceouiiU  of  the  transaction,  of  which  he 

had  read  only  a  part,  were  true,  and  that  so  far  as  he  read  he  gave  them  credence ; 

that  it  might  or  might  not  require  evidence  to  remove  his  impres^^ions  of  the  prisoner's 

^j  and  that  he  had  not  arrived  at  any  definite  opinion."    The  Court  overruled  the 

challenge,  and  on  review  it  was  affirmed.    In  Sandterg  v.  People^  4  Parker  Or.  B. 

(X.  Y.),  535,  a  juror,  on  challenge  for  favor,  swore  that  he  had  read  part  of  the  news- 

))aper  accounts  at  the  time,  and  had  formed  an  idea  with  regard  to  the  prisoner's 

giiiie  or  innocence ;  that  he  had  no  bias  either  way;  that  his  verdict  would  not  be 

influenced  by  his  pre-conceived  idea,  but  would  be  governed  entirely  by  the  evidence 

produced.    He  was  adjudged  competent. 

Let  us  further  see  the  views  of  some  of  our  most  eminent  jurists  as  to  whether  an 
opinion  based  on  newspaper  accounts  should  disqualify   a  juror.     Oiief  Justice 
Homblower,  of  New  Jersey,  as  far  back  as  1846,  in  a  capital  case,  said,  it  has  been 
Rnp|X)6ed  that  an  opinion  of  guilt  founded  upon  newspaper  reports,  or  other  informa- 
tion or  personal  knowledge,  disqualifies  a  man  from  being  a  juror.     But  this  is  not 
80.    It  has  been  solemnly  declared  by  our  own  Supreme  Court,  in  Mann  v.  Glovevy  2 
Green,  195,  that  a  hypothetical  opinion,  founded  on  the  supposition  that  the  facts 
detaiJed  are  true,  is  no  cause  of  challenge.    I  have  no  hesitation,  continues  he,  in 
^ying  that  a  bystander  who  sees  the  commiasion  of  a  homicide,  or  another  a  breach  of 
the  peace,  is  a  perfectly  competent  juror;  as  much  so  as  a  witness  to  a  bond  or  other 
contract  between  private  parties  would  be  on  a  trial  concerning  such  bond  or  con- 
tract.    It  is  a  common  occurrence,  both  in  civil  and  criminal  causes,  to  see  jurors  on 
the  panel  called  as  witnesses  to  prove  some  material  facts  in  their  knowledge  relating 
to  the  matter  in  question.    A  declaration  of  opinion  to  disqualify  a  juror,  therefore, 
must  be  such  as  implies  malice  or  ill-will  against  the  prisoner,  thereby  showing  that 
the  person  challenged  does  not  stand  indifferent  between  the  State  and  him.    This 
i?.  the  nniform  language  of  the  books  and  cases  which  are  of  authority  under  our 
Constitution,  as  well  as  of  the  English  courts  up  to  the  present  time:"    Stale  v.  Fox^ 
1  Dutcher,  566.    (See  Wharton's  Am.  Cr.  Law,  6th  ed.,  sec.  2,991.)    Chief  Justice 
Taney,  in  1854,  said:    **If  the  juror  has  formed  an  opinion  that  the  prisoners  are 
guii(y,  and  entertains  that  opinion  now,  without  waiting  to  hear  the  testimony,  then 
he  is  incompetent.    But  if  from  reading  the  newapaperSf  or  hearing  reports,  he  has 
impreBpions  on  his  mind  unfavorable  to  the  priacmers,  but  has  no  opinion  or  preju- 
dice which  will  prevent  him  from  doing  impartial  justice  when  he  hears  the  testimony, 
then  he  is  competent." 

Chief  Justice  Shaw,  in  the  celebrated  Webster  case,  5  Cush.,  295,  said :    '*  The 
opinion  of  tl!e  juror,  to  disqualify,  must  be  something  more  than  a  vague  impression 
fonned  from  casual  conversation  with  others,  or  from  reading  imperfect  abbreviated 
7iew9p€tper  reports.    It  mnst  be  such  an  opinion  upon  the  merits  of  the  question  as 
would  be  likely  to  bias  or  prevent  a  candid  judgment  upon  a  full  hearing  of  the  evi- 
dence.   If  one  had  formed  what,  in  some  sense,  might  have  been  called  an  opinion, 
but  which  yet  fell  far  short  of  exciting  any  bias  or  prejudice,  he  might  conscien- 
tiously discharge  his  duty  as  a  juror.''    This  opinion  is  also  announced  by  Chief 
Justice  Parker  in  State  v.  Howard,  17  N.  H.,  171.    Again,  in  Stale  v.  Pike,  N.  H. 
Kep.y  April  No.^Am.  Law  Beg.,  1872,  capital  case,  the  Supreme  Court  held  that  the 
juror  was  competent  who  stated  that  he  had  read  the  reports  in  a  newspaper,  and  from 
theTMX  derived  the  impression  that  the  defendant  was  guilty.    *' Taking  the  reports  to 
be  true,  I  think  the  defendant  was  guilty ;  but  I  pay  little  attention  to  such  reports. 
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Notwithstanding  what  I  read  in  the  newspaper,  and  the  impressions  I  receiyed  from 
reading  it,  I  think  I  oould  tr^  the  defendant  on  the  evidence  without  prejudice.  I 
think  I  have  no  opinion  or  impression  which  would  prevent  me  from  trying  him 
impartially  on  the  evidence/' 

From  the  foregoing  authorities  we  draw  the  conclusion  that  the  opinion  of  the 
juror  to  disqualify,  must  he  something  more  than  a  mere  impression,  a  hypothetical 
opinion,  something  floating  and  indefinite  in  its  nature,  but  to  some  extent  must  be 
of  a  fixed  and  decided  character.  And  not  only  must  this  be  so  as  to  its  decisiveneas^ 
but  to  use  the  language  in  2  Swan,  583,  it  must  be  based  upon  a  knowledge  or  reliable 
information  of  the  facts,  and  that  where  this  is  not  the  case,  it  is  to  speak  more  cor- 
rectly, in  contemplation  of  law  no  opinion  at  all.  These  authorities  also  teach  this 
important  lesson,  that  the  statement  of  a  party  under  oath,  of  his  ability  to  be  gov- 
erned entirely  by  the  proof  on  trial,  whatever  may  have  been  his  prior  imprcasions  as 
to  the  guilt  or  innocence  of  the  accused,  should  be  credited  until  it  is  in  some  legal 
manner  discredited. 

But  newspaper  reports  are  neither  knowledge  nor  reliable  information  of  the  facts 
and  this  seems  to  have  been  the  opinion  of  the  distinguished  lawyers  just  quoted,  and 
this  accords  with  the  general  and  almost  every  day  experience  of  judges  within 
whose  jurisdiction  are  publiflhed  newspapers.  And  from  the  very  nature  of  the  cL^e 
it  must  be  so.  The  purported  facts  published,  always  more  or  less  imperfectly  col- 
lected from  every  conceivable  source,  are  in  the  highest  sense  hearsay  testimony,  and 
then  this,  with  itH  tangled  odds  and  ends,  h  wrought  according  to  the  fancy,  humor  or 
feelings  of  the  writer  into  sensational  paragraplis  and  published  with  heavily-leaded 
sensational  headings.  The  facts  of  the  occurrence  are  partially  gathered  and  pub- 
lished often  without  reference  to  the  order  or  time  in  which  they  took  place,  with  all 
the  embellishments  of  the  printer's  art.  How  often  do  we  see  cases  denounced  in  the 
piipers  as  aggravated  homicides  excused  by  the  proof  on  trial,  and  those  mildly  com- 
mented on  in  the  light  of  the  testimony,  become  acts  of  flagrant  crimes.  While 
they  mny  publish  some  of  the  facts,  yet  enough  remain  unpublished  to  give  color, 
significance  and  control  to  the  crime  as  a  whole.  And  so  generally  is  this  known  by 
judges  and  the  newspaper  reading  public,  that  scarcely  any  honest  and  intelligent 
man  (and  the  law  requires  this  kind  to  be  jurors,)  ever  forms,  from  such  sources  any 
other  than  an  indefinite,  unsettled  idea  of  the  case.  There  is  a  mental  reservation,  if 
the  facts  are  so  as  reported,  then  he  has  an  opinion;  it  is  always  more  or  less  hypo- 
thetical in  its  character.  And  even  in  cases  where  the  news|)aper  reports  are  thought 
to  be  true,  yet  so  near  akin  to  rumor  is  the  information  by  reason  of  their  incom- 
pleteness, and  generally  their  actual  uncertainty  in  fact,  that  we  think  if  the  party  is 
fit  to  be  a  juror,  being  honest  and  intelligent,  he  can  readily,  as  in  cases  of  nmior> 
yield  his  preconceptions  based  on  such  information,  to  the  logical  force  of  sworn  state- 
ments. An  opinion  based  on  rumor,  carried  into  the  jury-box,  and  even  so  strong  aa 
to  create  a  bias  or  prejudice,  is  no  ground  of  challenge  according  to  Uie  2  Siran  ca«e» 
583,  and  if  this  be  so,  we  can  not  see  how  an  opinion  based  on  newspaper  paragraphs, 
(we  do  not  refer  to  published  evidence)  where  the  party  himself  says  he  feels  fuUy 
conscious  of  his  ability  to  lay  it  aside,  and  be  governed  exclusively  by  the  proof  on 
trial,  should  not,  at  least,  be  received  as  true  until  in  some  way  the  contrary  is  shown. 

The  fact  is,  as  Courts,  we  must  use  some  common  sense  about  these  questions,  «• 
about  other  matters.  This  at  least  is  the  very  substratum  of  all  true  law  knowledge. 
The  refinements  of  the  lawyer  too  often  make  him  lose  sight  of  the  sound  and  practi- 
cal. The  reading  public  are  fiir  in  advance  of  the  judiciary  on  this  question,  for  it  i» 
the  aggregated  experience  of  the  honest  and  intelligent,  that  '*  newspaper  opinions? 
are  of  the  most  unsatisfactoiy  and  unsubstantial  character,  and  that  they  should 
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qtttlifj  in  their  estimation,  is  a  reproach  upon  the  administration  of  law.    Intelli- 
genoe  is  to-day  proscribed  in  the  jury-box,  though  the  law  requires  the  juror  to  be 
Chteemed  in  the  community  for  his  integrity, /air  character,  and  sound  judgment : 
Code,  3990.    In  its  place  ignorance  and  stupidity  sit  down  and  hold  in  their  keeping 
the  liberties  and  lives  of  our  people.    How  long  shall  we  rest  under  the  imputation, 
that  the  judiciary  by  subtleties,  technical  and  impracticable  constructions,  expose  the 
well  being  of  the  State  to  the  custody  of  stolid  ignorance  and  purchasable  corruption? 
The  great  point,  at  last,  in  determining  competency  is  this,  and  we  would  impress 
it  with  all  our  power,  that  when  a  verdict  can  be  rendered  on  the  law,  and  evidence 
given  on  trial,  the  juror  is  competent,  and  this  is  so,  it  matters  not  whatever  may 
have  been  his  preconceptions  of  the  case.    And  if  his  statement  is  not  improbable  in 
itself,  nor  rendered  improbable  in  the  course  of  the  examination,  if  he  says  he  can  do 
so,  we  should  not  arbitrarily  reject  his  evidence  to  that  effect.    To  adopt  any  other 
rale  in  this  day,  marked  more  than  ever  before  by  the  wonderful  inter-communication 
of  thought,  and  the  easy  and  rapid  dlBsemination  of  intelligence,  would  be  as  it  is 
now  in  thi»  State,  and  I  speak  it  in  shame,  to  leave  the  peace  of  society  in  the  hands  of 
the  ignorant  and  dishonest  Philistines.    The  bigger  the  thief  and  the  bloodier  the 
criminal,   the  greater  their  notoriety,  and  the  less  liability  to  punishment.    The 
foundera  of  the  Constitution,  in  their  wisdom  and  humanity,  in  granting  an  impartial 
jury  to  one  accused  of  crime,  never,  we  conceive,  in  their  wildest  imaginings,  sup- 
posed that  such  a  construction  would  be  placed  upon  the  law  as  to  render  the  law 
itself  nugatory.    Our  English  ancestors,  ftt>m  whom  we  derived  this  right,  never  con- 
templated such  a  construction.    In  Coke's  Littleton,  vol.  3,  p.  464,  it  is  said,  ^'Every 
trial  shall  be  out  of  that  town,  parish  or  hamlet,  or  place  known  out  of  the  town  within 
the  record,  within  which  tjie  matter  of  fact  issueable  is  allied,  which  is  most  certain 
and  nearegl  therefCf  the  inhaJbitants  whereof  may  have  the  better  and  more  certain  knowledge  of 
the  facL*'    How  far  and  strangely  we  have  departed  from  the  original  practice  in  jury 
trials. 

Bat  in  reply  to  the  foregoing  it  may  be  answered  that  in  the  case  of  the  State  v. 
£eu8on,  opinion  yet  unpublished,  the  law  was  declared  unconstitutional  which  stated 
that  an  opinion  founded  on  newspaper  reports  was  no  good  ground  of  challenge  for 
principal  cause.    In  that  case  the  jury  was  formed  under  the  act  declared  uncon- 
stitutional, and  the  transcript  in  some  unaccountable  manner  showed  that  the  Court 
below  had  ruled  that  a  juror  was  competent,  although  he  stated  that  he  had  formed 
so  decided  an  opinion  on  newspaper  statements  that  it  would  require  fvU  proof  to  re- 
move  iL     In  justice  to  the  Court  below,  it  appeared,  upon  a  comparison  of  the  trans- 
cript, after  it  had  gone  to  the  Supreme  Court  with  the  original  bill  of  exceptions, 
thttt  the  latter  did  not  say  that  it  would  require  full  proof  to  remove  said  opinion  so 
formed,  nor  did  it  in  substance  state  so.    The  juror,  upon  the  record  upon  which  the 
Supreme  Court  then  acted,  was  undoubtedly  incompetent    But  the  facts  here  fall 
far  short  of  that  case.    We,  in  principle,  too,  agree  with  the  Supreme  Court,  that  no 
act  of  the  Legislature  can  make  one  impartial.    This  implies  a  certain  mental  con- 
dition required  by  the  Constitution,  and  no  legislation  can  reach  or  affect  it.    So  it 
will  be  Been,  that  the  question  is  not  whether  in  reality  the  act  of  the  Legislature  is 
coD^tntional,  but  whether,  independent  and  outside  of  all   legislation,  the  man  is 
impartial;  a  mental  fact  not  depending  on  positive  statute  but  exclusively  on  mental 
condition.    The  same  facts  constitute  impartiality  before  and  since  the  statute  was 
in  force.     Declare  the  law  unconstitutional,  and  the  same  practical  question  lives, 
invoking  a  solution  at  the  hands  of  the  courts. 

The  courts  of  Ohio,  we  think,  and  those  of  New  York,  have  declared  that  opinions 
predicated  on  newspaper  reports  should  not  disqualify  the  juror  as  incompetent. 
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And  unless  this  rule  is  adopted,  one  foondeii  in  Roand  reason  and  justice  the  people^ 
in  thickly  populated  localities  and  metropolitan  dittricts,  where  daily  papers  are 
published,  will  be  powerless  to  punish  criminals,  for  imbecility  and  dishonesty  will 
soon  become  the  g^^'^i'^i^  o^  ^^®  public  tranquillity.  Gentlemen,  men  of  sense  and 
honesty  of  purpose  in  our  cities,  in  cases  of  any  notoriety,  will  hare  to  vacate  the 
jury-box  for  a  set  of  swarming,  professional  jurymen,  and  well-manipulated,  un- 
taxed loafers.  Sooner  or  later  we  feel  the  position  taken  in  this  paper  on  this 
'*  newspaper  opinion "  question  must  be  adopted  generally  by  the  coarU  of  the 
country  if  this  country  is  to  have  the  blessings  of  well-regulated  liberty. 

It  may,  in  ooncluaion,  be  proper  to  add  that  the  judgment  of  the  Gouii,  ptsnng 
upon  the  competency  of  the  juror,  should  seldom  be  reversed.  The  manner  of  the 
juror  on  examination,  and  many  little  incidents  and  surroundings,  may  serve  as  the 
best  interpreters  of  the  juror's  mind,  and  even  then  may  contradict  his  Btatements, 
yet  the  Court  may,  much  more  intelligently  for  these  reasons  and  forothenocGorring 
at  the  time,  which  may  be  seen,  delected  and  yet  not  defined,  judge  of  his  competency, 
than  any  reviewing  tribunal.  Appearances,  mannerism,  and  other  things  traospiring 
at  the  time,  the  Court  below  recognizes  and  fully  weighs,  but  these  things  by  reason 
of  their  indefinable,  intangible  nature  can  never  para  into  a  bill  of  exceptions. 
^  But  we  have  already  written  too  much.  We  have  felt  that  the  magnitude  of  the 
iraue  discussed,  involves  to  some  extent  the  best  interests  of  society;  whether  hereaf- 
ter, as  now,  worthlessness  and  not  worth,  as  a  rule,  shall  sit  in  mock  judgment  on  the 
trial  of  the  greater  criminals.  While  the  Court  has  the  power  to  designate  the  panel 
this  power  is  practically  a  nullity,  for  those  whom  the  Court  would  select  on  the 
panel  for  their  fitness,  rest  under  the  bans  of  judicial  dipqnalification.  Let  the  judi- 
ciary now  take  one  step  forward,  and  criminals  will  feel  n^ore  than  ever  the  oeitainty 
and  swiftness  of  punishment,  and  society  will  breathe  freer  and  better  than  ever 
before. 

The  motion  for  a  new  trial  will  be  overruled. 

FLomr,  J. 


In  the  Chakcebt  Court  at  Kashyille,  Tenn.— Mat  Tebm,  1874. 
N.  E,  Perkins  et  al.  v.  Peter  A.  Perkins  et  cd. 

m 

9 

A  volantary  settlement  not  void  as  to  existing  creditors,  per  te. 

This  record  consists  of  three  attachment  suits,  brought  by  three  different  crediton 
of  Peter  A.  Perkins,  against  the  same  defendants  to  reach  the  same  funds.  The 
first  bill  was  filed  on  the  6th  of  May,  1865,  by  K.  E.  Perkins;  the  second,  on  the 
10th  of  May,  1865,  by  John  S.  Park,  and  the  third,  on  the  23d  of  August,  1865,  by 
Jas.  A.  and  Wm.  B.  McAllister.  The  object  of  each  suit  is  to  subject  to  the  sa^ 
faction  of  the  debt  of  the  complainant  a  note  of  the  defendants,  James  and  Oeofgv 
Lumsden,  dated  24th  of  October,  1861,  and  made  payable  to  Peter  A.  Perkiia»at 
twelve  months,  for  $12,488,  and  which  note  had  been  transferred  and  assigned  by  the 
•aid  Peter  A.  Perkins,  on  the  Slst  of  May,  1862,  to  the  defendant,  W.  CN. 
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by  deed  of  settlement  of  that  date  conveying  said  note,  with  other  property,  to  W. 
CKX.  Perkins  in  truiit  for  the  sole  and  separate  use  of  Sarah  A.  Perkins,'  the  wife  of 
the  said  Peter  A.  Perkins,  and  their  children. '  The  first  bill  is  based  solely  upon 
the  groand  that  tiie  liability  on  which  the  complainant   proceeds  is  a  debt  of 
Peter  A.  Perkins,  which  was  in  existence  at  the  time  the  deed  of  settlement  was 
made;  that  said  Peter  A.  was  also  then  indebted  to  other  persons  in  other  snms; 
that  the  settlement  was  voluntary  and  without  consideration,  and  therefore  fraudu- 
lent and  void  as  to  said  creditors.    The  second  bill  is  almost  identically  the  same  in 
EubBtance,  alleging  in  addition  that  "  much  of  such  other  indebtedness,  as  well  as 
tlie  debt  of  your  orator,  remains  unpaid."     The  third  bill  avers  that  the  said  Peter 
A  Perkins,  at  the  time  of  makin|f  the  settlement  was  '^  largely  indebted  and  indeed 
without  property  sufficient  to  discharge  his  then  indebtednem,  a  large  amount  of 
which  still  remains  unpaid,  and  that  his  object  and  intention  in  the  making  of 
Bach  pretended  settlement  was,  as  your  orators  are  informed,  believe  and  charge,  to 
place  said  note  or  notes,  or  the  proceeds  thereof,  beyond  the  reach  of   his  then 
creditors."    And  so  complainants  charge,  that  the  settlement  was  made  with  the 
intent  and  for  the  purpose  of  hindering,  delaying  and  defrauding  the  creditors  of 
the  said  Peter  A.  Perkins. 

Peter  A.  Perkins,  his  wife,  Sarah  A.  Perkins,  and  W.  O'N.  Perkins,  each  filed 
separate  answers  denying  all  fraud,  and  alleging,  that  the  settlement  was  made  in 
good*faith  for  the  purpose  of  making  a  suitable  and  proper  provision  for  the  wife 
and  children,  in  view  of  the  circumstances  of  the  husband  at  the  time,  and 
that  he  retained  ample  means  to  pay  ofi*  all  his  then  creditors.  Mrs.  Perkins,  in 
addition,  insists  that  the  settlement  was  made  in  fulfillment  of  a  promise  given  to 
her  by  her  husband  in  the  year  1850,  or  about  that  time,  in  consideration  of  the  fact 
that  she  had  united  with  him  in  selling  certain  real  estate  which  descended  to  her 
from  her  father,  and  had  also  received  a  number  of  slaves  and  other  personalty 
through  her. 

The  JLnmsdens  answered,  admitting  that  in  October,  1861,  they  bought  of  Peter 
A.  Perkins  a  valuable  tract  of  land  in  Williamson  county,  Tenn,  at  the  price  of 
$40,000,  of  which  they  paid  in  cash  $27,512,  and  gave  their  note  at  one  year  from 
the  24tli  of  October,  1861,  for  $12,488;  that  this  note  was,  they  believe,  transferred 
and  a^ei^ed  to  W.  O'N.  Perkins  as  charged,  and  that  they  had  paid  all  of  it  except 
about  ^,000.    They  stated  that  Peter  A.  Perkins  had  made  them  a  deed  to  said 
land     in    fee    with    covenants    of    warranty   and  seizin,    and  against  incum- 
brances, but  retaining  a  lien  for  the  purchase  money  until  fully  paid :    That  the 
land  was  in  fact  at  the  time,  without  their  knowledge  and  contrary  to  the  assurances 
made  hy  the  vendor,  subject  to  a  judgment  in  the  Circuit  Court  of  Williamson 
coanty,  recovered  by  Jackson  and  Adams  against  said  Peter  A.  Perkins,  on  the  11th 

of  March,  1861,  for  $ ,  from  which  an  appeal  was  taken  to  the  Supreme  Court, 

where  the  judgment  had  been  recently  affirmed,  and  execution  had  been  issued  and 
levied  on  the  land,  the  debt  amounting  to  $1,405  and  costs.  They  insist  that  they 
are  entitled  to  be  protected  in  the  first  instance  to  the  extent  of  the  said  judgment 
lien,  and  the  justness  of  this  claim  was  conceded  in  argument. 

Proof  was  taken,  and  the  cause  heard  by  the  Chancellor  on  the  3rd  of  August, 
1867,  who  rendered  a  decree  in  favor  of  the  complainants.  An  appeal  was  taken  to 
the  Supreme  Court  by  W.  O'N.  Perkins,  trustee,  and  Sarah  A.  Perkins,  and  the 
caa»e  was  by  that  Court  remanded,  with  directions  to  make  the  children  of  Peter  A. 
and  SArah  A.  Perkins  parties  to  the  suit,  the  Court  being  of  opinion  that  they  were 
necessary  parties.  This  has  been  done,  and  new  proof  taken,  and  the  cause  has 
ai^ain  oome  on  to  be  heard. 
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Only  one  of  the  bills,  it  will  be  recollected,  and  that  the  last  one  filed,  alleges 
that  the  settlement  and  transfer  attached  was  made  with  a  fraadalent  intent  in  fad 
to  hinder  and  delay  creditors,  the  other  two  bills  relying  only  on  the  ground  that 
the  settlement  was  voluntary,  and,  in  view  of  the  indebtedness  of  Peter  A.  Perkips 
to  them,  and  other  persons,  at  the  time,  fraudulent  by  implication  of  law.  The 
fraud  in  fact  charged  in  the  McAllister  bill,  is  denied  positively  by  the  answers, 
and  is  clearly  not  sustained  by  the  proof,  and  may  be  laid  out  of  view. 

The  controversy  is,  therefore,  narrowed  down  to  the  point  whether  the  transfer 
and  assignment  of  the  note,  and  the  settlement  of  Peter  A.  Perkins  on  his  wife  and 
children  by  his  deed  of  the  3l8t  of  May,  1862,  is  void  in  law,  under  the  circumBtances 
developed  In  the  record,  in  favor  of  the  complainants  as  creditors  at  the  time.   The 
first  two  bills  expressly  charge  that  the  note  in  controversy  was  transferred  and 
assigned  to  the  defendant,  W.  O'N.  Perkins  as  trustee.    The  McAllister  bUl,  which 
is  worded  more  cautiously  than  either  of  the  others,  states  that  the  note  was  held  and 
claimed  by  W.  O'N.  Perkins*,  under  the  trust  settlement  which  is  attacked.     The 
trustee,  in  his  answer,  states  that  the  note  was  "  indorsed  and  delivered  "  to  him  by 
Peter  A.  Perkins,  the  payee.    My  attention  has  been  directed  to  the  exact  state  of 
facts  made  in  the  pleadings  and  proof,  by  the  line  of  argument  of  the  complainanl's 
counsel  on  the  assignment  of  the  note.     His  argument  is,  that  there  is  no  evidence 
of  the  indorsement  of  the  note  by  Peter  A.  Perkins,  and  that  the  assigDment  of  the 
note  by  the  deed  carried  only  an  equitable  title,  which  is  incomplete  as  to  a  cftditor 
of  the  assignor  unless  notice  has  been  given  to  the  debtor;   that  the  registration 
of  the  deed  of  settlement  would  not  operate  as  notice  of  the  assignment  of  the 
note,  there  being  no  law  requiring  the  registration  of  deeds  by  which  notes  are 
aasigned.     The  result  would  be,  from  these  premises,  that  the  right  of  the  attaching 
creditors  would  be  superior  to  that  of  the  trustee  under  the  assignment.    Bat  the 
defect  in  the  reasoning  is,  in  contending  that  a  negotiable  security  falls  within  the 
principle  contended  for,  and  which  has  been  recognized  by  our  Supreme  Gonrt,  in 
relation  to  the  assignment  of  a  chose  in  action :    dodfeHer  v.  Gbz,  1  Sn.,  330,  330. 
Kegotiable  securities,  it  is  well  settled,  and  by  our  own  courts,  are  not  chases  in  action 
to  which  the  rule  referred  to  applies:  Sugyy.  Bowell^  1  Head.,  221 ;  M^,  iVoC  /nt.  Ox. 
V.  HamiUony  8  Sn.,  269,  274 :    And  may  be  transferred  by  delivery,  so  as  to  pass  the 
entire  right  as  against  the  debtor,  whether  the  legal  title  in  the  instrument  passed 
by  the  assignment  or  not :    Gayoao  Savings  IiuL  v.  FeOmn^  6  Cold.,  487.    Beside^ 
although  the  registration  of  a  deed  assigning  choses  in  action  is  not  required,  yet 
such  registration,  in  all  cases  of  conveyances  of  goods  or  chattels  on  a  consideration 
not  deemed  valuable  in  law,  is  made  necessary  as  against  creditors  of  the  grantor, 
unless  possession  remains  with  the  donee :    Code,  J 1760.    In  this  caae,  the  note  was 
delivered  certainly,  and  perhaps  assigned  to  the  trustee,  and  has  remained  in  his 
possession.    The  deed  of  settlement,  moreover,  was  duly  proved  and  r^stered  in 
September,  1862.     Every  requirement  of  the  law  to  validate  the  gift^  if  it  be  t 
gift,  haj)  been  complied  with,  and  the  right  of  the  trustee  and  beneficiaries  is  the 
better  right,  unless  indeed  the  whole  transaction  is  fraudulent  and  void  by  implica- 
tion of  law  as  against  the  complainants.      For  a  conveyanoe  may  be  free  from 
objection  Under  { 1760  of  the  Code,  and  yet  be  void  for  fraud.      Whether  it  is  void 
in  such  case  will  depend  upon  the  Code, }  1759,  and  the  Statutes  of  Frauds  of  13  and 
27  Elizabeth.    The  question  recurs,  therefore,  is  |he  settlement  of  the  31at  of  May, 
1862,  void  by  implication  of  law  under  the  circumstances. 

The  facts  are,  that  Peter  A.  Perkins  intermarried  with  the  defendant  Sarah  A»  >■> 
1849,  and  received  with  her  some  fifteen  slaves,  and  a  tract  of  land,  which  ^ 
allowed  to  be  sold  about  1850  for  the  benefit  of  her  husband.    The  wife,  as  we  hare 
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seen,  claims  in  her  answer  that  the  husband,  in  consideration  of  her  consent  to  this 
sale,  agreed  to  settle  property  upon  her  to  her  sole  and  separate  use.  There  can  be  no 
doabtthat  such  a  contract,  clearly  and  distinctly  proved,  would  sustain  a  conveyance 
to,  or  for  the  benefit  of,  the  wife :  Powell  v.  Powell,  9  Hump.,  484,  and  Eeedy  v.  Bragpf  1 
Head,  513.    The  true  rule  on  the  subject  was  laid  down  by  the  Vice  Chancellor  in 
Wiekei  v.  Obribe,  3  £dw.,  58 :    "  Prior  advances  to  the  husband  out  of  a  wife's  prop- 
erty, will  not  be  taken  as  part  consideration  of  a  settlement  (when  not  mentioned 
therein),  anless  there  was  an  agreement,  at  the  time  that  they  were  made,  to  secure 
Her  a  settlement.    There  must  be  an  intentional  connection  between  the  previous 
adrances  and  the  subsequent  deed.''    But  the  evidence  relied  upon  in  this  case,  out- 
I  Aide  of  the  testimony  of  the  husband  and  wife,  which  is  clearly  incompetent,  is  not 

Fatisfactory  of  any  agreement  at  all,  and  the  claim  of  the  wife  in  this  regard  is  not 
mentioned  in  the  settlement  nor  connected  with  it,  and  can  not  be  sustained. 

At  the  time  of  the  settlement  upon  his  wife,  Peter  A.  Perkins  was  a  man  of  hand- 
fome  estate.    He  owned  sixty  or  seventy  slaves,  part  in  this  State  on  the  plantation 
flold  to  the  Lumsdens,  part  in  Mississippi,  on  a  plantation  which  he  seems  to  have 
bought  not  long  before,  and  on  which  he  had  made  one  payment  of  several  thousand 
dollars.    He  owned  personal  property  on  his  farms,  and  held  debts  or  choses  in 
action  on  third  persons.    The  sale  to  Lumsden  in  October,  1861,  was  for  $40,000,  of 
which  he  retained  the  cash  payment,  $27,512,  and  settled  on  his  wife  the  note  for 
the  deferred  payment,  $12,488.    He  also  conveyed  in  trust  for  her  about  one  half  of 
his  slaves,  retaining  the  V>ther  half,  and  all  his  other  personalty.    All  the  debts  that 
he  then  owed,  so  far  as  the  proof  shows,  excluding  the  debt  for  the  land  in  Missis- 
f^ippi,  which  seems  to  have  been  subsequently  paid  by  a  sale  or  return  of  the  land 
it^lf,  and  excluding  also  the  debts  due  to  the  complainants,  amounted   to  only 
about  $2,325.89,  of  which  $1,457.58  were  subsequently  paid  out  of  his  effects.    The 
^esidue,  being  the  Jackson  and  Adams  judgment,  was  in  the  Supreme  Court  by  ap- 
peal, and  paid  by  the  Lumsdens  to  protect  the  land  they  had  bought  from  being  sold 
nnder  execution  thereon,  w  explained  in  their  answer.    The  proof  shows  that  Peter 
A.  Perkins  had  paid  in  1859, 1860  and  1861,  judgments  against  him  to  the  amounl? 
of  $13,222.76;  and  on  the  9th  of  December,  1861,  he  paid  other  judgments  amount- 
ing to  $10,255.92.    This  last  amount  was  probably  paid  out  of  the  money  received 
from  the  Liumsdens,  leaving  still  in  his  hands  of  that  money  over  $17,000.    The 
complainants  claims  were  at  that  time  between  tliree  and  four  thousand  dollars. 

The  continuous  payment  of  his  debts  up  to  the  settlement  on  his  wife  is  strongly 

persuasive  that  Peter  A.  Perkins  was  not  thus  seeking  to  cover  up  his  property,  or 

perhaps  dreaming  of  insolvency.    The  fact,  as  shown  by  the  proof,  that  the  Bostick 

debt  was  collected  by  legal  proceedings,  to  which  no  resistance  was  made,  and  that 

the  sarplns  proceeds  of  sale  were  paid  over  to  Mrs.  Perkins  for  her  husband,  whe 

w^oA  then  in  Kentucky,  shows  that  active  diligence  on  the  part  of  creditors  would  not 

have  been  without  fruit.    There  is  nothing  in  the  proof  tending  to  show  that  Peter 

A.  Perkins^  at  any  time,  sought  to  cover  up  his  property,  or  avoid  the  payment  of  hii) 

just  debtfl.    He  had,  when  the  settlement  is  made,  so  far  bs  appears,  sixty  or  seventy 

><lav€0,  $17,000  in  money,  about  the  same  perhaps  in  notes,  and  a  few  thousand  dol^ 

/ars  in  personalty. 

Tlie  qnestion  then  cornea  to  this :  Is  the  settlement  upon  a  wife  and  children, 
//7i»/)e  in  good  faith  by  a  solvent,  and  even  wealthy  debtor,  of  one-half  his  slaves  and 
ahoTit  one-third  of  his  other  personalty,  void  in  law  because  he  was  then  indebted 
lc>  tlie  extent  of  three  or  four  thousand  dollars  which  still  remains  unpaid,  the 
money  and  other  personality,  exclusive  of  slaves,  amounting  to  four  or  five  times 
the  ^et»ty  and  the  slaves  themselves,  most  of  them  being  in  Mississippi,  worth  in 
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ordinary  times  probably  $15,000  in  addition.  Or  to  pat  the  qnestion  more  tenelj: 
Ifl  a  voluntary  settlement  in  favor  of  wife  and  cbildren  by  a  debtor  of  one-third  of 
bis  clearly  valuable  property  and  one-half  of  bis  doubtful  property,  good  against 
creditors  where  the  valuable  property  retained  exceeds  the  debts  four  or  five  tioaef, 
and  the  doubtful  property  nominally  as  much  more,  depending  as  to  its  valne  upon 
a  contingency  then  uncertain?  Put  in  this  form,  there  can  be  but  one  answer,  un- 
less the  law  settles  the  matter  otherwise,  by  a  stem  and  inflexible  rule,  such  as  was 
laid  down  by  Chancellor  Kent  in  Beadev,  Livingston,  3  J.  Ch.,501.  That  rule  was,  that 
a  voluntary  settlement  was  void  as  to  existing  creditors  per  ae,  being  put  by  the  di»- 
linguished  Chancellor  upon  high  grounds  of  public  policy,  and  as  he  thought,  raa- 
tained  by  the  actual  decisions  up  to  that  date. 

As  long  ago  as  the  time  of  Lord  Hardwicke,  that  eminent  Judge  in  the  case  of 
EuMd  V.  Hammond^  1  Atk.,  15,  referred  to  by  our  Supreme  Court  in  SndA  v.  Grter, 
3  Hitm.,  121,  but  by  a  wrong  name,  is  reported  to  have  said  that  "  there  are  many 
opinions  that  every  voluntary  settlement  is  not  fraudulent;  what  the  Judges  mean 
is,  that  a  settlement  being  voluntary  is  not  for  that  reason  fraudulent,  but  an  evi- 
dence of  fraud  only.  Though,"  he  adds,  ^I  have  hardly  known  a  case  where  the 
person  conveying  was  indebted  at  the  time  of  the  conveyance  that  has  Dot  been 
deemed  frandnlent." 

Tlie  key-note  thus  struck  by  the  master  hand  has  been  echoed  by  his  socoesBors 
until  the  harmony  of  the  rulings  may  be  considered  as  controlled  by  iL  The  mean- 
ing is,  that  the  fact  that  the  conveyance  is  voluntary,  is  presumptive  of  fraud  a«  to 
existing  creditors,  a  presumption  not  easily  overturned,  but  which,  neverthelcra,  like 
all  presumptions  may  be  explained  away.  It  was  not  every  indebtedneas  of  the 
grantor  which  would  be  held  to  hinder  and  delay  creditors.  The  general  rale  thus 
expressed,  was  followed  up  by  Lord  Alvanley,  the  Master  of  the  Rolls,  in  XtuA  v. 
WiikiTuony  5  Ves.,  387,  defining  the  indebtedness  wliich  ought  to  avoid  the  deed  as  to 
existing  creditors.  It  ought  not  to  be  any  indebtedness,  for  there  is  scarcely  any  man 
who  can  avoid  being  indebted  to  some  amount.  ''It  must  depend,"  he  nys,  ''upon 
thiS|:  whether  he  was  in  insolvent  circumstances  at  the  time."  Chascellor  Kent,  in 
Eeade  v.  lArnngaUmf  speaks  of  this  as  a  loose  dictum,  without  any  preceding  decision 
to  give  countenance  to  it.  But  it  has  been  followed  literaUy  by  the  snbseqaent  Eng- 
lish cases,  and  is  now  the  settled  law  of  that  country :  SKean  v.  Bogen^  S  Bam  & 
Aid.,  362;  Quit  v.  Wmianw>n,  8  Mees.  &  Wels.,  4a5,  409,  411 ;  Tovmend  ▼.  We^toeoU^ 
2  Beav,  340,  345.  This  was  the  doctrine  of  Holi&uay  v.  Millard,  1  Mad.  Ch.  B^  417, 
419,  also  cited  by  our  Supreme  Court  in  Smith  v.  Oreer,  3  Hum.,  121.  **  A  convey- 
ance,*' says  Sir  Thomas  Plumer,  in  that  case,  "  is  not  fraudulent  merely  because  it  is 
voluntary.        .  It  being  voluntary  is  prima /acie  evidence,  where  the  party  is 

loaded  with  debt  at  the  time,  of  an  intent  to  defeat  and  defraud  his  creditors." 

The  conclusion  thus  reached  by  the  English  Courts,  upon  the  statutes  of  Elizabeth, 
has  long  been  the  settled  doctrine  of  the  State  of  New  York,  notwithstanding  the 
weight  of  authority  of  their  great  Chancellor.  A  voluntary  conveyance  is  held  not 
to  be  per  m  fraudulent  even  as  against  creditors  to  whom  the  grantor  was  indebted  at 
the  date  thereof:  Verplank  v.  Sterry,  12  J.  Rep.,  536;  Bank  <^  the  United  Statm  t. 
Houtman,  6  Paige.  526,  And  even  though  the  grantor  do  not  pay  his  debts  exiftiug 
at  the  time :     Van  Wyck  v.  SevxLrd,  6  Paige,  62 ;  Jachon  v.  Town,  4  Cow.,  601 

The  subject  has  undergone  frequent  discussions  before  the  Supreme  Court  of  the 
United  States,  and  that  Court  has  come  to  the  conclusion,  that  the  mere  fret  of 
indebtment  at  the  time  of  the  conveyance  does  not,  per  se,  constitute  a  subetantive 
ground  to  avoid  a  voluntary  conveyance  for  fraud,  even  in  regard  to  prior  oreditfln^ 
The  question  whether  it  is  fraudulent  or  not,  is  to  be  ascertained  not  from  thei 
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fact  of  indebtedness  at  the  time  alone,  but  from  all  the  circumstances  of  the  case. 
And  if  tiie  circumstances  do  not  estabHiih  fraud,  then  the  voluntary  conveyance  is 
deemed  to  be  above  exception :  Hinder,  leasee,  v.  Longworth^  11  Wheat.,  199 ;  Pairish 
T.ifttr>«e,13How.,  92. 

Mr.  Justice  Story,  in  his  Commentaries  on  Eq.  Jur.,  2  365,  arrives  at  the  same  con- 
clusion as  the  result  of  the  authorities,  English  and  American.  And  Chancellor 
Kent,  in  a  note  to  page  442  of  the  fourth  volume  of  his  Commentaries,  5th  ed.,  oon- 
oedes  the  tendency  of  the  authorities  to  be  as  stated  by  Judge  Story,  and  that  the 
conclagions  of  fraud  are  to  be  determined  as  matters  of  &ct ;  adding,  somewhat 
moarniblly,  that  *'  the  doctrine  of  Reade  v.  Livingston,  and  of  those  English  Chancel- 
lors upon  whom  it  is  rested,  is,  as  I  greatly  fear,  too  stem  for  the  present  times." 

The  decisions  of  our  own  Supreme  Court  are  in  accord  with  the  current  of  author- 
Kj)  Of,  if  yon  choose  to  adopt  the  idea  of  Chancellor  Kent,  with  the  degeneracy  of 
tbe  tim^    "As  against  existing  creditors,"  say  our  Court,  "  the  principle  is  obviously 
JQ^'t,  that  a  voluntary  settlement  or  conveyance  will  be  presumed  fraudulent : "    ^ich- 
aloi  Y.Ward,  ]  Head,  323, 326.    "  But  the  statute  of  13  Eliz.  does  not  declare  volun- 
tary settlements  void  against  creditors,  but  merely  declares  that  a  fraudulent  deed 
shall  be  void  against  them.    If  a  man  be  indebted  at  the  time  of  making  a  voluntary 
deed  of  settlement,  it  does  not  follow  that  it  is  void  for  that  reason  alone;  it  is  only  a 
presmption  of  fraud:    Citing  1  Aik.,  15,  and  1  Mad.  Ch.  B.,  414.    To  invalidate  a 
poU  nuptial  settlement,  the  husband  must  not  only  be  indebted,  but  he  must  be 
indebted  at  the  time  to  an  amount  sufficient  to  have  the  effect  of  delaying  and  defeat- 
ing creditors:    Smith  V.  Oreer,  3  Hum.,  118,  121.    Judge  Caruthers  i»,  therefore,  jus- 
tified in  saying,  as  he  does  in  Burhey  v.  Self,  4  Sneed,  121 :    '*  We  consider  the  weight 
of  authority  and  reason  to  be,  that  indebtedness  which  bears  an  inconsiderable  pro- 
portion in  amount  to  the  property  renerved,  does  not,  of  itself,  render  a  voluntary 
conveyance  void.    If  the  property  retained  be  entirely  ample  to  pay  all  demands,  the 
gift  ig  good.    It  can  not  be  presumed  in  such  a  case,  from  the  fact  of  indebtedness 
Alone,  that  the  object  was  to  defeat  creditors  of  their  just  demands.** 

The  case  of  ChurehiU  v.  WeUs,  7  Cold.,  36 1,  and  the  Lincoln  cases,  recently  decided 
hj  the  Court  of  Arbitration,  do  not,  in  the  least,  contravene  this  doctrine.  Those  were 
cases  of  fraud  in  fact. 

That  the  property  and  effects  reserved  by  Peter  A.  Perkins  at  the  time  of  the  set- 
tlement in  controversy,  were  ample  to  pay  all  his  debts,  and  were  not  fraudulently 
concealed,  is,  I  think,  satisfactorily  shown  by  the  proof.    The  fact  that  he  was  subse- 
quently reduced  to  insolvency  by  the  events  of  the  war,  can  not  be  held  to  operate 
irpostfcuio.    Few  of  us,  with  Southern  sympathies,  were  sufficiently  prescient  of  the 
future  to  foresee,  as  early  as  May,  1862,  that  the  war  would  end  in  the  overthrow  of 
the  new  Confederacy,  and  the  entire  abolition  of  property  in  slaves.    The  fact  that 
the  husband  had  received  the  slaves  of  his  wife,  and  the  proceeds  of  the  sale  of  her 
realty,  although  not  sufficient,  tenders  the  evidence  to  establish  a  consideration  for 
the  conveyance  in  question,  goes  far  to  explain  the  execution  of  it,  and  is  persuasive 
of  the  good  faith  of  the  parties  to  it.    This  is  an  extreme  case,  growing  out  of  the 
unusual  circumstance  that  the  deed  was  made  pending  the  civil  strife,  the  result  of 
which  was  disastrous  to  the  grantors  beyond  reasonable  probability,  and  does  not  fall 
altogether  in  the  line  of  safe  precedents.    The  proof  satisfactorily  explains  away  the 
presumption  of  fraud  from  the  voluntary  character  of  the  conveyance,  and  the  com- 
piainanta  have  not  satisfied  me  that  there  was  fraud  in  fact.    The  bills  must,  therefore, 
be  dlsmiflfled,  but  the  costs  will  be  paid  out  of  the  fund  in  controversy. 

Wm,  F.  Coopeb, 
Chancellor 
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Eolloy  AmgneCy  v.  Andes  Insurance  Company. 

9 

1.  The  Treaenrer  of  a  State,  who  holds  bonds  of  a  foreign  Insurance  Company,  doing  hosmeae 

in  the  State,  under  the  Act  of  Febmary  3rdf  1M0,  re  smend^  by  the  Act  of  March  Srd,  1871, 
is  not  liable  to  be  sommoned  as  garnishee  by  a  foreign  creditor  of  the  Insiiraiice  Com- 
pany. 

2.  A  public  officer  of  the  State  can  not  be  made  liable  by  attachment  at  the  anft  o<  an  indi> 

▼idoal,  for  funds  in  his  hands  clothed  with  a  trost  under  the  authority  of  a  public 
law. 

8.  Under  the  Act  of  Febmary  3rd,  1866,  when  a  foreign  insurance  company  shall  eease  to  do 
business  in  the  State,  and  its  liabilities,  iized  or  cont^n^ent,  to  c'tf^ens  of  the  State,  ^all 
bsTe  been  satisfied  or  terminated,  ihe  Treasurer  is  authorized  to  ddiver  to  such  a»p«ny 
the  bonds  and  other  securities  deposited  with  him.  Though  th>^  ompaay  has  ceased 
business  in  the  State,  and  its  liabilities  to  citizens  of  the  State  have  been  satisfied  or 
terminated,  the  bonds  in  the  hands  of  the  Treasurer  can  not  be  attached  by  a  foreign 
creditor ;  but  they  must  be  delivered  by  the  Treasurer  to  the  company. 

Johnston,  Wiixiams  &  Boxtlware,  for  the  Appellant 

Jno.  W.  Daniel  and  Page  &  Maurt,  for  the  Appellees. 

Staples,  J.  By  an  Act  of  the  L^slatare  passed  Febraarj  3rd,  1866,  amended 
by  an  Act  of  March  3rd,  1871,  no  insurance  company  which  has  not  been  incorpora- 
ted under  the  laws  of  Virginia,  can  carry  on  its  business  within  the  State,  until  it 
shall  have  deposited  with  the  Treasurer  of  the  State,  securities — State,  corporate  or 
individual — of  the  cash  value  at  least  of  ten  thousand  dollara. 

If  the  securities  so  deposited  are  registered  or  individual  bonds,  the  company  is 
required,  at  the  same  time,  to  deliver  to  the  Treasurer  a  power  of  attorney,  empow- 
ering the  latter  to  transfer  the  bonds,  when  necessary,  for  the  purpose  of  meeting 
any  of  the  liabilities  provided  for  in  the  Act  It  is  also  provided,  that  any  foreign 
insurance  company  doing  business  in  the  State,  may  be  sued  in  the  courts  of  the 
commonwealth  upon  policies  of  insurance  made  to  citizens  or  residents  therein,  in 
like  manner  as  if  such  foreign  insurance  company  had  been  incoiporated  by  the 
General  Assembly. 

And  by  another  provision  of  the  Act,  it  is  declared  that  if  such  company  shall 
cease  to  carry  on  business  in  this  State,  and  its  liabilities,  fixed  or  contingent,  to 
citizens  of  the  State,  shall  have  been  satisfied  or  terminated,  upon  satisfactory 
evidence  of  this  fact  to  the  Treasurer,  he  is  authorized  to  deliver  to  such  company 
the  bonds  and  other  securities  deposited  with  him. 

There  are  other  provisions  in  the  Act,  but  it  is  not  necessary  to  mention  them,  as 
they  have  no  bearing  upon  the  matters  in  controversy  here. 

The  Andes  Insurance  Company,  incorporated  in  the  State  of  Ohio,  under  author- 
ity of  this  statute,  deposited  with  the  Treasurer  of  this  State  fifty  thousand  dollan 
of  United  States  registered  bonds,  and  until  the  occurrences  hereinafter  mentioned, 
has  been  carrying  on  the  business  of  insurance  in  Virginia. 

On  the  29th  of  October,  1872,  the  plaintiff  in  error,  who  is  the  assignee  in  bank- 
ruptcy of  the  Merchants'  Insurance  Company  of  Chicago,  sued  out  of  the  Clerk's 
office  of  the  Circuit  Court  of  the  city  of  Richmond,  an  attachment  against  the 
Andes  Insurance  Company,  upon  a  claim  of  about  seven  thousand  dollan* 
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This  attachment  was  served  the  30th  of  October,  1872,  upon  Joseph  Mayo,  State 
Treasurer,  by  delivering  to  bim  a  copy,  and  summoning  him  to  ajipear  as  garnishee 
at  the  next  term  of  the  Circuit  Court. 

When  the  attachment  came  on  to  be  heard,  a  motion  to  abate  it  was  made  on  sev- 
eral grounds.  This  motion  was  sustained  by  the  Court ;  and  the  attachment  was 
thereupon  quashed.  The  case  is  before  us  upon  a  writ  of  error  and  WLperxdeas  to 
that  judgment  It  is  not  deemed  necessary  to  consider  all  of  the  grounds  suggested 
for  abating  the  attachment^  as,  in  our  view,  one  of  them  is  decisive  of  the  case. 

It  is  important,  in  the  first  place,  properly  to  understand  the  nature  and  efl'ect  of 
the  process  of  garnishment  Garnishment  is  substantially  a  suit  by  the  defendant  in 
the  attachment,  in  the  name  of  the  plaintiff  against  the  garnishee.  In  this  suit,  as 
against  the  garnishee,  the  plaintiff  stands  upon  no  higher  ground  than  the  defend- 
ant, and  can  acquire  no  greater  right  than  the  defendant  himself  possesses.  In  a 
case  before  the  Circuit  Court  of  the  United  States,  Daniel,  J.,  said :  "The  proceeding 
mu8t  be  regarded  as  a  civil  suit,  and  not  as  a  process  of  execution  to  enforce  a 
judgment  already  rendered.  In  this  proceeding  the  parties  have  a  day  in  court ;  an 
iffiue  of  fact  maybe  tried  by  jury;  evidence  adduced,  judgment  rendered,  costs 
adjudged,  and  execution  issued  on  the  judgment :"  Tua^i  v.  WorihingUmj  Hemp- 
stead's R.  662 ;  Drake  on  Attachment,  section  452. 

Garnishment  also  operates  as  an  attachment  or  levy  upon  the  effects  of  the  de- 
fendant in  the  hands  of  the  garnishee.  It  renders  the  garnishee  liable  for  such 
effects,  or  their  value,  if  they  are  not  forthcoming  to  meet  the  judgment  of  the 
Court  And  it  has  been  held  in  several  cases,  that  the  garnishee  will  be  personally 
responsible  if  the  goods  are  taken  from  him  by  a  wrongdoer ;  and  this  upon  the 
ground  that  the  garnishee  may  have  his  action  of  trespass  against  the  latter : 
Parker  v.  Kmaman,  8  Mass.,  486 ;  Dispatch  Line  of  Ftxkets  v.  Bellamy  Man.  Co.,  12 
New  Hamp.  R.,  205. 

Now,  it  would  seem  to  be  very  clear  upon  general  principles,  that  the  Treasurer 
of  the  State  having  the  control  and  custody  of  insurance  funds  and  securities  under 
an  Act  of  the  L3gislature,  can  not  be  subject  to  any  proceeding  of  this  sort.  If  the 
garnishment  operates  in  this  case  as  in  all  others,  to  bind  the  effects,  it  is  obvious 
that  these  securities  may  at  any  time  be  taken  from  the  possession  of  the  Treasurer 
to  answer  the  demands  of  creditors.  Judgment  may  be  rendered  against  him  for 
(heir  value,  if  they  are  not  forthcoming  in  obedience  to  the  orders  of  the  Court* 
costs  adjudged ;  and  executions  and  attachments  issued  to  enforce  obedience  or 
«ecare  payment  These  results  must  follow,  or  the  Courts  must  contrive,  in  some 
way,  to  divest  the  judgment  in  these  cases  of  the  operation  and  effect  attaching  to 
all  other  judgments  in  proceeding  by  garnishment 

The  Treasurer  may  conceive  it  to  be  his  duty  to  refuse  obedience  to  an  order  of 
the  Court  requiring  him  to  surrender  the  securities.  How  is  the  order  to  be  en- 
forced ?  Is  he  to  be  attached  while  in  the  discharge  of  his  official  duties,  taken 
from  his  office,  and  detained  in  custody,  for  refusing  to  violate  a  trust  reposed  in 
him  by  the  Legislature?  He  may  decline  to  appear.  Is  the  Court  to  hear  proof 
of  the  amount  or  value  of  these  securities,  and  order  their  delivery  to  one  of  the 
officers  of  the  Court  ? 

This  would  be  to  violate  the  whole  purpose  and  intent  of  the  statutes,  and  render 
them  a  delusion  and  a  snare,  instead  of  affording  a  security  to  citizens  and  residents 
of  Virginia.  By  the  express  terms  of  the  act,  the  Treasurer  is  prohibited  from  sur- 
rendering these  securities  unUl  the  liabilities  of  the  company  to  the  citisens  of  the 
Slate  shall  have  been  satisfied,  or  shall  have  terminated.  It  is  easy  to  perceive  that 
tHc  whole  legislative  scheme  may  be  defeated,  and  the  law  violated,  if  these  securi- 
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ties  may  lie  subjected  to  the  claims  of  every  foreign  creditor  who  may  assert  a 
demand  in  our  Courts. 

It  is  said,  however,  that  none  of  these  consequences  can  follow  in  this  case, 
because  the  Andes  Company  have  satisfied  all  their  liabilities  in  the  State,  and  the 
Treasurer  is  willing  to  surrender  these  securities  under  the  order  of  the  court. 

I  think  it  a  sufficient  answer  to  this  to  say,  that  we  are  not  permitted  to  engraft 
exceptions  upon  the  law  to  meet  particular  cases.  The  question  must  be  decided 
upon  general  principles,  and  not  with  reference  to  the  particular  facts  of  this  caw, 
or  the  views  and  opinions  of  the  Treasurer.  Something  more  is  involved  than  the 
rights  and  obligations  of  the  Treasurer.  It  is  a  question  that  concerns  the  State.  It 
is  certainly  not  compatible  with  her  sovereignty  and  dignity  to  be  arraigned  before 
her  own  tribunals,  at  the  suit  of  individuals,  in  any  other  mode  than  is  prescribed 
by  her  statutes.  Nor  is  it  consistent  with  her  interests,  nor  the  proper  administration 
of  public  affairs,  that  her  officers  shall  be  arrested  in  their  public  duties,  and  required 
to  answer  before  the  courts  for  funds  or  securities  committed  to  their  custody  for  a 
specific  purpose,  under  authority  of  a  public  law.  The  Treasurer  of  the  State  is  one 
of  the  most  important  officers  of  the  commonwealth,  with  grave,  arduous  and  diffi- 
cult duties  to  perform.  It  is  impossible  to  foresee  the  mischiefs  and  embarraasments 
that  will  ensue,  if,  in  addition  to  these  duties,  he  is  to  be  involved  in  the  conflicts  of 
creditors,  to  answer  innumerable  rival  attachments,  employ  counsel,  answer  inter- 
rogatories, and  otherwise  consume  time  and  attention  which  should  be  devoted  ex- 
clusively to  the  public  interests.  I  do  not  deem  it  necessary  to  cite  the  numerous 
authorities  bearing  upon  this  point. .  They  are  fully  considered  in  Drake  on  Attach- 
ment, section  492  to  516  inclusive. 

While  there  is  some  conflict  of  opinion  in  regard  to  the  liability  of  municipal 
corporations  and  their  officers  to  the  process  of  garnishment,  no  case  of  acknowl- 
edged authority  can  be  found  which  holds  that  the  officers  of  a  State  can  be  made 
liable,  by  this  proceeding,  for  funds  in  their  hands,  clothed  with  a  trust  under  the 
authority  of  a  public  law.  The  Supreme  Court  of  Massachusetts  has  announced 
the  broad  doctrine  that  no  person  deriving  his  authority  from  the  law,  and  obliged 
to  execute  it  according  to  the  rules  of  law,  can  be  charged  as  garnishee  in  respect  of 
any  money  or  property  held  by  him  in  virtue  of  that  authority :  Broch  v.  Cook^  S 
Mass.  B.,  256 ;  CMy  v.  CoaU»^  6  Cnsh.  B.,  558. 

However  broad  this  principle  may  be  thus  announced,  there  is  peculiar  force  in 
its  application  to  the  present  case.  The  Treasurer  is  required  by  the  statute  to  re- 
tain the  securities  in  the  treasury  for  the  special  objects  contemplated  by  the  act» 
until  the  liabilities  of  the  company  are  settled  or  terminated.  So  long  as  anything 
remains  to  be  done,  so  long  as  these  liabilities  continue,  he  is  expressly  prohibited 
from  disposing  of  or  surrendering  them.  And  when  the  Treasurer  is  satisfied  these 
securities  or  funds  are  no  longer  required  to  meet  any  liabilities  of  the  company  in 
the  State,  he  is  authorized  and  required  to  deliver  them  to  the  company.  Hiis  is 
the  extent  of  his  authority.  His  power  and  duty  are  fixed  by  the  law.  Now, 
whether  this  does  or  does  not  constitute  a  contract  on  the  part  of  the  State  with  the 
insurance  company,  it  is  the  law  for  the  Treasurer,  fixing  the  measure  of  his  author- 
ity and  his  responsibility.  He  holds  the  securities  in  trust,  to  be  administered,  first 
for  the  people  of  Virginia,  and  then  for  the  company  making  the  deposit  Thid  in 
the  distinction  given  them  by  the  law,  controlling  not  only  the  Treasurer,  bat  the 
courts  also;  and  it  would  seem  there  is  no  power,  except. that  of  the  Legislature,  to 
change  such  destination. 

It  was  insisted,  however,  that  in  this  way  a  foreign  insurance  company  may 
eff*ectually  screen  its  assets  from  the  just  claims  of  creditors.    The  theory  of   this 
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whole  l«^lation  in,  that  a  foreign  insurance  company  may  come  into  the  State, 
deposit  its  funds  and  securities  with  the  Treasurer,  and  carry  on  husiness  here  for  an 
indefinite  period.  However  long  this  may  continue,  the  securities  deposited  can  not 
be  surrendered  or  subjected  to  the  claims  of  creditors.  If  this  exemption  be  wrong, 
if  the  State  has  improperly  empowered  a  certain  class  of  debtors  to  place  their 
wets  b^ond  the  reach  of  creditors,  the  policy  of  this  legislation  is  bad,  and  ought 
to  be  abandoned.  But  this  is  a  matter  which  addresses  itself  to  the  consideration  of 
the  Legislature,  and  not  to  the  courts. 

In  returning  the  securities  to  the  company  depositing  them,  the  State  complies 
with  her  engagements  as  expressed  through  her  statutes.  The  foreign  creditors 
have  no  just  cause  of  complaint.  As  to  them,  the  securities  are  in  the  same  condi- 
tion they  occupied  before  the  deposit  was  made.  It  is  not  to  .be  presumed  that  an 
insaranoe  company  will  permit  its  assets  to  remain  in  the  treasury  after  it  has 
ceased  to  carry  on  business  in  the  State,  merely  to  defeat  the  claims  of  creditors.  If 
this  shall  be  done,  the  State  or  the  Treasurer  would  scarcely  become  a  party  to  the 
fraud,  and  the  company  would  no  doubt  be  required  to  take  possession  of  its  prop- 
erty. Doubtless,  upon  the  failure  of  any  other  remedy,  the  courts,  ever  alert  to  pre- 
vent and  suppress  fraud,  would,  in  such  case,  assume  jurisdiction  and  afford  suitable 
reliei    Kothing  of  the  sort  is  pretended  in  this  case,  and  no  such  question  arises. 

Upon  the  whole,  in  every  view  of  the  case,  I  am  satisfied  the  judgment  Bbould  be 
affirmed. 

Judgment  afSrmed. 
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A  Treatise  on  the  Law  of  Damages,  compriaing  their  Measure^  the  Mode  in  whieh  (hey  are 
Assessed  and  Revlewedy  the  Praetioe  of  granting  New  TMaU,  and  the  Law  of  Set-off,   Bj 
John  D.  Mayne,  of  the  Inner  Temple,  Barrister  at  Law.    Second  edition  by 
LuBiLEY  Smith,  Barrister  at  Law.    London.    In  one  volame,  Svo.     1872. 

The  first  edition  of  this  able  work  was  published  in  1856.  The  author,  then  a 
rising  barrister,  had  the  advantage  of  the  assistance  of  Professor  Sedgwick's  Ameri* 
can  treatise  on  the  same  subject.  With  this  aid,  the  work  was  made  very  acceptable 
to  the  English  lawyer,  filling,  as  it  did,  a  void  in  Knglbh  legal  literature,  on  a  sub- 
ject of  daily  use.  One  of  the  English  law  periodicals,  *The  Solicitor's  Journal,"  pays 
it  the  compliment  of  saying:  "An  argument  is  seldom  heard  in  the  oourts  upon  a 
question  of  the  measure  of  damages  without  the  work  being  referred  to;  and  there 
are  several  points  upon  Which  there  was,  at  the  date  of  the  first  edition,  either  an 
absence  or  a  conflict  of  authority,  and  upon  which  the  views  advanced  by  the  author 
have  since  been  held  to  be  the  law  by  the  courts."  This  edition  was  reprinted  in 
Philadelphia  in  1857.  The  present  edition  is  brought  out  under  the  auspices  of 
another  hand,  Mr.  Mayne  himself  having  gone  to  India,  where  he  seems  to  be  enjoy- 
ing an  extensive  practice.  Mr.  Smith,  the  new  editor,  adopting  the  plan  made 
classical  by  Seigeant  Stephen,  in  his  Commentaries  on  the  LawH  of  England,  haa 
sedulously  preserved  the  original  text,  including  his  own  additions  in  brackets. 

Every  lawyer  knows  the  difiBcolties  of  the  subject,  partly  inherent,  partly  growing 
out  of  the  conflict  of  decisions  made  often  under  the  peculiar  exigencies  of  the 
case,  without  having  the  aid  of  any  general  and  well-established  legal  principle. 
These  difficulties  have  been  greatly  lessened  by  the  work  of  Professor  Sedgwick  and 
the  present  work,  for  each  has,  to  a  certain  extent,  supplemented  the  other.  The 
former  dwelt,  as  was  natural,  more  upon  the  American  decisions,  while  the  latter 
exhausts  the  English  cases,  with  only  occasional  references  to  the  rolings  of  our 
courts.  With  the  two  before  him,  the  lawyer  as  well  as  the  judge,  finds  his  labors 
greatly  lightened. 

Upon  a  comparison  of  the  two  works,  we  think  it  will  be  found  that  tbey  are  good 
specimens  of  the  different  manner  in  which  the  English  and  American  lawyer,  of 
the  better  class,  discuss  a  legal  subject  The  Englishman  first  exhausts  the  decisions 
which  have  been  made  upon  a  particular  branch  of  his  subject,  stating  the  facts 
fully  and  fairly,  and  the  conclusions  of  the  court,  and  then  endeavoring  to  reconcile 
them  by  finding  out  some  common  principle  running  through  them,  if  possible, — 
often  very  intangible  or  refined.  The  American  seeks  first  the  principles  which 
should  govern,  and  then  endeavors  to  show  that  the  authorities  are  more  or  leae 
reconcilable  with  it.  It  is  both  interesting  and  instructive  to  examine  and  com- 
pare the  two  together.  Upon  the  English  plan  no  treatise  could  be  better  done  than 
our  author's,  and  the  book  itself  is  so  handsomely  gotten  up  that  it  is  a  luxury  to 
read  it 


We  have  received  from  the  publishers,  Baker,  Vooriiis  &  Co.,  Law  Publishew^ 
New  York,  the  sixth  edition  of  Sedgwick  on  Damages.  As  the  legal  piofessioa  is 
familiar  with  the  text  of  this  work  and  knows  its  merits,  it  is  deemed  unnecessax/  to 
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review  it.     The  subject  of  which  thia  work  treats,  is  one  that  is  being  constantly 
added  toby  the  continual  developments  of  the  principles  of  the  Law  of  Damageft; 
either  by  the  adjudication  of  judicial  tribunals,  or  statutory  provisions.    The  object 
of  a  new  edition  is  to  give  the  profession  the  benefit  of  such  changes,  modifications 
or  extensions  of  the  principles  of  the  work,  as  may  have  been  made  since  the  issu- 
ance of  the  previous  edition.     Without  this,  the  edition  will  want  that  superior 
ezoeilence  that  should  recommend  it  to  the  profession.     Tested  by  this,  we  see  very 
little  in  the  sixth  to  make  it  more  meritorious  than  the  fourth  and  fifth  editions. 
Tlie  flotefl,  as  a  rule,  are  simply  digests  of  cases  that  sustain  the  principles  enunci- 
ated in  the  text;  and,  therefore,  can  not  be  said  to  have  added  very  greatly  to  the  wealth 
of  the  principles  of  the  law  of  damages.    A  simple  reference  to  the  cases  would  have 
answered  every  purpose  that  the  editor  has  proposed  to  attain  by  the  extended  notesy 
or  to  speak  more  correctly,  his  full  digest  of  the  decisions.    There  is  a  great  distinc- 
tion between  the  digest  of  a  case,  and  the  enunciation  of  a  principle  by  an  author, 
with  references  to  decisions  to  sustain  such  principle.     We  are  pf^thejopinion,  thai 
then  IB  not  so  much  merit  in  the  number  of  new  canes  cited,  as  there  is  in  that  dis- 
criminating knowledge  that  refers  the  profession  to  cases  that  modify  or  extend  the 
principles  of  the  law.    And  many  of  the  modifications  and  extensions  of  the  law 
are  efiected  by  statutory  provisions ;   and  the  work  bears  no  great  evidence  of  dili- 
gent search  for  changes  in  the  principles  of  the  law  in  this  rich  depository  of  the 
laws.    The  law  of  principal  and  surety  has  been  materially  changed  in  Tennessee 
by  statute,  giving  the  surety  right  of  action  against  his  principal  and  co-sureties 
the  instant  judgment  has  been  obtained  against  him,  without  first  requiring  the 
payment  of  the  debt ;    and  yet,  under  the  head  of  principal  and  surety,  no  reference 
u  made  to  such  changes.     And  references  to  recent  cases  are  rare.     It  is  well 
known  that  there  have  been  rich  developments  in  the  law  of  damages  in  the  last  few 
years,  especially  in  regard  to  questions  of  tort,  produced  by  the  events  of  the  late 
war  and  the  multiplication  of  great  corporations  that  possess  the  countiy.    And  yet 
llie  notes  of  the  editor  on  the  recent  decisions  that  bear  on  the  law  of  torts  are 
meagre  and  unsatisfactory.     More  ample  notes  on  this  subject  would  have  added 
greatly  to  the  value  of  the  sixth  edition. 


TkR  Doctor  and  Student:  or  Dialogues  between  a  Doctor  (/  Divinity  and  a  Student  on  (he 
Loews  of  Mn^amd,  Containing  the  grounds  of  those  laws,  together  with  questions  and 
cases  concerning  the  equity  thereof,  Bevised  and  corrected  by  William  Muchaxl, 
Gent.  To  which  are  added  two  pieces  concerning  suits  in  Chancery  by  subpoena. 
&VO.,  pp.  401.    Cincinnati :  R.  Clarke  &  Co.    1874. 

Prof.  Win.  G.  Hammond,  of  St.  Louis,  communicates  the  following  critidsm  of 
St.  GrerDQaic's  Doctor  and  Student  to  the  Central  Law  Journal,  which  we  gladly  re- 
produce as  our  own  estimate  and  criticism  of  that  celebrated  work : 

'*  If  we  were  asked  to  name  one  treatise  on  English  law  of  more  interest  than  any 
other  in  the  long  series  that  extends  through  the  seven  centuries  from  Glanvil  to  our 
own  dny,  with  reference  to  the  development  of  that  law  and  the  history  of  legal 
doctrine,  we  should  certainly  select  **The  Doctor  and  Student.''  Bracton  is  no  doubt 
more  ini^tructive  upon  the  origin  and  first  forms  of  the  common  law ;  Coke's  First 
In^^titate  covers  a  wider  field,  to  say  nothing  of  Blackstone  and  other  modern  writers 
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upon  the  eotire  system.  Bnt,  as  marking  an  epoeh  in  the  life  of  the  Uw,  and  throw- 
ing  light  upon  the  modes  of  thought  and  reasoning,  upon  the  aeoepted  principles  and 
the  unoonscious  tendenciea  of  doctrine,  no  one  of  them  seeme  better  worth  the  carefal 
study  of  a  scientific  lawyer  than  the  modest  little  dialogues  of  St.  Germsin.  It  is  no 
credit  to  our  profession  that  it  has  oft  late  years  passed  so  completely  out  of  use  as  to 
become  one  of  the  rarest  of  law  books.  Its  title  was  kept  fiimiliar  to  the  profession 
by  two  or  three  well-known  quotations,  but  many  of  our  younger  memben  of  the 
bar  will  no  doubt  see  it  for  the  first  time  in  this  neat  edition. 

The  work  was  first  printed  in  1523  (not  1518,  as  erroneously  stated  in  the  pre&ce), 
and  its  early  repute  may  be  judged  from  the  fact  that  it  went  through  no  less  than 
seventeen  editions  before  the  end  of  1787.    From  that  time  we  believe  there  has  been 
but  one  printed  in  £ngland,  in  1816,  and  that,  like  the  present,  was  a  verbatim  reprint 
from  the  edition  *^  revised  and  corrected  by  William  Muchall,  Qent.,"  in  1787. 
Muchall  showed  a  good  taste,  none  too  common  in  his  time,  in  leaving  the  fine  old 
Engliith  of  the  author's  own  day  unchanged  (except  in  spelling)  as  he  found  it  in  tbe  ear- 
lier editions ;  and  to  the  lovers  of  good  idiomatic  sixteenth-century  English  this  hand- 
some reprint  will  have  scarcely  less  interest  than  it  has  for  the  professional  reader. 
Between  the  two  classes  of  readers  we  may  hope  for  a  demand  which  at  no  far-off 
day  will  give  us  a  well-edited  critical  edition,  such  as  European  lawyers  love  to 
bestow  on  their  legal  classics.    The  present  notes  (from  Muchall's  edition)  are  of  the 
most  trivia]  kind.    But  if  some  of  the  accomplished  lawyers,  who  are  now  busy  with 
the  improvement  of  our  law  by  importing  all  kinds  of  novelties  from  other  systems, 
would  spare  a  little  time  to  study  the  history  of  our  own,  and  embody  the  results  in 
appropriate  notes  to  books  like  this,  upon  such  topics  as  we  have  already  referred  to 
in  speaking  of  the  value  of  the  work,  they  would  indeed  be  **  visiting  and  strength- 
ening the  roots  and  foundation  of  the  science  itself,"  in  the  impressive  words  of  Lord 
Bacon. 

So  we  can  not  help  thinking  that  if  Lord  Holt  had  spent  the  same  labor  in  illuB- 
trating  and  extending  the  excellent  sketch  of  the  law  of  bailments  (Dialogue  2, 
chapter  38)  that  be  did  in  importing  cumbrous  Latin  phrases  and  fragments  of 
civilian  doctrine  in  his  famous  opinion  in  Cogga  v.  Bernard;  and  if,  comparing  this 
work  with  Bracton,  he  had  shown  the  remarkable  development  of  the  common  law 
on  that  subject,  instead  of  going  back  to  recast  the  law  of  his  own  day  into  the  form 
of  those  sources  from  which  Bracton  borrowed — in  that  case  our  law  of  bailments 
would  be  far  simpler,  more  harmonious,  more  logical,  than  it  is  at  present.  Other 
paa<ages  to  illustrate  the  same  point  may  be  found  almost  at  random  throagh  the 
work.  The  discussion  of  a  lawyer's  duty  in  cases  of  doubtful  morality  (pp.  115-121), 
of  the  duties  of  executors  (pp.  128-133),  of  the  origin  of  uses  (pp.  165-175),  of  the 
consideration  of  promises  (pp.  174-181),  of  ignorance  of  law  and  fact  (pp.  243-25>>), 
are  exceedingly  instructive,  and  would  repay  careful  annotation,  showing  by  what 
regular  and  logical  processes  the  law  of  our  own  day  has  for  the  most  part  been 
developed  from  purely  indigenous  sources.  We  have  no  space  for  extracts,  but  most 
quote  a  brief  one  from  the  chapter  first  above  referred  to,  becau^te  it  states  in  the 
most  distinct  and  pithy  form  a  doctrine  to  which  our  highest  courts  have  but  recently 
returned,  after  a  long  conflict  and  confusion  of  decided  cases,  as  to  the  right  of  a 
carrier  to  limit  his  liability  by  notice  or  contract : 

*' And  if  (the  carrier)  would  percase  refuse  to  carry  it,  unless  promise  were  made 
unto  him  that  he  shall  not  be  charged  for  no  misdemeanor  that  should  be  in  him,  tbe 
promise  were  voidyfor  it  were  agahisi  reaaon  and  againgt  goad  tiuiaHcrs,  and  so  it  is  in  sH 
other  cases  like.  And  all  these  diversities  be  granted  by  secondary  concln4on4 
derived  upon  the  law  of  reason,  without  any  statute  made  in  that  behalf.    And,  pcr^ 
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adventare,  l»w  and  the  conclusions  therein  be  the  more  plain  and  the  more  open' 
For  if  anj  statate  were  made  therein,  I  think  verily  more  doiibtn  and  questions 
would  arise  upon  the  statute  than  doth  now  when  they  be  only  argued  and  judged 
after  the  common  law.'*  (p.  221.) 

Even  for  the  mere  practitioner,  who  cares  for  nothing  in  any  book  except  the 
qaotable  "  points''  that  may  be  used  to  garnish  a  brief,  *The  Doctor  and  Student"  has 
f  itfi  own  value.    It  abounds  with  pithy,  clear  expressions  of  those  fundamental  doc^ 

trines  of  the  common  law  which  have  been  so  long  recognized  that  il  is  almost 
impoflpible  to  find  a  modern  decision  affirming  them,  or  a  modem  treatise  expressing 
them  in  their  original  form — e.  g,^  that  the  heir  or  next  of  kin,  as  such,  shall  have 
no  meddling  with  the  goods  of  deceased  (p.  225);  that  the  essence  of  a  consideration 
lie^  in  the  charge  to  the  promisee,  not  in  the  profit  to  the  promisor  (p.  177) ;  thai  no 
prescription  in  lands  makeih  a  right  (p.  27);  that  no  manner  of  chattel,  neUher  real 
nor  personal,  shall,  after  the  law  of  the  realm,  descend  unto  the  heir  (p.  137).    True, 
these  are  mingled  with  a  great  deal  of  obsolete  matter — questions  about  fines  and 
eataUsj  villeins  and  ncifs,  abbots  and  courts  christian.    Mr.  Muchall  was  careful  to 
note  all  that  was  obsolete  in  his  day,  but  we  are  thankful  that  he  did  not  venture  to 
omit  it,  for  many  of  these  passsges  are  the  most  valuable  in  the  book  to  a  thorongh 
student.    The  work,  as  a  whole,  its  purpot^e,  method,  spirit  and  effects,  will  be  seen 
u  much  in  these  chapters  as  in  those  of  modern  application.    The  author'n  purpose 
in  writing  such  a  work  is  of  itself  a  question  of  much  interest,  and  worthy  a  careful 
examination.    But  we  have  already  far  exceeded  the  proper  limits  of  a  notice. 

Afepsrs.  Robert  Clarke  &  Co.  have  produced  the  volume  in  a  handttome  dress,  with 
clear  white  paper  and  an  open,  legible  page.  But  the  proof-reader  has  been  very 
careless. " 


A  Manual  of  Medical  Jurisprudence,  By  Alfred  Swaynb  Taylor,  M.  L.  F.  R.  S., 
and  Professor  of  Medical  Jurisprudence  and  Chemistry  in  Guy's  Hospital. 
Seventh  American  edition,  by  John  J.  Reese,  M.  D.,  Professor  of  Medical  Juris, 
prudence  and  Toxicology,  in  the  University  of  Pennsylvania.  Henry  C.  Lea, 
Philadelphia,  Publisher. 

It  requires  but  little  reflection  to  discover  that  the  production  of  such  a  work  as 
the  above  necessitates  great  labor  and  talent  of  no  ordinary  character.    When  it  is 
considered  that  the  knowledge  requisite  to  the  production  of  such  a  volume  com- 
prises medicine,  with  all  its  collateral  sciences,  and  in  addition  the  application  of 
this  knowledge  to  the  purposes  of  the  law,  some  notion  of  its  extent  and  variety 
may  be  formed.    In  the  words  of  our  author,  "Medical  Jurisprudence,  or  as  it  is 
sometimes   called  Forensic,  Legal  or  State  Medicine,  may  be  defined  to  be  that 
faience  which  teaches  the  application  of  every  branch  of  medical  knowledge  to  the 
purpotscs  of  the  law ;  hence  its  limits  are  the  requirements  of  the  law  on  the  one 
handy  and  on  the  other,  the  whole  range  of  Medicine.  Anatomy,  Medicine,  Physics, 
Physiology,  Surgery,  Chemistry  and  Botany  lend  their  aid  as  necessity  arises,  and 
in  some  cases  all  these  branches  of  science  are  required  to  enable  a  court  of  law  to 
arrive  at  a  proper  conclusion  on  a  contested  question,  affecting  life  or  property." 

It  will  be  observed  by  students  of  medical  jurisprudence,  that  the  lending  of  the 
pliyHician's  knowledge  to  the  aid  of  justice,  though  allied  to,  is  quite  different  from 
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its  application  to  the  care  of  disease.  Thus,  a  medical  witness  may  be  asked  if  s 
contused  wound  was  caused  by  a  blunt  instrument  in  the  hands  of  an  assailant  or 
was  produced  by  a  fall,  a  question  of  no  possible  moment  in  the  treatment  of  the 
injury,  or  he  may  be  required  to  state  from  the  revelation  of  an  autopsy,  if  a  dead 
Infant  had  ever  breathed.  It  would  be  difficult  to  imagine  how  the  knowledge} 
requisite  to  give  a  correct  answer  to  such  a  question,  could  ever  be  applied  to  the 
alleviation  of  suffering,  the  proper  office  of  a  physician,  yet  the  hopes  of  expectant 
heirB  at  law  might  rise  or  fall  upon  the  application  of  the  hydrostatic  test. 

In  fact,  medical  jurisprudence  can  not  properly  be  regarded  as  an  outgrowth  of 
the  profession  of  medicine,  with  which  every  physician  is  expected  to  necesB&rily 
know,  bui  constitutes  a  great  science  in  itself,  requiring,  and  worthy  of,  the  highest 
talent.  The  vast  range  of  its  inquiries  is  sufficient  to  satisfy  the  most  ardent  love 
of  knowledge,  while  the  discrimination  and  judgment  necessary  to  their  applicatioa 
to  the  law  requires  reasoning  powers  of  the  first  order. 

Having  for  its  end  the  attainment  of  justice  and  affording  exereise  for  all  the 
faculties  of  the  mind,  one  would  naturally  expect  that  its  temples  would  be 
thronged,  and  its  altars  surrounded  by  ardent  votaries,  but  the  difficulty  lies  in  the 
fact  that  the  pursuit  of  such  knowledge  offers  no  pecuniary  reward,  the  student  mast 
content  himself  with  the  fame  he  may  acquire,  and  the  reflection  that  the  result  of  hi« 
laboi-s  will  prove  a  Nemesis  to  the  criminal,  while  it  will  throw  around  the  innocent 
and  unfortunate  the  strong  arm  of  the  law.  Thus  it  is,  that  men,  who  might  be 
shining  lights  in  such  studies,  impelled  by  the  strong  necessity  of  gaining  bread, 
turn  to  more  profitable,  if  less  alluring,  pursuits. 

Our  author  seems  to  have  been  fortunate  in  being  able  to  pursue  those  studies 
wiiich  were  most  attractive  to  him,  for,  judging  from  the  manner  with  which  be 
handles  his  subject,  he  has  devoted  no  inconsiderable  time  to  its  elaboration. 

For  the  authenticity  of  the  facts  of  science,  adduced  in  this  work,  the  name  of  Pro* 
fessor  Taylor  is  a  sufficient  guarantee  to  the  novice  in  such  knowledge,  while  the 
power  of  thought  displayed  in  their  application,  and  the  arguments  in  which  he 
shows  the  error  of  parts  of  the  English  law  relating  to  forensic  medicine,  commend 
itself  to  every  logical  mind. 


The  Rule  of  the  Law  of  flriures.  By  Archibald  Bbown,  of  tlie  Middle  Temple, 
Barrister  at  Law.  London:  Stevens  &  Haynes.  In  one  volume,  Sva  1S71 
Second  edition,  incorporating  the  principal  American  decisions. 
''  The  liule  of  the  Law  of  Fixtures"  is,  says  our  author,  an  attempt  to  gather  up 
in  one  manageable  formula  all  the  numerous  factors  and  elements  requiring  to  be  con- 
sidered in  advising  upon  modern  cases.  Any  lawyer  at  all  familiar  with  the  subject 
will  appreciate  this  hereulean  attempt.  The  idea  of  embodying  all  the  ''namerout 
factors  and  elements  "  of  the  sul^ect  of  fixtures  into  **  one  manageable  formula,*'  '» 
an  effort  to  bring  chaos  Into  unity,  which  deserves,  if  it  does  not  win,  sncceM.  That 
the  author  has  succeeded  we  are  not  altogether  bold  enough  to  assert.  But  we  think 
he  has  very  succei4sfuUy  accomplished  the  second  object  he  had  in  view.  **  It  alM> 
attempts,"  he  continues,  "  to  arrange  these  factoN,  or  elements,  in  the  order  of  their 
relative  importance."  This  he  has  done  admirably,  starting  out  upon  the  basis  of 
the  earliest  English  cases,  more  Anglieej  and  building  only  with  the  material' 
furnished  by  the  later  cases.    Upon  any  other  plan  the  whole  supentructure,  wefes'* 
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woold  topple  over.  But  thanks  to  the  strict  adherence  of  the  Britiflh  judges  to  pre- 
cedent, and  the  nice  distinctions  which  they  make  in  order  to  save  the  precedent,  the 
edifice  stands  a  marvelous  evidence  of  the  power  of  the  Anglo-Saxon  in'ellect  to 
blend  into  an  apparent  whole  the  heterogeneous  elements  produced  bj  good  hard 
sense  applied  to  an  infinite  variety  of  particulars,  without  much  reference  to  abstract 
principles,  or  much  respect  for  logical  coherence. 

The  book  is,  however,  an  admirable  one,  making  proper  allowance  for  the  plan. 
It  is  a  work  that  would  make  a  civil  jurisconsult,  like  Pothier  or  Savigny,  marvel, 
88  the  learned  Hottomon  over  Littleton  on  Tenures,  at  its,  to  them,  **  recondite,  in- 
consequent,'* and  even  "absurd''  logic.  But  it  is  a  good  and  very  sensible  and 
readable  book  to  the  practical  and  common-sense  English  and  American  lawyer.  It 
takes  np  a  difiBcnlt  subject,  be^dns  at  the  very  beginning,  tracing  the  decisions  in  the 
order  of  time,  and  showing  how  they  gradually  extended  a  principle  here,  then 
another  there,  until  finally  a  system  is  built  up,  somewhat  incoherent,  but  good 
enough  for  all  practical  purposes,  and  enabling  the  lawyer,  to  use  our  author's  words, 
"  to  advise  upon  modem  cases."  We  have  read  it  with  much  zest,  and  greatly  ad- 
mire it. 

A  year  or  two  ago  we  had  occasion,  in  the  discharge  of  judicial  duty,  to  look  into 
one  branch  of  the  subject  of  fixtures,  and  we  gave  the  result  of  our  studies  to  the 
poblic  in  the  second  number  of  this  Review.  That  branch  was  the  law  of  fixtures  in 
relation  to  buildings.  We  found  the  law  to  be  in  a  distressing  state  of  uncertainty, 
partly  from  the  variety  of  forms  in  which  the  improvements  may  be  made,  and 
partly  from  the  difierent  application  of  the  same  rules  between  parties  standing  in 
different  relations  to  each  other.  Our  effort,  in  the  conflict,  was  to  strike  upon  a 
principle  on  which  to  stand ;  for,  when  decL«ions  run  counter  to  each  other,  the  only 
stable  ground  is  the  principle  which  underlies  them.  We  thought  we  had  found 
ffood  standing  ground  by  confiidering  buildings  either  as  chattels,  as  they  may  be  in 
certain  ca«es,  or  as  dependent  for  their  character  as  fixtures  or  not  fixtures  by  the 
intention  of  their  erection.  "  The  recent  decisions,"  we  said,  "  lay  little  stress,  except 
where  the  erection  is  obviously  a  mere  chattel,  upon  the  mode  of  attachment  to  the 
t^il,  and  more  upon  the  relation  of  parties,  the  intention  with  which  the  buildings 
are  erected,  and  the  uses  to  which  they  are  put." 

The  result  of  our  author's  rigid  analysis  of  the  actual  decisions  is  su\)8tantially 
(he  same.  He  thinks  the  rights  of  parties  depend  principally  upon — 1,  annexation 
to  the  freehold;  2,  contract,  which  Is  not  a  common  law  element ;  3,  derivative  rights, 
the  consequences  of  certain  derivative  relations  which  have  come  (in  whatever  way) 
to  be  vested  in  and  established  between  I  he  parties.  "The  method  or  measure  of  the 
annexation,"  he  says,  "is  the  least  fertile  and  least  important  of  nil  the  three  con- 
siderations. It  is  also  so  very  liable  to  be  overruled  in  it<a  efft^t  by  the  one  or  the 
other  of  the  two  sub-divisions  of  the  first  part  of  the  rule,  or  even  (altliough  less 
often)  by  one  or  the  other  of  the  two  of  the  other  subtidtary  considerations  themselves, 
as  to  afford  very  little  (or  rather  almost  no)  solid  basis  for  arriving  at  an  opinion,  or 
for  forming  a  decision  in  the  matter."  (p.  48.)  The  derivative  rights  he  treats 
elaborately  by  a  review  of  all  the  recent  decisions,  without  himself  deducing  any 
principle,  but  the  principle  underlying  which  springs  from  the  use  for  which  the 
buildings  is  erected  in  connection  with  the  relation  of  the  parties. 

Thin  hook  is  beautifully  printed,  with  side  notes  to  direct  attention  to  the  matter 
under  discussion.  We  can  recommend  it  as  being  an  exhaustive  compilation.  If 
yon  are  not  satisfied  with  the  author's  structure,  you  will  find  all  the  materials  to 
bnild  one  of  your  own,  arranged  upon  a  plan  which,  if  not  a  good,  is  certainly  an 
intelligible  one. 
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A  Treatise  on  (lie  Law  of  Conirojctn^  and  upon  the  Defenses  of  Action  thereon.  Bj 
JosEi'H  Chitty,  Jr.,  Eeq.  The  Ninth  English  Edition:  By  John  Archibald 
RuasELL.  Ewj.,  LL.  B.  The  Eleventh  American  Edition :  By  J.  C.  Pekkks 
LL.  D.    In  two  volumes.    New  York :    Hard  &  Houghton.    1874. 

Any  criticifsm  of  the  body  of  thin  work  may  be  now  deemed  superfluous.  It  is 
unqneAtionably,  as  Mr.  Perkins,  the  able  editor  of  this  the  eleventh  American  edition, 
states,  "  noted  for  the  pre-emineht  clearness  and  accuracy  with  which  it  states  tfae 
principle^  that  are  established  by  the  cases ;  for  the  ease  and  readiness  with  which  it 
may  be  consulted,  and  for  the  fullness,  pertinence,  discrimination  and  reliability  of 
its  citations."  It  is,  in  our  opinion,  the  ablest  work  on  contracts  yet  extant,  and  well 
deserves  the  high  encomiums  pronounced  upon  it  by  many  of  the  moat  distinguished 
of  English  attd  American  jurists.  That  able  lawyer  and  elegant  and  graceful  litien' 
teur,  Samuel  Warren,  in  his  "  Law  Studies,"  pronounces  it  certainly  the  best  practical 
work  on  the  suhject  of  which  it  treats,  and  advises  the  purchase  of  it  at  an  early 
stage  of  legal  study.  Chancellor  Kent,  also,  writing  of  an  edition  of  it  published  in 
1834,  praises  it  in  equally  high  terms.  The  work  began  with  a  volume  of  about  300 
pages.  In  passing,  however,  through  nine  English  and  eleven  American  editions,  it 
has  been  increa.eed  '*by  the  introduction  of  new  developments  in  the  law,  new  prin* 
ciples  esttiblished,  and  an  accumulated  citation  of  mure  recent  decisions,  to  such  an 
extent  that  two  volumes,  containing  more  than  twice  the  original  number  of  pages  in 
each,  have  become  necessary  to  meet  the  demands  of  the  times  in  the  study  of  the 
law  of  contracts.'^  The  American  editor  tells  us,  in  his  preface  to  this  edition,  that 
**  three  editions  of  the  work  have  been  issued  in  England  since  the  last  (being  the 
tenth)  American  edition  was  published.  The  enlargement  of  the  text  in  these  edi- 
tions, and  the  other  changes  made  in  it,  have  created  a  necessity,  and  opened  the 
way  ft  r  a  corresponding  extension  in  the  range  of  the  notes  to  be  introduced  into  this 
eleventh  American  edition.  The  editor  has  consequently  introduced  many  new 
notes,  entirely  recaat  many,  enlarged  others,  and  revised  the  whole,  as  the  text  seemed 
to  require ;  and  in  order  to  adapt  the  book  more  fully  to  American  study  and  prac- 
tice, he  has  introduced  into  the  text,  with  proi^er  marks  of  distinction,  such  additions 
of  new  matter  as  have  been  deemed  suitable  for  that  purpose." 

The  chapter  on  the  subject  of  '^Specific  Performance,"  which  is  an  entirely  new 
feature  contributed  by  the  American  editor,  we  find,  aAer  a  careful  reading,  "foil 
and  exhaustive." 

The  references,  in  the  foot  notes,  to  American  cases,  in.whidi  the  principlei 
announced  in  the  text  have  been  sustained  or  modified,  or  dissented  from,  are  veiy 
many,  and  include,  we  believe,  all  of  the  most  imi)ortant.  Tlie  index  has  been  care- 
fully  arranged,  and  enables  one  with  great  ease  to  find  almost  any  question  tu 
which  he  may  wish  to  refer.    The  paper  and  type  used,  and  the  binding,  are  6r»t-€l8aa 


An  Epitome  and  Analysis  of  Sari^i^s  T\reaHse  on  (jUigaiions  in  Boman  Law.  Bf 
Archibald  Browk,  of  the  Middle  Temple,  Barrister  at  Law.  London :  Stevoif 
A  Haynes,  1872. 

This  thin  volume  of  one  hundred  and  fifty  pages,  undertakes  to  give  us  aa 
epitome  and  analysis  of  Savigny's  learned  work  on  obligations.  Theane  could  be  no 
greater  contrast  than  the  chain  of  reasoning  shown  in  thia  epitome,  and  the  chain 
of  reasoning  devoloped  in  Mr.  Brown's  own  Work  on  Fixtures.    In  tht  latter,  as  wt 
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have  just  aeen,  the  author  attempts,  after  a  thorough  review  of  the  decisions  in  the 
order  of  time,  to  evolve  a  rule.  Savigny,  on  the  contrary,  commences  at  the  rule,  or 
elementaiy  principle,  and  follows  his  subject,  in  all  the  logical  sequences,  to  its  ulti- 
mate ramifications.  The  one  makes  the  tree  of  science  by  gathering  all  the 
branches  and  trying  to  unite  them  by  a  common  root.  The  other  by  commencing 
vith  the  seed,  and  allowing  the  tree  to  grow  naturally.  Both  are  admirable  speci- 
mens of  these  different  plans  of  operation.  A  young  law  student  could  not  spend  a 
few  days  more  profitably  than  by  reading  these  two  books  together,  and  contrasting 
ihera.  It  will  give  him  a  better  idea  of  the  radical  difference  between  the  mode  of 
treatment  of  legal  subjects  by  a  learned  civil  law  jurist  and  an  able  common  law- 
yer, than  he  could  acquire  in  the  same  time  in  any  other  way. 

The  analysis  of  Savigny's  work  is  very  good.  But  it  is  more  satisfactory  to  an 
experienced  lawyer  than  to  the  student.  It  requires  familiarity  with  the  subject,  and 
with  the  mode  of  treatment  of  legal  questions  by  civilians,  to  fully  comprehend  it. 
Without  the  aid  of  the  admirable  reasoning  of  Savigny  himself,  many  of  the  posi- 
tions which  the  Analysis  shows  him  to  take,  are  not  only  not  self-evident,  but  can 
not  be  fully  grasped.  As  Froude  says  of  many  of  the  axioms  of  Spinoza,  upon 
which  he  builds  his  great  work,  they  are  only  axioms  to  those  who  have  become 
familiar  with  the  train  of  reasoning,  which  leads  to  them.  The  Treatise  itself  is  an 
admirable  production,  more  complete,  though  not  more  perfect,  than  the  work  of 
Pothier.    It  has  been  translated  in  full  into  French,  but  not  into  English. 


TJi€  American  Oorporaiion  Cases:  Embracing  the  Decisions  of  the  Supreme  Court  of  the 

Uniled  States^  the  Ciituil  Courts  of  the  United  States^  and  the  Courts  of  Last  Resort  in  the 

scleral  States,  since  January  1,  1868,  (/  questions  peculiar  to  the  Law  of  Corporations, 

Edited  by  Thos.  F.  Withrow,  late  Heporter  of  the  Supreme  Court  of  Iowa. 

Vol.  II.    Municipal  Corporations.    Chicago :  E.  B.  Myers,  Publisher.    1874. 

The  editor,  in  the  first  volume  of  this  series,  stated  his  design  to  be  to  collect  all 
of  the  American  adjudications  in  courts  of  last  resort  of  questions  peculiar  to  the 
law  of  corporations,  and  announced  since  the  1st  day  of  January,  1868.  Volume 
I.  contained  cases  relating  to  private  corporations  solely.  The  present  volume  is 
devoted  exclusively  to  municipal  corporations. 

The  head-notes  to  the  cases  reported  in  this  volume  seem  to  have  been  prepared 
with  care,  and  this  is  about  the  extent  of  the  editor's  labors  so  far  as  we  are  able  to 
judge.  We  think  had  Mr.  Withrow  prefixed  to  each  case,  or  at  least  to  the  most 
important,  a  note  collating  the  authorities  for  and  against  the  principles  announced, 
tracing  the  current  of  authority  thereon  in  this  country  and  in  England  (like  Mr. 
Bigelow,  in  his  admirable  collection  of  Life  and  Accident  Insurance  Reports),  the 
favor  done  the  profession  would  have  been  much  greater. 

The  volume  is  a  splendid  specimen  of  tasty,  handsome  binding  and  mechanical 
execution,  and  reflects  great  credit  upon  the  publisher. 


Brocm*9  Legal  Maxims:  A  selection  of  Legal  Maxims,  dassijied  and  iUuUraUd,     By 
Hebbebt  Bbooh,  LL.D.    Seventh  American  from  the  fifth  London  edition. 

We  are  indebted  to  the  publishers,  T.  &  J.  W.  Johnson,  of  Philadelphia,  for  a  copy 
of  the  above  work,  which  is  bound  and  printed  in  the  most  approved  style.    Of  its 
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merits  it  is  hardly  necessary,  at  thifl  late  day,  to  speak.  Since  its  publication,  nearly 
thirty  years  ago,  it  has  passed  through  five  editions  in  England,  each  addition  hav- 
ing been  carefully  revised  by  its  learned  aathor. 

In  pronouncing  it  an  indispensable  book  to  the  law  student  and  to  the  practitioner, 
we  merely  re-echo  the  commendation  of  the  profession  in  England  and  America. 
Although  the  American  references  are  comparatively  few,  yet  we  doubt  not  bat 
that  they  have  been  carefully  selected  from  the  multitude  of  cases  that  mip^t  hare 
been  cited. 


7^  Code  of  CivU  Procedure  of  the  State  of  Okw^  with  the  subsequent  AtnendmaUif  Sup- 
plemerUai-y  Ads,  and  SluhUes  BeffuUUing  the  iVadtce,  unth  Notes  of  the  Deeisions  (f  i^ 
Courts  of  Ohio,  Second  edition,  revised  and  enlarged  by  Geo.  E.  S£NET.  Cin- 
cinnati: Robert  Clarke  &  Co.,  Publiehers.    1874. 

The  author  of  this  work  telL^  us  that  it  has  been  "more  than  thirteen  years 
since  the  publication  of  the  fimt  edition.  During  ibis  period  numerous  changes 
have  been  made  in  the  Code  of  Civil  Procedure,  by  amendment,  also  by  sup- 
plemental and  other  statutes.  Tlie  courts  of  Ohio,  during  this  time,  have  aettled 
by  their  decisions  many  questions  under  the  Code.  These  changes  and  dedsioosare 
found,  amid  other  matter,  in  seventy  volumes  of  Statutes  and  Reports.  These  vol- 
umes are  not,  at  all  timep,  within  reach,  and  when  they  are,  each  one  must  be  care- 
fully examined  before  one  can  feel  satisfied  that  he  has  seen  all  that  can  influence 
the  decision  of  his  case.  This  volume  is  intended  to  save  the  time  and  labor 
required  in  making  such  examination.  It  presents  a  complete  copy  of  the  Code  of 
Civil  Procedure,  as  it  now  stands,  with  notes  of  all  the  judicial  decisions  in  OhiOf 
which  in  any  way  influence  its  construction.  These  notes  follow  immediately  the 
particular  section  of  the  Code  to  which  they  relate." 

The  value  of  the  work  can  be  seen  at  once.  Its  mechanical  outfit  reflects  credit 
upon  the  publishers. 


We  return  our  thanks  to  S.  B.  Griswold,  Law  Librarian  of  New  York  State 
Library,  for  a  copy  of  the  Fifty-sixth  Annual  Report  of  the  Trustees  of  the  libraiy. 
At  the  cloRC  of  the  year  1873,  the  whole  number  of  volumes  in  the  Law  Library 
was  24,634.  During  that  year  the  number  added  was  1,120.  We  notice  that  all  the 
legal  periodicals  of  this  country  are  subscribed  for.  This  should  be  done  by  all  the 
State  Libraries.  We  believe  that  the  State  Library  of  Tennessee  has  on  its  shelves 
not  one  of  the  many  able  legal  journals  published  in  the  United  States,  except  th» 
Review. 


We  are  indebted  to  Messrs.  Stevens  &  Haynes,  Law  Publishers^  Bell  Yard,  Tem* 
pie  Bar,  London,  for  a  little  volume  of  eighty  pages,  entitled  ''An  Epitome  of  the 
Leading  Common  Law  Cases ;  with  some  short  notes  thereon ;  chiefly  intoided  as  a 
Guide  to  *  Smith's  Leading  Cases.' "  Second  edition.  By  JoHK  Ikdebxavr,  Solici* 
tor.    (Clifibrd's  Inn  Prizeman,  Michaelmas  Term,  1872). 
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The  Law  of  Ne^ligeMe;  being  the  Fint  of  a  Series  af  ^radioed  Law  2Va«f8.  By 
Robert  CamfbelIi,  M.  A.,  Advocate  (Scotch  Bar),  and  of  Lincoln's  Inn,  Bar- 
rister-at-law,  late  Fellow  of  Trinity  Hall,  Cambridge,  London :  Stevene  &  Haynes, 
Bell  Yard,  Temple  Bar. 

This  short,  bat  interesting  essay,  was  composed,  as  the  author  tells  us,  in  the  form 
ot  lectures  or  readings  for  pupils,  to  relieve  the  dryness  of  their  studies  on  the  law 
of  real  property*  The  author's  endeavor  was  to  awaken  interest  by  reviewing  the 
latest  phase  of  judicial  opinion  on  a  familiar  subject,  and  at  the  same  time  by 
digesting  and  harmonising  the  law  relating  to  that  subject,  so  that  new  decisions 
might  seem  to  illustrate  old  principles,  or  that  the  extent  and  direction  of  the 
chsBge  introduced  by  each  decision  might  be  correctly  estimated. 


We  have  received  from  the  publishers,  Messrs.  William  Gould  &  Son.,  of  Albany, 
N.  Y.,  an  account,  in  pamphlet  form,  of  the  trial  of  Emil  Lowenstein  for  the  mui^ 
der  of  John  D.  Weston,  at  West  Albany,  Aug.  5th,  1873,  containing  the  evidence, 
arguments  of  counsel,  charge  of  the  Court,  etc.,  without  condensation. 

This  book  is  principally  valuable  for  the  very  able  argument  of  the  District- 
Attorney,  Mr.  Moak,  who  gave  quite  a  full  resume  of  almost  all  the  latest  author- 
ities on  questions  of  circumstantial  evidence.  Practitioners  in  Criminal  Courts 
will  find  much  to  interest  them  in  this  volume. 


JUporU  of  Ccan  Argued  ond  Determined  in  the  Supreme  Conrl  of  O&to,  by  MosES  M. 
Grakger.  New  series,  Vol.  XXIII.  Cindnnati:  Robert  Clarke  &  Ca  1874. 
Price  $2.50. 

We  find  several  opinions  in  this  volume  which,  if  our  space  allowed,  we  would 
call  attention  ta  We  have  only  space,  however,  in  which  to  express  our  astonish- 
ment at  the  success  of  the  publishers  in  getting  out  a  work  so  accurately  and  admi* 
rably  done  as  this  at  the  exceedingly  low  subscription  price  asked  for  it. 

vol-  III — ^NO.  Ill — 13, 


NOTES. 

VALIDITY  OF  THE  NOTES  OF  THE  BANK  OF  TENNESSEE,  ISSUED 
SINCE  THE  6th  OF  MAY,  1861,  AND  KNOWN  AS  THE 

'•NEW  ISSUE." 


We  give  below  the  argument  of  John  Eeid,  Esq.,  of  connsel  for  defendants,  and 
representing  the  depositors,  in  the  case  of  the  State  of  Tennessee  r.  Samui 
WaiMM^  Treasurer^  et  a/.,  delivered  before  the  Supreme  Court  at  its  last 
December  Term.  As  the  Court  has  not  yet  delivered  an  opinion  in  this  cafte, 
and  as  the  questions  discussed  will,  doubtless,  prove  of  great  and  general  intereet 
to  the  profession,  we  give  the  arguiu^nt  in  full. 
May  it  tzbasme  youb  Honors  : 

The  principal  quef^tion,  in  this  cause,  discussed  before  this  Court  at  its  last  term, 
was  different  from  the  question  now  before  the  Court.  It  was  this :  Had  the  assets 
of  the  Bank  of  Tennessee  been  rightfully  seized  by  the  Legislature  as  a  part  of  the 
common  school  fund,  or  were  the  said  assets  a  trust  fund,  wliich  the  bank  must  hold 
for  the  benefit  of  its  creditors.  That  was  then  the  principal  question.  The  princi' 
pal  question  now  to  be  discussed  is  the  validity  of  the  circulating  notes  of  the  Bank 
of  Tennessee,  issued  since  the  6th  of  May,  1861,  and  known  as  the  Torbett  money 
pr  "new  issue."  The  point  is  distinctly  raised  in  the  amended  answer  and  ctoss-bill 
of  B.  B.  McKinney  and  others,  as  the  Court  will  see  by  reference  to  pages  119  and 
120  of  the  printed  record. 

And  allow  me,  also,  to  say,  that  the  parties  litigant  no  longer  occupy  tlie  same 
relative  position  as  in  the  former  discussion.  The  State  and  the  depositors  in  the 
bank  are  now  no  longer  in  antagonism,  but  stand  upon  the  same  platform  and  fight 
shoulder  to  shoulder  in  this  contest.  On  the  other  hand,  the  holders  of  these  di- 
culating  notes,  issued  since  the  6th  of  May,  1861,  and  the  depositors  in  the  bank 
now  no  longer  fraternize  and  fight  side  by  side,  as  they  did  in  the  former  discussion, 
but  stand  face  to  face  as  enemies.  The  State  and  the  depositors  insist  that  these 
circulating  notes,  which  were  issued  by  the  Bank  since  the  Sth  of  May,  1861,  were 
made  for  an  unlawful  purpose,  and  were  void  in  their  inception  and  are  now  void. 
On  the  other  hand,  tlie  holdei-s  of  the  '^new  issue,"  as  it  is  termed,  insist  that  it  was 
lawfully  made  and  issued,  and  that  they,  the  holders  thereof,  under  and  by  yirtiK 
of  the  Act  passed  6th  of  February,  1860,  section  80,  are  entitled  to  the  preference  in 
payment  over  all  other  creditors  of  puch  bank.  The  assets  of  the  Bank,  according 
to  the  evidence  of  the  Trustee,  (Samuel  Watson),  will  realize,  in  any  CTent,  con- 
siderably less  than  a  million  of  dollars,  and  the  amount  of  these  circolaliDg  notc» 
which  were  issued  since  the  6th  of  May,  1861,  will  perhaps,  or  did,  exceed  one  and 
a  half  millions  of  dollars.  (See  exhibit  C.  and  D.,  to  Watson's  depoBition,  oo  pag«!* 
178-9,  of  printed  record.)  So  then,  if  this  '*new  issue"  be  valid  and  binding  iipua 
the  Bank,  it  is  manifest  that  the  holders  thereof,  will  not  only  consume  all  the  assets 
of  the  Bank,  but  the  people  of  this  State  will  have  to  be  taxed,  and  perhaps 
upwards  of  $500,000,  to  pay  the  remainder.    I  think  it  possible^  if  the  exact  mkmibK 
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could  be  ascertained,  that  the  ''new  issue,"  now  outstanding  and  unpaid,  would 
come  nearer  to  one  million  five  hundred  thousand  dollars.  Of  course,  then,  as  I 
have  already  stated,  the  State  and  the  depositors  stand  upon  the  same  platform,  and 
are  equally  interested  in  disputing  the  validity  of  these  circulating  notes,  known  as 
the  **new  issue." 

The  Chancellor  in  the  Court  below  (Fleming),  decreed  that  these  circulating  notes 
were  yalid,  and  must  be  paid  in  preference  to  the  other  debts,  and  the  State  and  the 
depositors  have  appealed  from  his  decision  to  this  Court 

In  discussing  this  question  I  wish  to  sav  in  the  outset,  that  I  have  always  thought 
that,  in  any  case,  it  was  unjust  to  give  a  preference  in  payment  to  the  holders  of  the 
circulating  notes  of  a  bank  over  the  general  depositors.    It  has  always  seemed  to 
me  to  be  hard  that  the  law  should  take  the  very  money  which  had  been  placed  in  the 
Bank  by  its  depositors,  and  give  it  to  the  holders  of  its  circulating  notes  in  prefer- 
ence to,  and  to  the  exclusion  of,  those  who  had  placed  it  there.    Some  of  these 
deposits  belong  to  minors,  and  to  other   persons  not  sui  juris;  some  are  but 
the  sweat  of   blood  of    honest  toil  and   painful  self-denial;   and  some  belong 
to  others  who  are  guiltless  of   any  wrong.     And  allow  me  to  say,  also,  that 
general  deposits  in  a  bank  ought  to  be  encouraged  as  a  matter  of  public  policy ; 
because  upon  these  deposits  the  usefulness  of  a  bank  to  the  community  at  large,  in  a 
great  measure,  depends.    It  is  true,  that,  in  contemplation  of  law,  a  general  depoei- 
tox  is  but  a  creditor  of  the  bank ;  that  when  money  is  so  deposited  it  becomes  the 
fflooej  of  the  bank.    But  what  more  is  the  holder  of  its  circulating  notes?    How- 
ever, it  in  useless  to  dwell  upon  this  point,   "/(a  lex  acripta  est,"  and  to  it  I  bow  in 
BubmiaBion.    But  whilst  I  do  so,  the  right  will  be  assuredly  conceded  to  me  to 
demand  of  the  other  side  proof,  not  only  that  they  are  bona  fide  holders,  but  also  that 
the  circulating  notes  so  held  by  them  are  legal  and  valid  according  to  the  strictest 
letter  of  the  law.    Do  not  "show  me  the  steep  and  thoi-ny  way  to  heaven"  unless 
you  are  prepared  to  "reck  your  own  reed,"  and  to  follow  what  you  preach ;  do  not 
point  me  to  the  law  when  it  ia  against  me  unless  you  are  ready  to  submit  to  the  law 
when  it  is  for  me. 

Having  said  thus  much,  let  us  now,  before  commenciiig  the  argument,  understand 
the  circumstances  under  which,  and  the  purposes  for  which,  this  "new  issue"  was 
made.  And  I  here  state,  in  the  outset,  that  this  "new  issue"  was  created  to  aid  and 
assist  the  State  to  throw  off  its  allegiance  to  the  Qovemment  of  the  United  States. 
I  care  not  to  whom  these  circulating  notes  were  paid  out,  nor  for  what  consideration 
they  were  so  paid  out ;  I  go  behind  their  issuance  and  insist  that  their  erecUion  was 
illegal. 

It  is  well-known  to  this  Court,  that  the  Legislature  of  this  State,  on  the  6th  of 
May,  1861,  paMsed  an  act  entitled  "An  Act  to  raise,  organize  and  equip  a  provis- 
ional force  and  for  other  purposes."    It  is  well-known  to  this  Cotfrt,  also,  that,  on 
the  day  thereafter,  a  league  between  the  State  of  Tennessee  and  the  Confederate 
States  of  America  was  made,  by  which  the  whole  military  force  of  the  State,  during 
the  impending  conflict  with  the  United  States,  was  put  under  the  control  and  direc- 
tion of  the  President  of  the  Confederate  States  of  America,  as  fully  as  if  the  State 
of  TeniK^sscc  were  then  a  member  of  the  Confederacy.    By  the  9th  section  of  said 
Act,  the  title  to  which  I  have  just  given,  the  Governor  of  this  State  was  authorized 
to  i£»ae  and  dispose  of  the  bonds  of  the  State  to  the  amount  of  five  millions  of  dol- 
laniy  the  proceeds  of  which  were  to  be  used  in  arming  and  equipping  the  troops  of 
the  State.     Xow,  all  these  facts  are  admitted  in  the  additional  agreement,  and  made 
a  part  of  the  record  in  this  case,  and  if  they  had  not  been  so  admitted,  still  they 
orxn   a   part  of  the  history  of  this  State,  and,  as  such,  will  be  judicially  known  to 
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this  Court.  Well,  these  bonds  were  so  issned,  and  were  either  sold  to  the  Bank  of 
Tennessee,  or  were  deposited  with  said  Bank  to  the  credit  of  the  Military  Board, 
with  the  understanding  and  agreement  that  the  said  Board  should  draw  upon  the 
Bank  for  their  amount,  and  to  enable  the  Bank  to  meet  the  drafts  of  the  sud  Mili- 
tary Board,  this  *^new  issue''  was  necessarily  created.  But  for  this  agreement  or 
understanding  between  the  Military  Board  and  the  Bank  of  Tennessee,  the  ''new 
issue''  would  never  have  been  created. 

Samuel  Watson  (the  Trustee  of  the  Bank  and  one  of  the  complainants  in  this 
cause),  tells  us  in  answer  to  questions  in  chief,  Nob.  2  and  3,  (and  to  be  fonnd  on 
p:^^  178  of  the  printed  record,)  that  the  amount  of  the  Tennessee  eight  per  cent, 
war  bonds  now  held  by  the  Bank  is  $3,223,000;  that  the  whole  amount  of  these 
bonds  taken  by  the  Bank  was  $3,800,000,  but  that  a  part  had  been  sold  by  the  B&nk 
and  leaving  still  in  the  hands  of  the  Bank  the  amount  already  stated ;  that  the  said 
bonds  were  placed  Co  the  credit  of  the  Military  Board  on  the  books  of  the  Bank ; 
and  that  up  to  and  including  the  3l8t  of  August,  1861,  the  Military  Board  had 
drawn  out  of  the  Bank  $4,195.54  more  than  the  $3,800,000  of  tiie  war  bonds  which 
had  been  passed  to  its  credit  on  the  books  of  the  Bank,  as  before  stated. 

But  the  facts,  which  I  am  now  endeavoring  to  lay  before  this  Court,  are  more 
clearly  and  succinctly  stated  in  the  agreement  between  the  parties,  an  extract  from 
which  I  will  now  give,  and  which  is  in  the  words  following : 

"It  is  agreed  that  the  said  books  and  proceedings  show  that  the  purposes  of  the 
said  Military  Board  were  the  arming  and  equipment  of  troops,  and  the  purchase  oi 
military  stores,  in  the  war  then  flagrant  between  the  United  States  Government  and 
the  Confederate  or  Bebellious  States,  and  that  the  sums  of  money  appropriated  by 
Ihem  and  paid  by  checks  on  the  Bank  of  Tennessee,  were  used  for  the  purposes 
aforesaid,  and  in  payment  of  the  salary  of  the  Military  Board,  and  its  Secretary 
and  other  officers. 

"It  is  further  agreed  that  G.  C.  Torbett  was  the  President,  and  John  A.  Fisher 
the  Cashier  of  the  Bank  of  Tennessee  during  the  year  1861,  and  that  they  ate  now 
both  dead ;  thai  they  and  the  other  officers  and  Directors  of  the  Bank  q^  Tamenee  ibur 
that  the  MUitary  Board  tras  organized  for  the  purpose  of  mismy,  arming  out  equippii^ 
troops  and  furnishing  military  stores  and  supplies  in  aid  of  the  rdteliion  thenfayrani  agavul 
the  United  Stales  Qovemmenlf  and  that  the  money  draum  from  the  Bank  tgnm  the  ordo'  <md 
cheeks  of  said  Board  toas  to  be  used,  and  was  used,  for  the  pwp09es  aforesaid.  That  the 
ordinary  and  then  issues  of  circulating  notes  of  the  Bank  of  Tennessee,  and  it^ 
branches,  were  insufficient  to  meet  the  usual  banking  business  of  the  Bank  in 
1861,  and  drafts  or  cheeks  dravm  upon  the  Bank  by  the  MUitary  Board,  and  that  the 
Bank  was  compelled  in  order  to  meet  its  regular  business  and  ike  demands  <^  said 
Board,  to  resort  to  the  iwuanee  of  the  Bank  notes  now  in  eoniroversy  known  as  the  *new  itane- 
of  said  Bank,  arid  that  said  notes,  constituting  the  Hiew  issue/  were  all  put  into  cir- 
culation after  the  6th  of  May,  1861,  &nd  for  the  purpoees  aforeuid," 

And  so  it  appears,  incontrovertibly,  that  the  President  and  Directors  of  the  Bank 
of  Tennessee,  well-knowing  that  the  old  issue  was  insufficient  in  amount  to  enable 
it  to  accept  and  pay  the  checks  of  the  Military  Board,  and  well-knowing  that  the 
money  to  be  advanced  would  be  applied  by  the  Military  Board,  in  arming  and 
equipping  the  troops  of  the  State  to  fight  against  the  troops  of  the  United  Scaites,  yet 
nevertheless,  resolved  to  make,  and  did  make,  this  *new  issue'  with  the  ricw  oi 
helping  and  giving  aid  and  comfort  to  the  State  in  the  impending  struggle.** 

But  it  may  be  said,  and  doubtless  will  be  said,  no; — that  it  does  not  wecajwrJy 
follow  that  the  Bank  so  agreed  to  do ;  (o  help  and  give  aid  and  eamforf  to  the  eneAr  of 
the  United  Sutes;  that  all  the  facts  I  have  stated  may  be  as  I  have  stated  tbcn^ 
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and  yet  the  Bank  xn^y^ave  bought  the  said  bonds  of  the  State,  if  it  ever  did  buy 
them,  or  may  have  accepted  and  paid  the  checks  of  the  Miiitarj  JG^oard,  if  it  only 
loaned  the  money  to  the  State,  by  way  of  a  speculation,  or  only  in  the  way  of  its 
ordinary  business.    The  word  necessarily,  is,  I  admit,  a  very  strong  word,  but  I 
vami,  if  the  facts  be  as  I  have  state i  them,  then  the   inference  I  have  drawn 
therefrom  is  highly  probable,  and  sufficient  for  us  to  act  upon  as  true.    It  must  be 
recollected  that  the  Bank  of  Tennessee  wajs  a  State  institution,  the  stock  in  which 
was  owned  solely  by  the  State.    It  must  be  recollected,  also,  that  the  President  and 
Directors  were  officers  who  were  nominated  by  the  Governor  and  confirmed  by  the 
General  Assembly,  and  that  they  continued  in  office  but  for  two  years.    Of  course, 
then,  under  such  a  state  of  things,  as  long  as  human  nature  continued  to  be  as  it  was 
and  is,  there  would  exist  between  the  authorities  of  the  State  and  the  officers  of  the 
Bank,  the  most  perfect  sympathy  and   accord.    When  the  authority  of  the  State 
took  snuff,  the  officers  of  the  Bank  would  probably  sneeze.    I  say  this  wouid  prob- 
ably be  the  case,  even  in  ordinary  times.    But  in  the  extraordinary  times  of  which 
we  speak — ^when  the  heart  of  the  whole  people  was  moved  aa  it  had  never  been 
moved,  and  when  this  very  proposition  of  furnishing  i\f»  necessary  money  to  arm 
and  equip  the  (roope  of  the  State,  uxu  a  question  of  life  or  death  to  the  itruggUf  of  course 
the  President  and  Directors  of  the  Bank  would  either  act  heart  and  soul  with  the 
aathoritie<;  of  the  State,  or  would  throw  up  their  offices  and  refuse  the  aid  asked, 
according  as  they  were  in  favor  of,  or  against  the  sundering  of  the  State  from  the 
United  States.    To  say  that  the  Bank,  under  such  a  state  of  things,  may  have 
bought  the  bonds  of  the  State,  or  accepted  and  paid  the  checks  of  the  Military 
Board,  merely  as  a  speculation,  or  as  a  matter  within  the  line  of  its  legitimate 
businesf),  is  but  empty  sound,  or  the  talk  of  a  child  and  needs  no  refutation. 

But  I  go  now  to  add  other  facts,  which  tend  to  show  that  the  officers  and  the 
managers  of  the  Bank  did,  by  making  this  **  new  issue,"  intend  thereby  to  give  aid  and 
comfort  to  the  State  in  the  then  impending  struggle. 

It  is  admitted  in  the  written  agreement,  drawn  up  by  Mr.  Trimble  and  signed  by 
Mr.  Baxter,  and  made  a  part  of  the  evidence  in  thia  cause,  that  the  officers  of  the 
Bank,  at  the  time,  sympathized  with  the  authorities  of  the  State  in  the  struggle  then 
about  to  take  place  with  the  Government  of  the  United  States.  It  also  appears,  and 
being  a  part  of  the  history  of  the  State  would  be  judicially  known  to  this  Court,  that 
the  officers  of  the  Bank,  immediately  upon  the  fall  of  Fort  Donelson,  not  only  fled 
from  their  homes  in  this  State  to  within  the  lines  of  the  Confederacy,  but  remained 
there  during  the  war,  and  removed  with  them  the  aieets  of  the  Bank  from  its  bank- . 
ing  house  at  Nashville.  It  also  appears  from  the  printed  record,  that  these  same 
officers  actually  issued  $177,000  in  the  circulating  notes  of  the  Bank,  after  the  assets 
of  the  Bank  had  been  so  removed  from  its  banking  house  at  Nashville.  (See  ex- 
hibit D.  to  Watson's  deposition,  page  179,  of  printed  record.) 

Why  should  these  officers  have  fled  from  their  homes  on  the  approach  of  the 
Federal  army,  and  have  remained  out  of  the  Federal  lines  during  the  war, 
unless  they  had  cast  their  lot  with  that  of  the  Confederacy?  Or,  why  should 
they,  who  were  mere  naked  trustees,  and  who  were  not  bound,  either  by  their  duty 
or  by  the  law  of  the  land,  to  remove  these  assets  from  the  banking  house  at  Nash- 
ville, do  so,  unless  to  enable  the  State  to  continue  to  provide  for  its  troops?  Or,  why 
should  these  same  officers  amume  the  responsibility  of  issuing  and  paying  out  so 
large  an  amount  of  money  after  the  assets  of  the  Bank  had  been  so  removed,  unless 
to  give  aid  and  comfort  to  the  State  in  the  struggle  against  the  United  States?  The 
Bank  did  not  then  owe  the  State,  but,  on  the  contrary,  the  State  at  that  time  was 
largely  indebted  to  the  Bank. 
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It  is,  as  it  seems  to  me,  manifest  to  a  mind  open  to  tiie  tnith,  that  the 
Bank,  from  the  be^nning,  acted  in  accord  with  the  authorities  of  the  State. 
1  do  not,  koweveTy  eonaider  thai  this  accord  must  he  proved  by  vsto  htme  existed,  On>  the  coii- 
trary,  I  think  its  existenee  will  be  conclusively  presumed  in  cases  of  this  ekaraeUr,  from  the 
bare  knowledge  of  the  use  to  which  the  money  would  he  applied. 

And  so  haying  thus  stated  the  material  facts,  as  I  understand  them,  let  me  aow^ 
also,  refer  to  what  may  be  deemed  material  evidence  hy  the  other  side*  It  is  the 
evidence  taken  in  the  case  of  the  Bank  of  Tennessee  y.  i2.  H,  Jamison,  administnitor, 
and  others — a  case  tried  in  the  Circuit  Court  for  Maury  County,  but  the  evidence  in 
which  was  made  a  part  of  the  evidence  in  thin  cause  by  consent  of  parties  Watson 
(the  trustee),  in  answer  to  the  third  question,  says: 

"  The  evidence  that  the  books  of  the  bank  show  is,  that  the  notes  issued  after  the  6th 
of  May,  1861,  were  issued  and  paid  out  in  the  r^^lar  course  of  business,  and  that 
they  were  entered  upon  the  books  as  all  former  issues  of  the  bank  had  beeiu  And 
there  is  nothing  in  the  account  books  or  records  of  the  bank  showing  that  they  were 
paid  out  in  aid  of  the  rebellion  or  that  they  were  not  paid  out  like  all  issues  of  the 
bank."    (See  page  140  of  the  printed  record.) 

And  in  answer  to  the  next  succeeding  question,  he  says : 

**  The  books  show  no  evidence  that  said  bank  notes  were  received  by  any  person 
or  persons  with  any  knowledge  that  they  were  issued  and  paid  out  in  aid  of  the 
rebellion." 

It  is  as  well  to  state  here  as  elsewhere,  that  the  evidence  of  Mr.  Watson  amounts 
to  nothing  when  sifted  and  when  what  is  material  is  understood.  He  had  no  con- 
nection with  the  Bank  in  1861  when  these  circulating  notes  were  issued,  and  knows 
no  more  about  the  causes  which  prompted  their  issuance  than  any  other  citizen — no» 
not  half  so  much,  if  his  answers  are  to  be  taken  as  the  full  expression  of  his  knowl- 
edge. He  simply  says,  that  the  books  of  the  Bank  do  not  show  that  these  circulating 
notes  were  unlawfully  issued  or  that  the  first  takers  knew  that  they  were  illeguL  No,  indeed  ; 
and  they  would  be  very  g^arrulous  books  if  they  showed  either  fact  And  yet  it  19 
distinctly  admitted  in  the  agreement,  which  I  have  already  quoted,  that  these  circu- 
lating notes  were  issued  to  enable  the  Bank  to  meet  the  drafts  of  the  Military  Board 
drawn  upon  the  Bank,  and  known  to  be  so  drawn  for  the  purpose  of  arming  and 
equipping  the  troops  of  the  State. 

Granville  C.  Torbett  was  the  President  of  the  Bank  of  Tennessee,  at  Nashville, 
and  H.  L.  Claiborne  was  one  of  its  clerks.  They  both  tell  us  that  the  issuance  of 
.the  "new  issue"  was  regular  in  form,  and  according  to  the  rules  of  the  Bank;  but 
neither  of  them  tell  us  why,  or  for  what  purpose  this  new  issue  was  made.  Mr. 
Claiborne  distinctly  admits  his  ignorance,  telling  us  that  he  was  not  a  member  of 
the  Board  and  never  present  at  its  meetings,  and,  therefore,  could  not  know  the 
cause  of  the  making  of  these  notes.  (See  his  answer  to  the  last  question  put  to  hixa 
on  page  141  of  printed  record.) 

Colonel  Torbett  could  have  told  us  but  did  not,  and  thereby  strengthens  the  con- 
viction that  they  were  made  in  aid  of  the  rebellion. 

Now,  this  was  all  the  evidence  given  by  officers  of  the  Bank  at  Nashville.   Tlie 
depositions  of  the  President  and  Cashier  of  the  Branch  Bank  at  Columbia  were 
taken,  and  I  will  now  quote  from  them. 

Mr.  Dunnington  (the  President)  says  as  follows:  "They  (the  circulating  th 
or  'new  issue,'  of  the  Branch  at  Columbia)  were  signed  and  issued  in  the  ossnat 
way,  by  direction  or  permission  of  the  mother  Bank,  and  in  strict  conformity  to  the 
charter  and  laws  governing  the  institution,  so  far  as  our  Branch  was  concerned.  I 
can  speak  for  no  other."    (Pages  146  and  147  of  printed  record.) 
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In  answer  to  qnesdon  Ko.  5,  he  says :  '^S&id  notes  were  issued  to  enable  the  Bank 
to  keep  up  its  line  of  disoonnts,  to  facilitate  its  increasing  businem,  and  to  supply 
the  place  of  its  mutilated  issues,  which  had  been  returned  and  charged  off,  and  de- 
posited in  its  vaults  or  burned.  Such  notes  were  paid  out  in  the  usual  course  of 
buainesB  of  the  Bank,  such  as  discounting  notes  and  bills,  buying  exchange,  paying 
deposits,  current  expenses,  etc."    (See  page  147  of  printed  record.) 

He  adds  on  the  same  page,  and  in  answer  to  the  next  succeeding  question,  as  fol- 
lows: ^The  Branch  Bank  of  Tennessee  at  Columbia,  as  an  institution,  made  no 
tflRue  in  aid  of  the  so-called  rebellion." 

Mr.  Rye  (the  Cashier  of  the  Branch  Bank  at  Columbia)  repeats,  in  substance,  the 
evidence  of  Mr.  Dunnington.  He  also  informs  us  that  a  part  of  the  '^  new  issue'' 
was  signed  by  the  officers  of  the  Branch,  under  tnsfnictums  from  the  mother  Bank  ai 
XKtshciUe^  amd  ike  remainder  were  tigned  by  the  officers  of  the  mother  Bank,  and  eent  to  the 
Brcauk  td  ChUmbia.    (Page  549  of  printed  record.) 

I  have,  as  I  believe,  now  quoted  the  pith  or  essence  of  the  evidence  in  favor  of  the 
''new  issue."  If  I  had  quoted  the  whole  of  each  deposition,  in  so  doing  I  would 
have  added  nothing  in  strength  to  that  side.  And  having  so  done,  allow  me  to 
make  a  few  observations  upon  the  testimony  of  Messrs.  Dunnington  and  Rye. 

Althouglt  it  be  tnte,  that  the  officers  of  the  Branches  of  the  Bank  of  Tennessee 
could  sign  the  circulating  notea  to  be  issued  and  used  by  that  Branch,  yet  this  could 
be  done  only  by  ptrmMon  of  the  mother  Bank.  In  other  words,  the  Bank  at  Nash- 
ville usually  sent  circulating  notes  to  its  Branches  to  be  used  by  the  latter,  which 
notes  were  signed  and  complete  in  every  respect  But  it  could  send  to  its  Branches 
notes  which  were  incomplete  and  could  authorize  the  officers  of  its  Branches  to  sign 
and  put  the  same  in  circulation.  But,  I  take  it,  that  the  Branches  had  no  discretion 
a.s  to  tlie  necessity,  or  the  amount,  of  the  new  circulation,  except  under  the  per- 
mission and  authority  of  the  mother  Bank  at  Nashville.  (See  Nicholson's  Supple- 
ment, page  34,  sec  7,  of  Act  of  1838.) 

Under  these  eiroomstanoes  it  might  be  true,  that  the  Branch  Bank  of  Ten- 
nessee, at  Columbia,  needed,  in  the  year  1861,  an  additional  amount  of  circulating 
notes,  with  which  to  carry  on  its  ordinary  business,  and  yet  that  deficiency  may  have 
been  caused,  and  doubtless  was  eauaedy  by  the  very  ayreemeiU  into  whieh  the  Bank  of  Ten- 
nefme  ai  Natkvilk  had  entered,  or  expected  to  enter,  wiih  the  State,  to  aooepl  and  pay  the 
ehccks  of  the  Mili$ary  Board,  dmwu  upon  U  by  that  Board  in  furtheranee  of  the  war.  If 
it  be  true,  as  is  admitted  in  the  agreement  between  the  counsel  in  this  cause,  and 
which  I  have  already  quoted,  that  the  circulation  of  the  Bank  at  Nashville  was  in- 
sufficient to  carry  on  its  ordinary  business,  and  also  pay  the  checks  of  the  Military 
Board,  how  could  it  furnish  its  Branches  with  enough  of  its  old  issue  to  do  their 
ordinary  business?  It  would  be  necessarily  forced  either  to  make  a  new  issue  or 
authorize  its  Branches  so  to  do.  And  so  Messrs.  Dunnington  and  Rye  might  well 
say,  in  one  sense,  that  the  Branch  Bank  at  Columbia,  as  an  institution,  issued  these 
new  biik  to  "  keep  up  its  line  of  discounts,  to  facilitate  its  increasing  business,  and 
to  supply  the  place  of  its  mutilated  issues,"  and  yet  at  the  same  time  it  would  be 
true,  that  the  increase  of  the  circulation  was  made  to  further  and  aid  the  rebellion 
— thai  would  be  Us  real  and  eonlrolUng  cause. 

However,  I  have  said  enough  on  this  point  If  the  testimony  of  Watson,  Dun- 
nington and  Rye  tended  to  prove,  and  was  strong  evidence,  too,  that  the  ''new  issue  " 
was  legitimate  because  made  for  legal  purposes,  what  would  it  amount  to  in  this 
case?  We  would  have  had  the  right  to  combat  that  evidence,  and  to  overthrow  it 
by  other  and  stronger  evidence  if  we  could.  But  we  were  prevented  from  exercising 
this  right,  and  making  this  proof,  by  the  agreement  already  quoted,    in  which 
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it  was  admitted  that  the  Bank  was  compelled  to  make  this  "  new  issne,^  in  order  io 
enable  it  to  accept  and  pay  the  checks  of  the  Military  Board,  and  at  the  same  time 
carry  on  its  ordinary  business.  Of  course  this  admission  will  contfol,  and  no  oat- 
side  evidence  will  be  allowed  to  contradict  it. 

So  then  I  take  the  facts  to  be  clear.  No  one  can  misunderstand  or  doabt  as  to 
what  they  are,  unless  he  wilfully  closes  his  mind.  The  President  and  Diiectora  of 
the  Bank  of  Tennessee  at  Nashville,  certainly  did  know  that  the  Militaiy  Board 
asked  for  money  to  be  used  in  arming  and  equipping  the  troopa  of  the  State.  The 
President  and  Directors  of  the  Bank  of  Tennessee,  at  Nashville,  certainly  did  make 
this  **  new  issue,"  because  the  old  issue  of  the  Bank  and  its  Branches  were  insuffident 
to  enable  the  Bank  to  advance  to  the  Military  Board  the  money  it  asked  for,  and  alM> 
to  carry  on  its  ordinary  business.  These  two  facts  are  admitted  in  the  ag^reement  of 
counsel,  and,  therefore,  are  so  clearly  established  as  to  admit  of  no  controvert.  I 
think  it  is  also  sufficiently  clear  to  the  mind  of  any  one,  who  acts  upon  probabilities 
that  the  President  and  Directors  of  the  Bank  made  this  ""  new  'issue  " — I  mean  were 
mowd  or  induced  to  do  90,  not  to  enable  the  Bank  to  make  a  speculation  or  profitable 
investment  of  its  funds,  but  to  enable  it  to  give  aid  and  comfort  to  the  enemy  of  the 
United  States. 

Having  thus  stated  the  facts,  let  us  now  apply  to  them  the  principles  of  law^ 
which  may  be  applicable. 

1.  If  all  tlie  facts  be  as  I  have  stated  them  to  be,  1  insist  that  the  ''■ew  iwae,^  na 
it  is  generally  called,  is  void.  If  the  Bank  of  Tennessee  increased  ill  cireulatioii 
for  the  purpose  ol  enabling  it  to  give  aid  and  comfort  to  the  State  in  the  late  war^ 
It  would  be  an  act,  on  the  part  of  the  Bank,  expressly  forbidden  to  be  done  by  the 
Constitution  of  the  United  States.  It  would  not,  therefore,  be  within  the  scope,  or 
legally  in  the  power,  of  the  Bank  to  do  such  an  act.  I  understand  the  law  to  be. 
that  an  act,  done  by  a  corporation,  is  said  to  be  vUrqk  vfrea,  not  only  when  no  power 
is  given  in  the  charter  to  do  such  act,  or  when  the  act  so  done  is  inconsistent  with 
the  nature  and  object  of  the  charter,  but  also  when  the  act  is  done  for  an  nnlawfnl 
purpose,  although  if  done  for  a  lawful  purpose  it  wonld  be  folly  within  the  scope  of 
the  general  powers  of  the  corporation.  ^No  law  is  better  settled,''  says  Judge 
Green,  in  the  case  of  Hale  v.  HenderwiHf  *^  than  that  no  action  will  He  to  enforce  a 
contract  made  in  violation  of  a  statute  or  of  the  Common  Law,  or  which  is  immoral 
in  its  character  and  against  public  policy :''  4  Hump.,  200.  Of  ooorsey  the  prin- 
ciple is  applicable  alike  to  corporations  and  to  individuals,  and  for  a  higher  and 
stronger  reason  no  act  would  be  lawful  which  was  done,  not  only  to  violate  but 
actually  to  overthrow  and  destroy  the  Constitution  and  Qovemment  ol  the  United 
States.  We  all  know  that  an  act,  even  of  the  Legislature  of  a  State,  which  is  viola- 
tive of  the  Constitution  of  the  United  States,  is  utterly  null  and  void.  We  all  know, 
too,  that  a  bond  of  a  State,  made  to  enable  it  to  raise  money  with  which  to  ann  and 
equip  its  troops  to  fight  against  the  Gh>vernment  of  the  United  States^  is  an  utter 
nullity.  Not  voidable,  not  void  fvb  moc/o,  but  void  in  toUk  If  this  be  so^  how  can 
we  say  that  a  Legislature  may  empower  a  corporation  to  do  that  which  it  can  not  do 
itself.  The  creature  is  not,  and  can  not  be,  greater  than  the  cfeater.  Theie- 
fore,  although  it  was  fully  within  the  scope  of  the  general  powers  ol  the  Bank 
of  Tennessee,  for  lawful  purposes,  to  make  its  notes  for  oircalation  m  money,  yet  if 
these  notes  were  made  to  enable  the  State  to  arm  and  equip  its  troops  to  fight  agaiait 
the  troops  of  the  United  States,  they  are  otterly  null  and  void.  It  is  certain,  that 
the  note  of  an  individual,  made  under  such  drcurastanoes,  woold  be  vmd,  and  the 
note  of  a  corporation  would,  for  a  stronger  reason,  be  void  alsa 

In  the  case  of  ThrnnoM  v.  Ihy^or,  decided  by  the  Supreme  C6urt  U  the  Slate  of 
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MiwiRsippi,  this  principle  is  clearly  and  diRtinctly  announced.    '^  Hence/*  say  the 
Conrty  **  it  will  be  aeen  (bat  these  notes  were  intended  to  supply  an  important  part  of 
tiie  rey^iae  by  which  the  State  Government  was  to  be  sustained,  and  enabled  more 
effectuaUy  to  aid  the  Confederate  Goyemment  in  the  prosecution  of  a  sanguinary 
var,  waged  expressly  for  the  purpose  of  subverting  the  Government  of  the  United 
States.    These  Treasury  notes,  being  thus  issued  against  the  public  policy,  and  in 
Tiolation  of  the  Constitution  of  the  United  States,  are  therefore  illegal  and  void:" 
See  2  American  Bep.,  640.    In  the  case  of  Weith  &  Arenia  v.  The  OUy  nf  Wilmin^flon, 
decided  by  the  Supreme  Court  of  the  State  of  North  Carolina,  the  same  principle  is 
carried  even  to  the  verge  of  error.    In  that  case  the  facts  are  as  follows :    The  Gty 
of  Wilmington  borrowed  of  John  Dawson  $10,000,  and  gave  to  him  its  bond  therefor. 
This  money  was  so  borrowed  to  enable  it  to  obstruct  the  navigation  of  the  river  in 
aid  of  the  rebellion.    Afterwards,  and  before  the  bond  became  due,  Jolm  Dawson 
8jld  and  assigned  it  to  James  Dawson,  who  took  it  without  notice  of  the  ill^^al  pur- 
j^om  for  which  it  was  made.    The  City  of  Wilmington  took  up  and  paid  its  bond  for 
$10,0  K),  by  subitituting  its  ten  bonds  in  lieu,  each  for  $1,000.    Now,  these  ten  bonds 
were  bought  by  plaintiffii  in  open  market,  and  without  notice  of  any  illegality,  and 
upon  the  City  of  Wilmington*s  refusal  to  pay  ihem,  suit  was  instituted  to  recover  the 
money.    The  Circuit  Judge  held  the  bonds  to  be  illegal,  and,  upon  an  appeal,  the 
Supreme  Court  affirmed  the  judgment  of  the  Court  below.    The  Supreme  Court^  in 
its  opinion,  say :    '*  Suppose  that  there  was  no  such  ordinance  and  no  such  provision 
10  the  Constitution  as  quoted  above;  and  suppose  the  City  of  Wilmington  had  issued 
its  bonds  or  levied  a  tax  to  pay  the  original  claim  of  John  Dawson ;  and  suppose  the 
qoestion  had  come  before  the  Court,  either  by  the  city's  refusing  to  pay  the  bonds, 
or  by  the  tax-payers  resisting  the  tax,  would  this  Court,  sitting  to  maintain  and  ad- 
minister the  laws  of  the  rightful  Government,  enforce  the  payment  of  the  debt  ? 
Clearly^ not.    And  why  not?    Because  it  would  be  against  public  policy.    And 
the  Court  would  hold  that  the  city  authorities  had  no  power  to  issue  the  bonds,  and 
no  power  to  tax  the  citizens  to  pay  them." 

I  have  already  said  that  an  act  done  by  a  corporation  may  be  tdira  vires  when  the 
power  to  <lo  puch  act  is  not  given  in  the  charter  for  any  purpose,  and  not  only  so, 
but  also  when  the  power  is  given  for  some  purpose,  but  the  act  is  done  for  an  illegal 
purpose.  I  believe  the  authorities  so  hold.  But  tbey  differ  in  stating  the  conse- 
quences which  result  from  the  act  in  the  second  elates.  It  is  generally  held  that  the 
act  is  void,  if  the  charter  does  not  confer  upon  the  corporation  the  power  fur  any 
purpose.  But  if  the  power  is  given  to  do  the  act  for  some  purpose,  and  it  is  done  for 
a  different  pnrpose,  authorities  may  be  found  which  hold  that  the  act  is  not  void  in 
all  cases.  A  railroad  company  has  the  power  to  buy  iron  with  which  to  build  its 
road,  but  not  to  speculate  in  iron.  A  bank  has  power  to  buy  real  estate  upon  which 
to  eiect  itJ)  banking  house,  but  not  to  deal  in  real  estate  generally.  Now,  if  a  railroad 
ompany  gives  its  note  for  iron  bought  on  speculation,  you  may  find  authorities  which 
hold  that  its  note  is  not  void  in  the  hands  of  an  innocent  holder  for  value.  This 
may  be  the  correct  ruling.  But,  I  suppose,  you  will  hardly  find  a  case  in  which  it 
was  held  that  the  note  of  a  bank  was  not  void,  which  had  been  given  to  aid  in  pull- 
ing down  and  destroying  the  Constitution  and  Government  of  a  country  in  which  it 
was  located,  and  to  which  it  owed  its  allegiance.  A  note  given  under  such  circum- 
stances would  be  not  voidable,  not  void  to  some  extent,  but  absolutely  void,  and  for 
all  purposes.  Public  policy,  if  not  the  very  existence  of  good  government,  would 
demand  such  a  ruling.  And  we  know  that  if  once  void  it  would  continue  to  be  void, 
in  the  hands  of  every  one.  Mr.  Parsons,  in  his  work  on  Promissory  Notes,  says : 
"And  if  the  paper  be  illegal  on  any  ground,  which  makes  it  null  and  void  as  between 
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the  original  parties,  it  is  equally  void  in  the  hands  of  subsequent  parties."  (See  L 
Yol.,  276.)  I  have  said  so  much,  upon  the  supposition  that  the  Constitution  of  the 
United  States  only  forbade  us  to  give  aid  and  oomfort  to  the  enemies  of  the  United 
States.  But  the  14th  amendment  to  said  Constitution  also  declares  that  debts,  obli- 
gations or  claims  **  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 
Statep,"  "shall  be  held  to  be  illegal  and  void."  The  Constitution  of  the 
United  States  not  only  forbids  such  acts  to  be  done,  but  declares  all  debts,  obligati(»» 
or  claims  iherefor  if  done,  illegal  and  void,  and  that  they  shall  be  ho  held  and  treated 
by  the  courts.  It  is  clear  the  Constitution  of  the  United  States  conld 
rightfully  prohibit  even  the  chartering  of  banks,  and  if  chartered,  oonld  rightfully 
prohibit  the  making  of  circulating  notes  for  any  pnrpose  whatever;  and  if  so,  it 
could,  of  course,  rightfully  declare  that  such  circulating  notes,  if  made  in  aid  of  an 
insurrection  or  rebellion  against  the  United  States,  should  be  null  and  void.  No 
Court  could  rule  otherwl%  in  the  teeth  of  this  provision  of  the  Constitution;  other- 
wise the  Constitution  would  not  be  the  Supreme  law.  A  note  dedtred 
void,  even  by  statute,  is  void  in  the  hands  of  whomsoever  it  comes.  Of  course, 
(hen,  if  the  facts  be  as  I  understand  them,  this  "  new  issue  "  is  utterly  null  and  void. 
No  escape,  as  I  conceive,  can  be  made  from  this  conclusion. 

And  I  am  told,  in  reply  to  this  position,  that  no  one  now  before  the  Court  is  seek- 
ing to  enforce  the  contract  of  the  State  made,  through  its  Military  Board,  with  the 
Bank  of  Tennessee;  that,  although  the  contract  between  the  State,  through  its  Mili- 
tary Board,  and  the  Bank  of  Tennessee,  may  have  been  void,  because  violative  ot  the 
Constitution  of  the  United  States,  yet  the  said  Bank  transferred  these  Torbett  notes, 
known  as  the  ^*  new  i?tfiue,"  to  third  persons  for  a  legal  consideration,  and,  therefore, 
that  the  contract  between  the%  third  persons  and  the  said  Bank  is  legal  and  binding. 
To  thb  I  rejoin,  that  the  position,  in  one  sense,  is  a  sound  one.  If  the  Bank  deliv- 
ered this  ''new  is!«ue''  to  innocent  third  persons  for  value,  the  Bank  would  b^  liable 
to  such  third  persons  for  the  value  it  so  received.  To  that  extent  the  contract  would 
be  legal  and  binding.  But  if  it  be  meant  that  the  notes  themselves,  although  void 
in  their  inception,  were,  by  the  subsequent  transfer  or  delivery,  rendered  valid,  then 
I  deny  the  position,  and  insist  that  it  is  utterly  indefensible,  if  not  absurd.  If  in 
this  way  the  devil  could  be  whipped  around  the  stump,  then  the  prohibition  in  the 
Constitution  of  the  United  States  would  be  rendered  thereby  wholly  nugatory. 

Unquestionably  these  Torbett  notes,  known  as  the  ''  new  issue,"  were  void  in  their 
inception,  because  made  for  the  illegal  purpose  of  giving  aid  and  comfort  to  the 
enemy  of  the  United  States.  And  to  understand  this  point  more  fully  and  clearSy, 
allow  me,  in  addition  to  the  evidence  already  referred  to  and  cited,  to  make  one  ex- 
tract from  the  deposition  of  Colonel  Torbett,  the  then  President  of  the  Bank.  On 
page  142  of  the  printed  record  he  says  as  follows:  *'The  bills  were  issued  in  the 
usual  way,  by  receiving  the  signatures  of  the  President  and  Cashier,  then  pawed  into 
the  Teller's  cash,  and  were  paid  out  promiscuously  with  all  other  bankable  fands  as 
money,  to  all  who  had  the  right  to  chei^k  on  the  Bank  for  money.  The  signing  and 
issuing  was  done  in  strict  conformity  with  the  charter  and  laws,  as  the  Board  under- 
stood  them." 

Yes,  these  Torbett  notes,  known  as  the  ''new  issue,*'  were  passed  into  the  Teller's 
cash  OS  fiumey.  Their  formal  execution  toos  perfect  and  eompUte,  The  Prevident  and 
Directors  of  the  Bank  did  not  contemplate,  in  making  these  Torbett  note^  to  pay 
them  out  exclusively  or  solely  to  the  Military  Board.  On  the  contrary,  they  intended 
to  create  these  Torbett  notes,  or  to  make  them  a  pari  cf  (kefiadi  of  the  Bank,  and  to 
pay  them  out  indiscriminately,  with  all  other  kinds  of  money,  to  any  one  **  who  bad 
the  right  to  check  on  the  Bank  for  money."    The  act  of  the  President  and  Director! 
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of  the  Bank  was  therefore  con»ammated  when  the  Torbett  notefl  were  pai««ed  into  the 
Teller'a  cash  as  money.  I  flnppoae  all  thifl  is  clear,  and  will  meet  with  the  assent  of 
all  parties.  If  bo,  I  insist  that  (hey  (if  they  had  been  legally  made)  would  be 
prfipertj,  and  coald^be  stolen.  They  woald  stand  precisely  as  any  of  the  notes  of 
the  same  Bank  which  had  been  put  into  circulation,  but  which  had  been  returned 
ioto  the  Bank  again.  My  mind  can  see  no  legal  distinction  between  the  two.  And 
when  these  Torbett  notes  were  put  into  the  Teller's  cash,  the  Teller  and  his  security 
from  that  time  became  responsible  for  their  safety  and  for  their  misapplication.  If 
that  be  an,  then  I  take  it  to  be  clearly  the  law  that  when  these  Torbett  notes  were  put 
into  the  Teller's  cash  it  amounted,  constructively,  and  in  law,  to  an  issuance  of  them. 
That  seems  to  have  been  the  opinion  of  Colonel  Torbett,  if  we  can  infer  his  opinion 
fmtn  tlie  language  he  uses  in  the  extract  just  given,  and  I  think,  also,  that  such  is  the 
deduction  which  the  law  would  clearly  draw  from  the  facts  stated  in  said  extract. 

Now,  we  say,  that  these  Torbett  notes  were  unquestionably  void  down  to  the  time 
they  were  put  into  and  made  a  part  of  the  Teller's  cash,  and  during  all  the  time  they 
remained  in  the  cash-box,  or  were  in  his  possession.  That  is  a  position  which  I  do 
not  think  can  be  successfully  disputed.  And  if  I  be  correct  in  my  judgment,  how 
rould  they  be  made  valid  by  the  act  of  the  Teller  in  paying  them  out  to  the  people  ? 
If  the  Teller  had  such  power,  its  exercise  would  be  the  imitation  of  a  miracle ;  it 
would  be  like  calling  Lazarus  from  the  tomb  to  life.  But  we  deny  the  power  to  the 
Teller,  and  say  that  no  such  mimic  omnipotence  is  attached  to  his  office.  If  these 
Torbett  notes  had  been  legally  made,  then  their  delivery  by  the  Teller  would  be 
binding  upon  the  Bank,  because  he  was  the  agent  of  the  Bauk  for  that  purpose.  But 
if  void,  because  the  Bank  could  not  legally  make  them  for  such  a  purpose,  how  could 
the  Teller  breathe  into  them  the  breath  of  life?  It  is  utterly  ab»:urd 
to  take  such  a  position  as  that.  And  yet  it  was  made  to  play  a  very  important 
p/}rt  in  the  decision  of  this  case  in  the  Court  below. 

Let  me  be  understood.  I  have  already  admitted  that,  although  these  Torbett  notes 
may  have  been  void  in  their  inception,  yet  if  they  were  subsequently  delivered  to  an 
innocent  holder  for  value,  such  holder  would  not  be  remediless.  This  would  be  held 
upon  the  ground  that  the  Bank  should  not  be  permitted  to  take  advantage  of  its  own 
wrong,  and  thus  defraud  an  innocent  person.  But  how  could  he  recover?  Could  he 
sue  and  recover  npon  the  notes  ?  Unquestionably  not.  How  could  he  Hue  upon 
a  nallily — npon  that  which  was  not?  He  could  only  sue  for  and  recover  back  that 
which  he  had  paid  to  the  Bank.  The  law,  being  just,  would  restore  back  to  him  his 
own,  or,  if  that  could  not  be  done,  it  would  give  to  him  the  value  of  the  benefit  he 
had  conferred  upon  the  Bank.  In  the  case  of  LeaviU  v.  JVi/tner,  reported  in  3  Com- 
stock's  Reports,  Judge  Bronson  has  expressed  with  clearness  the  principle.  On  page 
43  he  says,  as  follows :  *'  As  the  issuing  of  the  notes  were  expressly  prohibited  by 
law,  it  18  impossible  to  maintain  that  they  were  valid  securities.  To  hold  that  they 
can  be  enforced  against  the  Bank  would  be  going  very  far  toward  defeating  the  end 
which  the  Legislature  had  in  view.  That  they  were  void  has  been  adjudged  in 
several  of  the  cases  already  cited ;  and  I  am  not  aware  of  any  authority  to  the  con- 
trary. The  legal  liability  on  account  of  which  the  notes  were  issued  still  remains, 
but  the  notes  themselves  are  void.''  Yes,  and  to  hold  that  suit  could  be  brought 
upon  this  "  new  issue,"  '*  would  be  going  very  &r  toward  defeating  the  end  "  which 
the  fmnaers  of  the  Constitution  of  the  United  States  had  in  view  when  they  forbade 
any  citixen  to  give  aid  and  comfort  to  the  public  enemy,  and  would  tend  to  render 
that  provision  wholly  nugatory. 

Am   I  told  that  the  State  and  Bank  of  Tennessee  are  estopped  from   averring 
and  proving  that  these  Torbett  notes  are  void,  because  made  in  violation  of  the  Con- 
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stitution  of  the  United  States,  that  the  State  and  the  said  Bank  are  partuxp8  of  the 
guilt,  received  the  benefits  therefrom,  and  ought  not  now  be  allowed  to  make  thi« 
defense  ?  In  reply  to  this,  I  say  that  if  I  understand  the  doctrine  of  estoppel,  it 
does  not,  in  any  case,  prevent  a  corporation  from  denying  that  U  could  legally  do  theaeL 
The  law  was  so  held  in  the  cam  of  Hood  v.  The  New  York  and  New  Hawn  BaUroad 
Company^  reported  in  22  Connecticut  Beporta,  50&-9.  That  case  was  turioe  ai^ned, 
and  was  decided  after  the  most  mature  deliberation,  and  was,  therefore, 
given  under  such  drcumstances  as  entitles  it  to  the  highest  respect.  Judge  Ellsworth 
delivered  the  opinion  of  the  Court,  and,  near  the  conclusion  of  the  opinion,  says  as 
follows :  *^  We  place  our  judgment  upon  a  plain  principle  of  equity  and  law,  viz : 
that  these  defendants  are  not  bound  by  a  contract  they  had  no  power  to  vnaht^  and  sre 
not  estopped  from  setting  up  this  matter  in  defense."  How  could  it  be  ruled  other- 
wise ?  The  estoppel  which  could  be  pleaded  would  be  one  in  paie,  and  would  be 
bailed  upon  the  acx|uiescence  or  consent  of  the  Bank.  Of  course,  if  the  Bank  eoM 
not  legaUy  make  the  contradf  the  contract  could  not  possibly  be  inferred  from  its  acqui- 
escence or  consent.  Judge  EUswonh  well  says,  "  however  indieiduaU  may  be  liable 
and  estopped,  who  untruly  hold  themselves  out  as  clothed  with  power,  the  defendants 
can  not  be  estopped  on  any  such  principle  of  law  known  to  this  Conrt."  A  oorpora- 
tLi>n  has  the  power  to  do  just  what  it  is  expressly  authorised  to  do  in  the  charter, 
and  no  more,  and  in  these  days,  when  the  tendency  is  to  absorb  everytJiing  into 
coiponitions,  and  when  we  see  how  grasping  and  conscienceless  are  corponMions  in 
all  their  acts,  it  behooves  well  the  courts  to  make  this  rule  inexorable. 

The  same  doctrine  is  laid  down,  as  I  understand,  in  the  case  of  the  Benmyhxmia^ 
Delaware  and  Maryland  Steam  Navigation  Company  v.  Dandridge^  reported  in  8  Gill 
and  Johnson's  Reports,  248.  That  case  I  have  not  been  able  to  examine  for  myself, 
but  have  no  doubt  that  it  fully  coincides  with  the  case  already  cited  from  Connec- 
ticut. In  the  Pittsburg  Legal  Journal  of  December,  1873,  a  reference  is  made  to  the 
case  of  Ryan  v.  Lynch  el  a/.,  recently  decided  by  the  Supreme  Court  of  Illinois,  in 
which  the  editor  thus  states  the  principle  decided :  "  That  the  bonds  in  question 
were  issued  under  the  above  act,  and  it  appearing  that  it  was  not  read  on  three  dii* 
fereut  days,  nor  was  it  passed  by  a  vote  by  the  ayes  and  nays  in  the  Senate ;  that 
such  a  bill  never  became  a  law  and  the  bonds  were  not  merely  voidable,  but  that 
they  were  absolutely  void  for  the  want  of  power  or  authority  to  issue  them ;  and  in 
consetpience,  no  mbaequent  aet  or  recognition  of  their  vaiidily  could  so/or  give  vitaliiy  to  them 
as  to  €8iop  the  tax-payers  from  denying  their  legality ,  and  being  void,  such  bonds  eon  aof  be 
coUeded  in  the  hands  of  an  innocent  holder,** 

In  the  case  of  the  COy  QmncU  of  Montgomery  v.  the  Montgomery  and  Wetmmpkg 
Plankroad  Company^  reported  in  31  Ala.  Bep.,  (new  series)  page  88,  the  Court  not 
only  clearly  expresses  the  law,  but  gives  the  reason,  or  one  of  the  reasons,  upon 
which  it  is  based.  It  says :  ''It  is  further  urged  in  maintainance  of  this  action, 
that  inasmuch  as  the  Plankroad  Company  has  had  the  ben^  of  the  eiiy  bonds^  and 
obtained  them  on  the  faith  of  the  contract,  which  is  the  suhjedt  q^  tkis  Stti(,  the  obligora  on 
tills  bond  should  be  held  estopped  from  disputing  the  authority  of  the  city  to  make 
the  contract.  If  this  doctrine  be  establiihed,  then  corporations,  no  matter  how  lim* 
ited  their  powers,  may  make  themselves  omnipotent.  They  have  only  to  indoce 
persons  to  contract  with  them  beyond  the  scope  of  their  powers^  and  their  fery  mtmr^ 
potions  have  the  ^eet  of  cor^erring  powers  on  them  which  the  LegisUUure  has  withheidL  A 
proposition  so  erroneous  can  scarcely  need  argument  to  overturn  it." 

But  if  we  had  no  decisions  upon  the  point  to  guide  us,  the  principle  is  too  pLain 
to  be  misunderstood.  And  by  way  of  giving  strength  to  the  view  I  have  taken, 
allow  me  now  to  say,  that  the  State  and  Bank  of  Tennefeee  are  not  the  only  partka 
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interested  in  this  qnefition.    If  they  were,  pablic  policy  alone  would  forbid  that 
that  they  should  be  estopped  from  ayerring  and  proving  that  the  contract  sued  upon 
had  been  made  in  violation  of  the  Constitution  of   the  United  States.    But  the 
depositors  now  step  forward  and  claim  that  their  interests  and  their  rights  are  in- 
volved.   The  decision  of  the  point  will  either  establish  or  overthrow  their  claim, 
accordingly  as  it  is  made.    If  the  Bank  be  estopped  from  averring  and  proving  the 
truth,  then  overboard  goes  their  money.    The  Bank  of  Tennessee  is  insolvent,  and 
is  admitted  to  be  so  in  the  original  bill.    The  assets  of  the  Bank  will  not  be  suffi- 
cient to  pay  even  the  "  new  issue,"  by  perhaps  a  million  or  more  of  dollars.    Of 
coarse,  then,  if  the  State  and  Bank  are  estopped  from  proving  that  the  **  new  issue  " 
is  void,  because  it  (the  Bank)  had  not  the  power  to  make  it  for  the  purpose  it  was 
made,  then  the  assets  will  be  consumed  in  the  payment  of  these  notes.    Now,  if 
these  notes  were  illegally  made,  it  was  a  great  and  grievous  wrong  to  the  depositors 
on  the  part  of  the  Bank  to  make  them.    They  did  not  ask  the  Bank  to  make  them, 
nor  did  they,  in  any  way,  contribute  or  aid  in  the  illegality.    They  are  altogether 
free  from  the  sin,  if  such  it  was.    Are  they,  too,  estopped  7    Could  the  President 
and  Directors  of  the  Bank  of  Tennessee,  without  the  consent  of  the  depositors,  and 
in  violation  of  the  law,  thus  deprive  them  wrongfully  of  their  money,  and  the  courts 
deprive  them,  without  sin  or  fault  on  their  part,  of  the  right  to  prove  the  truth? 
Sach  a  ruling  would  be  execrable. 

In  passing  from  this,  the  first  point  in  my  aigument,  allow  me  once  more  to  call 
the  attention  of  the  Court  to  the  agreement  of  the  counsel,  already  quoted.    It  will 
be  observed,  that  it  is  said  therein,  that  the  new  itsue  of  the  Bank  was  insufficient 
'*to  meet  the  usual  banking  business  of  the  Bank  in  1861,  and  drafts  and  checks 
drawn  upon  the  Bank  by  the  Military  Board,  and  that  the  Bank  was  compelled,  in 
order  to  meet  its  regular  business,  and  the  demands  of  the  aaid  Board,  to  resort  to  the 
issuance  of  the  bank  notes  now  in  controversy,  known  as  the  new  issue."    In  other 
words,  the  agreement  does  not  say  that  the  Bank  made  the  *'  new  issue "  solely  to 
meet  the  checks  of  the  Military  Board,  but  it  does  say,  that  it  was  so  made  to  ena- 
ble it  to  carry  on  its  ordinary  business,  and  to  meet  the  checks  of  said  Board.    And 
I  now  aver,  that  the  transaction  was,  thereby,  rendered  as  vicious  as  if  the  «o/«  and 
011^  motite  of  the  Bank  had  been  to  pay  the  checks  or  drafts  of  the  Military  Board. 
''A  little  leaven  leaveneth  the  whole  lump,'*  and  so  docs  an  illegality  as  to  part 
taint  or  difinse  its  poison  through  the  whole  of  the  transaction.    This  is  a  principle 
of  law  well  established,  and  is  well-known  to  the  profession,  and,  therefore,  needs 
the  citation  of  no  authorities  in  its  support. 

If  the  facta  are  conceded  to  be  as  I  have  stated  them,  these  Torbett  notes,  known  as 
the  '*  new  issue,"  are  void,  because  made  for  an  unlawful  purpose.  The  State  owned 
(he  stock  of  the  Bank.  The  State  appointed  the  Directors  of  the  Bank.  The  State 
rebelled,  and  asked  for  money  to  arm  and  equip  its  troops.  The  Bank  knew  for  what 
purpoee  the  money  was  asked  and  to  what  purpose  it  would  be  applied  And  yet  the 
Bank,  knowing  these  facts,  advanced  the  money.  When  it  was  known  that  the  city  of 
Nashville  would  fall  into  the  possession  of  the  Federal  army,  these  same  officers 
precipitately  fled,  with  the  assets  of  the  Bank,  into  the  heart  of  the  Confederacy, 
and  remained  there  during  the  war.  If  these  facts  do  not  show  that  these  Torbett 
notes  were  made  in  aid  of  the  Confederacy,  then  if  one  arose  from  the  dead  and  pro- 
claimed it,  we  would  not  believe  him. 

2.  I  now  take  a  position  which  may  be  regarded  by  some  as  more  doubtful, 
and,  for  that  reason,  will  look  at  it  more  closely,  and  will  treat  it  at  greater  length 
than  the  first  head  of  my  argument.  I  now  argue  that  the  law,  in  cases  of  this  char- 
actcr,  vnU  eoneluHtely  presume  that  the  officers  qf  the  Bank  intended  to  give  aid  and  comfort 
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to  the  State,  from  the  batt  knowletige — which  il  tt  comceded  they  had — tf  thepttrpoffes  to  which 
the  money  would  he  applied.  And,  inasmuch,  as  this  Court  has  made  several  dedsiora 
which  bear  upon  this  point,  it  will  be  proper,  in  the  first  place,  to  examine  these 
decinona,  and  understand  the  extent  to  which  thej  go. 

The  case  of  Naff  t.  Crawford,  reported  in  1  Heiskeirs  Reports,  is  the  leading  case. 
In  that  case,  on  page  116,  Judge  Freeman  is  made  to  say  as  follows: 

"  We  lay  down  the  rule,  as  deduced  frrm  these  illustrations,  to  be,  that  the  agree- 
mnU  muBt  be  to  do  or  further  some  illegal  or  immoral  purpose,  or  some  purpose  in 
violation  of  public  policy." 

I  observe,  in  the  first  place,  that  the  facts  developed  in  the  case  of  Naff  v.  Crawford 
are  totally  different  from  the  facts  developed  in  this  case.  I  yield  my  assent  to  the 
correctness  of  the  principle,  which  I  have  just  quoted,  when  applied  to  the  facts  of 
that  case,  and,  I  believe,  that  decision  has  been  sustained  by  the  Supreme  Coait  of 
t'le  United  States.  In  that  case,  the  illegality  had  been  committed;  the  Confederate 
notes  borrowed  by  Naff  from  Crawford,  and  in  consideration  for  which  he  had  exe> 
cnt«d  hill  own  promiiwory  note,  had  been  issued,  and  at  the  time  were  in  drcolation. 
These  Confederate  notes,  so  borrowed  by  Naff,  were,  at  the  time,  of  value  in  tbe  com- 
munity, and  were,  of  course,  sufficient  to  support  his  promise.  Neither  Naff  nor 
Crawford  had  anything  to  do  with  the  illegality  in  issuing  these  Confederate  notes. 
And  the  same  might  be  said  of  the  ca«e  of  Random  v.  Tofty,  reported  in  11  Howard's 
EeporL«,  to  which  Judge  Freeman  refers,  and  which  is  the  most  striking  case  to  which 
he  does  refer.  The  negroes,  for  which  the  notes  of  Random  had  been  given,  had  been 
previously  brought  into  the  State  of  Texas.  The  parties  had  no  connection  with  the 
illegal  transaction,  and  Judge  Freeman  clearly  saw  and  made  the  distinction.  In  the 
pani^raph  next  to  the  one  I  have  quoted  (page  116),  he  says  as  follows: 

*'  The  element  that  dei^troys  tbe  validity  of  the  agreement  is  the  purpom,  by  the 
agreement,  to  effect  or  aid  the  forbidden  end,  or  else  the  consideration  for  the 
promise  must  have  been  to  do  or  perform  an  illegal  or  immoral  act.  If  this  were  not 
the  rule,  then  a  contract  might  be  declared  void,  as  against  public  policy  or  public 
law,  that  did  not  stipulate  for  any  violation  of  the  one  or  tbe  other.** 

If  I  correctly  understand  the  principle  upon  which  the  case  of  Naff  v.  CVaip- 
fosd  was  decided,  so  far  from  its  being  contradictory  to,  it  is  confirmatory  of,  the  posi- 
tion I  have  taken  and  am  now  endeavoring  to  maintain.  I  say  the  pmpoee  on  the 
part  of  the  Bank  was  to  effect  or  aid  a  forbidden  end,  and  was  to  do  an  illegal  act.  lo 
Parsons  on  Promissory  Notes  and  Bills  of  Exchange,  the  law  is  laid  down  to  this 
effect : 

*'  Thus,  if  money  be  loaned  to  a  man  expressly  to  game  with,  and  the  borrower 
gives  his  note  for  it,  the  note  can  not  be  enforced.''  So  it  is  laid  down  in  Story  on 
Contracts,  a**  follows :  "So,  also,  a  lense  of  lodgings  for  the  purpose  of  prostitution  is 
void :"  Section  542.  If  a  man  proposes  to  borrow  of  me  money,  and,  at  the  time, 
states  that  he  wishes  to  get  the  money  to  gamble  with,  or  if  he  proposes  to  rent  of  me 
my  house,  and  at  the  time,  states  to  me  that  he  wishes  to  use  it  for  a  brothel,  in  either 
case  it  would  be  an  assent  on  my  part  to  the  purpo»*e  if  I  yielded.  In  other  words,  it 
would  be  an  agreement  that  the  money  borrowe<l  should  be  used  in  gambling,  >nd 
that  the  house  rented  should  be  used  for  the  purp<«es  of  prostitution.  But  if  after 
the  transaction,  I  sell  the  note  of  the  borrower  of  my  money,  or  of  the  renter  of  my 
pDperty  to  another  (given  under  the  circumstances  supposed),  in  that  case  the  trar.8- 
lerec,  with  or  without  notice  of  the  illegality  of  the  original  transaction,  could  hold 
me  Jiahle  as  indorser.  He  could  not  hold  the  borrower  of  my  money,  or  the  renter 
of  my  property — in  other  words,  he  could  not  hold  the  maker  of  the  note — ^liable,  as 
I  will  attempt  hereafter  to  show,  but  he  could  hold  me  bound  upon  the  subsequent 
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indoneroent,  even  though  he  knew  that  the  conflidemtion  for  which  the  note  had  been 
given  wu  illegal.  That  is  the  precise  point  decided  in  the  case  of  Naffv,  Crawford, 
If  I  have  correctly  apprehended  the  principle  laid  down  in  the  ca.*^  of  Naff  v. 
Cr(jaff<rrd^  and  if  also  it  be  the  law,  that  it  would  be  unlawful,  and  the  contract  void, 
to  loan  money  to  gamble  with,  or  to  rent  a  houM  for  the  pnrpa<»es  of  prostitution,  how 
can  it  be  made  to  appear  that  the  new  imue  of  the  Bank  of  Tennemee  is  valid  ?  It  ia 
admitted  in  the  agreement  of  counsel,  a  part  of  which  has  already  been  quoted,  and  to 
which  I  have  so  often  referred,  that  the  officers  of  the  Bank,  at  the  time,  knew  that  the 
money  a«ked  for  by  the  Military  Board  was  to  be  used  in  arming  and  equipping  the 
troops  of  the  State,  and  knowing  that  fact,  the  notes  of  the  Bank  known  as  the  ^  new 
iffiuc,''  were  put  into  circulation  after  the  6th  day  of  May,  1861,  "  and  for  the  pur- 
poses aforeaaid^' — that  is  to  say,  to  enaUe  the  Bank  to  meet  its  regular  businei's  and 
the  eheeh  of  the  Miliitury  Board,  If  the  Biink  did  not  assent  that  the  money  to  be  ad- 
Tanced  by  it  should  be  so  applied,  then  it  is  difficult  to  understand  what  would  consti- 
tute assent.  It  knew,  before  it  advanced  the  money,  for  what  purposes  it  was  asked, 
and  to  what  uses  it  would  be  applied,  and  knowing  the^^e  facts,  it  agreed  to  advance, 
and  did  advance  the  money. 

Let  me  now  call  the  attention  of  this  Court  to  the  case  of  Tedder  v.  Odom  et  al, 
reported  in  2  Heiske^rs  Reports,  page  68.  In  that  case  the  parties  tcere  private 
indmduaU,  and  neither  of  them  an  enemy  of  the  United  StcUeSj  in  the  legal  sense  of  the 
vord.  The  buyer  had  not  entered  into  the  service  of  the  Confederacy  up  to  that 
tiitie.  In  the  language  of  Judge  Nicholson,  the  buyer  (Tedder)  "  being  about  to 
enter  the  cavalry  service  of  the  Confederate  States,  purchased  of  one  of  the 
defendants  a  horse  to  be  used  in  that  service."  Of  course,  there  remained  to  him 
the  locus  penitenticB  imtil  he  did  so  enter  into  that  service,  and,  up  to  the  time  that 
he  did  so  enter  it,  it  was  perfectly  lawful  to  sell  to  him.  He  might  change  his 
mind  and  never  enter  it.  That  was  one  step.  But  if  he  did  enter  it,  he  might  not 
choose,  or  the  Government  into  the  service  of  which  he  did  so  enter,  might  not 
allow  him,  to  use  the  horse  he  bought.  That  was  another  step.  At  all  events, 
it  was  perfectly  lawful  to  sell  to  him  whilst  he  remained  a  citizen  of  the 
United  States  and  until  after  he  had  thrown  off  his  allegiance,  and  had  placed 
himself  in  antagonism  to,  the  Government  of  the  United  States.  Suppose  he 
had  been  indicted  for  treason — ^I  mean,  suppose  the  seller  in  that  case  had 
been  indicted  for  treason — upon  what  principle  of  law  could  he  have  been  con- 
victed ?  How  could  it  be  said  that  in  law  he  adhered  to  the  public  enemy,  giving 
him  aid  and  comfort?  Or,  how  could  it  be  said  that  in  law  he  had  done  that 
which  was  unlawful?  In  that  case.  Judge  NichoUon  might  well  say,  as  he  does 
say,  that  the  owner  did  not  agree  *'  to  sell  the  horse  in  consideration  that  complain- 
ant would  use  him  in  the  Confederate  service,  but  in  consideration  that  complainant 
would  give  him  his  note  for  $150  with  two  securities."  But  on  the  other  hand,  sup- 
pose that  the  owner  had  sold  the  horse  to  an  officer  of  the  Confederacy,  to  one 
whose  duty  it  was  to  purchase  horses  for  the  Confederacy — and  it  was  known  to 
the  seller  that  he  was  purchasing  the  horse  in  that  capacity,  how  would  the 
caf^e  stand  then?  If  I  put  into  the  hand  of  one  of  two  combatants  a  club, 
knowing  at  the  time  he  intends  to  use  it  upon  his  adversary,  am  I  not  guilty  of  an 
assault  and  battery  ?  Yes,  guilty  aa  a  principal.  Is  not  the  inference  irresistible 
and  conclusive  that  I  inieiided  the  injury  to  be  inflicted,  and  to  aid  my  friend  ? 
Conid  any  words  that  I  might  use  make  this  point  clearer?  In  the  case  now 
before  the  Court  the  sovereign  ^tate  of  Tennessee  was  one  of  the  combatants.  She 
liad  thrown  off  her  allegiance,  and  had  swung  her  fist  in  the  face  of  the  United 
States ;  she  had  entered  into  a  league,  ofiensive  and  defensive,  with  the  Confederate 
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Statefl,  and  at  the  time  was  in  the  act  of  girding  her  loins  for  the  mighty  straggle. 
At  this  time  the  Bank  increased  its  circulation  in  order  to  enable  it  to  furnish  to  the 
State  the  means  to  arm  itself.  Can  anybody  be  found  who  would  say  that  such  an 
action  was  lawful  ? 

The  two  cases  which  I  have  referred  to,  show  the  extent  to  which  this  Court  has 
gone  upon  the  point  now  under  consideration.  I  believe  all  the  cases  decided  by 
this  Court,  which  have  been  published,  may  be  placed  under  either  the  one  or  the 
other  of  the  two  cases  to  which  I  have  called  its  attention.  It  is  certain  that  this 
Court,  in  two  cases  (SUyry  v.  Dobson  el  aLf  2  Heiskell  Bep.,  29 ;  Bogen  v.  Ltfiwky 
/&.,  489),  decided  at  the  same  term  as  that  of  Tedder  v.  Odom  et  al,  refused  to 
pass  judgment  upon  the  legality  or  illegality  of  the  new  issue  of  the  Bank,  and 
if  it  has  since  done  so  I  am  not  aware  of  the  fact  If  this  be  so,  then 
the  road  is  clear  and  free  from  all  obstructions,  and  I  think  it  can  be  shown 
beyond  peradventure,  that  in  cases  of  the  character  of  the  case  now  before 
tills  Court,  the  law  mil  eoncltutively  presume  from  the  bare  knowledge  qf  Ike  km 
to  fphieh  the  money  teovJId  be  applied,  that  the  officers  of  the  Bank,  in  making  the 
advancement,  intended  thereby  to  give  aid  and  comfort  to  the  Confederacy  in  its 
struggle  against  the  United  States. 

I  am  aware  that  cases  may  be  found  in  which  it  was  held  that  a  knowledge  of  the 
illegality  does  not  render  the  transaction  void  as  to  him  who  did  not  otherwise  par- 
ticipate.   And  I  think  that  some  of  these  cases  may  be  successfully  defended  even 
upon  the  ground  of  sound  morals.  Take  the  case  of  Naffv,  Crawford  as  an  example. 
There  the  illegality  had  been  committed.     The  Confederate  notes  had  already  been 
issued  and  were  of  value,  and  had  been  passed  in  the  community  as  money.    It  was 
not,  therefore,  either  illegal  or  immoral  for  one  to  buy  or  borrow  such  and  to  execute 
one's  own  notes  therefor.    He  could  use  these  Confederate  notes  as  money,  and  with 
them  buy  property.    Should  he  be  permitted  to  hold  this  property,  or  enjoy  the  Qse 
of  the  Confederate  money  whilst  it  was  of  value,  without  making  oompemation 
therefor  to  the  former  holder?    And  don't  let  us  be  misled  by  the  speciow  idea 
that,  by  taking  these  Confederate  notes,  the  citiaen  thereby  approved  and  encouraged 
their  issuance.     I  meet  the  objection  fully  and  squarely  in  the  face,  and  deny  the 
proposition.      The   citizen,  as  such,   had   nothing  to  do  with  furnishing  to  the 
country  a  circulating  medium.      That  was  no  business  of  his.      That  was  an  affair 
solely  of  the  Government  under  which  he  lived,  and  he  was  bound,  under  the 
circumstances  in  which  he  was  placed,  to  use  such  currency  as  was  furnished  him, 
whether  it  consisted  of  shells,  or  pewter,  or  brass,  or  paper,  or  gold  and  silver.   In 
no  sense,  either  legally  or  morally,  could  it  be  said  that  the  citisen  approved  the 
act  of  the  Government,  nor  could  he  control  its  action.    Other  cases,  perhaps,  could 
be  cited  to  show  that  a  bare  knowledge  of  the  illegality  would  not  invalidate  and 
annul  the  transaction,  and  would  be  cited  by  me,  and  the  principle  explained,  had 
I  the  time  to  do  so.    But,  it  is  equally  clear  that  there  are  other  cases  in  which  a 
bare  knowledge  of  the  illegality  docs  taint  the  whole  transaction,  and  render  it 
null  and  void.     Take  the  case  put  by  Lord  Chief-Justice  Eyre,  in  the  case  of 
Lighffoot  v.  Tenent,  reported  in  Bos.  &  Bull.,  351, 156.    I  use  the  language  of  hi« 
Lordship : 

"  But  the  man  who  sold  arsenic  to  one  he  knew  intended  to  poison  his  wife  with 
it,  would  not  be  allowed  to  maintain  an  action  upon  his  contract  The  con- 
sideration of  the  contract,  in  itself  good,  is  there  tainted  with  turpitude,  which 
destroys  the  whole  merit  of  it  I  put  this  strong  case,"  says  he,  **  because  the  princi- 
ple of  it  will  be  felt  and  acknowledged  without  further  disctMsion.  Other  cases,"  he 
continues,  *'  where  the  meansof  tranflgressing  a  law  are  furnished,  with  a  knowledge  that 
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they  are  intended  to  be  used  for  that  purpose,  will  differ  in  shade  more  or  leas  from 
thiB  strong  case ;  but  the  body  of  the  color  is  the  same  in  all.  No  man  aught  to 
fiamA  anoiher  the  meam  <if  traTitgressing  the  law,  knowing  thai  he  inlended  to  fnaht 
thai  uae  <f  them:' 

Judge  Story^  in  his  work  on  the  Conflict  of  Laws,  in  referring  to  this  case,  uses 
this  strong  langui^pe,  in  commendation  of  the  position : 

**  The  wholesome  morality  and  enlarged  policy  of  this  passage  makes  it  almost 
irresistible  to  the  judgment;  and  indeed  the  reasoning  seems  positively  unanswer- 
able:" Sec  253. 

The  doctrine  of  Lord  Eyre  has  been  expressly  adopted  in  other  cases.  Thus,  in 
the  case  of  LcmgUm  t.  Hughes^  reported  in  1  Maule  &  8elw.,  693,  a  person  was  not 
allowed  to  recover  upon  a  contract  for  drugs  to  a  brewer,  and  which  he  knew  the 
brewer  intended  to  use  in  the  poisoning  of  his  beer.  A  stronger  case  could 
not,  perhaps,  be  put  to  illustrate  and  enforce  my  position.  Just  think  of  it  for  a 
moment  A  brewer  of  lager  beer  buys  poison  to  put  into  his  beer  to  make  it 
more  palatable,  but  which  he  knows  will  soon  kill  those  who  use  it  He  buys  the 
poison  of  a  druggist,  to  whom  all  the  facts  are  made  known.  And  yet,  being  over- 
come by  his  infernal  thirst  for  money,  and  being  callous  to  the  suffering  of  his 
fellow-creatures,  the  druggist  sells  to  the  brewer  upon  a  credit.  Do  you  say  in  such 
a  case  that  suit  could  be  maintained  by  the  druggist  against  the  brewer?  Do  you 
hold  that  the  druggist  would  be  allowed  to  say  in  his  defense  that  he  sold  the  poison 
for  its  value,  and  in  the  line  of  his  business,  and  not  to  aid  the  brewer  in  killing 
his  customers?  Ood  protect  us  from  such  ruling.  Lord  Ellenborough,  in  the  said 
case  of  LangUm  v.  HugheSy  held  to  a  different  doctrine.  He  said  in  that  case,  as 
follows : 

"A  person  who  sells  drugs  with  a  knowledge  that  they  are  meant  to  be  so  mixed, 
may  be  said  to  cause  or  procure,  qwmtwn  in  UlOf  the  drugs  to  be  mixed." 

Many  cases  may  be  supposed  in  which  the  moral  sense  would  be  shocked  if  it 
were  not  so  held,  and  that  knowledge,  necessarily,  implied  a  participation  in  the 
ill^ality.  Suppose  that  a  traveler  were  to  stop  at  an  inn,  and  the  innkeeper  resolved 
to  take  his  life  for  hb  money;  suppose,  further,  that  the  innkeeper  applied  to  a  mer- 
chant to  buy  a  pistol  with  which  to  take  the  life  of  his  guest,  and  before  he  made 
the  purchase,  stated  to  the  merchant  the  purpose  for  which  he  was  going  to  buy 
the  pistol,  and  the  merchant  knowing  the  facts,  and  believing  that  such  was  the 
intent^  were  nevertheless  to  sell  the  innkeeper  the  pistol,  could  the  merchant  in 
the  case  supposed  exonerate  himself  from  guilt  by  averring  that  he  did  not  col- 
league with  the  innkeeper  to  take  the  life  of  the  traveler,  but  simply  sold  his  pistol 
for  its  value  in  money?  I  think  4hat  he  would  be  as  guilty  in  morals  and 
in  law  as  the  innkeeper.  If  that  be  so,  how  could  the  merchant  recover  in  a 
court  of  either  law  or  equity  the  price  of  the  pistol?  If  I  apprehend  and  cor- 
rectly state  the  law  upon  this  point,  then,  for  a  stronger  and  higher  necessity, 
the  same  principles  would  apply  in  a  case  where  a  citizen  advanced  his  money  or 
did  an  act,  knowing,  at  the  same  time,  that  the  money  so  advanced,  or  the  act  so 
performed,  would  be  used  in  taking  the  life  of  the  government  then  over  him.  No 
^venunent  worthy  of  the  name  could  tolerate  any  other  principle.  If  there  had 
been  a  combination  of  men  banded  together  to  overthrow  the  Government  of  the 
StOrte  of  Tennessee,  and  the  Bank  of  Tennessee  had  created  this  new  issue  to  enable 
it  to  advance  to  this  combination  of  men  money  with  which  to  arm  and  equip 
themselves  against  the  State,  who  could  stand  long  enough  to  listen  to  the  defense 
that  is  now  made? 

I  well  know  that,  almost  from  the  formation  of  the  Federal  Qovemment  dowr  "~ 
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the  commencement  of  the  late  war,  two  doctnnea,  diametrically  opposite  each 
other,  were  held  as  to  the  nature  of  the  allegiance  which  the  citizen  owed  to  the 
Government  of  the  United  States.  One  held  that  the  allegiance  which  a  citiaen 
owed  to  the  Government  of  the  United  States  was  paramount;  the  other, that  it  was 
subordinate  to  the  State  of  which  he  was  a  citizen.  The  latter,  as  a  oonsequenoey 
also  held  that  a  State  could  lawfully  secede  from  the  United  States,  and  if  it  did 
secede,  its  citizens  were  bound  to  yield  to  it  their  allegiance;  the  other  party 
held  that  a  State  could  not  lawfully  secede,  and  if  its  citizens  attempted  to  do  so 
they  would  be  guilty  of  rebellion,  and  would  be  liable  to  penalties  for  a  crime  of 
the  highest  grade.  We  all  knew  these  two  theories,  and  in  taking  sides  we  made  up 
our  minds  to  take  the  chances.  Now,  the  war  decided  this  point,  and  decided  that 
our  resistance  was  rebellion.  And  the  South,  in  laying  down  its  arms, 
accepted  the  doctrine  that  it  was  unlawful  to  resist  the  United  States,  and  that  oar 
allegiance  to  the  United  States  was  paramount  to  that  of  the  State  in  whidi  we 
live. 

But,  without  reasoning  further  upon  general  principles  to  establish  this  position, 
allow  me  now  to  si^y  that  the  Supreme  Court  of  the  United  States  has  decided  the 
point,  and  has  placed  the  principle  beyond  further  disturbance,  in  cases  of  this  char- 
acter. When  I  say,  has  dedded  the  point,  I  mean  to  say  it  has  decided  that  the  bare 
knowledge  that  the  money  was  to  be  used  in  aid  of  the  rebellion,  made  the  transaction 
void  in  toto.  And  when  I  say,  has  placed  the  principle  beyond  further  disturbance,  I 
mean  to  say,  simply,  that  the  Supreme  Court  of  the  United  States  waaereated  to  inter- 
pret the  true  and  final  meaning  of  the  Constitution,  and  I  suppose  its  derision  would 
be  yielded  to  by  all  other  Courts. 

In  the  case  of  Hcaumery,  i>oafi«,  reported  in  12  Wallace's  Reports,  Judge  Bcadley 
delivered  the  opinion,  and  on  page  347,  is  made  to  say  as  follows : 

"  No  crime  is  greater  than  treason.  He  who,  bring  bound  by  his  allegtanoe  to  his 
government,  sells  goods  to  the  agent  of  an  armed  combination  to  overthrow  that  gov- 
ernment, knowing  that  the  purchaser  buys  them  for  that  treasonable  purpose,  is  biBMelf 
guilty  of  treason  or  of  a  misprision  thereof.  He  voluntarily  aids  the  tieason.  He  can 
not  be  permitted  to  stand  on  the  nice  metaphysical  distinction  that,  although  he 
knows  the  purchaser  buys  the  goods  for  the  purpose  of  aiding  the  rebellioo,  he  does 
not  sell  them  for  that  purpose.  The  oonsequenceB  of  hli  acts  are  too  serious  and 
enormous  to  admit  of  such  a  plea.  He  must  be  taken  to  intend  the  ooosequenoea  of 
his  own  voluntary  act." 

Nothing  which  I  could  further  say  on  this  point  would  add  either  deanwB  or 
strength  to  what  I  have  already  said.    I  shall  therefore  pass  on. 

3.  But  it  is  said  that  this  new  issue  of  the  &nk  was  put  into  circulation  in  the 
usual  way.  Col.  Torbett,  as  I  have  before  stated,  tells  us  (page  142)  that  these  ciico- 
lating  notes  were  "  passed  into  the  Teller's  cash,  and  were  paid  out  promiscuously  with 
all  other  bankable  funds  as  money  to  all  who  had  the  right  to  check  on  the  Bank 
for  money."  This  is  the  fact  upon  which  this  defense  is  mainly,  if  not  solely, 
based.  But  in  reply  I  say,  that  I  go  behind  the  iasnance  or  payiqg  oiat  of 
these  circulating  notes,  and  aver  that  they  were  void  in  their  inception,  becanw 
made  for  an  unlawful  purpose.  That  they  were  made  for  an  unlawful  purpose^ 
and  therefore  void,  I  have  already  disciused.  And  now,  taking  that  for  granted 
— that  is  to  say,  taking  it  for  granted  that  these  circulating  notes  were  made  for  an 
unlawful  purpose,  and  were  consequently  void — does  the  fact  that  they  were  pasaed 
into  the  Teller's  cash,  and  promiscuously,  with  the  old  issue,  paid  oat  as  moD^, 
breathe  into  them  the  breath  of  life  ?  If  the  subsequent  issuance  or  paying  out  of 
this  "new  issue "  would  have  such  an  effect,  I  confess  I  do  not  see  upon  what  princi- 
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pie.  I  haye  already  admitted,  and  now  again  admit,  that,  if  an  innocent  person  took 
these  notes  from  the  bank  for  value,  sach  person  would  hare  a  claim  against  the  bank, 
which  would  be  legal,  and  which  could  be  enforced  in  the  courts.  But  he  certainly 
ooold  not  sue  upon  ihe  noUi  thenudveaf  because  they  would  be  null  and  void.  He  could 
only  sue  for  the  value  of  the  consideration  he  had  paid  for  them.  And  this  court  will 
at  once  see  the  material  distinction  between  suing  upon  the  note  itself  and  for  the  con- 
sideration which  had  been  paid.  As  note  holder,  he  would  be  entitled  to  priority  of 
payment  out  of  the  assets  of  the  bank,  and  to  the  exclusion  of  all  other  creditors  of 
the  bank ;  as  owner  of  a  claim  or  debt  against  the  bank,  he  would  stand  upon  the 
same  platform  as  other  creditors,  and  share  equally  with  them. 

And  now  allow  me  to  ask,  upon  what  evidence  in  the  record  do  we  infer  that  this 
new  issue  passed  into  the  hands  of  innocent  holders  for  value  ?  The  preaetU  holders 
eeriahUy  took  this  new  issue  with  full  knowledge  of  all  the  facto,  and  well  knew  thai  it  had  been 
inaie  in  aid  cf  the  rAeUion.  That  fact  is  distinctly  admitted  in  ^he  agreement  of  coun- 
sel, to  which  I  have  so  often  referred.  The  last  sentence  of  that  agreement,  but  one, 
18  in  the  following  words : 

"  The  defendants,  holders  of  such  new  issue,  as  aforesaid,  knew  at  the  time  they  bought 
the  same  that  they  had  been  declared  void  by  the  6th  section  of  the  schedule  to  the 
Constitutional  Amendments,  as  aforesaid,  and  because  they  were  supposed  to  have 
been  issued  for  the  purpose  of  aiding  the  late  rebellion."  See  pages  188  and  189  of 
Becord. 

But,  it  may  be  said,  that  although  the  present  holders  may  have  had  notice  of  the 
illegality,  yet  if  there  were  between  them  and  the  first  takers  such  innocent  holders 
for  value,  they  would  be  subutituted  to  their  rights.  I  admit  the  law  to  be  so ;  but 
insist,  and  will  attempt  to  enforce  the  position  presently,  that  neither  the  first  takers^ 
and  no  suJbwqvuad  holders,  can  acquire  any  rights  to  a  note  void  in  its  inception. 

However,  admitting  for  the  present  that  the  principle  stated  is  applicable  to  the 
present  case,  I  again  ask  upon  what  evidence  in  this  record  do  we  infer  that  this 
new  issue  passed  into  the  hands  of  innocent  holders  for  value?  Certainly  the  law 
casts  upon  the  holders  of  this  new  issue  the  burden  of  making  such  proof.  In  the 
case  of  Ihton  v.  Coit  et  al.,  reported  in  5th  Michigan  Beports,  page  505,  Judge 
Christiancy,  in  delivering  the  opinion  of  the  Court,  holds  the  following  language : 

"  The  rule  as  to  the  burden  of  proof  is  the  same  upon  principle  and  authority 
at  common  law.  Whenever  the  consideration  of  the  paper  between  the  original 
parties  has  been'  illegal,  especially  if  in  violation  of  a  positive  prohibition  of  statute, 
proof  of  such  illegality  throws  upon  the  holder  the  burden  of  proving  that  he  got  it 
boMifide  and  gave  value  for  it." 

The  same  doctrine  is  laid  down  in  the  April  No.,  1872,  of  the  "  Southern  Law 
Beview,"  page  229,  in  an  article  written  by  Mr.  Daniel,  entitled  **  Negotiable  Instru- 
ments, Rights  of  Purchasers,  etc."  Taking  the  law  to  be  such,  I  again  ask  that  the 
proof  be  pointed  out.  Who  were  these  prior  innocent  holders  for  value?  Not  one 
name  is  given  to  us,  and  no  proof  is  made  upon  which  this  Court  could  act  I  admit 
it  is  said  that  the  new  issue  passed  like  the  old  issue  at  first — that  the  community 
made  no  distinction  between  them.  But  so  did  Confederate  notes.  And  yet  who 
did  not  know  that  these  latter  notes  were  illegal?  Who  would  say  that  the  holders 
of  such  were  innocent  holders  in  the  sense  of  the  law?  The  truth  is,  and  known  to 
all,  that  if  every  man  and  woman  in  tlie  State  had  known,  when  the  war  com- 
menced, all  the  (acts — that  this  new  issue  was  made  to  aid  and  advance  the  cause  of 
the  Sontheru  States — they  would  have  taken  it  nevertheless  as  readily  as  gold. 

I  wish,  however,  to  be  understood.  I  do  not  say  that  there  were  no  such  innocent 
holders  for  value.    I  only  say  that  if  there  were  such  holders,  it  was  a  fact  to  be 
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proved ;  that  the  law  cast  the  burden  of  proving  this  &ct  upon  the  present  holden 
of  this  new  Issue,  and  that  they  have  utterly  failed  to  make  this  proof. 

But  I  come  now  to  aay  that  the  doctrine  of  substitution  is  not  applicable  to  the 
present  case.  I  aver  it  to  be  the  law,  that  a  note  void  in  its  inception  can  not  be  so 
transferred  as  to  convey  to  the  subsequent  taker  any  rights  against  the  maker,  be- 
tween all  parties  subsequent  to  the  maker  the  transfer  would  be  Seated  as  a  new 
contract,  and  would  be  valid  if  otherwise  unoljectionable.  That  principle  wss  so 
decided,  as  before  stated,  in  the  case  of  Naff  v.  Gmw/wd.  But  certainly  Uie  maker 
of  the  note  as  such  could  not  be  made  liable  by  the  tubfequaU  aU  of  other  pariiB^ 
That  propositign  seems  to  me  to  be  self-evident.  Do  not  let  ns  misunderstand  the 
law  upon  this  point,  and  confuse  ourselves  about  a  principle  of  law  so  plain. 

If  a  note  be  complete  and  valid  in  its  inception,  and  afterwards  comes  into  the 
hands  of  an  innocent  holder  for  value,  in  such  case  no  intervening  ill^pdity— such 
as  theft  or  other  cause — would  destroy  the  rights  of  the  innocent  holder.  But  where 
the  note  is  void  in  its^  inception,  for  any  cause  whatsoever,  no  subsequent  holder, 
however  ignorant  of  the  illegality,  could  acquire  any  rights  against  the  maker  as 
such.  Take,  for  instance,  the  promissory  note  of  an  infant,  or  of  a  married  woman, 
or  of  a  person  of  unsound  mind,  could  a  subsequent  holder  of  valuc^  and  who 
was  ignorant  of  the  age  or  the  coverture,  or  the  insanity  of  the  maker— conld 
such  a  person  hold  the  maker  liable?  Unquestionably  not,  as  every  lawyer  will 
admit  But,  without  further  argument,  let  us  look  to  the  law  and  hear  what  it 
has  to  say. 

In  Parsons  on  Notes  and  Bills  of  Exchange,  the  law  is  thus  stated:  ''Where  notes 
are  made  void  by  express  statute,  they  can  not  become  good  in  the  hands  of  subse- 
quent holders ;  and  upon  no  such  note  can  a  subsequent  holder  have  a  valid  claim 
against  the  maker ;  but  if  he  holds  the  note  for  value,  and  in  good  faith,  he  may 
have  a  valid  claim  against  his  own  indorser,  either  as  the  maker  of  a  new  note  or 
drawer  of  a  new  bill,  or  else  upon  the  consideration  which  passed  between  them : 
Vol.  1,  page  218. 

Again,  he  says  as  follows:  "The  bona  fide  holder  of  a  negotiable  paper  before 
dishonor,  is  not  protected  against  those  defenses  which  go  to  the  aaenee  of  the  paper, 
and  either  by  common  law  or  statute  annul  and  avoid  the  contract  or  which  Inter- 
fere  with  and  prevent  his  acquiring  a  legal  title  to  the  paper : "  Vol.  1,  page  275w 

And  be  it  understood,  as  we  pass  along,  that  bank  bills  are  governed  by  the  same 
principles  of  law.  The  same  author  (Vol.  2,  page  107)  continues  as  follows:  "We 
would  add  that  bank  bills  issued  contrary  to  law  or  statute,  or  under  an  unconstitn- 
tional  law,  are  void  ab  initio"  For  this  principle,  he  refers  to  the  case  of  Bool  v. 
WaUaee,  4  McLean,  8 ;  Davie  v.  Bank  qf  Bicer  i2at«tn,  4  McLean,  387;  and  SktMMer 
V.  Denning^  2  Ind.,  658. 

And  so  we  come  back  to  the  starting  point:  Are  the  circulating  notes,  known  as 
the  new  issue,  illegal  because  made  to  enable  the  Bank  to  cany  on  its 
ordinary  business  and  to  meet  the  checks  of  the  Military  Board,  which  checks  it 
knew  at  the  time  were  drawn  to  raise  money  to  arm  and  equip  the  troops  of  the 
State  ?  Are  the  circulating  notes  of  the  Bank,  known  as  the  new  issae,  void  t> 
tolo  for  that  infirmity?  If  so,  it  follows  like  the  demonstration  of  a  problem  in 
Euclid,  that  these  same  circulating  notes,  known  as  the  new  issue,  are  now  void  in 
the  hands  of  the  present  holders. 

My  next  and  last  position  is,  that  the  "new  issue"  of  the  Bank  of  Tennessee  is  a 
debt  incurred  in  aid  of  an  insurrection  or  rebellion  against  the  United  States  and 
to  decree  that  it  is  valid  would  be  directly  in  the  teeth  of  the  14th  Amendmoit  to 
the  Constitution  of  the  United  States. 
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The  latter  part  of  the  fonrth  clause  of  the  said  Amendment  to  the  Constitution  of 
the  United  Sutee  is  in  these  words:  "But  neither  the  United  States,  nor  any 
State,  shall  Msume  or  pay  any  debt  or  obligation  incurred  in  aid  of  insurrection 
or  rebellion  against  the  United  States,  or  any  claim  for  the  loss  or  emancipation 
of  any  slave,  but  all  such  debts,  obligations  and  claims  shall  be  held  illegal  and 
▼Old,"* 

My  position  is,  that  to  hold  that  this  new  issue  of  the  Bank  is  a  valid  debt,  is  to 
nullify  said  amendment  to  the  Constitution. 

If  the  agreement  of  counsel  is  binding,  and  the  facts  therein  stated  are  to  be 
taken  as  true,  then  it  is  true  that  the  new  issue  is  a  debt  of  the  Bank,  contracted  in 
part  to  aid  the  State  in  arming  and  equipping  its  troops.    Now  this  amendment  to 
the  Constitution  says,  that  no  such  debt  shall  be  assumed  or  paid  either  by  a  State, 
or  by  the  United  States^  but  such  debts  shall  be  illegal  and  void.    The  Chancellor, 
in  his  written  opinion,  which  is  published  with  this  record,  says,  in  the  view  taken 
by  him  of  the  facts,  it  wajs  unnecessary  for  him  to  inquire  into  the  force  and  effect 
0/  this  amendment  to  the  Constitution.    And  his  view  of  the  facts  was,  that  the  new 
israe  woB  not  issued  or  paid  mil  in  aid  of  the  rebellion.    It  seems  never  to  have  entered 
into  his  mind  to  go  behind  the  issuance  or  paying  out  and  to  inquire  for  what  pur- 
pose the  new  issue  was  mod.t.    He  also  tells  us,  that  it  seemed  to  him,  that  it  might 
well  be  maintained,  that  thia  amendment  to  the  Constitution  had  reference  entirely 
and  exclusively  '' to  the  States  and  the  United  States,  and  was  never  intended  by 
the  framers  of  it  to  embrace  pntnU  individuals,  or  to  operate  as  between  them,  or 
between  them,  and  corporations.''    I  quote  his  very  words  and  would  not  undertake 
to  give  the  substance,  because  I  do  not  know  that  I  understand  him.  Had  reference, 
he  says,  to  the  States  and  to  the  United  States  entirely  and  exclusively  1 1    What 
does  that  mean  ?  and  what  does  he  mean  when  he  says  that  the  amendment  was 
never  intended  by  the  framers  to  embrace  private  individuals,  or  to  operate  between 
them  and  corporations? 

I  think  that  the  extract  I  have  made  from  the  14th  Amendment  to  the 
Constitution  of  the  United  States  is  very  clear,  and  ought  not  to  be  misunderstood 
by  anybody.  Its  meaning  is  so  patent  that  it  ought  to  be  apprehended  even  by  a 
Ikile  child.  It  means  just  what  it  says,  that  no  debt  or  obligation  to  an  individual  or 
corporation,  whether  due  from  an  individual  or  a  corporation,  shall  be  assumed  or 
paid  by  either  a  State,  or  the  United  States,  if  that  debt  or  obligation  was  incurred 
in  aid  of  the  rebellion.  Certainly  the  State  was  morally  bound  as  much  to  pay  the 
debt  incurred  by  the  Bank,  in  order  to  enable  it  to  furnish  the  necessary  money  to 
arm  and  equip  the  troops  of  the  State,  as  it  would  be  to  pay  to  individuals  and  cor- 
porations the  value  of  their  slaves  which  it  had  emancipated.  No  other  words 
which  could  be  added,  would  give  either  clearness  or  strength  to  this  position. 

If  this  ''new  issue"  were  made  to  aid  the  State,  would  it  not  be  a  violation  of 
the  said  amendment  to  the  Constitution  to  make  the  State,  willingly  or  unwillingly, 
pay  it?     And  if  this  Court  were  to  decree,  that,  although  the  new  issue  were  made 

'Obaerre  thai  thli  Amendmeal  to  th«  CoBsUtatlon  Mjra,  that  all  dabta,  obUaattooa  and  elaima 
"iaenrred  la  aid  of  InsuneoUoa  or  of  reboUioo  acainat  the  United  SUtoa"  "■hail  bo  hald  Hiatal  and 
void.**  In  mj  proTioas  remarks,  I  have  arsned  that  thla  would  be  eo,  npoa  general  prinoipteB,  beoanee 
made  acaljut  pnblio  policy.  Bat  thie  Amendment  to  the  Conetltotion  declaree  bxpbxbslt  that  they 
ataall  bo  h«ld  lUeaal  and  void.  The  aathotttiea  naivaraallr  hold,  that  a  note  ezpreealj  deolared  to  be  n>id 
bf  statute,  la  a  perfect  nnllitjrt  and  can  be  aood  in  the  hands  of  nobodj.  Of  coarse  this  most  be  so.  The 
Leaialatnre  of  a  State,  and  for  a  stronger  rsaaon,  the  Oonstltatton  of  the  United  Statee,  can  rlahtfoUy 
deelan  that  a  Bank  shall  not  issne  any  notes,  and  if  they  do,  sneh  notee  shall  be  void.  If  that  be  so,  then 
no  one  will  deny  that  the  Coostltution  msf  declare  rightfully  that  a  note  isaned  by  a  Bank  in  aid  of  a 
reboUSoo,  aball  be  held  illegal  and  void,  and  no  Oonrt  woald  have  the  power  to  declare  that  provision 
ixioperatlvo  and  void ;  otherwise  the  Constitntlon  would  not  be  the  supreme  law. 
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for  the  parpoee  I  have  stated,  yet  it  was  valid,  would  not  the  JBtate  thereby  be  made 
to  pay  it?  Certainly,  the  new  iwoe,  by  such  a  decree,  would  be  placed  on  the  same 
footing  as  the  old  iasne.  And  w^  know  that  the  Supreme  Court  of  the  United 
States,  in  the  cane  of  Fwnman  y.  NiduA^  reported  in  8  Wallace's  Beporta,  decided 
that  the  State  should  receive  in  payment  of  its  taxes  the  valid  circulating  notes  of 
the  Bank  of  Tennefeee.  And  so  thia  Court  would  decide  that  this  State  should  pay 
a  debt  made  in  aid  of  the  rebellion,  and  thus  violate  said  amendment. 

I  have  now  made  my  argument.  Before  I  take  my  seat,  however,  I  wiib 
again  to  remind  this  Court,  that  the  Federal  Supreme  Court — that  Court  created  to 
interpret  the  Constitution  of  the  United  States — has  certainly  decided,  that  it  was 
uiilawful  in  a  citizen  of  any  of  the  States  to  do  an  act,  which,  at  the  time,  he  knew 
was  obtained  from  him  to  overthrow  the  Grovemment  of  the  United  States,  that  to  do 
the  act,  under  such  cireumstances,  would  be  a  violation  of  his  paramount  duty  which 
he  owed  to  the  Government  of  £he  United  States,  and  it  would  be  conclusively  pre- 
sumed against  him,  as  a  principle  of  law,  that  he  intended  and  agreed  to  all  the 
consequences  which  flowed  directly  from  it  And  herein  lies  the  difierenoe 
between  the  act  of  a  citizen  done  in  the  United  States,  and  the  act  of  one  not  a  citi- 
zen, and  done  out  of  the  United  States— the  latter  would  owe  no  duty  to  the  Govern- 
ment of  the  United  States,  whilst  the  former  would,  and  his  highest  duty  would  be 
to  uphold  the  Government  of  the  United  States,  and  to  withhold  his  act  if  he  knew  it 
would  be  used  against  the  Government.  And  I  apprehend,  that,  upon  examination, 
it  will  be  found  that  most  of  the  cases  in  which  it  has  been  held  that  the  bare 
knowledge  of  the  illegality  would  be  sufficient,  would  apply  principally  to  cases  of 
smuggling. 

And  allow  me  also  to  ask,  who  are  the  holders  of  this  "new  issue,''  who  pat  so 
lovingly  the  back  of  the  late  Confederacy?  Who  are  they,  who  pretend  that  their 
debt  is  of  so  meritorious  a  nature  that  it  is  meet  that  the  people  of  the  State  should 
be  heavily  taxed  in  order  to  make  them  whole?  IXinoan  and  Atcheson,  two  of  the 
holders,  but  who  own  but  a  small  mite  of  this  large  claim,  alone  come  to  the  foot- 
lights. The  other  holders  still  stand  out  in  the  shadow,  afraid  of  the  light  We 
know,  however,  that  they  are  not  the  first  taken,  and  that  they  do  not  belong  to  that 
class  who  received  them  for  value  whilst  they  cireulated  as  money.  No ;  these  notes 
have  long  since  passed  out  of  the  hands  of  the  people,  and  have  become  the  property 
of  persons  who  bought  them  as  merehandize,  with  a  full  knowledge  of  all  the  facti^ 
and  with  the  understanding  to  take  their  chances.  They  bought  them  at  starvation 
prices — ^ranging  from  five  cents  to  fifty  cents  in  the  dollar.  Even  Duncan  and 
Atcheson  stand  in  this  category,  and  what  shall  we  say  of  the  skulkers  now  oat  in 
the  dark?  There  may  be  (and  we  believe  holders  of  this  new  issue  to  a  large  amount 
are)  non-resKlenfe,  and  were  and  are  the  sneering  enemies  of  the  cause  to  help  which 
this  new  issue  was  made.  I  do  not  wish  to  be  misunderstood.  Be  they  who  they 
may,  they  are  entitled  to  the  benefits  of  the  law  just  as  it  is  written,  but  I  deny  that 
they  have  any  right  to  our  sympathy,  and  those  feelings  of  love  which  make  ns  hunt 
out  and  strain  alter  points  to  uphold  their  cause. 

On  the  other  hand,  allow  me  to  ask,  who  are  the  depositors  ?  I  answer  for  them, 
and  say,  that  the  names  of  e^erj  one  of  them  stand  upon  the  books  of  the  Bank,  mnd 
most,  if  not  all,  are  before  this  Court.  They  are  the  veiy  persons  who  put  their 
money  in  the  Bank.  They  belong  to  all  classes  of  the  State — to  the  weakest  and 
most  helpless,  as  well  as  to  those  who  are  able  to  bear  their  cross.  They  were  sub- 
jected to  heavy  and  grievous  wrongs  and  losses  during  the  war.  They  had  Isid  up  in 
the  Bank  this  money  for  their  rainy  day.  They  have  been  standing  at  the  door  for 
ten  long  years,  and  more,  and  knocking  for  their  own  in  vain.    Is  it  now,  that  th^ 
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tre  here  before  the  highest  trlbnnal  of  their  State,  too  mnch  for  them  to  ask  and  ex- 
pect, that  the  law,  just  as  it  la,  and  without  prejudice  or  partiality,  shall  be  adminis- 
tered to  them? 


LAW  IN  LITERATURE. 

In  the  SotTTHERK  Law  Review  for  January,  1874,  may  be  found  many  refer- 
ences and  examples  showing  that  law  and  lawyers  have  generally /ared  very  unfairly 
in  literature  outside  of  its  own  professional  authors.  This  is  because  it  was  not 
nndenitood  by  popular  authors,  or  because  the  authors  wished  to  please  the 
popular  opinion  and  pander  to  a  mistaken  notion.  It  is  not  surprising  to  us  that 
when  the  law  would  convict  and  punish  for  witchcraft,  and  when  torture  was  resorted 
to  for  evidence,  and  also  as  a  punishment  for  those  who  were  found  guilty  "  by  the 
Court,"  that  popular  opinion  should  take  rather  a  gloomy  view  of  its  uses. 

Many  of  the  old  proverbs  were  founded  in  their  day  upon  truth,  and  those  that 
denounce  the  law  and  lawyers  may  be  true  yet  in  some  countries  and  under  some 
goyemments,  but  this  is  only  when  the  law's  uses  are,  for  purposes  of  Church  or 
State,  grossly  perverted.  We  will  cite  some  proverbs  and  extracts  from  poetry  which 
can  not  be  found  in  the  article  first  above  referred  to: 

In  a  thonsand  poands  of  law  there  is  not  an  onnce  of  love,— OM  Proverb, 

The  law  Is  act  the  same  at  morning  and  night~OI<X  Proverb. 

The  wont  of  law  Is,  that  the  one  salt  breeds  tweaty.-^patUah  Proverb, 

A  good  lawyer,  an  eril  odghbor.—OM  Proverb, 

Law  can  not  persoade  where  it  can  not  paaish. — Old  Proverb, 

Lawyers'  houses  are  bnilt  on  the  heads  of  fools.— Old  Proverb, 

Uiwyers'  gowns  are  lined  with  the  wilfnllnese  of  their  die  jts.— Oid  Proverb, 

Law-makers  should  ns'  be  law-breaker*.— <fi)loo<M«A  Proverb. 

Law's  costly,  tak  a  pint  an'  *gree,-'BeoU(th  Proverb, 

Laws  catch  flies,  bnt  let  hornets  go  free.— OM  Proverb. 

Law  is  a  bottomless  pit;  it  is  a  cormorant,  a  harpy  that  devours  everything.— Dr.  ArbuthnoVM 

History  t^  John  BuU.  « 

Low  is  a  torment  of  all  torments.— (MioayV  CheaU  of  Seapin. 
Old  father  antic  the  law.— ^S7kzA»pear«'t  Henry  IV. 
Laws  grind  (he  poor,  and  rich  men  role  the  law.— &o<dfm«A'«  Traveller, 

The  cliaripe  is  prepared,  the  lawyers  are  met, 
The  jvdges  all  ranged^-a  terrible  show.— Ctaj/'f  Beggars*  Opera, 
**Law  was  designed  to  keep  a  state  in  peace, 

To  paoish  robbery,  that  wrong  might  cease, 

'  o  be  impregnable,  a  constant  fort, 

To  which  the  weak  and  injured  might  resort. 
Bat  these  perverted  minds  its  force  employ 

Not  to  protect  mankind,  bnt  to  annoy; 

And  long  as  anmnnitlon  can  be  found 

Ita  lightning  flashes  and  its  thunders  sound."— Oa6de'«  Borough, 

When  an  enlightened  and  great  poet  of  modem  times  writes  under  the  administra- 
tion of  the  Boman  Civil  Law,  which  grew  up  and  matured  on  the  banks  of  the 
Tiber  by  the  accumulated  wisdom  of  the  philosophers,  sages  and  statesmen  of  Bome, 
he  expresses  a  different  view  of  the  law.  No  more  appropriate  quotation  can  con- 
clude this  article  than  what  he  says  of  it: 

Law,  nun's  sole  guardian  ever  since  the  time  when  the  old  Brazen  Age  in  sadness  saw  love  fly  the 
worlds— ^AiOer't  Waik. 

— ^.  F.  Daiiy  Register, 
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THE  NEWSPAPEE  IN  AMEEICA. 

Among  the  very  few  contributions  from  America  to  the  Vienna  Expoaitiony  which 
mitigated  in  some  measure  the  poignancy  of  our  disgrace  there,  was  a  collectioD  of 
about  six  thousand  specimens  of  American  newspapers.  There  was  aomethiog 
genuine  and  thorodghly  characteristic  in  this  display  of  a  force  for  which  the  ^ew 
World  is  so  greatly  distinguished,  and  yeiy  justly  the  collection  attracted  to  itself 
the  admiring  notice  of  nearly  all  intelligent  visitors,  and  very  fairly  won  the  "Medal 
of  Merit "  that  was  awarded  to  it  by  the  International  Jury.  It  would  be  moat 
ungrateful  for  us  to  foiget  that  the  credit  of  a  contribution  which  did  so  much  honor 
to  America,  at  a  time  when  even  a  little  honor  was  particularly  hard  to  be  got,  w» 
wholly  due  to  the  public  spirit,  sagacity,  and  invincible  industry  of  our  German 
fellow-citizeD,  the  well-known  publisher,  Mr.  E.  Steiger. 

We  have  recently  received  irom  Mr.  Steiger  a  finely  printed  oopy  of  a  catalogue 
of  his  now  celebrated  collection.  The  catalogue  embraces  the  names  and  brief  des- 
criptions of  about  three-quarters  of  the  newspapers  published  in  this  oountiy,  and 
quite  well  deserves  its  title  of  The  IModical  LiUraiurt  (f  tU  UnML  SUUet.  The 
value  of  the  catalogue  is  greatly  increased  by  the  indexes  which  are  appended  to  it. 
The  principal  index  relates  to  the  subject-matters  of  the  various  newspapers  in- 
cluded in  the  collection,  in  which  the  sub-divisions  are  so  minute  as  to  produce  four 
hundred  and  seventeen  difierent  headings.  Each  of  these  headings  Mr.  Steiger 
gives  in  six  languages — English,  German,  Dutch,  French,  Italian,  and  Spanish,  *'in 
order,"  as  he  says,  "  to  put  the  information  contained  in  this  catalogue  within  the 
reach  of  the  whole  world."  Thus,  Mr.  Steiger's  book  has  a  cosmopolitan  scope,  and 
u  likely  to  spread  into  many  lands  the  fame  of  the  vigor  and  vastneaa  of  American 
journalism. — Christian  Union. 
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HOMICIDE  AND  THE  DEFENSE  OF  INSANITY. 


The  criminal  law  of  a  country  is  a  mirror  in  which  the  civiliza- 
tion of  that  country  is  faithfully  photographed.     The  savage  law 
inevitably  springs  up,  a   natural  growth,  from  a   savage  people; 
weak  and  unreasonably  mild  laws,  from  a  weak  and  hesitating  peo- 
ple ;  while  a  firm,  evenly  poised  code,  dealing  out  sure,  certain,  but 
proportionate,  punishment  for  the  infraction  of  its  provisions,  is 
sure  to  be  the  result  of  a  high  state  of  progression,  working  in  har- 
mony with  a  high  standard  of  national  morality.     Couchatimacho, 
an  Indian  chief  of  the  Creek  tribe,  whose  town  was  on  the  banks 
of  the  Chattahoochee,  on  the  boundary  line  of  Alabama  and  Florida, 
for  the  offense  of  bigamy,  had  his  nose  cut  off,  and  was  afterwards 
seen  by  some  citizens,  who  are  yet  living,  wearing  an  artificial  nose 
made  of  beads.     The  old  English  law  books  teem  with  such  harsh 
words  as  "drawn    and  quartered."    Not  many  centuries   ago    a 
charge  of  criminal  conduct  was  allowed  by  law  to  be  settled  by 
wager  of  battle,  thereby  giving  national  acknowledgment  and  sup- 
port to  the  exploded  theory,  "might  makes  right." 

This  was  but  the  legitimate  fruitage  of  that  great  underlying 
necessity  which  called  into  life,  and  subsequently  held  together, 
those  vast  and  semi-lawless  organizations  of  knighthood,  which 
constituted  the  most  singular  and  attractive  phenomenon  of  all  past 


The  middle  or  historic  dark  ages,  especially  the  latter  part,  in 
their  history  typify  that  age  when  men  loved  humanity  and 
humane  laws,  but  judged  erringly  of  that  in  which  such  laws  con- 
sisted, when  they  should  be  enforced,  how  far,  and  when  to  cease, 
and  enforced  them  with  a  rigidity,  and  to  an  extent,  which  defeated 
the  cherished  object. 
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The  Tartars,  a  warlike  race  of  nomads^  under  Gengis  Khao,  held 
it  a  capital  crime  to  strike  a  horse  with  a  bridle,  yet  they  admitted 
robbery,  and  even  murder,  to  go  unpunished.  (See  Carpin's  Letters, 
written  1246.)     The  laws   of   Sparta  once   made  thieves  of  the 
youths  of  that  hardy  people  by  compulsion ;  and  the  Aztecs,  as  a 
part  of  their  criminal  code,  as  well  as  a  religious  service,  sacrificed 
prisoners    of   war  and    domestic    ofiPenders    in  the   most  brutal 
butchery.     The  dark  moral  ages  of  the  world,  with   their  varied 
•changes  can   be  clearly  traced  along  the  shores  of  time   by  the 
measure  of   punishment  meted  out  to  the  offenders  of  the  hw. 
The  laws  of  Catholic  Europe,  sanctioning  the  inhuman  torturing  of 
spiritual  offenders  in  the  Shevlan  days  of  the  fourteenth,  fifteenth 
and  sixteenth  centuries,  stamp  with  photographic  correctness  ilpon 
that  age  the  impress  of  dark  and  unmerciAil  bigotry.     Even  our 
own  America,  the  far-fiimed  ^'land  of  the  free  and  home  of  the 
brave,^^  has  witnessed  the  strange  spectacle  of  a  mortal,  erring  as 
perhaps  all  do,  expatiating  upon  the  scaffold  the  supposed  offense 
of  witchery. 

All  governments  are  but  the  aggregate  public  sentiments  of  the 
people  over  whom  they  exist ;  and  all  people  act  as  the  moral  and 
intellectual  lights  before  them  prompt.  All  the  various  human 
necessities  being  equal  or  normal,  the  criminal  code  of  a  people 
will  be  a  type  of  their  mental  and  moral  status,  as  faithful  as  the 
echo  to  its  mother  sound.  Of  course,  when  a  crisis  has  been 
reached  in  the  affairs  of  men,  the  dread  of  change  in  one  and  the 
desire  for  revolution  in  another,  the  active  vital  interests  of  each 
member  spurring  him  into  an  abnormal  activity,  lay  low  the  baz^ 
riers  of  cool  judgment,  and  may,  in  the  hour  of  heat  and  fipenzy, 
create  a  being  which,  like  that  of  Frankenstein,  amazes  its  creator 
by  its  malignant  magnitude.  Such  hasty  acts  are  the  proper  fruits 
of  that  universal  law  of  nature  which  has  been  frequently  called 
"change  and  decay,"  but  which  should  properly  be  termed  action 
and  reaction. 

A  violent  impulse  driving  us  to  action  beyond  what  the  real 
exigencies  of  the  occasion  require,  calls  for  a  corresponding  reac- 
tion, which  again  becomes  a  primary  action  to  give  birth  to  a 
second  reaction,  and  so  on  ad  infinitum,  but  modified  ever  by 
judgment  and  the  concurrence  of  circumstances.  The  sum  tota1| 
then,  of  human  accomplishments,  is  the  result  of  aggregated  action 
and  reaction.  Even  man  himself  is  in  his  material  organism  but 
^  this  theory.     His  creation  and  growth  to  manhood's  prime 
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IS  the  result  of  a  chemioal  action,  his  decline  and  death  of  a  chemical 
readion.  Attraction  and  repulsion^  or  action  and  reaction^  are  the 
two  great  vital  universal  powers  of  the  material  world. 

In  excitements  of  an  universal  character  which  bring  out  the 
conflicting  elements  of  a  community,  any  unwise  law  may  be 
enacted  as  its  oflfepring.  There  is  no  rule  by  w"hich  to  determine 
in  what  direction  a  chopping  sea  will  ultimately  direct  its  current. 
So^  when  public  bodies  become  as  a  chopping  sea  by  reason  of  many 
conflicting  interests  and  counter-currents,  it  is  impossible  to  foretell 
ibe  result.  Hence,  such  acts  not  being  the  exponent  of  the  true 
status  of  the  people  by  whom  it  was  inaugurated,  must  be  admitted 
B3  exceptions.  Yet  the  rule  stands.  A  celebrated  man  once 
remarked  that  he  could  tell  a  people  by  their  school-houses  and 
grave-yards;  he  might  have  added,  a  nation  is  known  by  its 
criminal  code. 

Criminal  law  is,  of  course,  not  the  only  mirror  in  which  we  see 
ourselves  nationally  or  publicly;  the  civil  municipal  law  sometimes 
furnishes  a  true  criterion.  The  usury  laws  of  the  various  States 
furnish  a  splendid  illustration.  And  here  we  would  remark,  that 
this  last  mentioned  class  of  laws  presents  one  of  the  most  striking 
illustrations  of  that  infatuation  which  bows  the  mind  in  adoration 
to  antiquity.  Here  we  see  modern  progress  recognizing  the  fungus 
growth  of  a  barbaric  age,  the  spurious  offspring  of  a  misjudging 
and  misguided  spirit  of  humanity.  The  law  on  the  production  of 
evidence  is  also*  a  good  illustration.  But  the  most  obvious  and 
unmistaken  deduction  is  forced  upon  us  by  the  exemption  laws. 
In  Alabama  (and  I  presume  in  most  of  the  States),  this  branch  of 
our  system  has  been  growing  continuously  from  the  day  she  became 
a  State.  It  will  be  remembered  that  in  the  not  very  distant  past  in 
^England,  from  whom  we  borrowed  much  of  our  laws,  the  "Insol- 
vent Debtor's  Act'*  was  passed  to  release  from  imprisonment  for 
debt.  That  acts  amendatory  and  supplemental  followed  both  in 
England  and  America,  enlarging  the  privileges  of  the  debtor  and 
jestricting  the  power  of  the  creditor,  is  an  undisputed  question  of 
legal  history.  At  first,  Alabama  allowed  a  small  exemption  of 
specific  articles,  such  as  was  almost  absolutely  necessary  to  enable 
the  debtor's  family  to  sustain  life.  Since  the  close  of  the  war 
between  the  States,  we  have  had,  part  of  the  time,  an  exemption 
covering  as  much  as  five  thousat^l  dollars'  worth  of  property.  The 
Xiegidature  at  its  session  of  1872-3,  being  disgusted  with  such  a 
pet  monstrosity  of  executive,  legislative  and  judicial  demagogues^ 
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by  what  purports  to  be  a  declarative  statut-e,  limits  and  restricts' 
this  overgrown  branch  of  our  jurisprudence.  Lest  I  may  be 
taken  to  task  for  using  the  expression,  "judicial  demagogues" 
I  will  refer  to  my  authority.  See  the  unwarranted  didum 
of  Justice  Peters  in  the  case  of  KimbaU  v.  Greig,  47  Ala.,  230,  on 
this  branch  of  law,,  and  his  opinion  in  Webb  v.  Edwards^  46  Ala., 
17.  This  latter  decision  is  a  construction  of  the  exemption  statutes; 
which  he  expounds,  if  not  in  so  many  words,  at  least  substantially, 
by  the  rule  obtaining  in  the  construction  of  remedial  statutes,. 
liberally  expounded,  to  suppress  the  evil  and  advance  the  remedy. 
What  evil  is  to  be  suppressed?  Justice  Peters  says,  the  liability  one 
is  under  to  pay  his  honest  debts.  What  is  the  remedy?  To  virtu- 
ally repudiate  his  contracts^  take  shelter  under  the  law,  and  allow 
just  debts  to  go  unpaid.  Such  is  substantially  the  spirit  of  the 
decision  cited. 

It  will  appear  by  a  glance  that  this  false  humanity  towards 
debtors  has  been  gaining  ground  until  it  has  assumed  wonderful 
proportions.  But  its  pace  has  been  rapid  only  to  keep  step  with 
universal  suffrage,  until  to-day  it  assumes  the  phase  of  offering  a 
premium  for  dishonesty.  Demagoguism  being  one  of  the  chief 
elements  in  our  political  intercourse,  and  obsequiousness  and  plun- 
der in  office  the  order  of  the  day,  those  sentiments  seem  fixed  in 
the  body  of  our  laws,  pandering  ever  to  the  unjust  whims  of  a  mis- 
taken people,  and  loading  down  the  best  interests  of  the  country 
with  a  self-assumed  burden  for  which  there  is  no  necessity. 

But  these  are  merely  offered  as  evidences  going  to  prove  our  gen- 
eral proposition,  that  the  code  of  laws  of  any  people,  and  espe- 
cially the  criminal  code,  is  a  stereotype  of  the  civilization  of  that 
people. 

The  application  of  this  principle  to  the  branch  of  law  upon 
which  we  propose  to  base  this  article,  must  be,  fix)m  its  peculiar 
nature,  strikingly  obvious  to  every  one.  For  of  all  branches  of 
our  jurisprudence,  none  so  thoroughly  enlists  the  sympathies  of 
mankind  as  that  wherein  the  heaviest  and  severest  punishments 
are  inflicted,  and  none  other  is  so  infallible  a  guide  to  the  absolute 
status  of  bivilization. 

My  original  intention  was  not  to  write  a  general  disquisition  on  the 
spirit  of  laws,  but  merely  to  point  out  a  few  of  the  most  compre- 
hensive landmarks  of  the  substantive  crime  of  homicide,  extended 
only  so  far  as  is  necessary  to  properly  understand  the  defense  of 
insanity.     I  speak  only  of  homicide,  because  whatever  rule  applies 
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to  this  defense^  under  a  charge  of  homioide,  will  be  equally  avails 
able  under  an  indictment  for  any  other  crime.  I  say  this  is  the 
role,  yet  in  the  several  States  there  may  be^  and  doubtless  are,  depart- 
ures therefrom,  resulting  either  from  the  tendency  of  the  public 
mind  operating  upon  the  judiciary  until  the  old  landmarks,  or  at; 
least  the  original  rule  has  been  left,  or  by  State  statute.  It  is 
difficult  to  see  how  this  rule  should  have  an  e:(ception,  since  the 
crime  consists  not  more  in  the  act  than  in  the  intent  with  which  the 
act  is  done.  The  intent  has  always  been  held  to  be  the  gravamen  of 
crime,  but  in  those  cases  where  the  intent  may  be  general  as  contra- 
distinguished from  speoifie,  the  exception  may  possibly  find  some- 
where to  rest. 

The  law  of  homicide,  with  its  distinctions  at  common  law,  is  not 
very  extensively  usefril  in  this  State,  since  we  have  a  statute  draw- 
ing the  distinctions  between  the  several  grades. 

The  first  most  natural  division  of  homicide  is  into :  1.  Murder. 
2.  Manslaughter.    3.  Justifiable  homicide. 

Murder  is  again  subdivided  into  murder  in  the  first  and  second 
degrees.  By  statute,  in  Alabama,  "every  homicide  perpetrated  by 
poison,  lying  in  wait,  or  any  other  kind  of  willful,  deliberate,  mali- 
cious and  premeditated  killing,  or  committed  in  the  perpetration  of, 
or  the  attempt  to  perpetrate  any  arson,  rape,  robbery  or  burglary, 
or  perpetrated  from  any  premeditated  design,  unlawfiilly  and  mali- 
ciously to  effect  the  death  of  any  human  being  other  than  him  who 
is  killed;  or  perpetrated  by  any  act  greatly  dangerous  to  the 
lives  of  others,  and  evidencing  a  depraved  mind,  regardless  of 
human  life,  although  without  any  preconceived  purpose  to  deprive 
any  particular  person  of  life,  is  murder  in  the  first  degree ;  and 
every  other  homicide  committed  under  such  circunstances  as  would 
have  constituted  murder  at  common  law,  is  murder  in  the  second 
degree :''     Revised  Code,  Section  3653. 

''Killing  by  fight  in  single  combat,  commonly  called  a  duel,  with 
deadly  weapons,  is  murder  in  the  second  degree :"  Revised  Code, 
section  3655. 

''  When  the  killing,  in  a  sudden  rencounter  or  afiray,  is  caused 
by  the  assailant  by  the  use  of  a  deadly  weapon,  which  was  concealed 
before  the  commencement  of  the  fight,  his  adversary  having  no 
deadly  weapon  drawn,  such  killing  is  murder  in  the  second  degree, 
and  may,  according  to  the  circumstances,  be  murder  in  the  first 
degree: "     Revised  Code,  Section  3656. 

Murder  at  common  law  is  defined  to  be  when   ^'  one  of  sound 
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mind  and  discretion  unlawiully  kills  a  reasonable  creature  in  being 
with  malice  aforethought^  either  expressed  or  implied : ''     Black. 
Com.^  Vol.  4. 

J^The  act  must  be  committed  by  "one  of  sound  mind  and  discretion," 
for  no  lunatic,  non  compos  mentis,  or  in&nt  of  very  tender  years, 
can  commit  this  offense.  The  investigation  in  the  case  of  the 
infant  is  addressed  to  the  doli  capa>x,  or  power  of  discerning  the 
evil  of  the  act.  An  in&nt  of  eight  years  was  executed  for  the 
murder  of  his  playmate,  the  hiding  of  the  dead  body  being  con^d- 
ered,  on  trial,  ample  proof  of  the  doli  capaa.  As  to  that  part 
referring  to  the  defense  of  unsoundness  of  mind,  I  will  only  here 
observe  that  it  will  be  referred  to  hereafter. 

The  killing  must  be  "unlawftil,"  for  otherwise,  a  high  sheriff  would 
be  guilty  of  murder  in  executing  the  death  penalty  upon  a  convict. 

It  must  be  also  a  "  reasonable  creature  in  being,''  for  at  EngUsh 
common  law  a  child  in  ventre  sa  mere  was  not  the  subject  of  murder, 
but  if  killed  by  the  administering  of  drugs,  abortion,  or  the  like, 
it  was  a  very  high  misprision.  But  in  this  State  it  is  murder  to  kill 
a  child  quick  in  ventre  sa  mere,  if  the  other  necessary  elements  of 
murder  are  present. 

The  old  English  law  books  also  held  that  the  slain  must  be  '^  under 
the  king's  peace,"  which  meant  nothing  more  than  that  he  should  be 
under  the  protection  of  the  law.  An  alien  enemy  might,  at  com- 
mon law,  be  slain  without  violating  the  law  against  homicide. 

The  most  noted  element  in  this  offense  is  the  "  malice  afore- 
thought" with  which  the  deed  is  committed.  This  is  the  element 
which  distinguishes  murder  from  all  other  classes  of  homicide. 
This  "malice  aforethought,"  or  malitio  precognUa,  is  divided  into 
malice  expressed  and  malice  implied.  The  first  is  when,  by  some 
external  evidence,  the  specific  design  is  made  manifest.  To  slay  in 
a  duel  is  an  instance  of  expressed  malice,  and  was,  at  common  law, 
murder,  and  might  be  murder  in  either  degree,  as  the  circumstances 
in  each  case  might  determine. 

In  Alabama,  the  common  law  is  so  &r  modified  that  such  killing 
is  murder  in  the  second  degree  only,  and  can  by  no  possibility  be 
made  murder  in  the  first  degree,  while  the  statute  stands  unchanged : 
Revised  Code,  Section  3655. 

A  general  or  implied  malice  is  where  it  has  no  specific  object,  bat 
is  evidenced  by  a  sweeping  disregard  for  the  lives  and  liberties  of 
all  men,  and  a  fixed  purpose  to  do  an  injury  to  some  one,  without 
"  '*4fying.     If  one  discharge  his  gun  into  a  multitude  whereby 
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another  is  killed,  this  is  murder;  the  malice  being  ii^iplied  from  the 
general  malevolence  of  the  act,  although  the  party  firing  may  not 
know  the  slain.  Should  the  circumstances  of  the  killing  show  the 
slayer  to  have  been  actuated  by  a  sweeping  malevolence  to  all  man- 
kind, or  that  he  was  an  enemy  to  all  the  human  &mily,  the  law  will 
from  such  circumstances,  in  the  absence  of  rebutting  proof,  imply 
the  malice  and  hold  him  guilty  of  murder.  When  the  implication 
of  malice  is  sufficiently  strong  to  convict  the  accused  of  murder,  it 
may  be  murder  in  the  first  degree  as  well  as  in  the  second,  for  the 
distinction  between  expressed  and  implied  malice  has  no  bearing 
upon  the  several  degrees  of  this  great  crime. 

The  laws  of  Alabama  have  peculiarities,  perhaps,  as  compared 
with  those  of  other  States  of  the  Union,  growing  out  of  the  peculiar 
statutes  of  each  State,  and  perchance  from  a  difierence  in  the  tastes 
and  genius  of  the  people.  But  the  changes  or  differences  from  the 
latter  cause  must  be  very  slight,  scarcely  enough  of  themselves  to  be 
called  a  change.  So  far  as  the  great  underlying  principles  are 
concerned,  these  changes  are  mere  son^  and  nothing  more. 

In  this  State  the  criminal  common  law  is  identical  with  in  most 
instances,  and  in  all  others  drawn  from,  the  great  body  of  the  Eng- 
lish law.  If  that  law  requires  a  certain  thing  to  be  done  as  a  con- 
dition precedent,  either  criminally  or  civilly,  in  general  our  law 
requires  the  same.  It  has  been  heretofore  held  that  when  the  Eng- 
lish common  law  required  one  to  retreat  as  far  as  possible,  and 
decline  a  combat  when  assailed,  our  law  required  the  same :  Pier- 
son  vs.  The  State,  12  Ala.,  149. 

But  while  this  is  res  adjudicata  in  this  State,  it  takes  no  great 
extent  of  prophetic  vision  to  see  at  no  distance  a  change  of  material 
purport  involving  this  principle.  The  same  spirit  which  changed 
the  common  law  when  it  would  not  justify  a  battery,  or  striking,  for 
abusive  words  or  opprobrious  epithets,  and  allowed  such  provoca- 
tion to  be  given  in  evidence  on  the  trial  for  an  assault,  assault  and 
battery,  or  an  aflray,  in  extenuation,  mitigation,  and  even  in  justifi- 
cation of  the  penalty,  has  been  breathing  into  the  Legislature  and 
Judiciary  a  new  spirit.  Opprobrious  words  may,  in  Alabama,  under 
Bome  circumstances  when  uttered  by  the  slain  immediately  before  the 
killing,  be  looked  to  by  the  jury  for  the  purpose  of  lessening  the 
offense  from  murder  to  manslaughter. 

The  case  of  Flanagan  vs.  State,  46  Ala.,  703,  seems  to  me  to  rise 
higher  in  the  social  elements,  and  to  give  earnest  of  a  change  in  the 
harsh  rules  of  common  law  to  a  greater  exteut  than  any  in  this 
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State.    Though  tested  by  that  rigiditj  of  coBstruction  which  regards 
as  rea  adjudioata  only  that  which  was  decided  upon  a  point  neces- 
sarily involved  in  the  record,  yet  it  goes  fer  to  mollify  the  harsh 
spirit  of  ancient  times,  and  to  put  the  criminal  kw  upon  a  footing 
in  harmony  with  the  intelligence  and  humanity  of  the  age.    It 
prognosticates  an  era  in  the  jurisprudence  of  this  great  common- 
wealth whose  advent  would  be  hailed  as  one-  of  the  most  healthy 
symptoms  of  this  age,  replete  as  it  is  with  those  of  an  unhealthy 
character.     No  doubt  can  be  indulged  for  a  moment  of  the  purity  of 
the  spirit  animating  that  decision,  and  we  may  sincerely  trust  that 
the  day  is  not  far  distant  when  the  law  will  so  hedge  around  the 
lives  and  honor  of  the  citizens  that  such  provocatians  may  even 
amount  to  a  justification  when  pleaded  by  the  accused.     The  case 
of  Bohannan  vs.  Commonwealth,  8  Bush.,  481^  (also  found  in  8  Amer- 
ican Rep.,  474,)  is  also  a  case  which  pioneers  a  more  liberal  system 
of  criminal  jurisprudence.     I  do  not  mean  by  the  use  of  the  term 
"  liberal  *'  that  they  are  or  should  bi&  so  lenient  as  to  discharge  everj 
person  charged  with  crime,  but  that  liberalism  which  secures  to  men 
government  by  law  in  harmony  with  the  genius  and  spirit  of  an 
enlightened  age,  or  at  least,  of  the  age  in  which  they  live ;  a  liber- 
alism as  far  from  promoting  by  its  laxity  a  disregard  of  the  liberty 
of  the  person,  as  from  the  victimizing  a  man,  innocent  in  the  eyes 
of  social  tenets,  through  the  stubborn  and  unrelenting  rules  of  a 
people  whose  customs  were  not  ours,  whose  government  was  not 
ours,  whose  circumstances  were  not  kindred  to  ours,  and  who  cen- 
turies ago  passed  off  the  stage  of  human  events  forever.     The  case 
of  Flanagan  vs.  State,   supra,  was  about  as  follows:    Flanagan 
appeared  late  in  the  evening  at  a  store  where  Fcveral  persons  were 
assembled,  wearing  a  slouched  hat  and  overcoat.     He  asked  if  any 
one  had  passed,  and  was  answered  in  the  negative.     In  a  few  min- 
utes a  horseman  approached,  when  Flanagan  walked  into  the  mid- 
dle of  the  street,  and  as  the  horseman  drew  near  peered  into  his 
&ce  as  if  to  see  who  he  was,  and  immediately  commenced  firing  at 
the  rider,   who   fell  and  soon  died.     Flanagan   was   immediately 
arrested  by  a  policeman  who  made  a  remark  to  the  prisoner  that  he 
regretted  not  knowing  him  sooner,  to  which  he  replied,  "  Yes,  if 
you  had  I  would  not  have  done  what  I  wanted  to  do."    Flanagan 
offered  to  prove  upon  the  trial  in  the  City  Court  af  Mobile,  as  a 
motive  for  the  killing,  that  the  slain  had  defioured  a  young  sister 
of  his   under  pretext  and   promise  of   marriage;    that  he    had 
been  summoned  from  Selma  to  attend  the '  marriage,  and  that  the 
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slaiD  had  written  his  sister  a  note  to  the  effect  that  he  would  not 
marry  any  woman  whom  he  could  seduce.  All  this  information 
had  been  imparted  to  Flanagan  only  an  hour  or  two  before  the  kill- 
ing. The  Court  would  not  admit  the  evidence  offered,  when,  on 
appeal  to  the  Supreme  Court,  it  was  held  to  be  error  and  the  evi- 
dence admissible  to  reduce  the  offense  to  one  of  the  lower  grades  of 
homicide,  to  be  determined  by  the  jury. 

This  can  not  be  reconciled  with  the  letter  of  the  common  law, 
and  must  be  construed  as  one  step,  at  least,  towards  its  modifica- 
tion. 

Malice  has  been  implied,  in  this  State,  &om  the  killing  of  an 
in&nt  by  its  mother,  who  beat  it  on  the  head  with  an  instrument 
calculated  to  produce  death,  but  the  Court  says  that  such  implica- 
tion would  not  be  usually  indulged  if  the  child  was  capable  of 
taking  her  life,  and  was  attempting  to  do  so  with  means  adequate  to 
the  accomplishment  of  that  end.  So,  if  one  attempting  to  commit 
a  felony  kills  another,  beyond  his  intent,  it  is  murder ;  but  if  he 
were  only  attempting  to  commit  a  misdemeanor,  as  a  mere  civil 
trespass,  it  will  be  manslaughter.  So  when  one  takes  life  with 
a  deadly  weapon  the  law  presumes  that  it  was  done  with  malice,  and 
imposes  upon  the  accused  the  burden,  or  onuSj  of  rebutting  this  pre- 
sumption. But,  to  this  must  be  added  the  qualification  that  the  rule 
is  correct  as  stated,  unless  the  evidence  which  proves  the  killing 
shows  it  to  have  been  done  without  malice.  No  words  of  reproach, 
however  grievous,  provoking  action  or  the  like,  unconnected  with 
an  assault  upon  the  person,  will  justify  a  killing,  or  make  it  any 
the  less  murder ;  and  for  a  stronger  reason  this  is  true  when  the 
slayer  uses  a  deadly  weapon,  or  otherwise  manifests  an  intention  to 
kill  or  do  some  great  bodily  harm :  Morris  vs.  StdtCy  25  Ala.,  57. 
A  mere  civil  trespass  upon  a  man's  house  or  premises,  unaccom- 
panied by  such  force  as  would  make  it  a  breach  of  the  peace,  is  not 
sufficient  provocation  to  reduce  the  killing  to  manslaughter,  if  com- 
mitted with  a  deadly  weapon  and  under  such  circumstances  as  that 
the  law  would  therefrom  imply  malice :  Carrol  vs.  SUxie,  23  Ala., 
28.  If  the  trespass  is  forcible,  the  owner  may  resist  the  entry,  but 
he  has  no  right  to  kill  the  trespasser  unless  it  is  rendered  necessary 
to  prevent  a  felonious  destruction  of  his  property,  or  to  defend  him- 
self against  loss  of  life  or  limb,  or  great  bodily  harm ;  and  the 
danger  to  his  life,  limb,  or  of  the  great  bodily  harm,  must  be  immi- 
nent or  impending;  or,  at  least,  must  be  of  such  a  character  as  to 
create  in  the  mind  of  the  slayer  the  honest  impression  that  the 
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necessity  to  kill  to  save  himself  from  such  loss  is  imperious  and 
pressing;  and  yet  if  either  of  these  real  or  apparent  necessities 
exists,  and  it  clearly  appears  that  the  killing  was  done  with  malice, 
either  expressed  or  implied,  it  will  be  murder.  Some  of  the  law 
books  hold  that  the  circumstances  must  be  such  to  justify  the  slayer 
as  would  create  in  the  mind  of  a  reasonable  man  the  apprehension 
that  the  necessity  for  killing  was  imperious.  Such,  I  submit,  can- 
not be  just,  nor  can  one  be  brought  to  the  conviction  that  such  is  a 
sound  exposition  of  the  law. 

The  incorporation  into  the  definition  of  the  term  "reasonable" 
seems  to  me  to  superadd  a  new  element  unknown  to  the  policy  and 
spirit  of  criminal  law.     Suppose  the  accused  be  not  a  "reasonable" 
man  in  a  conflict,  yet  honestly  believes  such   impending  danger 
requires  him  to  strike  for  the  preservation  of  his  life,  the  circum- 
stances would  be  no  justification  because  he  did  not  look  at  them  as 
a  reasonable  man  would.     This  would  be  to  convict  and  punish  him 
because  he  was  not  more  than  a  wise  Creator  made  him.    Surely,  in 
justice,  he  would  not  be  guilty,  although  a  "  reasonable  "  man  might 
not  have  thought  the  necessity  urgent,  when  he,  exercising  his  best 
judgment,  honestly  thought  that  it  was  so  urgent  as  to  legally  per- 
mit him  to  slay  his  adversary.     Since  the  intent  is  the  gravamen  of 
the  ofleiise,  it  appears  that  an  honest  impression  that  such  necessity 
existed  is,  or  at  least  ought  to  be,  sufficient  to  acquit  the  slayer.    If 
several  participate  in  a  murder  by  preconcerted  arrangement,  and 
another  not  privy  to  such  common  design  participates,  he  is  not,  as  a 
sequence  to  the  guilt  of  the  others,  a  murderer,  but  may  be  so  held 
if  the  circumstances  warrant  such  finding  when  taken   independent 
of  the  common  design  originally  existing  among  the  first  conspira- 
tors :     Frank  vs.  State,  27  Ala.,  37.     If  one  sees  another  about  to 
perpetrate  a  felony  he  may  use  force  if  necessary  to  prevent  it,  and 
if  while  so  engaged  he  is  intentionally  slain,  it  is  murder;  so  if  one 
deliberately  kills  another  to  prevent  a  mere  trespass  upon  property, 
whether  such  killing  was  necessary  or  not  to  prevent  such  trespass, 
it  is  murder ;  but  if  the  trespass  be  to  the  person  of  the  slayer,  and 
no  specific  circumstances  intervene  to  show  malice  aforethought,  it 
will  be  held  manslaughter  only.    One  may  resist  an  assault  upon 
his  person  but  must  not  use  force  greatly  disproportionate  to  that 
used  towards  him ;  or  in  other  words,  he  is  allowed  to  defend  him- 
self, and  nothing  more.     If  he  is  assaulted  with  the  hand  merely 
he  is  not  justified  in  shooting,  except,  perhaps,  where  the  assaulting 
party  was  greatly  above   the   size   and   physical  strength   of  the 
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assailed,  and  was  a  man  of  great  recklessness  af  action,  and  danger- 
ous in  difiEiculty ;  then,  probably,  the  assaulted  would  be  justified  in 
using  a  deadly  weapon.     If  the  use  of  such  a  weapon  was,  in  his 
honest  opinion,  absolutely  necessary  to  defend  himself  from  death  or 
great  bodily  injury,  he  would  be  protected  by  a  wise  law.     All 
criminal  law  allows  such  resistance  to  be  made  as  is  necessary  to  a 
defense  of  the  person.     But  here   another  distinction   interposes. 
When  there  is  a  reasonable  apprehension  that  only  a  trespass  will 
be  committed  upon  either  persqn  or  property,  it  wiJl  not  justify  a 
killing;  but  when  the  attack  would  amount  to  a  felony,  then  the 
killing  may  be  justifiable.     So,  when  death  results  from  a  wound, 
within  a  year  and  a  day,  the  person  inflicting  it  is  responsible  for 
its  consequences,  although  the  deceased  might  have  recovered  by  the 
exercise  of  more  care  and  prudence.    But  if  the  wound  be  not  dan- 
gerous in  itself,  and  the  death  which  ensues  was  evidently  occasioned 
by  the  grossly  erroneous  treatment  of  it,  the  original  author  will 
not  be  accountable  as  for  murder;  but  if  the  wound  was  in  itself 
mortal  or  dangerous,  the  person  who  inflicted  it  can  not  shelter  him- 
self under  the  plea  of  erroneous  treatment.     If  the  death  of  the 
deoeased  was  accelerated  by  the,vioIence  of  the  prisoner,  his  guilt  is 
not  extenuated  because  death  might  and  probably  would  have  been 
the  result  of  a  disease  with  which  the  deceased  was  afflicted  at  the 
time  of  the  violence :    Siaie  vs.  Moreo,  2  Ala.,  275.     The  proof 
showing  the  commission  of  a  felonious  homicide  perpetrated  by  the 
accused  by  lying  in  wait,  he  ofiered  evidence  that  deceased  had  often 
threatened  his  life,  and  the  day  before  the  killing  had  lain  in  wait 
in  the  woods  to  shoot  him,  and  that  this  was  known  to  the  accused 
before  the  killing ;  but  accused  also  stated  in   reply  to  a  question 
from  the  Court,  that  he  did  not  expect  to  show  any  act  done  by 
deceased  at  the  time  of  the  killing  indicating  an  intention  to  kill 
accused  or  do  him  great  bodily  harm,  but  that  he  did  expect  to  show 
such  act  on  the  part  of  deceased  as  late  as  the  evening  before  the 
killing,  and  thereupon  the  Court  rejected  the  evidence ;  it  was  held 
that  the .  evidence  was  incompetent  either  to  justify  or  excuse  the 
homicide,  and  as  that  was  the  only  purpose  for  which  it  was  offered 
the  evidence  was  rightfully  excluded :     Hughey  vs.  Skdey  47  Ala., 
97.     But  any  fact  which  tends  to   show   the  real  motive  of  the 
accused  in  killing  the  deceased  is  relevant  evidence,  whether  offered 
in  prosecution  or  defense :     Flanagan  vs.  Stxde,  supra. 

The  case  of  Bohannan  vs.  Commonwealth,  supra,  seems  to  conflict 
slightly  with  the  case  of  Hughey  vs.  State,  supra.  Here  the  deceased. 
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Cook,  was  shown  to  be  a  man  of  lawless  habits,  overbearing,  vin- 
dictive and  revengefiil,  and  very  resolute  in  the  execution  of  his 
pltos  of  vengeance  against  those  who  had  incurred  his  displeasure; 
that  he  was  at  the  head  of,  or  at  least  belonged  to,  a  band  of  lawless 
men,  secretly  organized,  who  set  the  law  at  open  defiance,  and  whose 
members  committed  crimes  upon  persons  whom,  they  charged,  wew 
themselves  criminals  and  beyond  the  reach  of  the  laws  of  Ken- 
tucky. Cook  had,  some  months  before  his  death,  become  hostile  to 
Bohannan,  avowing  himself  to  be  -his  enemy,  and  several  times 
openly  threatening  to  take  his  life ;  all  of  which  threats  were  com- 
municated to  Bohannan.  Two  days  before  the  killing,  Cook,  with 
a  confederate,  made  an  attack  upon  Bohannan,  who  saved  himself 
by  deserting  his  horse  in  the  road  and  concealing  himself  in  a  field. 
Cook  made  threats  on  that  occasion  to  others,  that  he  intended  to 
kill  Bohannan  on  sight,  which  threat  was  communicated  to  Bohan- 
nan on  the  night  following.  On  the  morning  of  the  killing.  Cook 
was  trying  to  get  a  third  party  to  ascertain  for  him  Bohannan's 
whereabouts,  stating  that  he  was  anxious  to  get  the  information. 
On  that  morning  Bohannan  left  his  house  for  the  first  time  since  the 
first  assault,  taking  with  him  a  double-barreled  shot  gun,  and  soon 
met  Cook  in  a  railroad  cut  near  the  village  of  Bagdad.  Two  shots 
were  heard,  but  no  one  saw  the  rencounter.  Cook  was  found  a  few 
minutes  afterwards  lying  dead,  with  a  revolving  pistol  about  half 
way  out  of  his  pocket.  On  the  trial  the  Court  charged  the  jury, 
*'  that  they  can  not  acquit  the  defendant  on  account  of  any  danger, 
real  or  apparent,  not  existing,  or  not  on  reasonable  grounds  believed 
by  the  defendant  to  exist,  and  to  be  about  then  to  faU  upon  him  at  the 
time  of  the  killing  J'  This  was  held  to  be  error  as  infiringing  the 
true  spirit  of  self-defense,  and  the  Court  go  on  to  say  "that  the 
threats  of  a  lawless  and  desperate  man  do  not  authorize  the  person 
threatened  to  take  his  life,  nor  does  any  demonstration  of  hostility 
short  of  a  manifest  attempt  to  commit  a  felony  justify  a  measure  so 
extreme.  But  when  one's  life  has  been  repeatedly  threatened  by 
such  an  enemy ;  when  an  actual  attempt  has  been  made  to  assassin- 
ate him,  and  when  after  all  this,  members  of  his  family  have  been 
informed  by  his  assailant  that  he  is  to  be  killed  on  sight,  we  hold 
that  he  may  lawfully  arm  himself  to  resist  the  threatened  attack. 
He  may  leave  his  home  for  the  transaction  of  his  legitimate  busi- 
ness, or  for  any  lawful  and  proper  purpose ;  and  if  on  such  an  occa- 
sion he  casually  meet  his  enemy,  having  reason  to  believe  him  to 
^  «~-*ied  and  ready  to  execute  his  murderous  intentions,  and  he 
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does  believe,  and  from  the  threats,  the  previous  assault,  the  charac- 
ter of  the  man,  and  the  circumstances  attending  the  meeting,  he  has 
the  right  to  believe  that  the  presence  of  his  adversary  puts  his  life 
in  imminent  peril^  and  that  he  can  secure  his  personal  safety  in  no 
other  way  than  to  kill  him,  he  is  not  obliged  to  wait  until  he  is 
actually  assailed.  He  may  not  hunt  his  enemy  and  shoot  him  down 
like  a  wild  beast;  nor  has  he  a  right  to  luring  about  an  unnecessary 
meeting  in  order  to  have  a  pretext  to  slay  him ;  but  neither  reason 
nor  the  law  demands  that  he  should  give  up  his  business  and  aban-* 
don  society  to  avoid  such  a  meeting.'' 

This  decision  has  the  true  ring  of  progressive  justice,  and  enun- 
ciates a  sound  principle  of  human  conduct  and  accountability.  The 
old  common  law  retreat-to-the- wall,  or  run-if-you-can,  doctrine 
must  go  down  before  the  superior*  humanity  and  profound  wisdom 
of  this  doctrine.  Under  this  decision  one  may  not  be  forced  to 
drink  too  deep  of  the  cup  of  humiliation  that  he  may  obey  the  law. 
It  is  of  but  little  use  to  permit  the  assailed  to  draw  his  weapon  to 
protect  himself  only  after  his  assailant  has  his  pistol  leveled  at  his 
head^  or  his  knife  in  close  proximity  to  his  heart. 

The  examples  of  this  offense  may  be  carried  to  an  almost  indefi- 
nite extent;  in  truth,  it  is  as  susceptible  of  varied  illustrations  in 
its  many  phases  as  there  may  be  changes  in  the  vast  intricacies  of 
human  relationship. 

Manslaughter  is  the  unlawiul  killing  of  another  without  malice : 
4  Blackstone,  191.  This  homicide  differs  from  murder  in  that 
malice  is  not  an  ingredient  of  this  offense,  in  it  is  wanting  the  pres- 
ence of  that  unlawful  and  most  abhorrent  element  in  murder. 
Manslaughter  at  common  law  was  either  voluntary  upon  sudden 
heat,  or  involuntary,  or  unintentional,  but  in  the  commission 
of  an  unlawful  act.  If,  upon  sudden  anger,  two  fight,  and 
one  is  slain,  this  is  voluntary  manslaughter.  So  when  they  go  out 
to  fight  in  a  field ;  for  the  law  says  it  is  manslaughter  when  the 
sudden  heat  of  passion  has  not  had  time  or  opportunity  to  cool. 
When  two  are  friends  suddenly  grow  angry  and  fight,  and  one  stabs 
the  other  to  death,  while  the  use  of  the  deadly  weapon,  standing 
alone,  would  raise  the  presumption  of  malice  sufficient,  if  unex- 
plained, to  make  the  act  murder,  yet  the  circumstances  of  the 
killing  would  so  fiir  explain  the  use  of  the  knife  as  to  allow  no 
operation  for  the  legal  presumption,  and  it  would  be  held  voluntary 
manslaughter. 

Involuntary  manslaughter  is  where  the  killing  is  unintentional 
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and  results  from  the  performance  of  an  unlawful  act,  which,  if  pe^ 
formed,  would  amount  to  a  misdemeanor,  or  mere  trespass.  Wheo 
committed  in  the  performance  of  any  act  felonious  in  its  character, 
it  is  murder.  If  the  act  tended  to  bloodshed,  it  will  be  at  common 
law,  murder. 

In  this  State,  ^'manslaughter  by  voluntarily  depriving  a  human 
being  of  life,  is  manslaughter  in  the  first  degree;  and  man* 
slaughter  committed  under  any  other  circumstances,  is  man* 
slaughter*  in  the  second  degree :''     Revised  Code,  section  3659. 

Homicide  is  still  further  subdivided  into  excusable  and  justifiable 
homicides.  Murder  and  manslaughter  belong  to  the  class  offdoni- 
OU8  homicides,  which  we  have  briefly  noticed,  and  from  which  we 
will  pass  to  the  consideration  of  those  which  are  justifiable  and 
excusable.  To  the  former  no  guilt  whatever  is  attached,  and  to  the 
latter,  so  slight,  if  any  at  all  exists,  that  the  law,  in  regard  for  the 
frailties  of  human  organism,  will  excuse. 

When  an  officer,  inrtvie  officio,  executes  a  sentenced  convict,  if 
done  in  legal  manner,  and  at  the  time  ordered,  it  will  be  a  justifiable 
homicide.  It  must  be  done  to  satisfy  the  requirements  of  the  law, 
to  vindicate  and  preserve  the  outraged  majesty  of  society. 

If  such  officer  were  ordered  in  the  manner  prescribed  by  law  by 
judgment  of  a  Court  having  jurisdiction,  to  execute  a  criminal  by 
hanging,  and  such  officer  should  behead  him,  this  would  be  murder 
in  the  officer. 

Excusable  homicides  are  of  two  sorts,  either  per  ir^ortufdam,  (by 
misfortune),  or  ae  defendendo  (self-defense).  To  the  former  belong 
those  accidental  killings  which  flow  out  of  the  performance  of  a 
lawful  act. 

The  law  of  self-defense  commends  itself  more  to  the  careful  con- 
sideration of  the  legislator  and  legal  expounder  than  any  branch  in 
the  whole  range  of  that  almost  infinite  science.  In  the  multiform 
and  multitudinous  relations  of  to-day,  it  constitutes  a  question  not 
only  of  magnitude,  but  of  peculiar  difficulty.  Difficult,  because  the 
line  of  separation  between  this  defense  and  murder  is  of  the 
frailest  dimensions  in  many  instances.  All  of  our  ideas  of  justice 
and  natural  right,  are  in  complete  sympathy  with  the  right  of  self- 
defense,  but  where  this  ceases  and  aggression  commences  is  fre- 
quently a  question  of  difficulty.  As  before  said,  and  abundantly 
decided,  this  necessity  may  not  be  real,  but  is  sufficient  if  honestly 
thought  to  exist  by  the  slayer.  The  law  of  self-defense  rests  not 
more  upon  the  idea  that  the  assailed  may  slay  because  less  guilty  in 
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bringing  about  that  state  of  ftu;ts  necessitating  the  killings  than 
upon  the  indulgence  which  the  law  shows  to  the  frailties  of  human 
organism.  Extreme  terror  may  cause  one  to  imagine  that  his  life 
was  endangered^  and  thereupon  slay  an  innocent  man.  This  might 
not  be  called  a  "reasonable  apprehension,"  yet  it  might  be  such  an 
apprehension  that  it  would  take  from  the  slaying  all  of  its  crimi- 
nality— ^the  malicious  intent.  We  should  remember  that  in  all 
cases  of  homicide,  the  intent  mtist  appear  to  have  been  in  existence, 
going  along  with  the  act  and  giving  it  its  character.  Generally  the 
criminality  of  an  act  is  in  direct  ratio  with  its  immorality. 

The  rule  of  evidence  is  universal  that  the  onus  probandi  is  ffpoil' 
the  State  to  prove  the  allegations  of  the  indictment.  The  law  pre- 
sumes every  man  innocent  until  the  contrary  is  proven  beyond  all 
reasonable  doubt.  A  wide  difference  prevails  between  criminal  and 
civil  cases  with  respect  to  the  onus  probandi.  In  the  latter  case  the 
plaintiff  may  rest  his  case  upon  a  preponderance — ^the  merest  prima 
facie  showing,  the  law  in  most  instances  determining  what  is  and 
what  is  not  a  prima  fade  case.  But  in  criminal  law  the  onus 
is  upon  the  prosecution,  and  is  never  shifted  and  the  burden  thrown 
upon  the  defendant,  except  in  some  very  exceptional  instances.. 
What  is  a  doubt  suflBcient  to  acquit,  is  the  province  of  the  jury  to 
determine.  The  prima  fade  case  may,  in  civil  suits,  be  destroyed 
by  conflicting  evidence  destroying  the  preponderance,  but  in  crimi- 
nal cases  the  State  is  required  to  prove  beyond  all  reasonable  doubt 
the  facts  which  constitute  the  offense.  The  establishment  of  a 
prima  fad/e  case  merely,  as  in  civil  suits,  does  not  take  away  from 
the  defendant  the  presumption  of  innocence,  but  leaves  it  to  operate 
in  connection  with  and  in  aid  of  any  proof  offered  by  him  to  rebut 
or  impair  the  prima  fa/de  case  made  out  by  the  State :  Ogktree  vB^ 
State,  28  Ala.,  693 ;  State  vs.  Morler,  2  Ala.,  43.  This  doctrine 
will  hereafter  be  referred  to  in  connection  with  the  plea  of  insanity* 
The  rule  that  the  evidence  is  to  be  so  strong  as  to  exclude  all  rea- 
sonable doubt  is  not  satisfied  by  a  mere  preponderance  of  probabil- 
ities. Hence,  there  can  be  no  such  a  state  as  a  legal  equipoise  in  the 
effect  of  the  evidence  on  criminal  trials.  The  equipoise  would 
destroy  the  conclusiveness  of  the  proof  and  admit  the  "doubt,*^ 
which  must  not  be  a  captious  or  whimsical  creature,  but  must  be 
actual  and  substantial,  and  not  mere  possibility  or  spetjulative.  It 
is  not  a  mere  possible  doubt,  because  everything  relating  to  human 
affairs  and  depending  upon  moral  evidence  is  open  to  some  possi- 
ble or  imaginary  doubt.  It  is  that  state  of  the  case  which  after  t^  - 
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entire  comparison  and  consideration  of  all  the  evidence^  leaves  the 
minds  of  the  jury  in  that  condition  that  they  can  not  say  they  feel 
an  abiding  conviction  to  a  moral  certainty  of  the  charge  :*'  Moie 
vs.  State,  36  Ala.,  211.  We  are  now  brought  down  to  the  last 
branch  of  our  subject,  ITie  Defense  of  Insanity, 

Here  a  field  opens  as  broad  as  the  range  of  the  utmost  flights  of 
fancy,  the  dreams  of  imagination,  or  the  powerful  deductions  and 
inductions  of  reason  can  circumscribe — ^yea,  broader.  Every  change 
in  the  many  relations  which,  with  their  millions  of  varied  interests, 
constitute  the  social  net- work  of  a  civilized  people ;  every  evolution 
of  scientific  knowledge ;  every  shade  of  moral  and  religious  senti- 
ment; all  these,  and,  in  fine,  all  things  which  concern  human  action, 
are  competent  to  change  this  branch  of  jurisprudence.  Vt  is  hard 
to  conceive  of  a  field  more  fruitful  in  themes  of  sentiment  and 
reason  than  this.  It  is  impossible  to  stand  in  the  presence  of  a 
clear  intellect  and  note  its  wondrous  machinery  in  a  systematic 
play  unrivalled  in  its  harmony,  or  to  hear  the  wild  and  disjointed 
mutterings  of  a  disordered  brain,  without,  at  the  same  time,  feeling 
that  we  are  in  the  presence  of  a  subject  awfully  sublime  in  its 
infinite  intricacy.  If  there  is  anything  of  the  terrestrial  infinite 
about  us,  it  is  the  play  of  this  mysterious  agency.  In  contem- 
plating it  in  connection  with  the  affairs  of  life,  we  are  led  back  to 
the  fruits  and  scenes  of  its  early  labors,  and  paraded  before  us, 
panorama-like,  is  the  history  of  the  world,  checkered  with  its  many 
cof  onations  of  success  and  burials  of  cherished  hopes.  The  Past, 
the  charnel-house  of  ambition,  and  History,  the  monument  of  all 
departed  time,  bear  their  tribute  to  the  great  store  of  sensations 
which  overpower  the  very  soul  with  their  presence.  It  matters 
nothing  with  us  in  this  investigation  whether  any  particular  limit 
of  theology  of  the  soul  or  mind  be  true.  With  us  it  is  the  same, 
whether  the  mind  is  a  spark  from  the  eternal  intelligence,  shut  up 
in  this  prison-house  of  the  body,  or  whether  it  is  merely  the  result- 
ant of  a  chemical  evolution  originating  from  the  peculiar  local  or 
scientific  relation  of  the  material  elements  of  the  body,  springing 
into  existence  as  the  affinity  of  those  elements  undergo  the  necessary 
changes  producing  development  and  growth,  and  dying — ^like  the 
poor  candle  snuffed  out — when  that  affinity  has  ceased,  and  repulsion 
shall  have  consigned  its  victim  to  the  tomb.  It  is  the  same  agency 
despite  all  theories,  wondrous  and  impossible  of  absolute  compre- 
hension. Thought  can  not  encompass  its  parent  brain,  else  the 
created  is  greater  than  the  Creator. 
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We  must  bring  to  our  aid  not  only  the  history  of  the  mind  as 
<leveloped  in  the  various  stages  of  past  civilization^  but  also  the 
lights  of  Phrenology,  Physiology,  Biology  and  Psychology,  and, 
in  fine,  we  must  gather  all  the  light  of  ancient  labor  and  modern 
acumen  that  our  investigation  may  approximate  truth.  Such  inves- 
tigation is  necessary  to  fully  understand  even  what  the  little  modem 
savans  know  of  the  mind.  I  use  the  term  "approximate,''  because 
it  would  be  a  foolish  arrogance  to  say  that  science  as  we  have  its 
laws  written  is  properly  understood.  We  dare  not  deny  the  possi- 
bility of  a  discovery  within  the  near  fiiture  which  will  upturn  our 
pet  theories,  and  change  the.  old  landmarks  of  science.  But  while 
these  branches  of  scientific  research  are  thus  subject  to  revolution,  we 
must  not  discard  them,  but  use  them  since  they  are  correct,  so  far  as 
we  know,  and  may  be  absolutely  true.  We  take  them  with  reliance 
upon  their  theories,  and  will  discard  them  only  when  proven  to  be 
fallacious. 

Since  the  intent  with  which  an  act  is  performed  constitutes  the 
gravamen  of  the  crime,  the  basis  of  criminal  law  must  rest  upon 
our  ideas  of  the  springs  of  human  action.  An  action  coupled  with 
no  criminal  intent  is  not  a  crime,  and  while  from  the  act,  in  some 
eases,'  that  intent  will  be  presumed,  the  presumption  is  not  conclu- 
sive, but  is  subject  to  be  overturned  by  any  competent  evidence 
showing  that  such  intent  was  wanting.  It,  of  course,  would  be 
absurd  to  charge  one  with  a  rational  intent  when  his  brain,  the 
workshop  where  the  intent  is  manufactured,  is  chaos  and  utter  con- 
fusion. When  one  is  the  creature  of  impulses  over  which  he  has 
no  power,  when  he  is  a  mere  bark  drifting  without  rudder  or  com- 
pass at  the  mercy  of  whimsical  winds,  knowing  not  good  from  evil, 
or  driven  by  the  resistless  power  of  an  uncontrollable  emotion,  it 
would  not  only  be  out  of  the  province  of  the  law  to  subject  him 
criminally  for  an  act,  but  would  also  shock  all  senses  of  humanity. 

The  law,  though  much  abused  by  those  who  do  not  understand  it, 
is  full  of  the  milk  of  humanity.  W^henever  there  is  an  evil  with- 
out fault  on  the  sufferer's  part,  and  the  remedying  thereof  will  not 
"work  a  hardship  upon  another  innocent  party,  the  law  will  give 
him  a  remedy  for  the  ills  he  bears.  It  is  also  ever  mindful  of  the 
frailties  of  human  nature,  and  in  no  branch  of  law  is  this  claim 
more  beautifully  vindicated  than  in  its  dealings  with  those  whom 
God's  decree  has  deprived  of  their  reason.  When  an  insane  man 
slays  an  innocent  party  without  provocation,  neither  public  neces- 
Bity  nor  justice  demands  his  execution.     The  law  recognizes  that 
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while  murder  is*liorrible,  the  blood  of  the  slain  calls  not  front  the  earth, 
that  the  evil  can  not  be  remedied  nor  any  demand  of  justice  satis- 
fied by  the  shedding  of  other  blood  legally  innocent.  It  must  go  to 
the  chapter  of  accidents  and  irremedial  ills  of  which  we  are  all  such 
bounteous  heirs.  The  evil  is  as  much  guarded  against  as  is  pos- 
sible, for  upon  the  coming  in  of  a  verdict  of  insanity,  the  insane  is 
confined  until  cured  of  his  malady.  In  some  States  the  practice  is 
to  try  the  issue  of  insanity  first  and  apart  from  the  issue  upon  the 
indictment. 

First,  let  us  ask  what  is  insanity  ?    The  question  is  much  easier 
asked  than  answered.     In   truth   no  one,  perhaps,  will  be  found 
hardy  enough  to  hazard  a  definition  with  the  promise  that  it  shall 
be  entirely  accurate  and  comprehensive.     Not  grasping  thoroughly 
the  mental  and  physiological  organism  of  man,  in  all  their  multi- 
form relations,  it  is  impossible  to  give  an  arbitrary  definition  of 
insanity  in  its  fullest  scope.     I  use  the  term  "  insanity  "  in  a  generic 
sense,  to  denote  all  those  conditions  of  the  mind  differing  or  depart- 
ing from  that  of  sanity.     And  it  matters  not  whether  this  be  caused 
by  direct  or  indirect  influences ;  whether  from  a  disease  of  the  brain 
— the  workshop  of  thought — or  from   the  pathological  or  sympa- 
thetic connection  of  the  otherwise   healthy  brain  with  a  diseased 
portion  of  the  system,  provided  this  connection  is  so  strongly  influ- 
ential upon  the  action  of  the  brain  as  to  produce  abnormal  action^ 
or  abnormal  results.     Insanity,  then,  to  be  brief,  as  we  must  neces- 
sarily be  at  the  expense  of  minuteness,  accuracy  and  comprehension 
of  detail,  is  an  abnormal  state  of  the  mind ;  and,  for  the  purposes 
of  this  article,  such  a  condition  as  renders  one  insensible  of  the 
right  and   the  wrong,  or  leaves  him  powerless  to   make  a  choice 
between    them.      Almost    all    insane    persons   have    an   idea  of 
abstract  right  and  wrong,  but  they  as  frequently  mistake  the  facts 
of  the  two  opposite  conditions  as  otherwise.     Yes,  I  may  add,  since 
a  correct  comprehension  of  the  province  of  the  two  conditions  is 
the  result  of  a  healthy  mental  operation,  that  the  product  of  an 
unhealthy  mental  operation  is  a  reversed  result. 

I  do  not  ask,  nor  shall  I  expect  world-renowned  metaphysicians 
like  Way  land  and  Hamilton  to  subscribe  to  the  above  as  a  definition, 
nor  is  it  offered  as  absolutely  correct  as  a  scientific  proposition,  yet 
for  the  purpose  of  sinjplifying  the  application  of  this  most  abstruse 
science  to  the  requirements  of  the  criminal  law,  it  is  deemed  saffi- 
cienfc  when  taken  with  what  will  hereafter  be  said. 

The  law  of  England  recognizes  two  states  of  mental  alienation : 
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dementia  naiuralis,  or  idiocy ;  and  dementia  adventitial  which  is  gen- 
eral insanity  as  it  occurs  in  persons  who  have  enjoyed  reasoning 
powers.  The  term  lunacy  is  frequently  applied  to  this  latter  class 
of  cases^  and  was  so  called  from  a  superstitious  notion  that  it  was  in 
some  manner  under  the  influence  of  the  moon ;  and  it  is  loosely 
used  by  lawyers  to  denote  those  mental  conditions  technically  called 
by  medical  men  mania,  monoma/nia  and  dementia.  The  term  non 
compos  Tnentis  is  invariably  used  without  a  definite  idea  of  the  extent 
of  its  scientific  meanings  and  from  the  text  books  before  me  I  have 
not  been  able  to  give  anything  more  practical  or  definite  without 
incurring  the  risk  of  becoming  involved  in  numerous  inconsisten- 
cies. Some  medical  writers  have  attempted  to  draw  a  distinction 
between  insanity  and  unsoundness  of  mind.  If  such  a  distinction 
exists  it  is  arbitrary ;  a  mere  abstraction  and  useless  for  the  pur- 
poses of  the  present  investigation. 

Medical  jurists  usually  treat  insanity  under  four  different  forms : 
mania,  monomania,  dementia  and  amentia.  Upon  reflection,  I  am 
inclined  to  think  this  division  artificial,  but  yet,  if  so,  it  seems  to 
Berve  the  purposes  of  medical  jurisprudence,  and  is  perhaps  sub- 
scribed to  by  many  writers  out  of  regard  for  Esquiral,  the  cele- 
brated Frenchman  who  invented  it.  As  in  all  other  sciences,  with 
a  variety  of  subordinate  branches,  it  is  difficult,  frequently,  to  say  of 
a  mental  alienation  to  which  of  these  divisions  it  properly  belongs, 
and  at  other  times  one  may  be  presented  which  partakes  of  them 

all. 

A  noted  psychologist  suggested  the  division  of  insanity  into  two 
beads:  incoherency  and  ind>ecility.  The  former  appears  to  be  a 
mixed  state  of  mania  and  dementia;  while  imbecility  is  that  state 
susceptible  of  cultivation  to  a  limited  extent  af);er  birth,  without 
reaching  a  normal  standard. 

Mania  is  a  form  of  insanity  wherein  there  is  a  general  derange- 
ment of  the  mental  faculties.  The  external  evidences  are  always 
competent  to  be  considered  in  determining  to  what  class  a  given 
subject  belongs.  In  this  one  there  is  always  more  or  less  excite- 
ment, ranging  from  that  mild  type  which  requires  careful  study  to 
detect,  to  the  most  unbridled  fury.  Subjects  frequently  labor  under 
illusions  and  hallucinations.  It  would  be  proper,  perhaps,  though  not 
necessary,  to  add  that  the  former  are  sensations  produced  by  the 
fisilse  perception  of  objects,  while  the  latter  are  sensations  which  are 
mipposed  by  the  patient  to  be  produced  by  external  impressions, 
although  no  natural  object  may  act  upon  the  senses  at  the  time. 
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When  one  iancies  that  he  hears  noises  where  there  is  profband 
silence^  he  labors  under  an  hallucination;  when  he  sees  an  object  as 
green  when  it  is  whit«,  he  labors  under  an  illusion.  These  impres- 
sions may  sometimes  be  removed  by  reflection  or  reason^  but  when 
they  are  not^  and  the  object  of  the  hallucination  or  illusion  is 
believed  to  have  a  real  positive  existence,  the  patient  is  said  to  labor 
under  a  delusion.  In  the  former — when  the  error  is  detected — ^he 
is  sane;  in  the  latter,  insane.  Insensibility  to  change  in  tempera* 
ture  is  a  characteristic  of  mania;  or,  at  least,  even  if  they  feel  as 
susceptibly  those  changes,  they  seem  to  carry  no  warning  influence, 
which  changes  bring  the  sane.  Mania  may  sometimes  be  mistaken 
for  deliJ^um,  depending  on  bodily  disease.  The  external  indications 
of  the  two  are  so  much  alike  that  many  mistakes  have  been  com- 
mitted. If  one  be  delirious  merely,  he  is  incapable  of  forming  a 
criminal  intent,  but  the  law  will,  in  some  instances,  hold  one  respon- 
sible, even  though  at  the  time  the  act,  of  which  the  crime  is  predi- 
cated, was  committed  the  actor  was  in  delirium.  This  condition 
closely  resembles  the  acute  form  of  mania;  the  difierence  being  that 
a  disordered  state  of  the  mind  is  the  first  symptom  of  mania,  while 
delirium  is  the  result  of  bodily  disease,  and  is  attended  with  greater 
febrile  excitement  than  in  mania.  Delirium,  then,  is  not  of  itself  a 
disease,  but  the  symptoms  or  results  thereof  and  passes  away  with 
it.  Its  disappearance  is  sudden,  leaving  the  mind  clear;  while 
mania,  depending  upon  other  causes  is  more  persistent  and  yields 
supremacy  slowly  :.    Hawthorn's  Med.  Jour. 

MoTumiania  is  the  term  applied  to  that  form  of  insanity  in  which 
the  mental  alienation  is  partial ;  the  delusion  being  confined  to  one 
subject  or  one  class  of  subjects,  as  pyronxania,  kleptomania,  dipsoma- 
nia, and  many  others.  This  type  of  alienation  varies  much  more 
in  degree  than  mania,  it  being  frequently  the  case  that  the  abnor- 
mal impulse  may  be  overcome  so  far  that  the  actions  of  the  patient 
can  be  governed  by  his  will.  It  does  not  always  deprive  one  of  the 
power  to  perform  his  ordinary  social  duties,  and,  in  fine,  developes 
no  very  marked  change  in  the  manner,  social  life  or  business  habits, 
except  upon  the  subject  of  the  insanity,  or  subjects  which  lead 
immediately  to  and  are  closely  allied  therewith.  But  yet  we  are 
not  to  infer  from  this  that  the  mind  is  sound  as  to  all  subjects  other 
than  the  one  upon  which  the  insanity  exists.  The  whole  mind  is  to 
some  extent  unsound,  but  the  characteristic  of  this  branch  of  insan- 
ity is  that  the  delusion  exists  only  as  to  one  subject  or  class  of  sub- 
jects.   The  manifestation  is  principally  toward  some  particular  pw- 
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son  or  object:  (Prichard).  There  can  be  no  doubt  that  all  the 
other  mental  Acuities  are  more  or  less  afiPected,  but  may  that  not  be 
sympathetic  merely  ?  The  better  theory  seems  to  be  that  such  is  the 
case;  that  the  general  unsoundness  is  more  the  result  of  a  physical 
juxtaposition^  either  local  or  orgauic,  with  the  part  primarily  dis- 
eased. Mania  and  eccentricity  may  be  confounded^  but  this  differ- 
ence always  exists :  In  mania  there  is  a  change  of  the  mental 
character;  in  eccentricity  the  peculiarity  has  always  been  observed; 
his  mental  character  is  not  changed^  but  the  same.  A  monomaniac 
can  never  be  convinced  that  his  ideas  and  acts  are  at  variance  with 
society  and  the  axioms  of  social  intercourse.  He  thinks  his  conduct^ 
however  absurd  and  ridiculous,  wise  and  consistent  with  the  results 
of  reason.  Together  with  this,  the  controlling  power  of  the  will  is 
lost.  An  eccentric  person  miay  be  convinced  that  he  is  in  error, 
that  his  ideas  are  absurd,  but  he  holds  to  them  that  he  may  set 
society  at  defiance.  Eccentric  habits  suddenly  acquired  are,  how- 
ever, evidences  of  insanity. 

Some  medico-legal  writers  recognize  what  is  known  as  moral 
insanity ;  that  is,  an  insanity  independent  of  the  intellect,  and  which, 
though  it  may  affect  the  mind  as  a  result,  looks  for  its  primary 
cause  not  to  a  derangement  of  the  mind.  The  derangement  of  the 
mind  seems  to  carry  with  it  as  a  result  a  certain  derangement  of  the 
morals;  but  a  derangement  of  the  morals  may  exist  without 
dethroning  the  mind  of  its  power  to  discriminate  rationally.  Until 
lately  the  Courts  looked  without  favor  and  with  an  air  of  intoler- 
ance upon  the  plea  of  m&ral  insanity,  unless  accompanied  by  some 
intellectual  aberration.  But  to-day  the  defense  of  emotional  insanity 
seems  to  be  fixing  itself  firmly  into  our  medical  jurisprudence. 
The  distinction  yet  prevails  in  civil  cases,  and  justly  too;  for  neither 
the  science  nor  our  system  of  laws  are  sufficiently  developed  to  deal 
with  this  question  with  success  in  civil  actions.  In  the  fulness  of 
time,  when  nature  and  social  organism,  in  their  necessity,  shall  call 
for  it,  it  will  t^ke  its  place  among  our  refinements  and  subtleties  of 
the  law.  There  is  a  necessity  which  calls  for  the  needful  in  its 
proper  time,  and  a  natuire  to  supply  the  want. 

Dementia  is  that  state  where  there  is  a  total  absence  of  all  reason- 
ing powers ;  not  a  perversion  of  them  but  a  total  destruction. 

Amentia,  or  idiocy,  is  a  congenital  absence  of  mental  power. 
Dementia  presupposes  a  mental  power  originally  existing,  and  then 
a  destruction.  In  amentia  there  never  was  the  mental  power,  even 
from  birth.     Amentia  is  the  dementia  naturalis;  while  mania,  mono^ 


642  Homicide  and  the  Defense  of  Insanity. 

mania  and  dementia  form  the  dementia  acddentalis.  It  needs  no 
scientific  instruction  to  enable  one  to  recognize  the  dementia  natu- 
ralis,  being  marked  by  the  want  of  intellectual  expression^  a  vague 
look^  and  a  malformation  of  the  head  and  face.  In  some  cases  of 
congenital  deficiency  the  person  may  be  taught  a  few  simple  ideas. 
This  state  is  called  imbeoUiiy.  The  mind  of  an  imbecile  can  never 
be  brought  to  a  healthy  standard  of  intellectuality.  The  power  of 
speech  is  defective  to  an  extent  almost  of  total  deprivation,  in  the 
most  marked  cases  of  amentia^  while  it  is  better  in  the  lighter  cases 
of  imbecility.  Some  writers  have  gone  so  far  as  to  assert  that  the 
power  of  speech  is  an  infallible  index  of  amentia,  each  one  reflect- 
ing its  own  peculiar  shade.  Hallucinations  and  illusions  accompany 
mxmia  and  Tnonomania,  but  never  are  present  in  cases  of  amentia  or 
dementia.    The  imbecility  of  old  age  is  termed  senile  dementia. 

The  foregoing  arrangement  is  suggested  by  convenience,  and  will, 
I  think,  commend  itself  to  the  practitioner.  For  while  lawyers 
mostly  re^  contented  with  the  loose  and  yet  sweeping  expression 
"unsoundness  of  mind,"  and  group  all  together  under  that  term 
whose  mental  power,  from  the  meager  evidence  at  hand,  appears  to 
be  alienated,  yet  this  practice  does  not  become  scientific,  as  custom 
becomes  common  law.  It  must  be  remembered  that  evidences  of 
insanity  and  imposition  result  from  a  more  comprehensive  research 
into  and  classification  of  this  branch  of  jurisprudence.  We  are 
thereby  more  able  to  detect  the  impostor  who  seeks  to  hide  the 
darkness  of  his  deed  behind  the  guise  of  insanity,  cheat  justice,  and 
reap  the  pity  and  commiseration,  care  and  protection  of  a  humane  pub- 
lic. We  thereby  discriminate  between  eccentricity  and  monomania; 
a  task  which  frequently  must  have  the  aid  of  science  to  be  under- 
standingly  performed.  I  am  very  sensibly  aware  that  this  division 
may  be,  and  is,  by  the  metaphysical  scholars  largely  amplified,  yet 
for  the  limits  of  this  article  I  must  not  presume  to  be  more 
extended,  but  refer  the  reader  to  the  works  where  each  branch  is 
fully  discussed.  This  amplification  of  division  and  subdivision, 
especially  of  monomania,  is  assuming  considerable  proportioos.  We 
have  Ideptomaniaypyromania,  homicidal'-monomania,  puerperal-^ma/nia, 
'  dipsomaniaj  erotomaniay  nympho-maniaf  and  many  others. 

As  to  the  evidence  of  insanity.  The  whole  range  of  human 
action  and  human  fancy  and  thought  must  in  time  furnish  its  evi- 
dence of  this  condition.  The  most  trivial  act  may  trace  with  its 
slender  trail  irresistibly  to  the  establishment  of  insanity.  One  of 
the  most  infallible  tests  is  a  post  mortem  examination,  but  this  does 
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not  suffice  for  the  necessities  of  criminal  law.  The  past  private  and 
public  life  of  the  person  setting  up  the  plea  may  be  searched  if  suf- 
ficient evidence  is  not  forthcoming  by  a  most  palpable  and  obvious 
course  of  action  at  and  immediately  preceding  the  commission  of 
the  act^  and  tending  immediately  to  its  establishment.  Even 
insanity  in  early  years  may,  after  the  lapse  of  a  long  period,  be 
shown  as  a  morceau  of  evidence  tending  to  establish  the  plea. 
Further  than  this  there  is  nothing  better  settled  in  medical  juris- 
prudence than  the  theory  of  "  hereditary  transmission^'  Every  law 
student  will  remember  Chitty  said  this  evidence  was  not  admissible 
in  either  civil  or  criminal  cases.  He  was  correct,  judged  by  the 
lights  before  him,  when  he  wrote ;  but  then  the  sciences  of  meta- 
physics, psychology  and  biology  were  not  so  well  understood  as  they 
are  in  recent  years ;  and  hence  warrant  is  given  to  the  more  modern 
courts,  arising  from  a  well-settled  principle  of  law,  to  depart  from 
this  learned  author.  Such  evidence  was  received  as  early  as  1844. 
Do  not  mistake  the  doctrine.  It  merely  allows  such  fact,  or  theory, 
to  be  received  by  the  jury  to  show  a  physical  predisposition  towards 
the  disease.  It,  too,  is  merely  a  morcexiu  of  evidence — ^a  small  fact 
worth  but  little  by  itself,  but  which  may  be  of  vast  moment  in  the 
light  of  other  facts.  Scientists  have  reduced  statistics  to  a  propor- 
tioH^  showing  that  from  one-sixth  to  one-half  of  all  cases  of  insan- 
ity may  be  traced  to  hereditary  transmission  of  taints  and  congen- 
ital malformations,  which  frequently  produces  aberration,  and 
always  renders  it  possible.  Neither  does  it  appear  in  all  the  gene- 
rations, but  is  subject  to  atovism.  It  may  pass  over  several  genera- 
tions without  manifesting  itself,  and  appear  in  one  more  remote ; 
and  when  it  so  appears  it  is  most  frequently  at  the  same  age  as  in 
the  ancestor.  Also  children  of  parents  marrying  late  in  life  are 
more  subject  to  the  disease  than  of  those  marrying  earlier. 

It  is  generally  the  case  that  feigned  insanity  dates  subsequent  to 
the  act  whose  effect  it  is  intended  to  avert,  but  it  is  such  a  desperate 
game  that  those  whose  circumstances  are  so  pressing  as  to  drive 
them  to  that  extremity,  in  their  anxiety  to  play  the  lunatic  to  per- 
fection overdo  the  part  and  divulge  the  truth.  Mania  is  most  usually 
the  type  in  which  imposition  appears,  for  the  common  unlearned 
idea  of  insanity  is  made  up  of  violent  action  and  incoherent  mutter- 
ings  and  ravings.  In  mania  the  patient  sleeps  but  little  and  the 
ravings  are  equally  furious  both  day  and  night;  but  the  impostor 
must  rest  at  night  aft;er  his  violent  exertions,  and  sleeps  as  soundly 
as  any  one.     The  eye  of  a  maniac,  however  immobile  aud  calm  f^"^ 
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features^  displays  by  its  frenzied  expression  the  true  state  of  the 
mind.  The  feigning  of  monomania  would  be  a  task  too  difficult 
for  any  to  accomplish  save  one  well  skilled  in  acting  and  possessing 
a  consummate  knowledge  of  the  science  of  metaphysics.  Dementia 
is  easily  feigned^  as  it  generally  comes  on  slowly^  and  depends  on 
organic  changes^  as  old  age,  paralysis,  apoplexy,  or  on  account  of 
long  continued  mania.  As  this  is  a  total  abolition  of  all  mental 
power  the  discovery  of  any  connected  idea  would  dissolve  the  decep- 
tion. Idiocy  can  not  be  feigned  successftilly ;  science  and  even 
ordinary  intelligence  will  detect  it,  because  it  depends  upon  congen- 
ital deficiences  easily  detected. 

We  will,  having  shown  as  best  we  could  in » such  contracted 
space  as  it  was  necessary  to  limit  this  article  to,  in  what  insan- 
ity consists,  treat  of  the  responsibility  of  insane  defendants  in 
trials  for  homicide.  The  rule  and  spirit  of  our  law  is  that  no  man 
is  responsible  like  a  sane  person  for  any  act  committed  by  him  while 
in  a  state  of  insanity.  This  plea,  like  that  of  self-defense,  goes  to 
the  merits  of  all  criminal  charges  whether  misdemeanors  or  felo- 
nies ;  and  what  has  been  held  on  trials  of  other  offenses  is,  when  it 
goes  to  the  intent,  law  in  cases  of  homicide. 

Surely  when  one  part  of  the  brain  is  diseased  so  as  to  prevent  its 
normal  functions  being  performed,  and  the  other  remains  to  some 
extent  healthy,  the  ideas  and  impressions  produced  must,  even  in 
such  great  confusion,  have  some  characteristic  property.  In  what- 
ever peculiar  direction  this  abnormal  development  is  most  intense,  or 
so  intense  as  to  prevent  the  supremacy  of  reason  and  reflection, 
there  is  the  insanity.  Any  physical  disease  obstructing  the  firee 
operation  of  the  mind  almost  always  deepens  and  strengthens  this 
condition  in  some  particular  sphere  or  towards  some  particular 
object ;  all  the  mind  is  changed  to  some  extent,  yet,  evea  in  absolote 
mania,  without  at  the  time  of  its  existence  displaying  one  ray  of 
intelligence  it  may  pass  away  temporarily,  leaving  the  mind  clear 
and  wholly  free  from  all  remembrance  of  events  transpiring  while 
the  delusion  existed,  to  be  again  overpowered  by  the  mania  return- 
ing at  stated  periods. 

As  to  the  test  of  insanity  as  evolved  into  a  formula,  I  have  onlyto 
say  that  the  great  mistake  of  those  writers  who  grope  through  the 
task  of  making  an  application,  is,  that  they  deal  with  it  as  a  question 
of  law,  when  it  is  only  a  question  o{  fad.  As  to  legal  tests  I  ftel 
assured  in  sajdng  that  it  is  impossible  to  lay  down  one  which  will 
fill  the  conditions  of  a  rule.    It  is  safest  for  the  Courts  to  lay  down 
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rules  upon  the  trial  of  each  case^  corresponding  as  well  as  may  be 
with  the  facts  of  the  case  and  the  acknowledged  truths  of  the 
science.  'Until  the  science  has  been  thoroughly  mastered^  and 
mapped  out  like  a  geographer  would  map  out  a  continent^  so  that 
the  scientific  eye  can  grasp  it  in  all  its  proportions^  it  will  be  useless 
to  try  to  lay  down  any  formula  which  embodies  the  necessary  ele- 
ments of  a  rule. 

The  test  of  knowing  good  from  evil,  or  right  from  wrong,  though 
held  by  many  Courts^.  I  submit  with  respect  is  no  test  at  all,  "  The 
unsoundness  of  mind  which  excuses  a  criminal  act  must  be  of  such 
degree  as  to  deprive  the  accused  of  the  capacity  to  know  right  from 
wrong ;  without  this  it  does  not  excuse : "  Justice  Peters  in  Henry 
Beasley  vs.  Staie,  Alabama,  Head  Notes,  January  Term,  1874.  He 
cites  in  that  case  1  Rusler,  10,  11,  and  cases  cited:  Lord  Ferris's 
case. 

It  is  true  that  when  the  mental  alienation  is  so  great  that  it  totally 
deprives  one  of  the  power  of  discriminating  between  right  and 
wrong,  he  is  not  responsible  criminally  for  an  act  infringing  the 
municipal  law.  I  submit*  that  here  no  one  would  hesitate  to  pro- 
nounce it  a  case  of  amentia.  But  th^re  are  many  whose  minds  8^re 
dull,  torpid  and  weak,  and  yet  fell  not  in  any  class  of  insanity ; 
who  can  not  tell  the  right  from  the  wrong  in  many  acts  which  the 
law  makes  criminal.  Yet  mere  weakness  of  mind  is  no  defense. 
What  would  Justice  Peters  do  with  these?  They  are  above  idiocy, 
yet  come  not  up  to  his  test  of  accountability.  "  Without  this  it 
does  not  excuse."  Let  us  see.  Hartshorne  cites  a  case  of  a  young 
man  upon  whom  an  inquisition  was  hfid  in  1843,  who  was  of  mild 
manner,  bjit  labored  under  a  delusion  concerning  wind-mills.  He 
would  sit  and  watch  one  for  whole  days  at  a  time.  His  friends 
removed  him  to  a  place  where  there  were  no  wind-mills,  hoping 
thereby  to  cure  him  of  his  malady.  Shortly  afterwards  he 
enticed  a  child  into  a  wood  and  killed  it  in  the  most  brutal  manner, 
lacerating  it  dreadfully.  He  afterwards  confessed  that  he  did  this 
act  knowing  that  he  would  be  shut  up — imprisoned  for  the  deed — 
taking  the  chances  of  being  confined  near  to  and  in  sight  of  a  wind- 
mill. Here,  in  the  knowledge  that  he  would  be  confined,  he  recog- 
nized the  wrong  in  the  act.  The  case  of  the  Englishman,  Dodd, 
who  killed  his  father  and  fled  to  France ;  who  was  afterwards  taken^ 
tried  and  acquitted  on  the  ground  of  insanity,  has  been  frequently 
cited  by  medico-legal  writers.  The  reports  of  physicians  and  ward- 
ens of  insane  asylums  almost  unanimously  agree  that  even  those 
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patients  suffering  under  the  worst  attacks  of  monomania,  recognii^ 
the  right  firom  the  wrong,  and  frequently  evince  the  most  consummate 
tact  and  cunning.     Many  cases  are  reported  where  defendants  have 
before  and  after  killing,  confessed  that  they  did  it  that  they  might 
T^e  hung.     Hadfield,  who  was  tried  for  shooting  at  George  III.,  and 
Acquitted  on  the  ground  of  insanity,  furnishes  another  example  of 
the  presence  of  the  knowledge  of  right  and  wrong  in  the  perpetra- 
tion of  the  act.     In  firing  at  the  King  he  knew  that  he  was  violatiDg 
the  law,  but  did  it  because  he  wished  some  one  else  to  put  him  to 
death — he  did  not  wish  to  commit  suicide.     Martin,  tried  for  setting 
fire  to  the  York  Cathedral,  knew  that  it  was  illegal  and  wrong,  but 
was  under  the  delusion  that  God  commanded  him  to  do  it.    I  might 
go  on  to  multiply  examples  to  a  tedious  length,  but  do  not  deem  it 
necessary.     Few  will  agree  with  Justice  Peters  after  having  looked 
into  the  books.     (See  Dr.  Ray  on  Insanity.) 

A  complete  prostration  of  the  understanding  so  that  it  could  not 
recognize  right  from  wrong,  in  any  event,  would  be  a  strong  and 
probably  conclusive  proof  of  insanity;  for  outside  of  amentia  how 
could  such  defects  exist  without  a  disease  of  the  mind,  radically 
changing  its  operation  ?  The  best  idea  we  have  been  able  to  arrive 
At  with  reference  to  this  plea  is  that,  except  in  cases  of  amentia,  the 
tests  hould  he  in  the  ability  of  the  defendant  to  resist  the  effed  of  the  dis- 
ease  in  its  connection  with  the  perpetration  of  thai  particular  ad. 
Surely,  if  he  could  recognize  the  wrong  in  it,  and  could  resist  the 
impulse  to  do  the  act,  he  ought  to  suffer  the  penalty  of  the  violated 
law.  But  though  the  wrong  was  fully  seen  and  he  was  powerless  to 
resist  the  impulse  given  him  by  the  disease,  surely  then  humanity 
nor  law  should  hold  him  subject  to  the  extreme  penalty.  The  law 
recognizes,  in  some  cases,  a  defense  of  duress  and  threats  used  to 
force  the  commission  of  the  crime.  Why  then  should  not  he  who 
acts,  being  driven  thereto  by  an  impulse  which,  though  he  knows  to 
be  wrong,  he  is  powesless  to  resist,  be  dealt  with  differently  from 
him  who  acts  with  no  impulse  save  that  of  his  own  malicious  will  ? 
Justice  Peters  does  not  recognize  this  irresistible  impulse,  and 
seems  to  anchor,  without  exception  or  reservation,  to  the  theory  of 
free  moral  agency.  This  impulse  is  easily  understood  in  the  light 
of  metaphysics  and  biology.  The  mind  is  the  motive  power  of  the 
machine  called  man  ;  it  directs  his  action  in  every  minute  respect. 
Like  the  steam  in  an  engine,  it  starts  and  stops  it^  g&uges  the  rate 
and  gives  tone  to  the  motion.  Even  in  our  everyday  social  and 
business  relations  we  see  this  demonstrated.    The  walk,  the  wave 
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of  the  hand^  the  flutter  of  the  tongue^  the  roll  of  the  eye,  and,  in 
fine,  every  act  bespeaks  the  tone  of  the  motive  power  within.  The 
wave  of  Ceesar's  hand  would  attract  the  Roman  Senate,  but  the 
same  motion  made  by  a  man  of  weak  intellect  would  never  have 
had  that  effect.  So  far  then  as  life — action — is  concerned,  we  are 
the  creatures  of  the  impulses  of  the  mind,  self-directing  and  inde- 
pendent, save  of  its  own  imperfections.  So  long  as  it  is  sound  it 
has  the  elements  of  free  moral  agency,  and  hence  is  responsible.. 
But  when  diseased  its  machine  is  crazed,  just  as  the  breaking  out 
of  a  tooth  in  an  important  wheel  deranges  the  play  of  the  whole 
machine.  It  looses  immediately  that  characteristic  power  of  self- 
control,  and  drives  the  man  on  like  an  unmanned  ship  before  the 
pitiless  storms — hopeless  and  powerless. 

We  seriously  doubt  whether  in  all  the  ranks  of  the  judiciaiy  in 
America  and  England  a  score  could  be  found  who  would  agree  with 
Justice  Peters  in  ignoring  the  theory  of  irresistible  insane  impulses, 
and  not  one  of  eminence. 

In  attempting  to  lay  down  a  legal  rule  as  a  test  to  be  given  to  the 
jury,  the  greatest  difficulty  has  always  been  experienced,  because, 
even  if  sufficiently  large  in  its   terms  to  prevent  misconstruction, 
it  has  to  deal  with  a  question  of  fact  rather  than  of  law.     The 
question  is  insanity,  vel  nan,  which  is  a  que^ition  of  fact,  ascertained 
by  the  combined  means  of  certain  legal  rules  and  scientific  truths, 
together  with  the  evidence.     If  one  be  afflicted  with  kleptomania, 
and  his  aberration  is  not  proven  to  extend  further,  he  can  not  defend 
with  that  against  a  charge  of  murder,  unless  he  shows  that  the  mur- 
der was  the  result  of  an  impulse  originating  with  the  diseased  part  and 
over  which  he  had  no  power  of  control.     True,  there  is  some  doubt 
among  scientists  about  whether  any  sound  mental  product  can  come 
from  a  mind  afflicted  with  insanity  in  part,  as  by  a  monomania,  but 
can  this  doubt  be  such  as  to  &1I  within  that  class  of  reasonable 
doubts,  of  which  the  defendant  must  receive  the  benefit  ?    The  law 
books  will  not  permit  it  to  be  so  used,  but  I  think  it  no  rashness  to 
expect  this  doubt  to  be  so  classed,  going  for  what  it  is  worth,  in  the 
course  of  time  and  development.     It  is  in  the  track  of  expansive 
modem  philosophy.     This  test  is  in  one  sense,  only,  a  law — it  is  a 
law  of  nature. 

The  celebrated  Dr.  Ray,  in  his  work  on  Insanity,  declares  as  his 
final  conclusion  that  no  absolutely  true  test  can  be  given.  And 
fiirther,  he  says,  "to  persons  practically  acquainted  with  the  insane 
mind,  it  is  well  known  that  in  every  hospital  for  the  insane,  are  pati^^nta 
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capable  of  distinguishing  between  right  and  wrong,  knowing  weU 
enough  how  to  appreciate  the  nature  and  legal  consequences  of  their 
acts,  acknowledging  the  sanctions  of  religion,  and  never  acting  from 
irresistible  impulse,  but  deliberately  and  shrewdly;"  Ray's  Medi- 
cal Jurisprudence,  43.  No  mere  lawyer  is  competent  of  dealing 
successfully  with  this  question,  but  a  deep  and  thorough  investiga- 
tion of  metaphysics  is  absolutely  necessary  to  grasp  its  mysteries 
with  anything  like  comprehension.  Years  of  study  is  necessary  to 
master  it,  and  therefore  Dr.  Ray's  words  are  entitled  to  more  weight 
upon  a  subject  which  he  studied  for  years,  than  that  of  Justice 
Peters,  who  has  devoted  his  life  to  law.  Dr.  Ray  is  recommended 
by  his  qualifications  and  years  of  hard  study,  while  the  other  gen- 
tleman has  spent  most  of  his  life  in  paying  devotion  to  another,  yet 
equally  honorable,  profession.  We  offer  this  in  the  light  of  evidence, 
and  this  is  a  question  of  fact.  But  it  seems  that  few,  if  any,  of  the 
law  writers  have  been  so  hardy  as  to  advocate  Dr.  Ray's  conclusion 
as  a  rule  in  law,  nor  may  they  hereafter;  yet,  I  must  say,  until 
it  is  so  recognized,  the  law  will  be  neither  as  just  nor  humane  as 
other  sciences. 

A  cogent  reason  prevails  why  the  recognition  should  be  made, 
and  that  is,  that  the  easiest  road  to  the  proof  of  insanity  is  through 
scientists.  This  latter  class  of  professionals  deal  with  the  law  of 
human  society — ^that  law  which  society,  by  making  necessary, 
created,  but  with  a  law  which  antedates  the  formation  of  society. 
They  pay  their  devotion  to  the  law  of  nature.  All  fair  minded  men 
will  then  readily  recognize  the  folly  of  the  mere  lawyer  in  persist- 
ently disregarding  the  truth  of  a  science  with  which  he  must  deal. 
The  rule  stare  decisis,  though  grounded  in  unquestioned  >visdom, 
must  not  be  carried  to  such  inordinate  lengths  as  to  defeat  that  wis- 
dom which  called  it  into  recognition.  Since  insanity  is  a  fad,  we 
must  look  to  the  science  of  metaphysics  (if  it  can  be  called  a 
science),  and  not  to  the  law  books  alone  for  a  clear  knowledge  of  it. 
It  is  to  be  hoped  that  ere  long  the  Courts  will  march  up  to  the 
truths  of  this  great  study;  great  because  it  strikes  at  attributes  the 
most  godlike. 

The  Courts  of  New  York  have  been  usually  in  advance  of  the 
other  States  in  adopting  the  facts  of  science,  and  incorporating 
them  into  the  law  by  application,  and  have  gone  to  great  lengths  to 
meet  this  great  question  of  insanity,  at  a  point  where  the  law  could 
harmonize  with  our  knowledge  of  the /acto,  but  we  find  still  a  strong 
tendency  to  cling  to  the  ideas  of  the  past :    See  MoFarland's  case, 
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Flanagan  vs.  The  People,  62  N.  Y.,  467,  where  they  adhere  to  the 
decision  of  Freeman  vs.  The  People,  4  Denio.,  28,  and  McNaughlen's 
case,  10  Clark  and  Fin.,  210.  A  very  able  opinion  will  be  found 
in  50  N.  H.,  369,  {State  vs.  Jones),  rendered  by  Justice  Ladd. 
The  inevitable  tendency  of  this  case  will  be  to  uproot  such  deci- 
sions as  Freeman  vs.  Stale,  supra,  for,  besides  being  clear  and  well 
digested,  it  has  something  more  than  they  that  gives  it  stability,  the 
sanction  of  science.  It  is  not  too  much  to  predict,  and  surely  is 
worthy  of  hope,  that  the  spirit  found  in  this  decision  will  revolu- 
tionize the  law  of  insanity,  and  bring  the  Courts  up  to  the  high 
standard  it  displays.     Sooner  or  later  it  must  be  so. 

There  is  a  phase  of  insanity  which,  on  account  of  its  prevalence, 
needs  more  than  a  general  notice.  I  refer  to  Dipsomania.  Drunk- 
enness is  a  status  so  nearly  approaching  insanity  that  great  diffi- 
culty often  arises  (or  would  arise  upon  a  proper  investigation)  in 
determining  where  simple  drunkenness  ceases,  and  insanity,  result- 
ing from  intoxication  begins.  Simple  drunkenness  is  no  excuse  for 
crime,  and  can  not  be  given  in  evidence  to  justify  the  act  or  miti- 
gate the  punishment,  except  in  cases  where  the  gravamen  of  the 
offense  is  a  specific,  as  contradistinguished  from  a  general,  inteni. 
One  may  be  so  intoxicated  as  to  be  incapable  of  forming  the  specific 
intent  to  murder  a  certain  person,  and  yet  not  be  insane :  OdUtree 
vs.  Stale,  28  Ala.,  693. 

In  all  cases  where  the  gravamen  is  the  specific  intent,  drunken- 
ness sufficient  to  deprive  the  ofiender  of  the  mental  power  to  form 
such  intent  is  a  defense ;  but  when  the  intent  may  be  general  the 
intoxication  is  no  defense,  but  the  insanity  resulting  therefrom  is. 

A  Court  being  a  place  where  the  municipal  law,  only,  is  decided, 
r  am  at  a  loss  to  see  the  authority  Justice  Peters  had  in  view  when 
he  said  "drunkenness  itself  is  an  offense :"  Henry  Beasley  vs.  The 
State,  supra.  I  am  well  aware  that  Blackstone,  and,  perhaps  others, 
held  this  doctrine,  but  yet  I  have  never  seen  the  law  inflicting  a 
penalty  for  it  in  Alabama.  So  fiir  as  our  criminal  law  is  concerned, 
drunkenness  per  ae  is  no  offense.  It  is  an  infringement  of  the 
moral  code,  it  is  a  pure  question  of  morals,  and  whatever  it  may 
have  been  in  olden  times  is  not  the  law  to-day.  Why  not  law 
to-day?  Simply  because  the  spirit  of  the  times  and  the  genius  of 
our  institutions  will  not  tolerate  such  puritanical  notions.  I  do 
not  say  that  it  is  "puritanic''  to  keep  sober,  nor  would  I  protect 
intoxication,  but  I  would  condemn  the  law  that  prohibited  it  as 
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weak;  fiitile  and  visionary^  and  I  wonld  have  judges  to  enunciate  the 
law  which  they  are  placed  upon  the  bench  to  expound^  and  not  that 
law  which  they  have  no  more  right  to  decide  than  the  man  upon 
whose  case  they  are  passing.  In  other  words,  I  would  not  have  the 
bench  to  become  a  legislature  on  morals. 

**No  degree  of  mere  intoxication  voluntarily  produced  is  a  pallia- 
tion or  excuse  for  a  criminal  act  committed  in  a  fit  of  drunkenness.'' 

"On  trials  for  murder  in  such  a  case,  a  proper  charge  would  be 
if  the  defendant  was  merely  drunk  and  not  insane,  when  he  com- 
mitted the  criminal  act,  then  he  was  guilty,''  etc. :  Henry  Beadey  vs. 
Staiey  supra.  To  this  extent  the  authorities  sustain  the  above  case: 
13  Ala.,  413. 

"The  voluntary  drunkenness  of  a  murderer  neither  excuses  the 
crime  nor  mitigates  the  punishment.  The  rule  is,  that  one  in  a  state 
of  voluntary  intoxication  is  subject  to  the  same  rules  and  principles 
of  law  that  a  sane  man  is,  and  that  where  a  provocation  is  ofiered, 
and  the  one  offering  it  is  killed,  if  it  mitigates  the  offense  of  the 
mam  drunk,  it  should  also  mitigate  the  offense  of  the  man  sober:" 
Shannaton  vs.  Cominonwealth,  8  American  Reports,  465 ;  33  Ala,, 
419;  3  Parker's  Criminal  Reports,  632;  Morris  vs.  State,  25 
Ala.,  57. 

Drunkenness  may  have  a  very  material  effect  upon  the  appear- 
ance or  non-appearance  of  malice  from  the  evidence  in  a  given  case; 
for  it  is  possible  for  one  to  be  too  drunk  to  form  any  rational  sentiment 
and  yet  be  able  to  do  great  violence.  This  doctrine  flows  as  corol- 
lary from  that  laid  down  in  Ogletree  vs.  State,  supra,  and  whether 
this  state,  vel  non,  exists,  is  a  fact  for  the  jury:  Beg  vs.  Qruse,  86 
and  page  567,  Law  Times,  Sept.  ^7,  1845. 

Drunkenness  voluntarily  produced  will  not  excuse  the  defendant, 
but  maniora-potu,  or  delirivm  tremens,  though  the  effect  of  drink,  will 
be  good  as  a  plea.  The  drinking  predisposes  the  person  while  most 
usually  its  absence  is  the  direct  cause  of  the  delirium.  The  plea  is 
good,  not  because  the  pleader  was  drunk,  but  because  he  was  insane : 
United  States  vs.  Drew,  5  Mass.,  28 ;  United  States  vs.  McOkn,  1 
C.  C.  Ct.,  1 ;   United  States  vs.  Clark,  2  Cranch.  C.  Ct.,  158. 

A  great  deal  of  trouble  and  difficult  work  will  be  necessarily 
required  when  this  principle  is  involved  in  practice,  to  find  the  line 
separating  the  sane,  but  drunk  man,  from  the  insane.  This  task  is 
wisely  left  with  the  jury  who  are  generally  taken  from  that  class  of 
citizens  who  are  the  best  judges  of  feet  in  the  land.     Sober,  staid, 
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benevolent  and  intelligent  men  who  know  their  duty,  are  interested 
in  the  disposition  of  the  cause,  and  the  maintainance  of  law,  and 
who  don't  hesitate  to  perform  it. 

Upon  whom,  under  the  plea  of.  insanity,  does  the  onus  probandi 
rest,  and  if  upon  the  defendant,  how  strong  must  his  evidence  be 
to  acquit  when  this  is  his  only  plea  ? 

It  is  a  maxim  of  the  law  that  every  man  is  presumed  sane  until 
the  contrary  is  shown.  The  burden  of  proof  of  insanity  to  over- 
come such  presumption  res^  upon  the  accused :  Lake  vs.  The 
People,  1  Park.  Crim.  Rep.,  495. 

It  seems  that  this  opinion  was  delivered  under  the  idea  that  this 
defense  was  in  the  nature  of  a  confession  and  avoidance ;  a  confes- 
sion of  the  perpetration  of  the  act,  but  an  avoidance  of  the  punish- 
ment by  showing  an  absence  of  the  intent.  Shifting  the  onus  to 
the  defendant,  is  not  a  favorite  with  the  law  books,  and  whenever  it 
has  been  so  held,  it  owed  its  existence  to  necessity.  In  the  case  of 
ITie  Josepha  Segunda,  5  Wheaton's  Rep.,  338,  Mr.  Justice  Living- 
ston used  the  following  language : 

"When  an  act  is  done,  which  of  itself,  and  unexplained,  is  a  vio- 
lation of  law,  and  a  party  to  extricate  himself,  or  his  property,  from 
the  consequences  of  it,  resorts  to  the  plea  of  necessity  or  distress, 
the  burden  of  proof  is  not  only  thrown  upon  him,  but  when  the 
temptation  to  infringe  the  law  is  great,  and  the  alleged  necessity,  if 
real,  can  be  fully  and  easily  established,  no  Court  should  be  satisfied 
with  anything  short  of  the  most  convincing  and  conclusive  testi- 
mony." The  same  doctrine  is  held  in  The  Struggle  vs.  The  United 
States,  9  Cranch,  71.  In  that  case,  it  was  held  to  be  necessary  to 
prove  the  specific  matter  beyond  all  reasonable  doubt :  See  James 
Wells  vs.  United  States,  7  Cranch,  22. 

The  unsoundness  of  mind  must  be  established  by  evidence  satis- 
factory to  the  jury:  3  Green,  on  Ev.,  §  5;  2  lb.,  §  372-3.  In  the 
case  of  Ogletree  vs.  State,  supra,  the  Court  held  that  the  establish- 
ment of  a  prima  facie  case  merely,  does  not  take  away  from  the 
defendant  the  presumption  of  innocence,  but  leaves  it  to  operate  in 
connection  with,  or  in  aid  of,  any  proof  offered  by  him  to  rebut  or 
impair  the  prima  facie  case  thus  made  out  by  the  State.  A  prima 
facie  case  being  sufficient  to  convict  in  the  absence  of  any  other 
evidence,  must  be  so  strong  as  to  exclude  all  reasonable  doubt.  It 
is  difficult  to  see  how  the  presumption  of  innocence  can  exist  when 
every  reasonable  doubt  has  been  overcome  by  the  evidence.  If 
this  case  is  correct,  it  does  not  devolve  upon  the  defendant,  under 
VOL.  Ill — NO.  IV — 3. 
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the  plea  of  insanity,  to  prove  it  conclusively,  but  only  to  the  satia- 
&ction  of  the  jury.  This  seems  to  be  the  correct  rule,  or,  at  least, 
it  has  the  sanction  of  seemingly  good  reasons.  I  am  not  aware 
of  any  case  in  Alabama  where  the  question  has  been  decided  in 
point. 

How  insanity  is  proven  is  a  question  upon  which  there  is  some 
contrariety  among  the  cases.  It  was  held  in  New  Hampshire  in  the 
case  of  Boardman  vs.  Woodman,  47  N.  H.,  120,  and  in  State 
vs.  Pike,  49  N.  H.,  399,  that  witnesses  not  experts  can  not  be  heard 
to  give  their  opinions  on  the  question  of  insanity.  The  acts  of  the 
accused,  his  declarations,  conversations,  habits  and  personal  appear- 
ance, and,  in  fine,  all  the  external  indicia  of  an  abnormal  condition 
can  be  proven  as  other  facts  by  nonprofessionals,  and  from  which 
the  jury  can  draw  their  conclusion.  This  is  not  questioned,  the 
only  contest  being  as  to  the  introduction  of  the  mere  opinions  of  non- 
professionals. The  authorities  are  collected  in  the  dissenting 
opinion  of  Judge  Doe  in  the  case  of  State  vs.  Pihe,  snpra.  The 
law  in  Alabama  is  settled  in  in  re  Carmichael,  36  Ala.,  516,  the 
same  question  having  been  before  the  Court  in  the  cases  of  State  vs. 
Brinyea,  5  Ala.,  241 ;  Bonding  vs.  Bowling,  8  Ala,,  538 ;  Roberts 
vs.  Tramiek,  13  Ala.,  68;  Florey  vs.  Florey,  24  Ala.,  241;  Poirrf/ 
vs.  Stale.,  25  Ala.,  21 ;  Stubbs  vs.  Houston,  33  Ala.,  555.  From 
these  cases  the  following  seems  to  be  the  rule :  A  nonprofessional 
"witness  can  not  give  his  opinion  on  the  question  of  insanity,  vd  wm, 
except  in  connection  with  the  facts  on  which  it  is  based,  that  par- 
ticular acts  and  conduct  of  the  person  whose  insanity  is  in  issue 
are  competent  evidence  to  go  to  the  jury,  and  that  to  justify  the 
opinion  of  such  witness,  it  must  appear  that  he  occupied  a  position 
towards  the  person  alleged  to  be  insane  which  enabled  him  to  form 
a  correct  judgment  as  to  his  mental  condition.  Further,  it  is  held 
that  an  occasional  interview  on  general  subjects,  or  mere  passing 
acquaintance,  will  not  legalize  the  opinions  of  nonprofessional  wit- 
nesses.    The  acquaintance  must  be  intimate. 

Extracts  from  standard  medical  books  are  competent  evidence 
and  may  be  read  to  the  jury :  Merlde  vs.  State,  37  Ala.,  139 ; 
Staudenmier  vs.  Williamson,  29  Ala.,  559. 

On  questions  of  science — as  insanity — persons  of  skill  may  speak 
not  only  as  to  facts,  but  are  allowed  to  give  their  opinions  in  evi- 
dence :  Washington  vs.  Cole,  6  Ala.,  212.  But  the  Court  shoald 
first  ascertain  if  he  be  an  expert:     Tallis  vs.  Kidd,  12  Ala.,  646. 

In  concluding  this  article,  it  is  well  that  something  should  be  said 
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<5oncerning  the  plea  of  insanity  in  connection  with  its  reception  by 
the  pnblic.  Hitherto  we  have  dealt  with  the  lex  scnpta,  and  now 
propose^  briefly,  to  notice  the  character  of  the  workshop  wherein  all 
.laws  are  conceived.  Popular  will  gives  shape  to  the  laws,  creates 
the  power  that  puts  them  in  form,  and  sends  them  upon  their  mis- 
sion of  social  ruin  or  utility,  and,  finally^  when  unpopular,  it  strikes 
them  irom  the  statute  books,  and  labels  the  author  a  political  fun- 
dus. This  popular  sentiment  is  not  always  a  wise  or  a  just  power ; 
it  sometimes  brings  to  life,  in  the  hour  of  hate  and  passion,  a  crea- 
ture which  fiills  fiir  short  of  attaining  the  desired  object,  and  some- 
times works  the  grossest  injustice.  Were  the  results  perfect,  man 
himself  would  be  infallible. 

No  man  in  the  full  possession  of  an  ordinary  amount  of  reason 
will  deny  the  fact  that  insanity  exists;  that  it  is  one  of  the  unfor- 
tunate conditions  to  which  his  fellow-men  are  irequently  subjected. 
Jf  it  is  a  fact ;  if  it  is  that  .monumental  truth  which  scientists  claim 
it  to  be,  the  public  should  see  to  it  that  it  be  duly  and  fully  pro- 
tected. 

Yet  we  see  a  growing  tendency  with  the  press  to  cover  it  with 
<x>ntempt,  and  drive  it  from  the  body  of  the  law.  It  is  to-day 
lamentably  popular  to  declare  with  unseemly  haste  that  the  poor 
accursed  lunatic  is  a  guilty  scoundrel  seeking  to  hide  his  head 
beneath  the  protecting  shield  of  the  "  insanity  dodge ;  '^  when  it  is 
not  only  his  rightabsolutely  to  make  the  plea,  but  it  is  the  command 
of  the  law,  both  ^municipal  and  moral,  upon  all  men  to  respect  it. 
The  great  evil  with  the  press  of  to-day  is  a  disposition  to  prejudge, 
to  jump  at  conclusions  concerning  things  about  which  it  is  frequent- 
ly uninformed.  The  per  centum  of  ordinary  editors  who  are  igno- 
rant of  the  sciences,  both  of  law  and  metaphysics,  is  very  large,  yet, 
not  unfrequently,  the  per  centum  of  those  who  recognize  that  truth 
and  hesitate  and  refrain  from  prejudging  is  very  small.  One  who 
has  not  spent  some  of  his  days  in  the  patient  investigation  of  these 
sciences  as  blended  in  the  works  of  medico  legal  writers,  will  find 
upon  inquiry,  that  most  of  his  prior  ideas  and  theories  were  the 
'vainest  castles  in  the  air.  It  will  not  be  presumption  to  say  that 
many  editors  could  not  give  a  clear  idea  of  the  obvious  divisions  or 
characteristics  of  insanity,  or  of  the  law  applicable  thereto.  It 
takes  experience  and  study  to  master  either,  much  less  their  com- 
bined intricacies;  and  it  would  be  more  the  part  of  wisdom,  to  say 
nothing  of  justice,  for  those  persons  to  cease  their  cry  against  this 
plea  for  a  season,  and  seat  themselves  at  the  feet  of  those  old  masters 
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whose  knowledge  and  wisdom  has  taken  from  them  their  early, 
hasty,  undigested  and  untenable  assumptions,  and  learn  that  they 
know  nothing  of  the  science  whose  spokesmen  they  fiun  would  be. 
Let  them  learn  before  they  would  teach, 

The  press  is  a  power  in  the  land,,  whose  results,  judged  as  a  whole, 
are  pregnant  with  the  fruits  of  progress,  religion  and  truth;  but 
they  are  subject  to  the  inevitable  destiny  of  things  fitllible.    It  is 
not  the  province  of  the  press  to  meddle  with  the  affiiirs  of  the 
Courts,  except  that  the  acts  of  the  latter  are  open  to  comment  by 
the  former;  but  when  it  raises  a  cry  which  tends  to  impede  the  due 
execution  of  the  law,  or  prevent  the  administration   of  justice,  it 
goes  far  beyond  the  sphere  to  which  it  rightly  belongs.     When  the 
celebrated  case  of  McFarland  was  pending  in  the  New  York  courts, 
the  press  generally  was  raising  a  hue  and  cry  of,  down  with  McFar- 
land and  his  ^'  insanity  dodge,"  and  seeking  to  drive  the  plea  out  of 
C5ourt.     But,  thanks  to  the  integrity  of  our  judiciary,  the  ridicule 
was  wasted  and  the  majesty  of  the  law  maintained.     If  the  Courts 
would  maintain  their  purity  they  must  be  free  from  public  opinion ; 
that  is,  they  must  be  free  from  the  interference  of  all  the  tides  of 
ephemeral  sensations,  and  untrammelled  in  administering  the  law  as 
it  is  written.     If  the  law  is  wrong,  the  judiciary  is  yet  bound  to 
maintain  it.     Nothing  can  be  more  reprehensible  in  these  days  of 
"  departures,"  "  sensations,"  and  "  tendencies,"  than  any  effort  whose         , 
results  would  be  to  trammel  the  judiciary.     The  judiciary  is  the        j 
bulwark  of  republican  liberty.     England  sets  us  a  good  example  in 
the  case  of  Begina  vs.  OtisIow,  5  Moak's  English  Reports.    This 
case  furnishes  us  a  good  criterion   for  the  ascertainment  of  that 
ineasure  of  respect  that  the  public  should  have  for  the  province  of 
the  Courts.     It  is  gratifying  to  the  lovers  of  a  healthy  stability  to 
see  grand  results  as  they  flow  from  the  labors  of  true  journalism, 
enlightening  the  public,  giving  free  access  to  the  thoughts  of  a  world, 
bringing  the  flint  of  California  in  contact  with   the  steel  of  the 
Atlantic  States,  with  its  thousands  of  attendant  flashes  of  intellect; 
the  whole  foreshadowing  a  wiser  and  better  future.     But  all  jour* 
nalists  should,  and  will  when  a  higher  type  of  enlightenment  is 
attained,  see  that  for  the  Courts  to  do  their  work  well,  they  should 
not  be  subjected  to  improper  influences.     In  their  recklessness  they 
prejudge  the  cause,  and  should  the  tide  flow  in  &vor  of  a  criminal, 
though  it  be  set  in  motion  in  gross  ignorance  of  the  fiicts,  strong 
indeed  must  be  the  jury  to  fly  in  the  face  of  popular  opinion  with 
^^eir  verdict,  though  it  has  the  sanction  of  eternal  and  venerated 
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justice.  On  the  contrsry,  when  the  gales  of  an  unthinking  prejudice 
are  against  the  accused,  the  jury  goes  into  the  box  with  biases 
which  they  may  hot  recognize,  but  which  may  weigh  like  mount- 
ains upon  the  cause.  The  difficulty  of  obtaining  a  jury  in  New 
York  city  in  important  murder  cases,  comes  home  with  crushing 
weight  to  condemn  these  ill-timed  and  sensational  articles,  which  rob 
a  man  of  the  inalienable  constitutional  right  of  being  tried  by  a  fair 
and  impartial  jury  of  his  peers.  Immediately  after  the  acquittal  of 
Daniel  McFarland,  it  would  have  been  quite  a  task  to  prove  insan- 
ity to  the  satisfaction  of  a  New  York  jury  in  a  case  of  general 
importance.    "And  these  were  the  £ruits  of  that  tree." 

If  the  plea  of  insanity  is  a  part  of  our  great  system  of  law,  it  is 
worthy  of  a  careful  and  decorous  regard.  If  it  is  a  part  of  that 
polity  which  puts  down  the  wrong  and  upholds  the  right,  it  is 
worthy  of  the  most  sacred  protection,  and  of  being  diligently  and 
faithfully  tested.  An  indecent  haste  will  not  satisfy  the  calls  of 
duty  which  should  ever  be  fresh  in  an  official's  ear.  "Whatever  is 
worth  doing  at  all  is  worth  doing  well.'' 

James  Wyatt  Gates. 

AbbeyiUe,  Ala. 


Railroad  Laws,  or  Legislative  Control  of  Railroads. 


The  writer  of  the  following  essay  enters  upon  the  subject  witb 
some  degree  of  diffidence^  inasmuch  as  it  is  one  of  those  subjecfai 
which,  while  it  is  of  a  popular  character,  is,  nevertheless,  one  of 
considerable  difficulty.     What  are  the  powers  of  the  State  as  to  the 
control  of  cetrporations  ?    How  far  does  the  power  extend,  and  by 
what  is  it  modified  ?    These  questions  which,  viewed  in  the  light  of 
the  legislation  of  some  of  the  States  of  the  Union^  in  .regard  to  rail- 
road abuses,  are  of  vast  importance  to  by  &r  the  greater  portion  of 
the  people  of  the  States.    That  there  are  abuses  of  power  and  of 
corporate  franchises,  in  reference  to  the  railroads  of  the  country^. 
must  be  admitted,  if  the  legislation  referred  to  means  anything.. 
But  how  and  by  exactly  what  method  these  abuses  are  to  be  rectified 
are  questions  of  deep  interest..    The  puirpose  of  this  essay  is,  if  pos*^ 
sible,  to  throw  some  additional  light  on  the  question  of  legislative 
control  over  corporations^  and  especially  railroads.     But,  in  order 
to  understand  the  question  fully,  or  even  approximately,  it  may  be 
necessary  to  advert  to  the  object  of  civil  government.    To  discuss, 
also,  the  inherent  powers  of  the  States,  especially  the  power  of  pub* 
Kc  police.     To' discuss  the  nvodifying  points,  as  they  spring  from  the 
Constitution  of  the  United  States,  and  therein  of  the  obligation  of 
contracts.     To  discuss  the  limitations  arising  from  the  State  Consti"^ 
tutions.     These  are  the  great  landmarks  of  reason,  of  leffidaium^ 
and  of  adjudication,  which  must  be  our  guide  in  the  discussion  o{ 
this  interesting  subject^  and  if  there  be  any  other  distinctions,  they 
are  included  in  one  or  the  other  of  these.     We  shall  consider  these  in 
one  general  view,  as  they  necessarily  arise  in  relation  to  the  main 
subject. 

What  is  the  object  of  civil  society,  as  represented  by  the  legisla- 
ture ?  Is  it  to  form  laws  for  the  great  mass  of  the  people  constitut- 
ing the  body  politic,  or  is  it  to  establish  laws  which  shall  place  a 
few  favored  persons  in  positions  to  thrive  upon,  and  make  gain  of  the 
necessities  of  the  people  ?  The  object  of  the  legislature,  and  of  civil 
governmeot^  we  assert  to  be  the  protection  of  the  general  good  and 
the  prosperity,  peace  and  happiness  of  the  greatest  number;  as 
against  the  few,  when  that  law  respects  the  rights  of  the  few^ 
according  to  those  principles  of  justice  and  right, ^characterized  by. 
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the  comprehensive  term  of  equity.  In  this  view  of  the  law  and  of 
civil  society,  the  legal  maxim,  *^8cUu8  populi,  auprema  /^a;/'  finds 
its  true  illustration.  Any  other  theory  of  government  must,  from 
the  nature  of  the  case,  be  fiilse  in  principle  and  &lse  to  the  interest 
of  the  people  in  whom,  according  to  the  theory  of  American  poli- 
tics, the  supreme  sovereignty  resides.  We  assume,  therefore,  as  a 
matter  of  reasony  that  there  is  inherent  in  the  people,  represented 
in  their  State  Legislatures,  sufficient  power  and  authority  to  control 
any  and  all  corporations  subject  to  the  jurisdiction  of  their  laws. 
Especially  is  this  the  case,  when  such  regulative  legislation  looks  to 
the  correction  of  abuses  of  such  corporate  franchises  as  exist  by 
authority  of  laws  of  the  State.  The  presumption  of  railroads  as 
corporations,  that  they  are,  in  important  respects,  beyond  the  reach 
of  the  legislature,  would  prove  that  the  States  can  divest  themselves 
of  sovereignty,  a  proposition  which,  if  the  corporations  be  correct^ 
would  reduce  government  to  an  absurdity,  and  would  tend  to  estab- 
lish the  doctrine  that  the  creature  is  superior  to  the  creator — a  prop- 
osition as  illogical  as  it  is  absurd.  The  legislature  could  not,  if  it 
were  to  try,  under  our  theory  of  government,  divest  the  people  of 
their  sovereign  rights,  neither  could  it  do  that  which  a  subsequent 
legislature  would  not  have  a  right  to  undo,  if  it  impaired  the  sov- 
ereignty, or  rights  of  the  sovereign  people.  These  corporations 
claim  to  have  vested  rights,  and  that  an  act  of  the  legislature,  look- 
ing to  their  control,  is  an  infringement  of  those  rights,  and  tends  to 
impair  the  obligation  of  contracts.  This  may  be  true  to  a  certain 
extent,  but  beyond  that  point  we  assert  the  right  of  the  legislature 
to  control  any  and  every  corporation  subject  to  its  jurisdiction,  or 
vdthin  the  borders  of  the  State.  When  we  consider  the  object  of 
civil  government,  and  with  this  the  objects  had  in  view  by  the 
State  in  granting  corporate  franchises  to  a  corporation,  it  is  easy  to 
discover,  as  a  matter  of  reason,  that  if  a  corporation  should  violate 
the  object  of  its  institution  or  incorporation,  by  flagrant  acts,  preju- 
dicial to  the  public  welfare,  and  thus  become  a  violator  of  common 
right,  that  the  same  power  which  created  would  have  the  inherent 
right  to  correct  the  abuse,  by  making  such  provision  by  statute  as 
would  remedy  the  evil,  if  no  other  sufficient  remedy  existed.  To 
countenance  the  theory  that  the  State  can  not  correct  abuses  of  cor-- 
poraJU  fravehiseSj  is  equivalent  to  supposing  that  corporations  are 
formed  for  the  express  purpose  of  being  beyond  the  reach  of  the 
law.  Suppose  a  railroad  under  its  right  of  taking  tolls  or  fares  for 
the  carriage  of    either  passengers  or  freights,  should  levy  such 
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exorbitant  rates  as  to  tend  to  the  stagnation  of  busings  and  travel, 
and  to  the  crippling  of  the  general  prosperity  of  the  State.  Can  it 
be  conceived  that  the  legislature  have  not  the  power  to  regulate  tolls 
and  fares  to  such  an  extent  at  least  as  to  work  for  the  general  good 
of  the  people  ?  If  it  were  otherwise,  the  corporations  of  the  coun- 
try might  stop  trade  and  travel,  might  thus  dictate  and  control  legis- 
lation, and  make  it  a  ruinous  business  to  producer  and  consumer 
alike.  But  suppose  they  do  not  levy  prohibitive  tolls  and  feres, 
but  such,  however,  as  are  totally  disproportionate  to  the  benefits 
they  confer,  and  thus  tend  to  stop  the  general  thrift  of  the  people, 
are  we  to  conclude  that  there  is  no  remedy,  and  that  the  evil  must 
be  borne,  and  ultimate  ruin  to  the  country  ensue  ?  No,  the  power 
is  found  in  the  legislature  to  correct  these  abuses  and  those  of  like 
character.  For  what  are  legislatures  established  but  to  correct 
wrongs,  protect  rights?  And  have  these  corporations  such  a  vested 
right  in  their  corporate  franchises  as  to  be  beyond  the  reach  of 
law,  and  thus  have  license  to  rob  and  plunder  the  masses,  and 
under  the  name  of  law  to  sap  the  foundations  of  the  State's  and 
Nation's  prosperity  and  peace  ?  Are  we  driven  to  the  conclusion 
that  because  the  vested  rights  of  corporations  are  protected  by  law, 
that  they  are,  therefore,  placed  beyond  the  reach  of  the  inherent 
power  of  the  State,  whose  creatures  they  are? 

The  States,  under  our  system  of  government,  are  said  to  be  sove- 
reign— to  have  sovereign  rights  resting  in  the  people^  and  this  is  true, 
except  as  they  have  parted  with  their  sovereignty  as  evinced  by  the 
Constitution  of  the  United  States,  or  by  their  own  State  Constitu- 
tions. To  arrive  at  the  gist  of  the  controversy  as  between  the 
States  and  these  corporations,  it  becomes  necessary  to  investigate  the 
Constitution  of  the  United  States  in  order  to  determine  the  ques- 
tion as  to  whether  the  people  of  the  States  have  really  parted  with 
their  sovereignty  or  right  to  legislate  for  the  good  of  the  people,  and, 
also,  to  see  what  restrictions  they  have  placed  upon  themselves  in 
their  own  State  Constitutions.  An  impartial  investigation  of  the 
grants  of  power  to  the  general  government,  and  the  restrictions 
placed  upon  the  States  in  the  Constitution  of  the  United  States  and 
of  their  own  States,  will  disclose  the  true  staJbus  of  the  question  of 
State  or  legislative  control  of  railroads.  We  lay  it  down  as  a  prop- 
osition too  plain  to  be  seriously  controverted,  that  aU  power  is  of  the 
people — ^that  the  ultimate  attribute  of  sovereignty  rests  in  the  peo- 
ple, and  that,  therefore,  like  the  British  Parliament,  the  legislators 
of  the  people  are  sovereign,  and  of  right  must  determine  for  them* 
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selves,  in  their  own  way,  what  shall  and  what  shall  not  be  law ;  that 
there  is  no  power  higher  or  beyond  the  people,  as  expressed  in  the 
legislative  will,  when  it  takes  the  form  of  a  statute;  that  this  power 
is  supreme,  and  like  the  British  Parliament,  omnipotent,  except  as 
modified  by  the  Constitution  of  the  States,  or  of  the  United  States. 
If,  therefore,  on  an  investigation  of  the  restrictions  placed  upon 
themselves  by  the  people  in  their  National  Constitution  or  State 
Constitutions,  we  shall  fail  to  discover  anything  placing  it  beyond 
the  power  of  the  States  to  legislate  upon  the  control  or  regulation 
of  railroads  in  their  several  jurisdictions,  we  must  conclude  that 
there  is  the  power  so  to  control  these  corporations  as  to  force  them  so 
io  use  their  own  as  not  to  impair  the  rights  of  others.  It  is  not  our 
purpose  to  go  into  an  elaborate  examination  of  the  several  State 
Constitutions  in  order  to  arrive  at  our  conclusions,  but  simply,  upon 
general  principles,  to  point  out  wherein  the  power  exists,  and  the 
method  of  its  legitimate  exercise  by  the  State.  We  believe  we  have 
stated  fairly  the  question  of  sovereignty,  and  where  it  rests,  but  we 
will  cite  a  few  authorities  upon  the  point,  so  as  to  place  it,  if  possi- 
ble, upon  still  stronger  grounds.  We  have  also  stated,  we  think 
fairly,  the  object  of  civil  government,  and  placed  that,  we  think,  in 
a  fair  and  intelligent  light.  If,  therefore,  we  are  correct  in  the 
positions  we  have  assumed  as  to  the  object  of  civil  government,  and 
as  to  where  the  legitimate  sovereignty  resides,  and  the  authorities  to 
be  cited  shall  sustain  us  in  our  views,  we  think  the  position  for 
which  we  contend  will  be  easily  established,  subject  only  to  the 
restrictions  contained  in  the  State  or  Federal  Constitutions.  "Sov- 
ereignty, as  applied  to  a  State,  imports  the  supreme,  absolute,  uncon- 
trollable power  by  which  any  State  is  governed :  '^  Cooley's  Con- 
stitutional Limitations,  page  1 ;  see  Story  on  Constitution,  para- 
graph 207;  1  Blackstone,  49;  Wheaton's  International  Law, 
pt.  1,  c.  2;  Chipman  on  Government,  137;  Halleck's  Int.  Law, 
63-4.  Now,  according  to  the  theory  of  our  government,  the  ulti- 
mate sovereignty  of  the  State  is  in  and  of  the  people,  from  whom 
springs  all  legitimate  authority:  McLean,  J.,  in  Spooner  vs  MeQm- 
nd,  1  McLean,  347,  and  Cooley's  Con.  Lim.,  page  28.  The  people 
have  created  a  National  and  State  Constitutions,  and  conferred  upon 
these  powers  of  sovereignty  over  cei^tain  subjects,  each  being  limited 
to  the  subjects  for  which  it  was  instituted,  the  people  retaining  for 
purposes  of  government  and  protection  the  powers  inherent  in  them 
as  the  source  of  sovereign  power.  Although  the  people  may  be 
aaid  to  have  delegated  the  exclusive,  sovereign  powers  to  the  several 
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departmeatef  of  government  instituted  by  them^  thej  have  not  th^ni^r 
by  divested  themselves  of  sovereignty,  but  either  directly  or  indi-- 
rectly  they  have  complete  control  of  the  government,  and  th|e  seve- 
ral departments  of  government  are  subject  to  be  controlled,  directed 
or  abolished  by  them  according  to  the  limitations  contained  in  their 
several  State  and  Federal  Constitutions:     Cooley,  Constitutional 
Lim.;  598.    The  Constitution,  in  conferring  the  legislative  author- 
ity, has  prescribed  to  its  exercise  any  limitationa  which  the  people  «a«p 
fit  to  impose^  aiid  no  other  power  can  superadd  other  limitations: 
Cooley's  Lim.,  125.     In  People  vs.  Draper ,  15  N.  Y.,  543,  Denio, 
J.,  says :  ^'  The  people,  in  forming  the  Constitution,  committed  to  the 
Legislatui'e  the  whole  lavMnaking  power  of  the  State,  which  they  did 
not  expressly  or  impliedly  withhold.     Plenary  power  in  the  legida-- 
ture  for  all  purposes  of  dvU  government  is  the  rule.     A  prohibition 
to  exercise  a  particular  power  is  an  exception.    In  inquiring,  there- 
fore, whether  a  given  statute  is  constitutional,  it  is  for  those  who 
question  its  validity  to  show  that  it  is  forbidden.     1  do  not  mean 
that  the  power  must  be  expressly  inhibited,  for  there  are  but  few 
positive  restraints  upon  the  legislative  power  contained  in  the  instru- 
ment.^'    And,  in  conclusion,  the  learned  Judge  says,  **  but  inde- 
pendently of  those  restraints,  express  or  implied,  every    subject 
within  the  scope  of  civil  government  is  liable  to  be  dealt  with  by  the 
legislature.^'    There  are,  says  Cooley,  two   fundamental  rules  by 
which  we  may  measure  the  extent  of  legislative  authority  of  the 
States: 

1.  In  creating  a  legislative  department  and  conferring  upon  it 
the  legislative  powers,  the  people  must  be  understood  to  have  con«- 
ferred  the  full  and  complete  power,  as  it  rests  in^  and  may  be  exer- 
cised by,  the  sovereign  power  of  any  country,  subject  only  to  sach 
restrictions  as  they  may  have  seen  fit  to  impose,  and  to  the  limita- 
tions which  are  contained  in  the  Constitution  of  the  United  States^ 
The  legislative  department  is  not  made  a  special  agency  for  the  exer- 
cise of  specifically  defined  legislative  powers,  but  is  entrusted  with 
the  genercd  authority  to  make  laws  at  discretion:  Cooley 's  C.  L.^ 
page  87. 

2.  But  the  apportionment  to  this  department  of  legislative  power 
does  not  sanction  the  exercise  of  executive  or  judicial  functions,, 
except  in  those  cases  warranted  by  parliamentary  usage,  where  they 
are  incidental^  necessary  or  proper,  to  the  exercise  of  legislative 
authority,  or  where  the  Constitution  itself,  in  specified  oases,  may 
expressly  permit  it :  Ibid,  page  87.    And  see  further  on  this  pointy 
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Tlwrpe  veu  Rutland  cmd  Burlington  Railroad  Oo.y  27  Vt.^  142,  and 
19  N.  Y.,  445;  20  Wend.,  365;  21  Wen^.,  563;  5  Mich,,  251 ;  4 
Scam.,  134;  27  Barb.,  593;  4  Hill,  144.  It  appears  from  these 
authorities,  that  if  the  question  of  control  or  regulation  of  CQrpprar 
tions  is  not  by  implicatum  or  by  express  inhibition  of  the  ConstitU'* 
tijQn  of  the  State  or  Federal  Government|  excluded  from  the 
inherent  patoers  of  the  State,  that  the  right  to  control  a  railroad  cor^ 
poration  is  a  power  siiU  resting  in  the  sovereignty  of  the  State  as  a 
power  of  Us  prerogative.  To  each  State  Constitution,  therefore,  sub- 
ject to  the  provisions  of  the  Federal  Constitution,  the  inquirer 
must  go  in  order  to  determine  the  extent  of  legislative  power  of 
control  or  regulation.  As  we  are  not,  in  this  inquiry,  to  discuss  the 
power  of  the  judiciary  under  existing  laws  or  constitutional  provi- 
sions, we  are,  therefore,  restricted  to  the  one  qfiestion  of  control  or 
regulation  by  legislative  authority  upon  general  principles.  Sedge- 
wick  on  St.,  in  Con.  Law,  page  425,  says,  "That  in  case  where  no 
power  is  reserved  by  the  Legislature  (power  to  alter,  suspend  or 
repeal  charters  of  corporations),  the  true  doctrine  is  that  no  radical 
change  or  alteration  can  be  made  or  allowed  in  the  charter  of  incor-  ^ 
porajtion  by  which  new  and  additional  objects  are  to  be  accom- 
plished, or  new  responsibilities  incurred,  without  their  assent,'^  and 
cit^  5  Hill,  384 ;  8  Mass.  R.,  268. 

This  would  seem  to  be  in  favor  of  the  view  taken  by  some,  that 
corporations  have  a  vested  right  in  any  and  all  advantages  they 
may  obtain  by  omissions  on  the  part  of  the  Legislature.  But  is  this 
true?  Can  the  Legislature,  by  a  mere  omission  on  its  part,  which 
we  will  suppose  it  to  make,  so  bind  up  legislation  as  to  disable  it  or 
its  successor  from  correcting  abuses  of  corporate  franchises?  We 
incline  to  the  opinion  that  a  failure  on  the  part  of  the  Legislature 
to  insert  conditions  into  the  charters  restraining  the  abuses,  or  the 
right  to  restrain  by  proper  legislation,  amount  to  a  failure  to  exhaust 
the  power  of  the  Legislature  on  the  particular  subject  omitted,  and 
that  it  may,  by  an  exercise  of  its  inherent  sovereignty,  if  not 
restricted  by  some  Constitutional  provision,  put  forth  its  mighty  arm 
and  arrest,  by  timely  legislation,  abuses,  because  of  its  right  and 
duty  to  legislate  for  the  good  of  the  whole  people,  and  because  it  is 
competent  in  the  Legislature  to  pass  laws  regulating  and  controlling 
the  rights  of  individuals,  so  that  in  the  use  and  enjoyment  of  their 
own  ijiey  shajl  not  injure  that  of  others.  The  Legislature  could 
not,  if  it  were  to  try,  divest  itself  of  the  right  and  duty  to  pas0< 
laws  fi>r  the  public  good-    I^  therefore,,  in  the  judgment  of  the: 
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law-making  department  of  the  government,  the  public  good  will  be 
subserved  by  statutes  regulating  or  controlling  corporations,  when 
such  regulation  will  not  conflict  with  the  Constitutions  of  the  Fed- 
eral Government  or  of  the  State  CJonstitutione,  such  legulations 
must  be  sustained  by  the  Courts  as  the  law  of  the  land.  Cooley's 
Con.  Lim.,  pages  128-129,  sustains  this  view,  .Hnd  168,  and 
foot  notes  1,  2,  3  and  4,  and  some  on  ps^s  172-173.  "The 
power  of  the  Legislature  to  impose  new  burdens,  restrictions  or 
limitations  upon  existing  corporations  is  one  of  some  difficulty:" 
Redfield,  Law  of  R.  R.,  vol.  2,  page  428.  Again  he  says,  "There 
are  confessedly  certain  essential  franchises  of  such  corporations 
which  are  not  subject  to  legislative  control,  and,  at  the  same  time, 
it  can  not  be  doubted  that  these  artificial  beings  or  persons,  the 
creatures  of  the  law,  are  equally  subject  to  legislative  control,  and,  in 
the  same  particulars,  precisely,  as  natural  persons.  These  creatures 
of  the  law,  therefore,  stand  upon  no  higher  ground  than  thai  occu- 
pied by  common  or  natural  persons.  By  the  rights  of  natural  per- 
sons, therefore,  so  far  as  legislative  control  or  regulation  of  conduct 
.  is  concerned,  we  might  measure  the  power  of  the  Legislature  as  to 
the  rights  and  privileges  of  railroads  in  their  charters.  Although  a 
charter  granted  to  a  corporation  by  a  State  is  a  contract,  the  obliga- 
tion of  which  can  not  be  impaired  by  subsequent  legislation,  cor- 
porations, like  natural  persons,  are  subject  to  remedial  l^islatioPi 
and  amenable  to  general  laws :   45  Me.,  507. 

Now  we  assume  that  if  the  charter,  being  in  contemplation  of 
the  law  a  contract,  not  subject  to  be  impaired  because  of  the  pro- 
visions in  the  Federal  Constitution,  be  silent  upon  any  given 
point,  no  matter  what,  and  no  necessary  implication  of  law  imply- 
ing the  intention  on  the  part  of  the  Legislature  to  part  with  or 
confer  the  power  or  franchise  claimed  by  such  corporation,  that  no 
Court  can  make  a  contract  for  or  between  the  parties;  for  it  is 
beyond  the  reach  of  judicial  power  to  legislate,  and  such  making  of 
a  contract  by  the  Court  would  be  legislation  by  the  Court,  which 
it  has  no  right  to  make.  Courts  can  no  more  legislate  contracts 
than  Legislatures  can  impair  their  obligation.  Now,  in  this  view 
of  the  question,  let  us  suppose  the  Legislature  to  grant  a  charter  of 
incorporation  to  a  railroad.  It  follows,  as  a  matter  of  course,  that  the 
Legislature,  if  it  fail  to  fix  the  rates  of  toll  or  fiires  for  fireights  or  pas- 
sengers, that  inasmuch  as  it  is  to  be  presumed  that  the  formation  of 
the  corporation  was  for  profit  to  the  individual  corporators,  that 
they  have,  by  necessity,  an  implied  right  to  take  tolls  and  fitree  for 
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freights  or  passengers;  but  is  it  to  be  presumed  that  the  Legislature 
intended  to  grant  such  corporation  the  right  to  fix  such  exorbitant 
&res  as  to  impose  upon  the  public  and  cripple  the  general  thrift? 
The  maxim,  sio  utere  tuo  ut  oMenum  rum  ledas,  has  here,  we  think, 
peculiar  force.  But  the  Legislature  meant  more  in  granting  the 
corporation  franchises  in  its  charter,  than  that  the  individual  mem- 
bers might  make  a  profit  of  the  capital  invested  in  such  corpora- 
ation.  There  are  always  two  controlling  considerations  in  the 
granting,  by  the  State,  of  corporate  franchises,  and  of  the  acceptance 
of  such  firanchises  by  the  corporators.  First,  the  public  good  and 
benefit  is  to  be  considered  the  leading  and  controlling  motive  with 
the  Legislature,  for  the  public  good  is  what  Legislatures  are  insti- 
tuted for  by  the  people.  This  proposition  is  so  clear  that  we  think 
it  self-evident,  and  needing  no  proo&  further  than  its  naked  state- 
ment. The  other,  we  have  before  stated  to  be  the  benefit  of  the 
individuals  composing  such  corporation.  Now,  we  further  assert 
as  a  self-evident  fact,  that  the  Legislature  could  not,  if  it  would,  do 
anything,  or  pass  any  act,  which  would  divest  it  of  its  right  and 
duty  to  protect,  by  timely  legislation,  the  good  of  the  people  of  the 
State  at  large,  as  against  any  particular  class  or  set  of  individuals. 
Its  inherent  sovereignty  can  not  be  frittered  away  to  such  an  extent 
as  to  disable  the  Legislature  to  act  for  the  general  benefit  of  the 
whole  people.  Now,  if  in  the  case  supposed,  the  Legislature  should 
have  failed  to  fix  the  tolls  or  fares,  and  such  corporations,  acting 
under  the  impression  that  the  individual  benefit  of  the  corporators 
was  alone  to  be  sought,  should  fix  such  rates  as  totally  to  overstep 
the  proportion  of  benefit  conferred  in  price  charged,  would  not  such 
corporation  violate  one  of  the  objects  of  its  incorporation?  Would 
it  not  violate  the  leading  object  of  its  incorporation  ?  The  public 
good,  which  must,  from  the  very  nature  of  the  powers  and  duties 
of  the  Legislature  in  granting  the  corporation  the  charter,  be  the 
leading  object.  But  here  we  are  met  by  the  objection  that  what  is 
to  be  considered  a  fair  charge  for  tolls  and  fares  is  to  be  governed 
by  the  circumstances  in  each  case.  We  are  further  met  by  the 
objection  that  the  corporators  ought  to  be  the  best  judges  of  what 
is  a  fair  charge,  inasmuch  as  they  are  best  posted  as  to  the  costs  and 
expenses  of  running  and  equipping  the  roads.  But  who  is  to 
determine?  Clearly  that  class  of  men  who  have  authority  to 
determine,  and  whose  duty  compels  them,  in  the  public  interest,  to 
determine.  These  difficulties  would  appear  at  first  blush  almost 
insurmountable.     What  shall  th^  corporation  take  as  tolls  and  fibres,, 
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and  what  is  a  fair  charge^  and  at  what  point  shall  the  liegislatnre 
interfere,  if  it  have  the  right  to  interfere  at  all,  are  questions  of 
great  interest  and  of  much  nicety.    Where  too,  if  the  Legislature 
interfere/will  it  cross  the  line  of  its  legitimate  authority,  admitting 
tiiat  authority  to  exist?    Difficult  and  puzzling  as  these  qnestions 
appear,  we  think  they  are  susceptible  of  a  rational  and  a  legal  solu- 
tion.   When  we  remember  that  the  public  good  and  general  welftre 
of  the  State  is  the  object  for  which  the  Legislature  is  instituted,  and 
that  it  must,  in  every  instance,  either  directly  or  indirectly,  have  in 
view  the  object  of  its  institution ;  and  when  we  remember  that  indi- 
vidual interest  and  individual  profit  must  bend  to  the  public  neces- 
sities, that  the  public  good  being  the  greater  object  of  legislation 
necessarily  includes  the  less,  the  benefit  of  individuals;  when  we 
remember  also  that  there  are  certain  uniform  notions  among  men  as 
to  values  and  benefits  for  the  use  of  money,  and  also  that  there  is  a 
general  agreement  amounting  to  a  law  of  trade  and  a  common  con- 
sent of  mankind,  that  there  is  a  limit  between  benefits  conferred 
and  prices  to  be  paid  for  such  benefits,  it  seems  to  us  clear,  at  least 
reasonable  and  just,  that  inasmuch  as  the  powers  of  the  Legislature, 
in  aid  of  these  general  notions  and  agreements  of  mankind,  is  called 
in  to  settle  the  value  of  and  interest  for  the  use  of  money,  that  the 
Legislature,  without  in  any  way  impairing  the  obligation  of  the  con- 
tract might,  if  it  did  no  more,  apply  the  rule  sic  uiei^e  tuo  d  alwnsm 
non  ledas.     Besides,  as  the  right  to  regulate  the  interest  for  the  use 
of  money  is  generally  conceded,  and  that,  too,  upon  these  general 
principles,  especially  that  there  is  a  relative  value  attaching  for  its  use, 
we  maintain  that  the  Legislature  may,  by  such  regulative  laws  as  to 
them  may  seem  just,  and  in  such  manner  as   that  their  action  will 
not  impair  the  obligation  of  the  contract  granted  in  the  charter, 
grant  or  allow  a  just  and  reasonable  amount  to  be  charged  as  tolls 
and  fares,  as  to  them  shall  seem  just  and  right.    We  believe  that 
the  Legislature,  acting  for  the  public  and  fulfilling  its  chief  end  in 
passing  regulative  laws  for  the  good  of  the  public,  if  it  did  not 
thereby  destroy  the  benefits  to  the  corporators,  would  be  sustained 
by  the  Courts.     For  what  are  Legislatures  instituted  but  to  protect 
the  public  good  ?   And  what  is  the  contract  ?    As  before  stated,  it  is 
made  up  of  two  elements — ^the  public  good  being  the  major,  and 
the  individual  benefit  to  the  corporators  being  the  minor  part  of 
the  contract  contained  in  the  charter  of  incorporation.    Now,  if 
the  Legislature  allow  a  good  interest,  to  be  adjusted  in  favor  of  tiie 
individuals  composing  such  corporation,  such  as  to  them  may  be 
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just  and  feir,  who  will  undertake  to  aay  that  the  minor  part  of  such 
contract  is  not  complied  with  by  the  State^  while  the  Legislature 
has  been  &ithfttl  to  the  object  of  its  institution  in  maintaining  the 
major  part  of  the  contract.  We  do  not  believe  that  the  railroads  of 
the  country  should  be  forced  to  operate  at  a  loss,  for  we  readily  con- 
ceive that  legislation  having  that  result  would  violate  the  obligation 
of  the  contract  contained  in  the  charter.  Neither  do  we  concede 
that  they  have  a  right  to  more  than  a  just  compensation  for  services 
rendered  to  the  public,  and  when  their  tolls  and  &res  amount  to 
more  than  what  is  just  and  fair  as  a  compensation  for  the  benefits 
conferred,  we  take  the  ground  that  it  is  a  case  for  the  exercise  of 
legislative  discretion,  and  not  only  of  discretion,  but  of  duty.  The 
proper  basis  for  an  adjustment  of  this  question  might  be  determined 
by  a  board  of  commissioners,  whose  duty  it  would  be  to  discover  the 
proper  compensation  which  ought,  in  equity,  to  be  allowed.  This 
method  might,  in  the  opinion  of  some,  lead  to  a  constitutional 
difficulty,  upon  the  ground  that  such  board  would  have  to  exercise 
judicial  functions  to  determine  the  rates.  This  might  be  true  in 
some  States,  but  the  people  have  the  power  to  amend  their  organic 
law,  and  this  difficulty  would  be  bridged  in  this  way,  which  would 
be  greatly  preferable  to  the  slow  process  of  a  trial  in  a  court  before 
a  jury.  This  method  is  not  free  from  objections,  nor  in  the  nature 
of  things  is  any  method  free  from  objections.  As  sustaining  the 
general  views  of  the  foregoing  positions,  upon  general  principles, 
we  refer  to  the  celebrated  case  of  Dartmouth  College  vs.  Woodward,  4 
Wheaton,  518,  in  which  Chief  Justice  Marshall  says:  "Cer- 
tain things,  it  is  agreed,  are  essential  to  the  beneficial  existence  and 
successful  operation  of  a  corporation,  such  as  individuality  and  per- 
petuity when  the  grant  is  unlimited,  the  power  to  sue  and  be  sued, 
to  have  a  common  seal,  and  to  contract,"  and  in  the  case  of  a  rail- 
way, to  have  a  common  stock,  to  construct  and  maintain  its  road, 
and  to  operate  the  same  for  the  common  benefit  of  the  corporators. 
Certain  other  things  are  incident  to  the  beneficial  use  of  these  fran- 
chises, necessarily  implied.  But  there  is  a  wide  field  of  debatable 
ground  outside  of  all  these.  It  is  conceded  that  the  powers, 
expressly  or  by  necessary  implication  conferred  by  the  charter,  and 
which  are  essential  to  the  successful  operation  of  the  corporations, 
are  inviolable.  What  is  successful  and  beneficial  operation,  con- 
tains the  gist  of  the  controversy.  Beyond  that,  there  is  as  clearly 
implied,  by  the  logical  doctrine*  of  excluded  middle,  the  right  of  the 
Legislature  to  interfere,  regulate  and  control.    But  who  is  to  deter- 
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mine  the  matter  ?   The  Legislature,  we  say ;  and  if  they  be  restricted 
by  jury  triaLs,  let  the  people  change  their  organic  law,  and  give  the 
Legislature  the  needed  power.      Chief  Justice  Marshall  says :  '*The 
great  object  of  an  incorporation  is  to  bestow  the  character  and  pro- 
prieties of  individuality  on  a  collected  and  changing  body  of  men. 
Any  privileges  which  may  exempt  it  from  the  burdens  common  to 
individuals,  do  not  flow  necessarily  from  the  charter,  but  must  be 
expressed  in  it,  or  they  do  not  exist.'*     As  to  the  general  liability  to 
legislative  control,  it  places  natural  persons  and  corporations  pre- 
cisely upon  the  same  grounds.     And  if  we  suppose  the  Legislature 
to  have  made  the  same  grant  to  a  natural  person,  which  they  might 
do  {Moore  vs.  Viae,  32  Me.,  343),  it  would  scarcely  be  supposed 
that  they  thereby  parted  with  any  general  legislative  control  over 
such  person  or  business  secured  to  him.     In  either  case  the  privilege 
of  operating  the  road  and  taking  tolls  or  fares  and  freights  is  the 
essential  franchise  conferred.     Any  act  essentially  paralyzing  this 
franchise,  or  destroying  the   profits  therefrom  arising,  would,  no 
doubt,  be  void.     But  beyond  that,  the  entire  power  of  legislation 
resides  in  the  legislature,  unless  such  power  is  expressly  limited  in 
the  grant  to  the  corporation,  as  by  exempting  their  property  from 
taxation  in  consideration  of  a  share  of  the  profits,  or  a  bontifi,  or 
the  public  duties  assumed :     Boston,  Concord  &  Montreal  Bailway 
vs.  State,  32  N.   H.  R.,  215.     Although  theii!  Court  is   discussing 
another  point,  nevertheless,  and  upon  general  principles  and  by 
parity  of  reasoning,  sustains  the  views  as  hereinbefore  advanced. 
And  see  further,  cases  cited  by  the  last  case  referred  to,  all  of  which 
upon   general    principles,  establish   the   position  herein    assumed. 
Chief  Justice  Taney,  in  Charles  River  Bridge  vs.  Warren  Bridge,  U 
Peters,  548,  is  to  the  point  and  specific.   The  continued  existence  of 
a  government  would  be  of  no  great  value  if,  by  implications  and 
presumptions,  it  was  disarmed  of  the  powers  necessary  to  accom- 
plish the  ends  of  its  creation,  and  the  functions  it  was  designed  to 
perform  transferred  to*  privileged  corporations. 

The  conclusion  of  the  learned  judge  is,  that  no  claim  in  any  way 
abridging  the  most  unlimited  exercise  of  the  legislative  power  over 
persons,  natural  or  artificial,  can  be  successfully  asserted,  except 
upon  the  basis  of  an  express  grant  in  t^rms,  or  by  necessary  impli- 
cation. The  general  power  of  the  Legislature  to  control  existing 
corporations  is  found  in  the  general  police  power  of  the  State. 
In  Bosion,  Concord  &  Montreal  BaUway  vs.  State,  the  Court  say : 
"The  general   police  powers  of  the  States,  by  which  persons  and 
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property  are  subjected  to  all  kinds  of  restraints  and  burdens^  in 
order  to  secure  the  general  comfort^  health  and  prosperity  of  the 
States ;  of  the  perfect  right  in  the  Legislature  to  do  which  no  ques- 
tion ever  was,  or  upon  general  principles  ever  can  be  made,  so  fer 
as  natural  persons  are  concerned.  And  it  is  certainly  calculated  to 
excite  surprise  and  alarm  that  the  right  to  do  the  same  in  regard  to 
railways,  should  be  made  a  serious  question."  To  conclude,  there- 
fore, we  assume  it  to  be  clear  that,  unless  the  Constitution  of  the 
United  States,  or  of  the  State,  expressly  inhibits  the  passage  of  regula- 
tive laws,  general  in  character  as  applicable  to  these  corporations, 
the  power  is  necessarily  in  the  constitutional  aspects  of  the  case 
vested  in  the  Legislatures  of  the  several  States.  Below  we  append 
a  list  of  the  authorities,  all  of  which  illustrate,  explain  or  sustain 
the  positions  assumed  in  this  essay,  and  which,  it  is  hoped,  will  be  of 
service  in  aiding  others  to  arrive  at  a  proper  conclusion  in  regard  to 
this  question : 

Cooley's  Constitutional  Limitations;  Kedfield's  Laws  of  Rail- 
ways ;  Potter  Dwarris  on  Constitutions ;  Sedgwick  on  Statutory  and 
Constitutional  Law ;  Story  on  Constitution ;  1st  Blackstone ;  Whea- 
ton's  International  Law;  16  Wallace  R.,  678;  8.  C,  Railroad  vs. 
Campbell,  1  Rice ;  Worcester  vs.  Railroad,  3  Mich.,  566 ;  21  111., 
68 ;  2  Mich.,  434 ;  20  Mich.,  566;  American  Law  Register,  March 
1870,  vol.  18,  page  1€5;  26  Pa,  St.,  308;  Railways  and  the  State, 
by  Prof.  Leonard  Bacon,  published  in  "New  Englander,"  Oct, 
1871;  1  Howard,  553;  6  Cranch,  87;  6  Wheaton,  597;  10  Howard, 
534;  13  Howard,  90;  10  N.  H.,  138;  5  Cowen,  538;  7  Cowen, 
606;  19  Maryland,  373;  30  Pa.  St.,  35;  1  Ohio  St.  659; 
3  Ohio  St.  581;  16  Howard,  431;  8  Wallace,  442;  12  Wallace, 
551;  24  Howard,  302;  3  Dallas,  386;  20  Wendell,  382;  10  Watts, 
63;  6  Blackford,  299;  8  Blackford,  10;  1  Kent's  Commentaries,  439; 
15  Maryland,  389;  5  Howard,  583;  7  Cushing,  84;  32  Barbour, 
102;  25  111.,  142;  66  Pa.  St.,  168;  28  111.,  283-289;  lb.,  264-269; 
13  111.,  548-550;  16  Ind.,  85;  25  Barbour,  374;  45  Me.,  569;  11 
Mich.,  55-57;  51  111.,  277;  37  Barbour,  377;  103  Mass.,  257;  16 
Howard,  435;  25  111.,  142-3;  21  Conn.,  294;  6  Paige,  554;  27  Vt., 
149;  GreenleaPs  Cruise  on  Real  Property,  vol.  2,  page  67;  2  Potter, 
Ala.,  303;  2  IK^v.  &  Battle,  N.  C,  469}  20  N.  Y.,  131;  34  Pa.  St., 
380-1;  26  Pa.,  St.  307-8;  6  Howard,  547;  25  Wis.,  196;  20  Mich., 
4«3;  69  Pa.  St.,  290;  37  CaL,  577,  4  Met.,  564;  7  Gray,  404;  16 
p*ickv  ^'^^f  23  Pick.,  326.  Other  authorities  might  be  cited,  but 
tbe^e^are  sufficient.  S.  S.  Wallace. 

r,  Col.  (vol.  m— no.  iv— 4) 
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GoNVEBSiOK — Ooods  Knt  by  MiMake — IniaUion  to  Appropriate  the  Ooodt, 

The  plaintifis  sent  to  the  defendant  an  invoice  for  barley,  which  stated  that  the  bar- 
ley was  bought  by  the  defendant  of  the  plaintifis  through  G.  as  broker,  and  also  a 
delivery  order,  which  made  the  barley  deliverable  to  the  order  of  the  consignor  or 
consignee.  The  defendant  had  not,  in  fact,  ordered  any  barley  of  the  plalntifb.  G. 
called  on  the  defendant,  who  showed  him  the  documents,  and  told  him  it  was  a  mis- 
take. G.  said  that  it  was  so,  and  asked  the  defendant  to  indorse  the  order  to  him, 
for  the  purpose,  as  he  said,  of  saving  the  expense  of  obtaining  a  fresh  delivery  order. 
The  defendant  indorsed  the  order  to  G.,  who  possessed  himself  of  the  barley  and  dis- 
posed of  it,  and  then  absconded.  On  the  trial  of  an  action  of  trover,  for  the  barley, 
the  jury  found  that  the  defendant  had  no  intention  of  appropriating  the  barley  to  his 
own  use,  but  indorsed  the  order  for  the  purpose  of  correcting  what  he  believed  to  be 
an  error,  and  returning  the  barley  to  the  plaintiffs : 

Heldj  that  the  defendant,  having  indorsed  the  order,  without  any  occasion  to  do  sc^ 
and  without  authority,  was  liable :    Hiort  v.  Bott,  vol  iz.,  Ex.  86. 

Costs  of  Tbustee  in  Bankruptcy. 

If  a  trustee  in  bankruptcy  makes  an  unsuccessful  application  to  the  Court,  he  will, 
in  the  abscence  of  special  circumstances,  be  ordered  to  pay  the  costs ;  and  if  the 
estate  is  insufficient  for  payment  of  the  costs,  the  trustee  must  bear  them  peno&ally: 
Ex  parte  AngersUin,    In  re  Angerttein,  vol.  ix.,  L.  JJ.,  479. 

Exclusive  Power  of  Appodttment. 

The  doctrine  of  Oremlle  v.  Broume,  7  H.  L.  C,  689,  viz.,  that  a  gift  of  legacieB,  fol- 
lowed by  a  gift  of  the  residue  of  the  real  and  personal  estate,  charges  the  legacieB 
on  the  residudry  real  estate,  is  applicable  to  a  gift  of  legacies  followed  by  a  gift  of 
the  residue  of  all  the  property  of  the  testator,  and  over  which  the  testator  baa  a 
power  of  appointment,  though  the  power  be  special  and  non-exclusive ;  and  in  soch 
a  case  the  legacies  are  charged  on  property  subject  to  a  power  of  appointment. 

A  testatrix,  having  power  to  appoint  certain  funds  by  will  in  favor  of  A.,  E,  Qi 
D.  and  E.,  in  such  parts,  shares,  and  proportions  as  she  might  think  fit,  and  having 
no  other  power,  by  her  will  gave  legacies  of  £5  each  to  A.,  B.  and  C,  and  all  the 
residue  of  her  property,  of  whatever  kind  and  wheresoever  situate,  and  over  whidi 
she  had  any  appointment,  to  D.  and  E.,  and  died  leaving  some  personal  estate  of  her 
own: 

Hddj  that  the  will  was  a  valid  execution  of  the  power :  Oam^ard  v.  Dmm,  vol. 
xvii.,  M.  R.,  405. 

Light  and  Air. 

There  is  no  difference  in  the  right  of  an  owner  of  land,  to  the  ordinaiy  easement  of 
light,  whether  it  is  acquired  by  twenty  years^  user  or  by  grant  from  the  owner  of  the 
servient  tenement ;  and  if  the  grant  is  accompanied  by  a  covenant  for  quiet  enjoy- 
ment of  the  premises,  such  covenant  does  not  enlarge  the  right  of  the  covoianiseso 
as  to  entitle  him  to  an  injunction  in  equity  to  restrain  an  obstruction  where  the  dan- 
age  is  not  sufficient  to  enable  him  to  maintain  an  action  at  law. 

T^nru.  ig  otherwise  where  the  right  to  light  claimed  is  not  the  ocdinaiy 
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l>Dt  a  special  right  created  by  the  oovenaot ;  in  which  case  a  Ck)art  of  Equity  will 
grant  an  ii^uncfion  without  regard  to  the  amount  of  damage. 

Where  the  Court  was  not  satisfied  from  the  evidence  whether  the  wall  proposed  to 
be  built  by  the  defendant  would  or  not  be  a  material  obstruction  to  the  plaintifis' 
lights,  the  Court  directed  a  temporary  screen  to  be  erected  to  the  height  of  the  pro- 
posed wall,  and  appointed  a  surveyor  to  report  on  the  effect :  Leech  v.  Schwedar,  vol. 
iz.,  Jj»  JJ.|  463. 

Repuoxakt  Gift. 

Testator  gave  all  his  real  and  personal  estate  to  trustees  upon  trust,  after  paying 
his  debts,  to  pay  the  residue  of  his  personal  estate  to  his  wife,  for  her  own  absolute 
use  and  benefit,  and  the  rents  and  annual  income  of  his  real  and  leasehold  estates,  to 
her  during  her  life ;  and,  after  making  provision  for  certain  legatees  and  annuitants, 
he  gave  his  freehold  estate,  after  the  death  of  his  wife,  to  his  grandson,  and  all  the 
money,  if  any,  that  should  be  remaining  after  payment  of  his  wife's  just  debts,  he 
gave  to  legatees  named  as  tenants  in  common,  equally.  The  widow  died  shortly 
after  the  testator,  intestate : 

Held,  that  she  took  an  absolute  interest  m  the  residuary  personal  estate,  and  that  it 
belonged  to  her  next  of  kin :    Perry  v.  MerriUy  vol.  xviii.,  V.-C.  H.,  152. 

Statute  of  Frauds. 

In  order  to  satisfy  the  requirements  of  the  Statute  of  Frauds,  the  note  or  memo- 
randum of  an  agreement  for  the  sale  of  real  estate  must  contain  either  the  names  of 
the  contracting  parties  or  such  a  description  of  them  that  there  can  not  be  any  fair 
dispute  as  to  their  identity. 

The  term  "  vendor"  is  not  of  itself  a  su£Scient  description  of  one  of  the  contracting 
parties. 

Beal  estate  was  put  up  for  sale  under  particulars  and  conditions  of  sale  which  did 
Jiot  disclose  the  vendor's  name,  but  stated  that  B.  was  the  auctioneer.  The  purchaser 
of  one  of  the  lots  signed  a  memorandum  acknowledging  his  purchase ;  and  B.  signed 
at  the  foot  of  this  memorandum  another,  in  these  terms :  *'  Confirmed  in  behalf  of 
tiie  vendor.    B.": 

JSeM,  that  the  memorandum  did  not  sufficiently  show  who  the  vendor  was;  and  a 
bill  for  specific  performance  of  the  contract  for  sale  was  dismissed :  BotUr  v.  Di^- 
fiM,  vol.  ix.,  M.  B.,  4. 

ViarDOR  Ain)  Pubchaseb. — Sale  cf  Beal  Pro/pertif — Incuifhranea — Teirme  of  existing 
Tenancies — NoHee  of. 

Part  of  an  estate  consisted  of  three  &rms  in  Hampshire,  and  in  that  county  valua- 
tions between  outgoing  and  incoming  tenants  for  hay,  straw  and  manure,  are  made  at 
"  fodder  value,"  which  is  lower  than  what  is  called  "  market  value."    The  three  ten- 
•anUs  of  the  furms  held  under  verbal  agreements  from  year  to  year,  according  to  the 
custom  of  Hampshire.    In  April,  1868,  the  defendants,  who  were  devisees  of  the 
estates  on  trust  for  sale,  gave  notice  to  the  tenants  to  quit  at  Michaelmas,  1869,  but 
the  tenants  all^^ed  that  they  had  been  promised  leases  by  the  devisor,  and  ultimately 
it  W9B  agreed  that  if  they  would  give  up  possession  according  to  the  notices,  the  half 
year's  rent  due  at  Michaelmas,  1868,  should  be  remitted  to  them,  and  they  should  be 
entitled  at  the  termination  of  their  tenancies  to  be  paid  for  hay,  etc,  at  "  market 
valoe."    In  June,  1868,  the  estate  was  put  up  for  sale  by  auction.    In  the  particulars 
and  conditions  of  sale  the  three  farms  were  described  as  in  the  occupation  of  the 
tenants  respectively  till  Michaelmas,  1869,  at  certain  rents ;  and  certain  incumbran- 
4)e0,  sntsjact  to  which  the  sale  was  made,  were  specified,  viz.,  land  tax  and  tithe  rer 
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cluuge ;  but  no  express  mention  was  made  of  the  above  mentioned  agreement»  witb 
the  tenants.    The  conditions  stipulated  that  the  property  should  be  taken  to  be  cor- 
rectly described  as  to  quantity  and  otherwise,  and  that  if  any  error,  miaBtatement^  or 
omisBion  should  be  discovered,  the  same  should  not  annul  the  sale  nor  should  any  com- 
pensation be  allowed,  and  that  the  rents  or  posBession]  should  be  received  or  retained, 
and  the  outgoings  discharged  by  the  vendors  up  to  the  29th  of  September,  and  from 
that  day  by  the  purchaser.    The  property  was  bought  in  at  the  Mle  by  auction,  and 
afterwards  sold  by  private  contract  on  the  18th  of  July,  1868,  to.the  plaintiff,    "nie 
contract  for  sale,  which  was  written  on  a  copy  of  the  above  mentioned  particulaf» 
and  conditions,  described  the  property  purchased  as  the  property  mentioned  in  the 
foregoing  particulars,  and  as  being  purchased  subject  to  the  foregoing  conditions.    At 
the  time  the  plaintiff  bought  he  had  no  knowledge  of  the  above  mentioned  agree- 
ments with  the  tenants.    Upon  hia  becoming  aware  of  and  objecting  in  respect  of 
them,  it  was  agreed  that  he  should  complete  without  prejudice  to  his  dlaim  to  be 
indemni6ed  in  respect  of  the  agreements  to  pay  the  tenants  market  instead  of  fodder 
value  for  the  hay,  straw,  and  manure.    The  plaintiff  afterwards  paid  the  tenants  the 
amount  of  the  valuations  of  hay,  etc,  at  market  value,  and  now  sought  to  recover  the 
difference  between  that  and  fodder  value  from  the  vendors : 

JETe^  that  upon  the  true  construction  of  the  contract  of  sale  there  was  nothing  to 
show  that  the  farms  were  to  be  conveyed  free  from  the  claim  of  the  tenants  to  be  paid 
at  market  value ;  but  that  the  contract  was  to  convey,  subject  to  the  existing  tenaa- 
des,  of  which  the  agreements  to  pay  market  value  formed  terms,  and  that  upon  the 
authority  of  JamM  v.  Lichfield  (Law  Bep.,  9  Eq.,  51),  notice  to  the  plaintiff  of  the 
tenancies  was  notice  to  him  of  all  the  terms  of  such  tenandes,  and  consequently  that 
the  action  was  not  maintainable:    PhUipa  v.  MiUert  vol.  iz.,  C.  P.,  196. 

Wabrantt. — EngineeHng  Oonitaa — HanB  and  Sjpeeifioaii<m — Mode  qf  Oonttnditmr' 
ImponibUiiy  of  ExeeuHcn  in  mode  apeeified — Implied  Warraniy, 

The  defendants  being  about  to  erect  a  bridge,  an  engineer  prspared  for  them,  at 
their  request,  certain  plans  and  specification,  both  of  the  bridge  and  of  the  mode  in 
which  it  was  to  be  constructed.  The  plaintiff,  on  the  faith  of  these  plana  and  spec^- 
cation,  and  without  any  independent  inquiry  whether  the  work  could  be  done  as 
spedfied,  entered  into  a  contract  with  the  defendants  to  do  it  in  accordance  with  die 
terms  of  the  plans  and  specification.  After  the  plaintiff  had  incurred  great  expense, 
it  was  found  that  the  work  could  not  be  executed  in  the  manner  spedfied.  The 
plaintiff  Buedjthe  defendants  on  the  ground  of  an  implied  warranty  by  them  that  the 
work  could  be  executed  in  the  manner  described  in  the  plana  and  apedfication: 

Held,  that  no  such  warranty  could  be  implied :  Thorn  v.  The  Mayor,  elc^qfihe 
OUy  of  London,  vol.,  ix.,  Ex.,  163. 
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JLocouinr. 

1.  M.  and  C.  entered  into  partnership,  M.  contributing  real  estate  at  an  estimated 
Talae,  which  was  carried  into  the  firm's  stock  account  to  M/s  credit.  This  was,  in 
equity,  partnership  property,  the  legal  title  remaining  in  M. :  Clark  *8  Appecdf  72 
Penn^  142. 

2.  The  transferee  ol  an  open  account  may  maintain  suit  on  it  in  his  own  name, 
or  he  may  sue  in  the  name  of  the  original  creditor  as  a  nominal  plaintiff,  for  the 
use  of  himself,  the  transferee:    Mimma  v.  Swarts,  37  Tex.,  13.' 

3.  When  a  person  has  been  employed  to  state  an  account  between  parties,  the  lat- 
ter are  not  bound  by  the  account  when  stated,  unless  there  was  a  definite  agreement 
between  them  to  that  effect :    Beed  v.  JETams,  lb,,  167. 

4.  A  book  containing  transcribed  items  of  an  account,  taken  from  the  book  con- 
taining the  original  entries,  can  not  be  used  as  evidence  of  the  account:  Flais  v. 
iTrod,  J  6.,  634. 

AcnoK. 

1.  One  who  has  deposited  his  own  money  in  a  savings  bank,  in  the  name  of  another 
jterson  to  avoid  attachment,  may  maintain  an  action  for  it  against  the  bank  in  his 
own  name,  if  he  did  not  intend  to  make  a  gift  or  transfer  to  that  person,  and  if  he 
has  tendered  the  pass-book  to  the  bank,  although  he  has  given  no  bond  of  indemnity 
And  has  told  the  bank  that  the  other  person  refused  to  transfer  the  book  to  him : 
Srod€riek  v.  WalOum  Savmgt  Bank,  109  Mass.,  140. 

2.  A  city  authorized  a  canal  corporation  to  change  the  grade  of  a  sewer  into 
twhich  a  street  was  drained,  and  into  which  a  house  was  also  drained,  the  owner  of 
which  consented  to  the  corporation  making  the  change  on  its  promise  to  hold  him 
hannleas  from  the  consequences.  The  drain  became  obstructed  and  the  water  flowed 
back  into  the  house : 

Heldf  that  the  owner  of  the  house  could  maintain  an  action  against  the  city,  if 
the  obstruction  was  caused  by  its  negligence  in  maintaining  and  using  the  sewer  for 
^the  drainage  of  the  street,  although  the  change  increased  the  liability  to  obstruc- 
tion:   Emery  v.  LcnteUf  lb.,  197. 

3.  The  maker  of  a  note  secured  by  a  mortgage  with  power  of  sale  paid  the  inter- 
est due  thereon,  and  the  mortgagee  promised  toindone  the  payment  on  tlie  note,  but 
did  not  do  so,  denied  that  interest  had  been  paid,  demanded  it  again,  and  threatened 
.to  sell  under  the  mortgage  unless  the  interest  was  again  paid.  The  mortgagor  then 
paid  the  interest  a  second  time  under  protest : 

Held,  that  he  could  maintain  an  action  of  contract  to  recover  back  the  amount 
which  the  mortgagee  promised  to  indorse:    McMurtree  v.  Keenan,  lb.,  185. 

ACTtOINB. 

1.  In  an  action  to  recover  for  injury  to  the  plaintiff's  dwelling  house,  resulting 
irom  dust,  etc,  thrown  thereon  from  the  defendant's  flouring  mill,  it  is  not  error  to 
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isBtnict  for  the  defendant,  that  a  man  haa  a  right  to  erect  a  walk  in  a  proper  place, 
and  to  run  and  use  it  in  a  proper  manner,  and  that  it  is  not  the  policy  of  the  law  to 
hamper  and  retard,  bat  to  foeter  such  property,  in  its  proper  and  legitimate  nae,  and 
that  if  the  mill  was  in  a  proper  place  and  used  and  operated  in  a  proper  manner, 
without  material  injury  to  the  plaintiff's  reversionary  interest,  then  the  juiy  should 
find  for  the  defendant:     Cooper  v.  BandaU  ei  aL,b9  111.,  317. 

2.  Nor  is  it  error  in  such  case  to  instruct  that  the  law  does  not  give  damages  for 
eveiy  inconvenience  or  interruption  of  the  rights  of  another.  That  there  are  aa- 
noyances  which,  by  the  nature  and  condition  of  society,  must  accrue  to  property  of 
individuals,  which  do  not  in  themselves  create  a  legal  liability.  But  the  injury  for 
which  the  law  gives  damages  must  be  real  and  not  simply  inconvenience  or  trifling 
interruption :    26. 

Administbatiok. 

Certain  unauthorized  executions  had  been  issued  from  the  Probate  Court 
on  behalf  of  the  creditors  of  an  estate  against  the  individual  property  of  an 
administrator  for  sums  claimed  to  be  due  them  by  him  as  adminbtrator.  Under 
the  pressure  of  threatened  levy,  and  under  a  mutual  misapprehension  as  to  the 
extent  and  value  of  assets  in  his  hands,  the  administrator  gave  his  individual  notes 
for  specified  sums  payable  partly  in  cash,  and  partly  on  time.  No  abatement  in 
the  amount  of  the  claims  was  made,  and  no  compromise  effected  further  than 
the  granting  of  an  extension  of  time.  In  consideration  of  the  notes,  the  creditors 
surrendered  and  receipted  for  their  claims.  It  afterwards  transpired  that  the 
amount  of  assets  in  his  hands  had  been  miscalculated  and  overestimated  in  the  Pro- 
bate Court,  and  the  amount  charged  against  him  was  reduced  accordingly  by  order 
of  the  Court.    Suit  having  been  brought  against  him  upon  the  notes : 

Hdd^  that  the  administrator  might  properly  show  in  defense  that  the  notes  were 
given  under  a  mistaken  impression  of  the  extent  of  means  in  his  hands,  and  that  in 
point  of  fact  there  were  no  trust  assets  to  which  plaintiff  had  a  right  to  look  for 
payment  And,  aembU^  that  defendant  might  have  no  claim  to  the  interposition  of 
equity,  because  of  his  own  negligence,  except  for  the  fact  that  the  levies  upon  his 
own  property  placed  him  under  duress :    Smilk  v.  FarWf  53  Mo.,  274. 

Administration  of  Estates. 

1.  Where  a  claim  against  an  estate  was  not  filed  until  after  the  expiration  of  two 
years  from  granting  the  letters,  the  judgment  therefor  can  only  be  paid  out  of  sub- 
sequently discovered  assets,  and  which  had  not  been  inventoried  and  accounted  for, 
and  in  that  regard  the  judgment  should  be  special  and  not  general :  JUuteU  v.  Hiiih 
bard,  59  111.,  335. 

2.  Where  a  party  presents  an  account  against  an  estate,  he  is  limited  in  his  recov- 
ery by  the  amount  claimed,  as  much  as  a  plaintiff  is  by  the  ad  damnvm  in  his  decla> 
ration :    lb, 

Administratobs  and  Exbcutobs. 

An  administrator  who  received  Confederate  money  in  1862,  and  does  noi,  by  hia 
returns,  or  on  the  trial  of  a  suit  commenced  against  him  in  1871,  give  any  explana^ 
tion  of  what  became  of  the  money  or  what  he  did  with  it,  can  not  complain  at  being 
held  liable  for  the  whole  amount  so  received,  especially  when  the  verdict  is  for 
four  years'  less  interest  than  what  was  due :    King  v.  Nemion  daL,^  Qa.,  160. 

2.  When  plaintiffi  sue  in  their  representative  capacity,  on  a  note  due  to  their  tes» 
tator  or  intestate,  and  there  is  no  plea  in  abatement  filed  at  the  first  tenn  of  the 
Court,  the  plaintiffs  are  not  required  at  the  trial  term  to  prove  that  they  have  been 
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legally  appointed  executors  or  administratorB.  Alitery  if  their  letters  testamentary 
or  of  administration  constituted  a  part  of  their  title  to  the  property  sued  for : 
Badehunt  t.  Morrwm^  Ib,y  397. 

3.  When  the  maker  and  indorser  of  a  promissory  note  aredead,  and  the  admin- 
istrator of  the  maker  is  also  executor  of  the  indorsor,  and  suit  la  brought  on  the 
note  against  him  in  both  capacities,  though  the  judgment  does  not  specify  the  rela- 
tion of  maker  and  indorser,  it  is  good  against  him,  at  least  so  far  as  he  is  the  rep- 
resentative of  the  maker,  and  if  levy  be  made  accordingly,  he  can  not  arrest  it  on 
that  ground  by  affidavit  of   illegality :     WoffoUe,  AdnCr  and  ExW  v.  KyU^  lb.,  419. 

Affidaytt  of  Defense. 

El.  sold  oil  to  O.,  to  be  delivered  December  31.  In  a  suit  for  non-delivery  of  the 
oil,  defendant  offered  to  prove,  1.  That  about  the  time  of  delivery  the  principal  oil 
dealers  made  a  combination  to  create  an  artificial  scarcity  to  compel  defendant  to 
pay  extravagant  prices  or  be  liable  for  unnatural  damages.  2.  That  the  market 
value  of  oil  was  less  than  it  had  been  raised  to  by  the  combination.  3.  That 
plaintiffs  being  producers  of  oil,  bound  themselves  with  a  railroad  not  to  send  oil 
except  by  that  road,  for  the  purpose  of  shovring  a  combination  to  restrict  the  supply 
of  oil: 

Hddy  that  the  rejection  of  these  offers  was  error :  KoiUeh  v.  CfUizen  Oil  Company, 
72  Penn.,  392. 

AOENCY. 

1.  A  special  agent's  authority  is  that  which  is  given  by  the  terms  of  his  appoint- 
ment, or  that  with  which  he  is  apparently  clothed  by  the  character  in  which  he  is 
held  out  to  the  world,  although  not  strictly  within  \}s  commission,  and  whatever  is 
done  under  an  authority  thus  manifested,  Is  within  the  authority,  and  the  principal 
is  bound  for  that  reason.  He  is  equally  bound  by  the  authority  which  he  actually 
gives,  and  that  which  by  his  own  acts  he  appears  to  give.  The  principal  is  respon- 
sible for  the  appearance  of  authority :  Smith  v.  Boa;id  of  Superviaora  of  Peoria  County, 
69  IlL,  412. 

2.  When  one  of  two  innocent  persons  must  suffer  by  the  act  pf  ,a  third  person,  he 
who  has  enabled  such  person  to  occasion  the  loss  must  sustain  it:    lb, 

3.  Although  an  agent's  authority  may  be  special  and  limited,  yet,  if  the  principal 
permits  such  agent  to  advertise  his  name  as  agent  generally,  without  noting  such 
limitation,  and  the  agent  acts  outside  of  his  authority,  the  principal  will  be  bound 
thereby,  unless  the  party  with  whom  he  deals  had  notice  of  limitation :  St,  Ixntis 
Jk  MemphM  Packet  Company  v.  Piarktr,  lb.,  23. 

4.  Although  the  act  of  an  agent  outside  the  scope  of  such  agent's  authority  is  not 
binding  upon  his  principal,  yet  the  principal  may  ratify  such  act  and  thus  render  it 
obligatory  upon  him:    lb, 

4.  An  agent  acting  under  a  general  authority  from  his  principal  to  make  the  sale, 
sold  to  another  two  mules,  and  the  principal  subsequently  ratified  the  sale  by  accept- 
ing from  the  agent  the  note  given  for  the  purchase  money : 

Hdd,  the  principal  was  bound  by  any  warranty  of  the  agent  to  the  purchaser,  in 
regard  to  the  soundness  of  the  mules :     Cochran  v.  Chiiwood  et  al.,  lb,,  53. 

5.  While  a  person  can  not  properly  be  the  agent  of  both  parties,  buyer  and  seller, 
yet  if  he  accepts  the  position  of  agent  for  the  buyer,  without  disclosing  the  fact  that 
he  is  agent  for  the  seller,  he  can  not  afterwards  repudiate  such  position  to  shield 
hlpriMftlf  from  liability  to  the  buyer  on  the  ground  that  he  was  agent  for  the  seller. 
HftTing  assumed  the  relation  of  agent  for  the  buyer  he  must  be  held  to  a  strict  per- 
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formance  of  the  duties,  and  to  all  the  liabilities  the  relation  impoeeft:    CoUam  v.  HiA- 
may,  Ih.,  176. 

6.  Though  the  buyer  may,  in  a  proper  case,  repudiate  the  acts  of  Uie  agent  upon 
the  ground  that  he  was  the  agent  of  the  seller,  and  did  not  disclose  the  fact:    lb, 

A&EST, 

Defendants  had  a  **  mercantile  agency  **  in  Pittsburg.  Plaintiff  delivered  aooepi- 
ances  at  defendants'  office,  payable  in  Memphis,  and  took  a  receipt  for  them  **for 
collection,"  signed  in  defendants'  name,  from  a  person  acting  in  their  business.  Two 
years  afterwards  a  person  from  defendants'  office  got  from  plaintiff  a  power  of  attor- 
ney to  enable  defendants  to  collect  the  money,  which  defendants  sent  to  their  agent 
in  Memphis.  The  defendants  denied  that  they  received  the  drafts  for  ''collection,'' 
and  that  the  receipt  was  signed  by  their  authority : 

Held,  that  these  and  similar  facts  were  evidence  for  the  jury  as  to  the  receipt  being 
the  defendants':    Bradstreel  v.  Evemn,  72  Penn.,  124. 

2.  By  giving  the  receipt  "for  collection,"  the  defendants  undertook  themselves  to 
coUeet,  not  merely  to  remit  for  collection  to  some  responsible  attorney :    lb. 

Amendment. 

1.  The  system  of  pleading  and  practice  in  this  State  is  exceedingly  liberal,  and 
extends  to  both  plaintifi*  and  defendant  every  facility  for  presenting  in  the  same 
action  every  kindred  demand  or  defense,  and  to  this  end  a  plaintiff  may  by  amend- 
ment, present  new  matters  for  adjudication,  and  thereby  increase  or  diminish  his 
original  demand :    Meed  v.  Harris,  37  Tex.,  167. 

2.  When  a  plaintiff  has  sued  upon  an  open  account,  he  is  not  thereby  precluded 
from  amending  his  petition,  and  alleging  that  the  account  had  been  settled  by  a 
binding  agreement  of  all  parties  and  that  the  defendant  had  acknowledged  and 
promised  to  pay  the  balance  found  against  him  on  the  settlement,  and  it  is  immate- 
rial that  the  settlement  thus  pleaded  was  made  prior  to  the  commencement  of  the 
suit,  and  that  the  plaintiff's  demand,  as  based  upon  it,  is  greater  than  the  sum 
claimed  in  his  original  petition:    lb. 

8.  Plaintiff  brought  an  ordinary  action  in  peraonam  on  a  promissory  nole,  bat 
afterwards,  by  an  amended  petition,  set  up  a  mortgage  and  prayed  foreclosure: 

Held,  that  he  was  bound  to  serve  the  defendant  with  notice  of  the  amended  peti- 
tion :    Hewitt  V.  llumuu,  lb,,  520. 

4.  On  a  note  given  for  land,  an  ordinary  action  in  perwnam  was  brought  against 
the  maker  in  1869.  In  1866,  the  maker  being  then  deceased,  and  the  suit  being  still 
pending,  the  land  was  set  apart  to  his  widow  and  infant  child  as  a  homestead.  In 
1871,  the  plaintiff  amended,  asserting  his  vendor^s  lien,  and  making  the  widow  and 
child  defendants  to  the  suit : 

Held,  that  under  this  state  of  facts  it  must  be  presumed  that  he  had  lost  or  waived 
his  lien  before  he  asserted  it  in  his  amended  petition,  especially  as  he  had  stood  hj, 
without  claiming  a  lien,  and  permitted  the  land  to  be  set  apart  to  the  widow  and 
child :    Lawler  v.  Yealman,  lb,,  669. 

Appeal  Bond. 

A  complaint  upon  a  bond  given  on  appeal  to  the  Supreme  Court  alleged  that 
the  Court  granted  the  appeal  and  approved  of  the  surety,  that  the  bond  was  taken 
and  approved  by  the  clerk  below,  that  the  cause  was  certified  to  the  Supreme  Court, 
where  the  judgment  was  affirmed,  and  that  it  was  still  unpaid,  but  it  did  not  aver 
that  the  penalty  of  the  bond  was  fixed  by  the  Court,  or  that  the  Court  directed  the 
time  within  which  the  boird  should  be  filed,  or  that  it  was  filed  within  the  time,  or 
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that  execution  and  other  proceedings  were  stayed  npon  the  judgment  during  the 
pendency  of  the  appeal : 

Hddf  That  the  complaint  was  not  sufficient  on  demurrer.  Neither  the  Clerk  of 
the  Supreme  Court,  nor  the  clerk  of  the  Court  helow,  has  power  to  take  or  approve 
an  appeal  bond  when  the  appeal  is  taken  in  term.  There  was  no  consideration 
shown  for  the  appeal  bond.  The  question  was  not  whether  execution  and  other 
proceedings  were  in  fact  stayed  on  the  judgment  during  the  pendency  of  the  appeal, 
but  whether  the  bond  was  legally  operative  as  a  wpenedeas:  Hameial,  v.  Ortve  et 
.ai.,41Ind.,  531. 

Arbitbament  ahd  Awakd. 

Where  exceptions  to  an  award  did  not  contain  all  the  evidence  submitted  to  the 
consideration  of  the  arbitrators,  a  demurrer  thereto  was  properly  sustained :  The 
BamemUe  Mamrfcu^uring  Oompany  v.  Coldwellf  48  Qa.,  421. 

AaSAXTLT, 

In  an  indictment  for  assault  and  battery,  it  is  not  sufficient  to  charge  that  the 
defendant  did  use  unlawful  violence  upon  the  person  of  another.  The  gravamen 
of  the  offense  is  the  injury  and  the  intent  to  injure,  and  the  £»ct  that  the  law  will 
presume  the  intent  when  the  injury  is  proved,  does  not  dispense  with  the  necessity 
of  alleging  the  intent  in  the  indictment :     Qraywn  v.  The  State,  37  Tex.,  228. 

AaSIQKMENT. 

1.  Herr,  a  citisen  of  Pennsylvania,  owning  real  estate  there  and  in  Maryland, 
made  in  Maryland  an  assignment  for  creditors,  to  Barry,  of  all  his  estate  with  pref- 
erences; the  next  day  being  advised  that  it  was  void  as  to  the  Pennslyvania  estate, 
he  made  an  assignment  there  to  Lewis,  reciting  the  first ;  this  was  recorded  imme- 
diately; the  first  was  not  recorded  within  thirty  days.  Lewis  received  the  rents  and 
sold  the  real  estate  in  Pennsylvania : 

Heid,  that  the  deed  to  him  passed  nothing,  and  Barry  was  entitled  to  the 
balance  in  his  hands :    Lewis  v.  Barry,  72  Penn.,  18. 

2.  At  the  common  law,  in  an  action  on  a  promissory  note,  by  an  assignee  thereof 
Against  the  maker,  the  plaintiff  is  required  to  prove  that  the  indorsement  was  made 
by  the  person  by  whom  it  purports  to  have  been  made,  and  where  the  indorsement 
is  special,  that  the  indorsee  is  the  person  described  in  it:  HaU  v.  Freeman,  69 
Ill.,55. 

3.  Though  when  the  handwriting  of  the  indorser  is  proved,  possession  of  the 
note  might  be  prima  facie  evidence  of  ownership :    lb, 

AflsUMFsrr. 

1.  Miller,  by  writing,  sold  all  the  coal  under  a  tract  of  land,  with  privilege  to 
the  vendee  to  use  the  railroad,  tenements  and  other  improvements  of  Miller,  the 
'Vendee  to  remove  the  coal  in  forty  years,  at  the  expiration  of  which  time,  or  on  the 
removal  of  the  coal,  "the  rights  anjl  privileges  hereby  granted,  shall  cease :" 

Held,  that  the  vendee  had  no  right  to  use  the  improvements,  etc.,  for  remov- 
ing, etc^  other  coal  than  that  mentioned  in  the  writing :  McCloekey  v.  MiUer,  72 
Penn«,  151. 

2.  The  vendee  used  the  impovements  in  removing,  etc,  coal  on  an  adjoining 
tract: 

Hdd,  that  this  was  an  illegal  use,  but  aaumpsU  was  not  the  proper  form  of 
action :    lb. 


676  Selected  Diged  of  State  RqMrte. 

3.  AtgumpsU  IB  grounded  on  contract,  and  will  not  lie  for  use  and  oocapation 
when  there  is  no  relation  of  landlord  or  tenant:    lb. 

Attachment. 

1.  An  affidavit  made  by  the  plaintiff  in  attachment  that  the  debtor  'Hs  indebted 

to  deponent,  to  the  best  of  deponent's  belief,  in  the  sum  of  $1,000,  and  that  said 

resides  without  the  limits  of  the  State,'^  is  not  *'a  substantial  compliance  in  all  mat- 
ters of  form,"  required  by  the  attachment  laws  of  this  State,  and  is  fatally  defecdve  r 
Blausk  T.  ScanUm,  48  Ga.,  12. 

2.  Where  land  was  sold  under  a  judgment  obtained  against  the  defendant  in  the 
United  States  District  Court,  of  older  date  than  the  levy  of  a&  attachment  r^am- 
able  to  a  Superior  Court  of  this  State,  but  the  levy  of  the  execution,  based  upon 
said  judgment,  was  made  after  the  levy  of  said  attachment,  and  the  plaintiff  in 
attachment  was  present  at  the  Marshal's  sale  when  the  claimant  purchased,  and 
made  no  objections,  the  purchaser  obtained  a  valid  title:  Sluddard  v.  Lemmomdf 
lb.,  100. 

3.  A  writ  of  garnishment,  issued  and  served  under  an  original  attachment  pro- 
ceeding, holds  all  money  or  property  belonging  to  the  attachment  defendant  in  the 
hands  of  the  garnishee  at  the  time  the  writ  is  served,  not  only  for  the  original 
plaintiff,  but  for  all  creditors  that  may,  under  the  statute,  file  claims  under  the  orig^ 
inal  proceeding  before  the  final  adjustment  thereof:  Bjfon  v.  Burkam  H  al^  42 
Ind.,  607. 

4.  Where,  after  attachment  proceedings  have  been  commenced,  a  creditor  of  the 
attachment  defendant  files  a  complaint  affidavit  and  undertaking,  and  there  is  any- 
thing in  the  record  which  shows  an  intention  to  file  under  the  original  proceeding^ 
and  not  to  commence  an  independent  action,  such  creditor  will  be  held  to  have 
become  a  party  to  the  original  action :    lb. 

5.  A  person  who  has  been  served  as  garnishee  in  an  original  attachment  pro- 
ceeding, and  who,  at  the  time  of  service,  has  money  in  his  possession  belonging  t» 
the  attachment  defendant,  can  not  deliver  the  money  to  the  attorney  of  the  attach- 
ment defendant,  on  being  informed  by  the  attorney  of  the  plaintiff  that  the  pro- 
ceedings have  been  compromised  and  dismissed,  and  by  such  delivery  be  released 
from  his  liability  as  garnishee  to  another  creditor  of  the  defendant  who  has  com- 
menced proceedings  by  filing  under  the  original  suit,  though  the  garnishee  has  not 
had  actual  notice  of  such  filing :    lb. 

6.  A  person  who  has  been  served  as  garnishee  may  shield  himself  from  liability  by 
delivering  money  or  property  in  his  possession  to  the  officer  serving  the  writ,  or  by 
paying  the  money  into  Court  If  he  faib  to  do  this,  he  must  retain  the  money  or 
property  until  final  adjustment  of  the  suit:    lb, 

7.  Ross  sued  Hunter;  judgment  was  rendered  for  Hunter;  this  was  reversed; 
attachment  executions  were  issued  on  judgments  against  Boss,  and  judgment  recov- 
erved  against  Hunter  as  garnishee.  He  did  not  plead  the  attachment  to  the  suit,  as 
the  case  was  about  to  be  again  tried ;  negotiations  for  a  settlement  were  had,  and 
Hunter  agreed  to  confess  judgment  for  $280 : 

JBtidf  that  this  sum  was  not  subject  to  the  attachments:  Hunler's  Afpealy  72 
Penn.,  343. 

8.  Hunter  obtained  a  rule  to  have  the  judgment  entered  subject  to  the  attach- 
ment; the  rule  was  discharged: 

Hdd,  that  the  judgment  was  exclusive  of  the  attachments:    Ih. 

9.  The  presumption  was,  that  the  settlement  was  with  the  understanding  that  the 
confession  was  exclusive  of  the  attachments :    XAl 
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10.  An  affidavit  for  an  attachment  failed  to  state  that  the  attachment  was  not 
sued  out  for  the  purpose  of  injuring  the  defendant : 

Hddf  that  the  affidavit  was  fatally  defective.  Hie  statute  must  be  strictly  fol* 
lowed  in  such  cases,  and  any  material  variation  from  the  letter  of  the  law  will 
vitiate  all  subsequent  proceedings :    Bwreh  v  Waitiy  37  Tex.,  135. 

11.  An  attachment  issued  before  the  execution  of  the  attachment  bond,  is  fatally 
defective,  and  should  be  quashed  on  motion  of  the  defendant :  OAom  v.  Schiffer^ 
J&.,434. 

12.  A  motion  to  quash  an  attachment  was  overruled  because  it  was  not  made- 
until  after  the  parties  had  announced  ready  for  trial :    Ih, 

13.  A  writ  of  attachment  having  been  issued  without  petition,  affidavit  or  bond,, 
it  was  error  at  the  return  term  of  the  writ  to  permit  the  petition,  affidavit  and  bond 
to  be  then  filed,  nunc  pro  tumc:    /it 

14.  To  justify  the  suing  out  of  an  attachment  on  the  affidavit  of  the  attorney  of 
the  plaintiff,  the  mere  belief  of  the  attorney  does  not  suffice.  The  grounds  alleged 
must  be  actually  substantiated :    Ih, 

Attohney. 

Where  an  attorney  at  law,  in  response  to  a  summons  of  garnishment  issued  at  the- 
instance  of  a  judgment  creditor,  answers  that  he  has  a  certain  sum  of  money  in  hia 
hands  belonging  to  the  defendant,  which,  before  he  was  served  with  such  sum- 
mons, he  had  decided  to  appropriate  towards  the  satisfaction  of  other  judgments, 
than  that  upon  which  the  process  of  garnishment  issued,  but  had  not  actually  done 
90,  because  he  was  awaiting  the  consent  or  refusal  of  the  defendant  to  such  action^ 
it  was  not  error  in  the  Court  to  order  the  fund  paid  to  the  oldest  execution,  after 
allo¥ring  reasonable  attorney's  fees  and  costs  to  the  diligent  creditors  bringing  the 
fund  into  Court:     Carr  v.  Benedidj  HaU  AOo.et  al.y  48  Ga.,  431. 

Award. 

1.  An  award  in  ejectment  showed  a  plain  mistake  in  fact  in  mis-describing  the 
premises ;  it  should  have  been  sent  back  to  the  referees  by  the  Court  below  for  cor^ 
rection :    Kidd  v.  Emmett,  72  Penn.,  150. 

2.  The  Court  below  having  entered  judgment  on  the  award,  the  Supreme  Court 
reversed  the  judgment,  that  the  award  might  be  sent  back  to  the  referees  for  correc-^ 
tion :     Ih. 

Bailh£nt. 

1.  Where  A.  is  indebted  to  B.,  and  transfers  to  him,  as  collateral  security,  a 
receipt  given  to  A.  for  a  note  for  collection,  it  being  for  a  larger  amount  than  A.*a 
debt  to  B.,  and  the  bailee  who  has  the  note  for  collection,  with  knowledge  of  the 
transfer  and  consenting  thereto,  permits  it  to  go  into  the  possession  of  A.,  who  col- 
lects it  and  pays  B.  a  portion  of  his  debt,  the  measure  of  damages  in  an  action  of 
trover  by  B.  against  the  bailee,  is  the  unpaid  portion  of  B.'8  debt  from  A.,  as  B.. 
would  not  be  liable  over  to  A.  fbr  any  balance.  EUs  claim  for  damages  is  limited  to 
the  amount  of  his  special  property  in  the  note :  Sheldon  v.  Southern  Ez,  G?.,  48 
Ga.,  625. 

2.  On  the  trial  it  was  competent  for  the  bailee  to  prove  that  when  he  was  notified 
by  A.  and  B.  who  were  together,  of  the  transfer,  he  was  not  informed  that  it  was 
made  as  collateral  security,  but,  on  the  contrary,  it  was  stated  by  A.  that  the  trans- 
fer was  jnade  only  that  the  money  might  be  paid  to  B.  in  the  event  that  A.  was 
absent,  as  he  expected  to  be  absent,  provided  B.  was  present  when  such  a  statement 
was  made:    i6^ 
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3.  Under  the  facts  as  they  appear  in  the  reooid,  it  would  have  heen  proper  to  hare 
anbmitted  the  question  to  the  juiy  whether  B.  was  present  at  the  time  A.  made  the 
statement  to  the  bailee^s  agent:    Ib» 

4.  A  mere  depository  without  special  contract  or  reward,  is  liable  for  the  lost  of 
the  deposit  only  in  case  of  gross  negligence,  which  is  equivalent  to  fraud:  SeoU  t. 
Bank  </  Chetler  VaUey,  72  Penn.,  471. 

5.  The  degree  of  care  required  of  such  depository  is  that  which  be  bestows  on 
his  own  goods:    lb. 

6.  A  bank  which  was  sudi  depository  and  exercising  that  degree  of  care  is  not 
liable  for  a  larceny  of  the  deposit,  even  by  its  own  officers :    lb, 

7.  From  such  special  deposit  with  a  bank  of  money  in  packages,  no  oonsideratioiL 
can  be  implied:    lb. 

8.  A  bank  received  bonds  on  special  deposit  for  safety  from  one  of  its  customers, 
and  at  his  risk,  and  placed  them  in  a  safe  with  similar  deposits  from  othen^  and  its 
own  securities.  The  bonds  were  stolen  by  a  teller.  The  theft  by  the  teller  was  not 
connected  with  his  employment,  and  there  was  no  liability  on  the  bank  unless  they 
knew  or  had  reason  to  suspect  he  was  not  trustworthy:    lb. 

9.  The  teller  absconded,  and  it  was  then  discovered  that  his  aooonnts  were  bh^ 
and  that  he  had  robbed  the  bank  during  tiro  years: 

Hdd,  that  the  bank  was  not  bound  to  examine  the  teller's  aocounts  for  the  benefit 
of  a  depositor  who  was  a  gratuitous  bailee:    /6. 

10.  Negligence  as  a  ground  of  liability  must  be  such  as  entera  in  the  causs  of 
loss :    lb. 

Bankrupt  Law. 

By  the  proviso  of  the  14th  section  of  the  General  Bankrupt  Law,  all  property 
exempted  from  forced  sale  by  the  laws  of  the  several  States  is  saved  to  bankrupts, 
and  it  seems  that  such  exempted  property  can  not  be  effected  by  a  sale  of  the  same^ 
by  a  bankrupt's  assignee,  though  made  by  order  of  a  Bankrupt  Oourt  loredosinf  a 
deed  of  trust.  This  Court,  however,  disclaims  the  right  to  review  the  prooeediBgi 
of  the  United  States  Courts  in  Bankruptcy:    Maxwell  v.  MeOunSf  87  Tex^  61$. 

Bill  of  Ezghanob. 

If  a  draft  be  drawn  on  ah  individual,  and  the  drawee,  before  its  acceptance,  £oim 
a  partnership  with  others,  and  the  partners  agree  to  use  in  the  business  of  the  part- 
nership the  goods,  for  the  payment  of  which  the  draft  was  drawn,  and  to  pay  for 
Ihem,  and  they  do  so  use  them,  and  the  partner  who  is  the  drawee  accept  the  draft 
for  the  partnership,  the  acceptance  is  binding  on  the  partners :  MarUiam  el  aL  v. 
Hayam  A  Sons,  48  Ga.,  570. 

Bill  of  Exceptionb. 

1.  A  statement  in  a  motion  for  a  new  trial,  that  the  Court  refused  to  permit  a 
witness  to  testify  as  to  certain  facts,  can  not  be  taken  as  true  by  the  Supreme  Court, 
unless  sustained  by  a  proper  bill  of  exceptions:    SkiOen  v.  SkUUn,  Jr.,  41  Ind.,  122. 

2.  If  a  demurrer  to  a  paragraph  of  a  complaint  is  overruled,  and  the  paragraph 
is  afterward  struck  out  on  motion,  and  not  again  put  into  the  record  by  a  hill  of 
exceptions,  it  is  not  a  part  of  the  record,  and  the  overruling  of  the  demurrer  to  it 
can  not  be  assigned  as  error:    EeeveB  ei  cL  v.  FlMLgK,  Jb^  204. 

3.  A  question  arising  upon  the  action  of  a  Court  in  striking  out  a  paragraph  of  a 
pleading  can  only  be  reserved  by  a  bill  of  exceptions:    lb. 

4.  Where  the  error  assigned  in  the  Supreme  Court  is  the  overruling  of  a  molioa 
for  a  new  trial,  and  the  paper  copied  into  the  record  as  a  bill  of  exceptions  was  not 
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filed  within  the  time  limited  by  the  Ck>urt,  there  is  no  question  presented  for  decision 
on  appeal :    Scranagt  ▼.  Biundl  et  oL,  Ib,j  277. 

5.  A  paper  purporting  to  be  a  bill  of  exceptions,  consisted  of  a  certified  agree* 
ment,  signed  by  counsel  of  both  parties  and  the  Judge  of  the  Court  below,  that 
^Hhe  following  was  all  the  evidence  that  was  ofiered  in  said  cause  by -both  parties, 
together  with  all  the  exhibits,  plats,  maps,  etc.,  and  is  submitted  to  this  Court  by  the 
agreement  of  the  parties  as  all  the  evidence,"  to  which,  after  the  signatures  of  the 
oounsel  and  the  Judge,  were  attached  various  documents,  and  what  purported  to  be 
the  evidence  of  witnesses : 

Held,  that  the  evidence  was  not  in  the  record :  Ooodwine  ei  cU.  v.  Oane, 
25.,  336. 

Bills  aitd  Notes. 

1.  Where  the  maker  of  a  note  given  for  the  purchase  money  of  land  suffered  the 
holder  to  procure  judgment  thereon,  upon  the  strength  of  assurances  from  the  latter 
that  he  intended  to  procure  judgment  merely  to  secure  the  debt,  and  that  the  judg- 
ment should  be  held  in  abeyance,  and  the  holder  afterward,  without  the  knowledge 
or  consent  of  the  maker,  caused  the  land  to  B^  sold  under  the  judgment  and  bought 

•a    • 

itm: 

Hdd,  that  the  maker  of  the  note  might  resort  to  equity  to  have  the  sale  set 
aside  on  payment  of  the  note,  and  other  proper  relief  administered.  A  title  so 
obtained  could  stand  only  as  security  for  the  re-imbursement  of  the  debt :  WrigfU 
V.  Ban,  53  Mo.,  340. 

2.  Where  one  becomes  surety  on  a  non-negotiable  promissory  note,  on  the  express 
condition  that  another  shall  be  procured  as  co-surety,  and  the  latter  fails  to  join,  the 
surety  will  not  be  liable,  although  the  note  is  in  the  hands  of  a  holder  having  no 
notice  of  the  agreement.  As  to  the  surety,  while  the  condition  remains  unper- 
formed, the  instrument  is  merely  an  escrow,  and  there  is  no  delivery :  Ayrea  v.  Mil- 
roy,  lb,,  516. 

BOUKDABIXB. 

To  establish  boundaries,  monuments  and  lines  marked  on  the  ground  may  be 
identified  by  parol  evidence.  The  common  understanding  of  the  neighboring  com- 
munity as  to  the  identity  of  such  monuments  and  lines  is  competent  evidence,  and 
the  declarations  of  deceased  persons,  possessed  of  information  on  the  subject,  are 
admissible  to  fix  the  locality  of  comers  and  lines  of  survey.  So  it  was  also  compe- 
tent to  prove  that  the  corner  in  dispute  had  been  recognized  or  pointed  out  by  the 
adverse  party  as  the  true  corner,  and  if  it  be  proved  that  a  common  line  between  con- 
tiguous owners  had  been  mutually  recognized  and  established  by  them,  they  will  be 
bound  and  concluded  by  it,  though  it  be  not  the  true,  original  line :  SmiUtx,  Busad, 
37  Tex.,  247. 

BuBPisN  OF  Proof. 

■ 

1.  Defendant,  with  the  consent  of  a  turnpike  company,  crossed  their  road  with  a 
ndlroad  for  his  individual  use,  and  raised  the  bed  of  the  turnpike,  passing  over 
it  with  a  bridge.  It  was  the  duty  of  defendant  to  keep  the  bridge  in  repair. 
The  btidge  was  eighteen  feet  wide  and  ten  feet  long,  and  originally  had  raila 
on  each  side,  which  had  decayed,  the  plaintiff  was  found  about  midnight,  on  a  dark 
night,  lying  under  the  bridge  hurt;  he  said  he  had  fallen  from  the  bridge,  but  made 
no  statement  as  to  how  he  fell : 

Hdd,  the  danger  having  arisen  by  the  negligence  of  the  defends  nt^  that  these 
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facts  were  evidence  for  the  jurj,  that  he  had  fallen  for  want  of  the  rails,  and  that 
ihe  harden  was  not  on  him  to  show  that  he  was  clear  of  contributorj  n^ligenoe : 
Haysv.  Oallagher,  72  Penn.,  136. 

Oasriebs. 

1.  Delivery  of  produce  to  a  common  carrier,  consigned  to  factors  under  a  contract 
before  that  time  made,  is  such  a  delivery  Xo  the  latter  as  will  cause  thdr  Uen  to 
attach  for  advances  made :    EUioU  v.  Oox  doL^iS  Ga.,  39. 

2.  An  action  against  a  common  carrier  for  n^ligence  in  the  performance  of  Iub 
duty  as  a  carrier,  under  a  contract  to  cany,  is  an  action  upon  the  case  ex  deUda,  and 
may  be  joined  with  a  count  in  trover  or  trespass  vi  d  anM»;  but  if  the  action  be  for 
negligence  alone,  under  the  contract  to  cany,  or  if  the  counts  in  trover  or  trespass 
xi  et  armis  be  abandoned,  the  plaintiff  can  not  repudiate  the  contract,  either  expnoBod 
or  implied,  under  which  the  carrier  received  the  goods,  and  recover  for  an  unlawful 
taking :    Southa-n  Express  Co,  v.  JPaimer  &  Co^^  lb.,  85. 

3.  A  carrier  who  received  goods  to  cany  from  one  not  authorized  to  deliver  them 
to  him,  is  a  trespasser,  and  may  be  sued  in  trover  for  the  goods,  as  any  other  illegal 
taker  may  be ;  but  if  a  suit  be  brought  against  him  as  a  carrier,  charging  him  with 
having  taken  the  goods  under  a  contract  with  the  plaintiff's  agent,  and  with  neglect 
c{  duty  under  the  obligations  of  that  contract,  and  there  be  no  count  for  a  wrongful 
taking  or  conversion,  the  plaintiff  can  only  recover  for  a  breach  of  duty,  under  the 
contract,  as  made  with  his  agent:    Ih. 

4.  When  goods  delivered  to  a  common  carrier  for  transportation  were  seised  by 
legal  process,  and  taken  out  of  his  possession  by  the  sheriff,  and  the  carrier  forth- 
with gave  notice  to  the  consignor  and  consignee,  and  they  made  no  reply  and  took  no 
further  notice  of  the  proceedings : 

Hddf  that  the  carrier  had  a  right  to  presume  they  had  abandoned  the  propeity,  u 
subject  to  the  legal  procen  which  had  seized  it :  Savannah,  Qr^n  4t  N.A.  B,  S* 
Co,  V.  WUcox,  OMs  A  Co,,  48  Ga.,  432. 

5.  Where  goods  arrive  at  their  point  of  destination,  and  the  packages  or  casks,  by 
the  fault  of  the  carrier,  are  in  a  damaged  condition,  so  that  they  can  not  be  handled 
without  loss  and  further  damages,  it  is  the  duty  of  the  carrier  to  repair  the  casks,  if 
possible,  before  the  owner  can  be  compelled  to  receive  them;  and  if  he  refuse  to  do 
this,  the  owner  may  refuse  to  receive  the  goods  and  may  recover  the  value,  and  this 
without  offiering  to  pay  the  freights,  since  the  carrier  has  not  completed  his  under- 
t  aking :    Breed,  lenee,  v.  Mitchell,  48  Ga.,  533. 

6.  Goods  are  prima  facie  presumed  to  have  been  received  by  a  carrier  in  good 
order  for  shipment,  and  if  they  were  not  so,  it  is  for  the  carrier  to  show  it :    Ih, 

7.  Carriers,  who  have  agreed  with  the  consignee  of  goods  to  store  them  for  him 
for  a  certain  time,  have  a  right,  if  he  does  not  come  for  them  within  that  Ume^  to 
deliver  them  to  a  responsible  warehouseman,  and  thus  discharge  their  own  liability, 
and,  in  an  action  by  the  consignee  against  them  for  the  warehouseman's  negligence,  the 
jury  may  be  justified  in  finding  that  the  warehouseman  was  his  agent  and  not  theirs, 
although  they  gave  him  an  order  on  the  warehouseman  for  the  goods,  and  although 
the  warehouseman  paid  the  freight  to  them,  and,  on  being  repaid  the  freight 
4ind  paid  for  storage  by  the  consignee,  gave  him  as  a  receipt  a  bill  of  freight  signed 
by  them  :    Bid^ordy,  Metropolitan  Stea$Mhip  Company,  109  Mass.,  151. 

8.  A  person  left  a  sealed  package  containing  treasury  notes  at  the  office  of  an 
express  company  to  be  carried  to  the  town  of  B.;  the  company  was  not  a  oommoo 
carrier  to  B.;  the  package  was  not  carried  to  B.;  demand  was  made  therefor,  and 
ihe  company  made  search  for  it,  but  could  not  find  it : 
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Hddf  that  on  these  facts  the  company  was  not  liahle  for  money  had  and  received, 
nor  for  conversion  of  the  notes:    PUloek  v.  WeUs^  Farffo  &  Oe>.,  Ih,,  452. 

•Cause  of  Action. 

1.  Plaintiff  alleged  the  sale  to  the  defendants  of  a  stock  of  cattle,  to  be  paid  for 
by  them  in  Confederate  States  bonds,  and  he  alleged  the  illegality  of  the  transac- 
tion and  the  worthlessness  of  the  bonds,  and  sought  judgment  for  the  value  of  the 
cattle : 

HM^  that  the  action  can  not  be  maintained.  The  fact  that  the  plaintiff  himself 
renounces  the  illegal  contract,  can  not  entitle  him  to  recover  on  a  transaction  void 
for  illegality,  and  in  which  he  was  tn  pari  delicto  with  the  defendants :  Orani  v.  Byan, 
37  Tex.,  37. 

2.  Suit  was  instituted  upon  a  promissory  note  given  for  service  of  negroes,  ren- 
dered after  the  proclamation  of  emancipation : 

Hdd,  that  the  question  as  to  whether  or  not  the  n^roes  were  free  from  and  after 
the  proclamation  of  emancipation  is  immaterial  in  the  case.  The  services  having 
been  rendered  the  plaintiff  is  entitled  to  recover,  but  whether  for  his  own  use  or  as 
trustee  for  the  negroes,  is  left  an  open  question :    Morris  v.  Banny,  Jfr.,  124. 

3.  An  action  can  not  be  sustained  by  one  partner  against  another  for  an  account 
and  recovery  of  profits  made  in  Confederate  money  transactions ;  nor  can  such  an 
action  be  sustained  in  respect  of  profits  which  may  have  been  realized  on  dealings 
of  a  lawful  character,  when  such  dealings  were  so  blended  with  Confederate  money 
dealings  that  it  is  impossible  to  so  separate  the  one  class  from  the  other  that  effect 
can  be  given  to  the  legal  transactions  alone :    Lane  v.  TAomoa,  /&.,  157. 

4.  When  a  county  treasurer  collects  taxes  without  authority  of  law  he  alone  is 
responsible  therefor,  and  an  action  can  not  be  maintained  either  against  his  sureties 
or  the  county  for  the  money  so  collected,  even  though  the  money  be  paid  into  the 
county  treasury  and  disbursed  as  other  funds  of  the  county :     Wood  v.  Stirman, 

lb.,  684. 

Cebtiobabl 

i.  The  affidavit  in  forma  pauperis,  allowed  by  Sec.  3984  of  the  Code,  to  be  made  by 
a  party  applying  for  a  writ  of  eeriiorari,  can  not  be  made  for  him  by  his  attorney  at 
law:    Selma,  R,  dD,B,IL  Co.  v.  l^fson,  48  Ga.,  351. 

2.  Where  a  writ  of  certiorari  has  been  granted,  and  the  court  dismisses  the  same  on 
the  ground  of  non-compliance  by  the  petitioner,  with  some  requisition  of  the  stat- 
ute, and  plaintiff  in  cerHorari  makes  application  within  three  months  from  said  dis- 
missal for  another  writ,  he  is  not  barred  by  lapse  of  time  from  having  his  second 
application  heard :    32  Ga.  R.,  487  ;  Grimes  v.  Jones,  1 6.,  362. 

3.  The  facts  set  forth  in  the  application  for  the  writ  of  certiorari  in  this  case  entitles 
the  plaintiff  to  the  granting  of  the  writ:    lb. 

4.  Where  a  party  had  been  duly  served  with  summons  in  a  cause  pending  against 
him  in  the  city  court  of  East  St.  Louis,  the  mere  fact  that  the  plaintiff's  name  was 
written  Bulter  in  the  summons  instead  of  Butler,  as  it  was  upon  the  docket,  was 

Held,  not  to  be  a  sufficient  excuse  for  his  failure  to  appear  and  defend  the  suit, 
nor  would  it  afford  sufficient  ground  for  the  statutory  writ  of  certiorari  to  remove 
the  cause  into  the  Circuit  Court :    Hirman  v.  Butler,  59  111.,  225. 

5.  In  such  case  the  party  sued  knowing  there  was  a  suit  against  him,  should  have 
appeared,  and  if  the  plaintiff's  name  was  wrong  in  the  summons  he  should  have 
pleaded  in  abatement.  He  could  not  neglect  his  proper  defense,  and  then  have  his 
writ  of  eertiorari:    lb. 
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Chancebt. 

1.  A  father,  upwards  of  aeyenty  yean  of  age,  induced  by  the  promise  of  his 
to  support  him  and  his  almost  equally  aged  wife  in  comfort  during  the  remaiiidcr 
of  their  lives,  conveyed  his  farm  to  his  son's  wife,  and  transferred  to  his  son  all  his 
personal  property.  The  son  took  possession  of  the  farm,  and  by  his  continiMd 
unkindness  and  ill  treatment,  in  little  upwards  of  a  year,  compelled  his  pasoitB  to 
leave  and  take  refuge  with  another  child.  Upon  bill  filed  by  the  father  to  rescind 
contract,  it  was 

Heldj  if  the  rescission  of  the  contract,  in  cases  of  such  character,  oouM  noc  be 
referred  to  any  other  head  of  equity  jurisdiction,  it  would  be  proper  to  presume  that 
it  was  made  in  the  first  instance  with  a  fraudulent  intent:  Oard  etaLv,  Oardy  59 
111.,  46. 

2.  And  in  this  case,  no  accident  or  misfortune,  or  unforeseen  event  of  any  kind, 
having  prevented  the  son  from  executing  his  agreement,  and  the  records  diadosiqg 
no  provocation  of  any  sort,  nor  any  attempt  at  justification,  the  inference  was 
regarded  as  unavoidable  that  the  son  procured  the  deed  from  his  father  with  intent 
to  treat  him  in  the  manner  he  did :    lb. 

Chabge  op  Court. 

1.  It  is  not  error  for  the  court,  in  a  charge  to  the  jury,  to  state  hypothetical  illustra- 
tions of  a  legal  principle,  unless  it  be  done  in  such  manner  as  would  imply  that 
they  were  intended  to  be  used  as  facts  which  had  been  proven  by  the  evidence: 
Sharpe  v.  The  State,  48  Ga.,  16. 

2.  If  a  written  request  be  made  to  chaige,  legal  in  its  terms  and  pertinent  to  the 
matter  on  trial,  it  is  the  duty  of  the  Court  to  charge  at  least  the  substance  of  it ;  it 
is  not  enough,  if  by  inference  it  may  be  covered  by  some  other  chaige,  unlev  that 
inference  be  very  plain  and  noticeable :     Wood  v.  The  Stale,  Ih.,  192. 

3.  When  the  general  charge  of  the  Court  as  to  the  negligence  was  correct)  an  onus- 
sion  to  charge  as  to  any  particular  fact  in  the  testimony  connected  with  that  ques- 
tion, was  not  error.  If  a  more  specific  chaige  had  been  desired,  it  should  have  been 
requested :  Headrick  d  Bro.  v.  Vir^nia  and  Tennessee  Air  Line  BaHwajf  Cbrnpoay, 
/6.,546. 

4.  In  an  action  against  a  physician  for  damages  arising  out  of  his  uoskillful 
treatment  of  a  patient,  the  Court  below  instructed  the  jury  that  if  they  believed 
that  the  plaintifi*  was  injured  by  the  unskillful  treatment,  ignorance,  caieleesDcaB  or 
neglect  of  the  defendant  as  a  physician,  they  should  find  for  the  plaintiff: 

Held,  that  it  was  error  to  instruct  the  jury  as  to  carelessness  or  neglect,  as  no 
damages  were  sought  on  those  accounts,  and  the  decree  of  the  Court  can  not  exceed 
the  prayer  of  the  petition :    Fayne  v.  Francis,  37  Tex.,  75. 

5.  When  the  facts  of  a  case  require  a  knowledge  on  the  part  of  the  joiy  of  the 
difl'erent  classes  or  kinds  of  evidence,  it  is  the  duty  of  the  Court  to  charge  them,  in 
general  terms,  as  to  the  distinguishing  characteristics  of  those  diflSsrent  kinds,  and 
the  credit  which  under  ordinary  circumstances  may  be  placed  upon  evidence  of 
either  class ;  but  under  our  statute,  the  Court  will  not  as  a  general  rule,  be  aothor- 
ized  to  refer  the  jury  to  any  particular  evidence  before  them,  and  characterise  it  ts 
the  highest  or  other  degree  of*  evidence :     Walker  v.  The  Slate,  Ib.^  366. 

City. 

1.  Where  the  complaint  in  an  action  against  a  city  alleged  that  a  certain  bridge 
in  said  city  was  out  of  repair,  and  the  planking  loose,  etc^  and  that  after  the 
plaintiff*  had  driven  his  horses  upon  the  bridge  with  a  loaded  wagon,  and  waa  osing 
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due  and  reasonable  care  on  his  part  to  draw  forward  said  load,  the  horses  were 
injured  through  the  defects  in  the  bridge : 

Held,  that  die  complaint  was  bad  on  demurrer,  because  its  all^ations  did  not 
show  that  the  plaintiff  used  due  care  in  driving  upon  the  bridge,  or  that  he  was 
ignorant  of  the  condition  of  the  bridge,  and  because  there  was  no  general  averment 
that  the  injury  occurred  without  his  fault.  If  the  plaintiff  knew  of  the  true  condi- 
tion of  the  bridge  when  he  drove  upon  it  there  could  be  no  recovery: 

Held,  also,  that  the  negligence  of  the  city  in  not  repairing  the  bridge,  did  not 
relieve  the  plaintiff  from  the  duty  of  using  due  care :    Bieal  v.  The  OUy  of  Gosken,  . 
42  Ind.,  339. 

2.  If  dirt  is  dug  up  and  removed  from  an  alley  in  a  city,  thus  rendering  the  alley 
impassable,  and  causing  injury  to  adjoining  property,  and  no  order  or  ordinance  of 
the  city  has  authorized  the  same,  and  it  is  not  done  under  a  contract  with  the  city, 
an  action  by  an  adjoining  property  owner  will  lie  for  damages  sustained  by  reason 
of  aach  removal :    Mwsdeman  v.  Mardy,  Ih.,  462. 

Claim. 

When  a  mortgage  ji/o.  for  the  sale  of  a  parcel  of  land  was,  under  the  orders  of 
the  plaintiff's  attorney,  levied  on  the  land,  and  the  same  was  sold  at  sheriff's  sale, 
and  the  money  raised  applied  to  the  fi.  /a.,  and  subsequently,  on  a  statement  that 
the  fi.fa.  was  lost,  the  plaintiff  procured  an  oHob  fi,  fa,  to  issue  (taking  no  notice  of 
the  sale)  and  caused  it  to  be  again  levied  on  the  land,  and  a  claim  was  interposed 
by  one  claiming  under  the  defendant  in  the  mortgage : 

Held,  that  the  claimant  may  attack  the  plaintiff's  fi.  fa,  by  showing  that  the 
orders  had  been  complied  with,  and  the  land  sold  according  to  its  commands,  and 
that  it  was  not  competent  for  the  plaintiff  in  r^ly  to  show  that  said  sale  was  illegal, 
it  having  been  made  whilst  there  was  a  pending  injunction  prohibiting  said  fi.  fa, 
from  proceeding.  The  Court  will  not  permit  the  plaintiff  to  set  up  his  own  wrong ; 
said  sale  and  the  return  thereof  are  existing  facts,  and  until  set  aside  by  a  proceed- 
ing for  that  purpose,  can  not  be  treated  as  null  by  the  veiy  party  who  thus  disobeyed 
the  order  of  the  Chancellor :    HorUm  <ft  Bikeman  v.  Kohn,  48  Ga.,  183. 

CONFEDEBATE    StATBB. 

Where  a  trustee  received  a  large  sum  of  money  in  Apnl,  1860,  and  in  February 
1864,  obtained  an  order  from  the  Judge  of  the  Superior  Court,  authorizing  him  as 
trustee,  to  invest  the  fund  then  in  his  hands  in  Confederate  money,  in  Confederate 
bonds,  which  was  done,  and  the  same  became  worthless,  it  was  error  to  charge  that 
the  order  of  the  Judge  of  the  Superior  Court  was  conclusive  proof  that  it  was  trust 
money  which  was  so  ordered  to  be  invested :  Westbrodk,  irwtee,  v.  Davis  et  oL, 
Adm'r,  48  Ga.,  471. 

COKSTABLE. 

1.  A  paper  issued  by  a  Justice  of  the  Peace  to  a  constable,  reciting  the  rendition  of 
a  judgment,  as  appears  of  record  on  his  docket,  and  adding  the  words  "  by  levy  and 
sale  of  the  goods"  of  defendant,  "and  make  return  thereof  within  six  months  from 
date,''  without  other  words  of  command  or  direction,  will  not  justify  a  levy  by  the 
constable:     Qa^sUl  v.  Aldrieh,  41  Ind.,  338. 

2.  Personal  property  must  be  present  and  subject  to  the  view  of  those  attending  a 
constable's  sale.  And  the  sale,  in  good  faith,  by  a  constable,  of  a  hog,  in  a  pen  from 
one  to  two  hundred  rods  from  the  place  of  sale,  and  entirely  out  of  sight,  is  unau- 
thorized :    lb, 

VOL.  Ill — NO.  IV — 5. 
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CSoKtri'iTUTioKAi*  Law. 

1.  The  ]^«g:iBlatare  in  the  exercifle  of  the  li^  of  eminent  domain,  may  author* 
ice  the  appropriation  of  private  property^  to  public  naes,  or  serritudes,  hat  the  appro- 
priation can  not  be  made  without  fair  compensation  in  money  being  first  made  to 
the  owner.  Benefits  expected  to  result  to  the  owner  fiom  the  public  use,  can  not  be 
offiset  against  the  compensation  to  which  he  is  entitled :    Am  v.  ifiSfer,  37  Tez^  4BF. 

2.  The  Ck>nstitation  of  this  State  absolutely  forbids  the  alienation  of  homeelead 
property  by  the  husband  without  the  consent  of  the  wife,  and  such  a  sale  thoefore 
is  an  absolute  nullity,  and  the  purchaser  acquires  no  title  whaterer:  Bogtnr. 
Reiuhaw,  37  Tex.,  625. 

CONTINUANCB. 

1.  Excitement  in  the  public  mind,  and  excited  public  feeliog  is  the  oounty  in 
which  a  crime  has  been  committed,  is  not  alone  sufficient  to  authoriie  the  continaaott 
of  a  case:    Jokmon  v.  The  State,  48  Ga.,  116. 

2.  Where  a  Justice  of  the  Peace  is  charged  with  false  imprisonment  under  color  of 
legal  process,  the  warrant  under  which  the  arrest  was  made  being  set  out  in  the 
indictment,  he  is  not  entitled  to  a  continuance  on  account  of  the  abeence  of  a  wit- 
ness by  whom  he  expects  to  prove  a  parol  commitment  of  the  person  arrested  for 
contempt  of  Court :     Campbell  t.  The  State,  Ib^  353. 

3.  Where  the  defendant  in  a  criminal  action  moving  for  a  continuance  on  account 
of  the  absence  of  witnesses,  shows  the  competency  of  the  witnesses,  the  materiality 
of  their  testimony,  that  they  have  been  duly  and  legally  summoned,  and  the  other 
facts  specially  required  by  the  statute,  he  is  entitled  to  a  continuance  without  regard 
to  the  cause  of  their  abeence.  The  Court  must  decide  the  motion  for  a  continuance 
upon  the  facts  stated  in  the  affidavit  alone,  accepting  the  same  as  true,  and  on 
appeal  this  Court  will  not  look  at  the  evidence  given  on  the  trial,  but  to  the  affidavit 
alone :    OuUer  v.  The  State,  42  Ind.,  244. 

COKTBACI. 

1.  Where  it  is  r^iesented  and  guaranteed,  that  a  stock  of  goods  will  inventory  al 
**  wholesale  prices  "  a  certain  s^m,  the  language  will  be  taken  to  mean  the  whole- 
sale prices  at  which  they  were  purchased,  and  not  the  value  that  may  be  put  upon 
them  at  the  time  the  representation  and  guaranty  are  made :  Dodge  ei  aL  t.  Diia- 
Aom,  41  Ind^  186. 

2.  Where  A.  delivers  a  sum  of  money  to  Bw,  on  his  promise  to  deliver  the  aaow  to 
C,  as  a  gift  from  A.,  the  money  may  be  recovered  from  B.  on  his  refusal  to  deliver 
it,  by  C.  in  an  action  for  money  had  and  received  to  his  use:  IfiUsr  v.  Jgtfhafrfy, 
/6.,  489. 

3.  In  actions  at  law,  privity  of  contract  Lb  essential ;  the  rule  is  otherwise  in  equi^, 
and  the  systems  being  blended  in  this  State,  a  party  not  known  as  a  contracting  party, 
but  for  whose  benefit  the  contract  was  made,  may  maintain  a  suit  to  enforce  the  con- 
tract under  the  Code,  even  although  ignorant  of  the  contract  at  the  time  when  it 
was  made,  if  when  informed  thereof  he  accept  the  provisions.  The  party  reoeiving 
the  money  is  treated  as  a  trustee  for  the  benefidaiy :    Ih. 

4.  By  written  contract,  free  from  ambiguity,  H.  purchased  of  R.  dl  Oa  a  certain 
engine  and  mill,  at  the  price  of  three  thousand  dollan,  to  be  paid  on  a  fixed  fatoie 
day,  in  cotton  at  eight  cents  per  pound.  The  vrritten  contract  recited  that  IL  had 
fully  and  satisfactorily  examined  the  engine  and  received  and  aooeptod  the  same: 

HbH  that  H.  is  precluded  from  all  inquiry  as  to  the  character  or  vaiiie  of  the 
article,  unless  he  shows  that  R.  &  Co.  fraudulently  concealed  defeets  in  it  at  tha 
time  he  examined  it 
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SMf  inrtha^  that  i!  the  contract  be  not  thai  vitiated  bj  fraud  of  R  &  Co.,  their 
meamire  of  damages  is  the  highest  maricet  yalne  of  the  ootton  at  the  place  of  deliv- 
tix  between  the  day  of  delivery  and  the  day  of  trial :    Banger  v.  JJeanii  37  Tex.,  30. 

5.  It  is  now  the  well-establiflhed  doctrine  that  when  a  transaction  is  tainted  with 
illegality,  no  legal  or  equitable  rights  can  lesalt  from  it.  And  it  is  immaterial 
whether  the  illegality  be  part  of  the  caose  of  action,  or  be  merely  introductory  to 
it ;  if  the  plaintiff  requires  any  aid  from  the  illegal  transaction,  in  order  to  make 
out  his  case,  he  can  not  maintain  the  suit:     Orant  v.  Byan,  7&.,  37. 

6.  A  contract  made  and  to  be  performed  in  New  Orleans  during  the  rebellion,  in 
•consideration  of  a  loan  of  currency  issued  by  the  so^alled  Confederate  States,  and 
'which,  according  to  the  subsequent  decisfons  of  the  Supreme  Court  of  Louisiana,  is 
-void  under  Art.  2026  of  the  Civil  Code  of  that  State,  which  declares  that  "every 
condition  of  a  thing  impossiblei  or  contra  bonos  mores,  or  prohibited  by  law,  is  null, 
and  renders  void  the  agreement  which  depends  on  it,''  is  void  in  this  Common- 
wealth :    Stevenson  v.  Ihyne,  109  Mass.,  378. 

7.  A  suit  was  settled  by  the  plaintiff's  attorney,  upon  the  defendfant's  paying  a  sum 
as  damages,  and  also  his  fees : 

Held,  that  the  plaintiffi  could  not  rescind  the  settlement  as  unauthorized  upon 
tendering  to  the  defendants  only  the  amount  paid  by  them  as  damages :  Peru  Sled 
and  Iron  Oompany  v.  Whipple  FUe  and  Steel  Manvfaehtring  Company,  Ih,,  464. 

8.  Ignorance  is  considered  willful  when  the  person  neglects  the  means  of  informa- 
tion which  ordinary  prudence  might  suggest,  and  ignorance  of  a  man's  own  rights 
conferred  by  an  instrument  actually  in  his  possession  or  power,  when  the  other  party 
is  innocent  of  concealment  or  of  any  conduct  contributing  to  keep  him  ignorant  of 
its  contents,  will  not  excuse  the  performance  of  the  conditions  imposed  on  the  per- 
son claiming  under  the  instrument:  Thidnrnd  v.  Ftni  National  Bank  of  Vevay,  42 
Ind.,  212. 

9.  In  an  action  to  recover  on  an  account  for  boarding  the  wife  and  children  of 
the  defendant,  it  appeared  in  evidence  that  the  plaintiff  boarded  said  wife,  who  was 
his  sister-in-law,  and  said  children,  for  a  number  of  weeks  at  his  home,  having  con- 
tracted therefor  with  her,  and  having  no  knowledge  of  her  separation  from  her  said 
husband  when  she  engaged  board,  that  said  husband  and  father  during  the  time  of 
said  boarding  resided  at  a  distant  part  of  the  State,  and  that  he  had  a  home  for  his 
^aid  wife  and  children  and  provided  for  them,  and  had  the  home  and  provisions  for 
them  during  the  time  of  their  boarding,  which  they  did  not  need  and  which  was 
not  contracted  for  or  authorized  by  him : 

Hdd,  that  these  facts  did  not  render  the  defendant  liable  for  the  board  of  his  wife 
or  ehildiett :     WoUom  v.  JEIHb,  16.,  582. 

OoirrBisirroBY  Neglioenoe. 

It  is  not  necessary  to  prove  affirmatively  that  a  person  injured  when  crossing  a 
railroad  on  a  public  highway  had  stopped  and  looked  up  and  down  the  railroad ; 
whether  he  used  all  the  precautions,  is  to  be  determined  by  all  the  circumstances  of 
the  case :    JPenn,  Bailroad  v.  Weber,  72  Penn.,  27. 

-Cqhysiision. 

1.  A  testator  gave  to  his  wife  personal  property,  "and  the  whole  of  my  real  estate 
during  her  life  if  she  remain  my  widow,  but  if  she  marry  again,  she  is  to  have  but 
Iialf  of  my  real  estate  during  her  life.  At  my  wife's  decease,  my  real  estate  to  be  sold 
and  equally  divided  among  my  nephews  and  nieces,  namely,  my  brother  Alexan- 
'der's  children,  Sarah,  and  others  (naming  each),  and  my  sbter  Margaret  Kelly's 
children  (naming  each),  each  to  have  an  equal  share :" 
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Hddj  (1)  that  the  direction  to  sell  was  a  oonyeraion.  (2).  The  legacies  to  the 
nephews  and  nieces  were  vested :    MeClur^s  Appeal,  72  Penn.,  414. 

2.  Sarah  married  and  died  in  the  life-time  of  the  widow,  intestate  and  without 
issue : 

Heldf  that  her  husband  surviving  was  entitled  to  her  legacy :    Ih. 

3.  To  work  a  conversion  the  direction  to  sell  must  be  positive  and  explicit, 
irrespective  of  all  contingencies,  and  independent  of  all  discretion :    lb. 

GONVISYANCES. 

1.  Where  a  vendor  of  land  executed  a  deed  and  left  it  in  the  hands  of  the  officer 
taking  the  acknowledgment,  to  be,  by  him,  delivered  to  a  third  person  who  was  to 
hold  it  as  an  escrow  until  the  purchase  money  should  be  paid,  but  without  ever  hav- 
ing come  to  the  hands  of  him  who  was  to  hold  it  as  an  eaerow.  The  deed  was^ 
placed  on  record  without  the  knowledge  or  consent  of  the  grantor ;  it  was 

Heidf  the  agreement  between  the  parties  that  the  deed  was  not  to  be  delivered  or 
recorded  until  the  purchase  money  should  be  paid,  continued  until  changed  by  the 
consent  of  the  grantor,  and  a  subsequent  purchaser  from  his  vendee,  with  notice, 
would  hold  subject  to  the  rights  and  equities  of  the  first  vendor,  arising  from  such 
agreement :    III,  Central  Bailroad  Co,  v.  MeCullough,  59  III.,  166. 

2.  In  case  of  a  sale  of  land  by  the  first  vendee,  and  the  acceptance  by  his  vendor 
of  the  notes  of  the  second  purchaser  for  the  unpaid  purchase  money  due  the  former, 
together  with  a  mortgage  from  the  latter  on  the  same  premises,  to  secure  such  notes 
which  were  taken  in  lieu  of  the  notes  given  by  the  first  purchaser,  a  recognition  by 
the  original  vendor  of  title  in  the  mortgagor,  would  be  implied  thereby,  and  his 
assent  to  the  delivery  of  his  deed  to  his  vendee :    lb. 

3.  Where  the  grantee  in  a  conveyance  performed  no  part  of  the  condition  or  con- 
sideration without  which  the  deed  was  not  to  vest  title,  no  formal  entry  for  condi- 
tion broken  would  be  necessary  on  the  part  of  a  grantor,  who  had  remained  all  the 
time  on  the  land :    Moore  v.  WingaU,  53  Mo.,  398. 

4.  The  grantor  in  a  deed  made  on  condition,  may  after  entry  for  condition 
broken,  transfer  the  estate  to  a  third  party,  or  he  may  convey  where  the  estate  was 
only  to  vest  on  the  performance  of  a  condition  which  remained  unperformed.  And 
the  transferee  in  such  case,  having  a  plain  remedy  at  law,  must  resort  to  eject- 
ment to  dispossess  the  grantee  in  the  original  deed,  and  can  not  invoke  the  aid  of 
Chancery,  unless  where  defendant  in  maintaining  his  claim  would  be  shown  to  be 
throwing  a  cloud  upon  his  title :    lb. 

Corporations. 

1.  A  member  of  a  chartered  company  may,  by  his  acquiescence  or  presumed  assent, 
become  bound  by  the  acts  of  his  company,  and  thereby  be  disabled  from  setting 
them  up  as  a  defense,  when  he  could  have 'so  set  them  up  were  it  not  for  such  pre- 
sumed ratification :    May  v.  Mempku  B.  R.  R.  Co.,  48  Ga.,  109. 

2.  The  original  contract  between  the  stockholders  of  a  railroad  company,  as  con- 
tained in  the  charter,  can  not  be  materially  or  essentially  altered  by  an  amoided 
charter,  so  as  to  bind  the  subscribers  thereto  without  their  consent :    lb. 

3.  A  foreign  corporation  transacting  business  in  this  State,  may  be  gamisheed  for  a 
debt  it  may  owe  anywhere  in  this  State  where  suit  for  such  debt  could  be  brought: 
Selma,  R.  &D.R.R.  Co.  v.  Tywn, lb.,  351. 

4.  The  Legislature  of  another  State  authorised  a  corporation,  owning  a  railroad 
there,  and  consolidated  with  a  corporation  owning  a  railroad  in  this  State^  to  extend 
its  line  of  road,  and  increase  its  capital  stock  for  the  purpose.  At  diat  time  it  was 
lawful  both  there  and  here,  and  it  has  remained  lawful  these  for  any  corporation  to^ 
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iflBue  new  stock  to  its  shareholders  at  par,  without  regard  to  its  market  value.  A  stat- 
ute was  then  passed  here,  prohibiting  any  such  consolidated  corporation  from  extend- 
ing its  railroad,  or  increasing  its  capital  stock,  without  previous  consent  of  the  Leg- 
islature of  this  State,  but  providing  that  nothing  therein  contained  should  be  con- 
strued to  prohibit  that  particular  corporation  from  extending  its  road  under  the 
authority  granted  Iby  said  other  State ;  and  afterwards,  on  the  same  day,  another 
statute  was  passed  here,  providing  that  any  railroad  corporation,  authorized  to 
increase  its  capital  stock,  should  sell  the  new  shares  at  auction,  if  the  market  value 
of  its  shares  exceeded  their  par  value : 

Hddy  that  the  corporation  in  question,  under  the  authoritiy  granted  by  said  other 
State,  might  increase  its  capital  stock,  without  further  permission  of  the  Legislature 
of  this  State,  and  might  lawfully  issue  the  new  stock  at  par  to  its  shareholders : 
Attomey-Oenerai  v.  Boston  and  Maine  MaUroad^  109  Mass.,  99. 

CoYENAmrs  FOR  Title. 

A  remote  grantee  of  lands  may  maintain  an  action  in  his  own  name  against  the 
original  grantor,  on  a  covenant  in  the  deed  of  the  latter,  *Hhat  the  said  lands  are 
free  from  all  encumbrances,"  where  the  substantial  breach  of  the  covenant  occurs 
after  the  assignment,  and  the  whole  actual  damages  are  sustained  by  the  assignee. 
Although  in  such  case  the  covenant  is  nominally  broken  on  the  execution  of  the 
deed,  the  rule  of  the  common  law,  that  choses  in  action  are  not  assignable,  does  not 
apply:    lUehard  v.  Bent,  59  111.,  38. 

CRiMiNAii  Evidence. 

1.  As  a  general  rule,  a  distinct  crime,  unconnected  with  that  in  the  indictment, 
can  not  be  given  in  evidence  against  the  defendant :  Shaffner  v.  Commonwealth,  72 
Penn.,60. 

2.  That  one  crime  may  be  evidence  of  another,  there  must  have  been  a  connec- 
tion between  them  in  the  mind  of  the  criminal,  or  the  person  must  be  so  identified  as 
to  show  that  one  committed  both :    lb, 

3.  Should  the  Judge  not  clearly  see  the  connection,  the  defendant  should  have  the 
benefit  of  the  doubt,  and  the  jury  not  be  prejudiced  by  an  independent  fact,  not 
evidence  of  ihe  particular  guilt :    Ih. 

4.  Defendant  was  indicted  for  murdering  his  wife  by  poison ;  there  was  evidence  of 
bis  criminal  intimacy  with  the  wife  of  another  man,  on  whose  life  was  an  insurance, 
the  proceeds  d  which,  on  his  death,  the  defendant  endeavored  to  procure : 

Heldt  that  evidence  that  t|ie  husband  died  with  the  same  symptoms  as  defendant's 
wife,  and  that  he  had  been  attended  at  the  defendant,  was  inadmissible :    Ih, 

•Criminal  Law. 

1.  If  the  evidence  contained  in  the  record  does  not  show  where  the  offense  was  com- 
jnitted,  of  which  a  defendant  is  found  guilty,  and  there  be  an  assignment  of  error 
that  the  verdict  was  contrary  to  law,  a  new  trial  will  be  granted :  Carter  v.  The 
8taU  ;  Merriwether  v.  The  StaU,  48  Ga.,  43. 

2.  Where  a  defendant,  on  trial  for  murder,  objects  to  evidence  showing  that  he 
killed  James  Little,  on  the  ground  that  the  indictment  charges  him  with  the  murder 
of  James  Lutle,  and  the  presiding  Judge,  on  inspection,  held  the  name  to  be  James 
Little,  and  all  the  testimony  proved  that  to  be  the  name  of  the  party  slain,  this 
Court  will  not,  by  an  examination  of  the  original  indictment,  overrule  the  judg- 
ment of  the  Court  below.  The  testimony  in  case  of  conviction  is  made  a  part  of  the 
ireooid  in  the  case,  and  had  the  defendant  been  .acquitted,  and  afterwards  been  again 
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pat  on  trial  for  the  murder  of  Junes  Little,  the  introduction  of  the  whole  reooril 
would  have  sustained  the  plea  of  isntr^oiBooqml:    (yNeU  v.  The  Stak,  Jh^  66. 

8.  Where  the  Court  charged  the  jury  "  that  erery  witaeeB  in  the  case  is  to  be  be- 
lieved until  impeached  in  some  one  of  the  modes  known  to  the  law,  a  jnxy  can  not 
arbitrarily,  of  their  own  motion,  set  aside  tbt  eridence  of  any  witneBs;  the  pte- 
sumption  of  innocence  attaches  to  witneaaes  "which  remains  until  removed  by  proof,'^ 
and  there  was  no  impeaching  evidence,  unless  the  statement  of  the  defendant  not 
under  oath  shall  be  considered  as  such,  in  reference  to  which  the  Court  ohai^jed  die 
jury  "that  they  were  the  exclusive  judges  of  the  weight  that  was  due  to  such  state^ 
ment,"  the  charge  was  not  erroneous :    Jonea  v.  The  ^State,  lb,,  163. 

4.  On  the  trial  of  an  indictment  for  carrying  deadly  weapons,  the  proof  was  that 
accused  purchased  two  pistols  in  the  town  of  C,  and  for  die  purpose  of  obtaining 
balls  for  the  pistols  he  carried  them  from  the  store  where  he  purchased  them  to  one 
or  more  places  where  ammunition  was  sold,  and  from  thence  to  his  home,  some 
fifteen  miles  distant : 

Held,  that  these  acts  did  not  constitute  a  violation  of  the  spirit  of  the  law  regu- 
lating  the  keeping  and  bearing  deadly  weapons,  and  the  Court  below  ened  in 
instructing  the  jury  that  there  was  a  violation  of  the  law.  There  can  be  no  viola<^ 
tion  of  a  criminal  law  without  an  intention  to  violate  it :  Waddd  v.  The  States  87 
Tex.,  364. 

5.  An  instrument  of  writing  which  does  not,  upon  its  face,  import  any  value  or 
obligation,  can  not  be  the  subject  of  a  forgery.    See  the  facts  of  this  case  for  an 
illustration  of  the  principle:    Howell  v.  The  Stale,  lb,,  591. 

Dahaqeb. 

1.  When  a  suit  was  brought  against  a  railroad  company  for  damages  caused  to  the 
plaintifi*  by  his  falling  into  an  excavation  made  by  the  company  across  the  public 
highway,  and  it  appeared  in  proof  that  the  public  highway  had  for  years  run  in  a 
particular  place;  that  on  the  approach  of  the  railroad  constructors  to  that  plaoe^ 
the  road  had  been  turned  so  as  to  take  a  different  route ;  that  within  a  week  or  ten 
days  after  the  change,  the  plaintiff,  travelling  the  road  with  his  wagon  and  team 
had  taken  the  old  route,  it  being  in  the  night,  and  had  been  stopped  by  the  cut  or 
excavation ;  that  he  had  got  out  of  his  wagon  to  see  what  was  the  matter,  and  in. 
passing  to  the  front  had  fallen  into  the  cut  and  broken  his  thigh,  so  a^  to  cause  him. 
great  pain,  expense  and  loss  of  time,  and  so  as  to  lessen  his  effectiveness  as  a  work- 
ing man  one-fourth,  for  life,  and  80  as  to  shorten  his  leg  by  three  inches : 

Held,  that  the  measure  of  damages  in  such  a  case  is  the  actual  injury  suffered. 
This  may  include  bodily  and  mental  suffering.  And  when  the  Court  added  to  this 
charge  that  the  jury  might  include  "  the  injury  to  his  pride,  his  manhood,"  that 
whilst  the  latter  language  is  not  strictly  accurate,  yet^  as  the  proof  shows  that  the 
plaintiff  was  permanently  deformed  by  being  lamed  for  life,  the  jury  may  well  have 
understood  the  Court  as  referring  by  his  words  to  this  deformity,  and  as  the  verdict  ia 
not  excessive  this  court  will  not  disturb  it :.  Atlanta  &  R  A,  L,  R,  B,  Ob.  v.  Wood^ 
48  Ga.,  565. 

2.  Where  A.  is  indebted  to  B.,  and  transfers  to  him  as  collateral  security  a  receipt 
given  to  A.  for  a  note  for  collection,  it  being  for  a  larger  amount  than  A.'8  debt  Uy 
B.;  and  the  bailee,  who  has  the  note  for  collection,  .with  knowledge  of  the  transfer  and 
consenting  thereto,  permits  it  to  go  into  the  poaaesaion  of  A.,  who  collects  it  and 
pays  B.  a  portion  of  his  debt,  the  measure  of  damages  in  an  action  of  trover  by  B» 
against  the  bailee,  is  the  unpaid  portion  of  B.'s  debt  from  A.    As  B.  would  not  be 
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^liftble  over  to  A.  for  any  balaaoe^  his  claim  for  dsmages  k  limited  to  the  amount  of 
hie  special  property  in  the  note:    J^Many,  So.  Et.  Co^  48 Ghk,  625. 

3.  The  plaintiff  was  owner  of  land  through  which  a  railroad  was  oonstracted; 
without  receiving  damages  she  sold  the  land,  the  company  afterwards  settled  with 
the  purchaser  and  paid  him  the  damages: 

•jBeJfll,  that  she  could  recover  the  amount  from  him:  MeFaddeny.  JohmK/n^l^ 
Ffenn.,  885. 

4.  The  damages  were  a  personal  claim  of  the  owner  when  the  injury  occurred ; 
they  did  not  run  with  the  land  nor  pass  by  the  deed,  althou^  they  were  not 
reserved:    Ih. 

6.  The  plaintifb  in  August  agreed  to  deliver  to  the  defendant,  as  ordered,  mon^ly 
throughout  a  year,  Ic^  averaging  a  certain  diameter,  the  defendant  having  the 
<^tion  to  determine  the  contract,  paying  to  the  plaintiffiB  the  cost  of  the  logs  cut  and 
leady  for  delivery  or  afloat,  which  they  might  have  on  hand  in  view  of  their 
engagements  under  the  contract  The  defendant  in  October  terminated  the  contract^ 
the  plaintifls  then  having  on  hand  some  logs  afloat,  and  others  cot  in  the  woods  but 
not  removed.  These  logs  were  measured  by  the  agents  of  both  parties  in  January 
and  found  to  be  almost  all  of  less  than  the  specified  diameter : 

Held^  that  in  the  absence  of  evidence  that  the  plaintiffs  had  acted  unreasonably  or 
in  bad  faith,  the  defendant  was  liable  for  the  cost  of  all  these  logs,  and  not  of  such 
only  as  would  average  the  specified  diameter :  Wolf  v.  Boston  Veneer  Box  Cb., 
109  Mass.,  68. 

6.  Municipal  corporations  are  bound  to  keep  their  streets  in  a  reasonably  safe  con- 
dition. Failing  to  do  bo  they  will  be  liable  for  all  injuries  resulting  from  their  neg- 
ligence :    Bcusei  v.  OUy  of  St.  Joteph,  53  Mo.,  290. 

7.  The  liability  of  municipalities  for  damages  caused  by  excavations,  is  not 
restricted  to  cases  where  they  actually  extend  into  the  street,  if  travel  is  thereby  ren- 
dered dangerous ;  the  authorities  are  iiqually  bound  to  protect  the  public,  whether 
they  encroach  on  the  highway  or  not.  And  the  city  is  bound  for  damages  resulting 
from  neglect  of  proper  precautions,  even  though  the  excavations  were  not  nuide  by 
its  own  agents,  provided  it  had  received  due  notice  of  the  existing  facts :    /6. 

8.  In  a  suit  against  a  city  to  recover  damages  for  injuries  caused  by  plaintiff  fall- 
ing into  an  excavation  adjacent  to  a  market  place,  where  it  appeared  that  the  author- 
ities were  notified  of  the  dangerous  condition  of  the  thoroughfare,  and  took  no  steps 
to  guard  the  public  from  accident,  and  the  evidence  showed  that  the  plaintiff,  at  the 
time  of  the  casualty,  was  exercising  ordinary  care  and  prudence,  plaintiff  would  be 
entitled  to  recover,  although  it  further  uppeared  that  the  primary  cause  contributing 
to  the  injury  was  the  attempt  of  a  mole  lo  kick  plaintiff,  and  that,  in  avoiding  this 
peril,  he  fell  or  jumped  into  the  excavation :    lb, 

I>EBTOB  AND  CrEDITOB. 

1.  Where  a  party  is  solicited  to  make  a  loan,  and  to  procure  the  means  of  so  doing 
must  spend  time  and  incur  trouble  and  expense  in  collecting  the  same  from  others, 
and  does  this  at  the  request  of  the  borrower,  and  upon  his  agreement  to  pay  for 
such  services  and  expenses,  the  transaction  is  not  usurious :  Atlanta  Mining  and  Boll' 
mgMUOo,Y.  Qwytr,  48  Ga.,  9. 

2.  Where  an  excess  over  the  legal  interest  is  paid  for  other  good  and  valuable  con* 
sideration  beyond  the  mere  use  of  money,  it  is  not  usury :    Ih, 

3.  One  creditor  holding  a  common  law  judgment,  where  the  debtor  is  involved  or 
unable  to  pay  all  his  debts,  can  not  enjoin  another  creditor  in  a  common  law  judg> 
ment  older  than  the  first,  on  the  ground  that  the  latter  had  received  from  the  debtor 
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a  sufficient  amount  of  usuiy  to  diflchazge  his  existing  judgment,  and,  from  that  fact 
aek  a  decree,  either  that  such  judgment  be  declared  satisfied,  or  postponed  until  the 
senior  judgment  ispaiid :    FkiUip$  et  <U,  ▼.  Walker^  Ib.y  55. 

4.  Where  it  is  claimed  by  the  junior  judgment  creditor  of  a  debtor,  who  is  unable  to 
paj  his  debts,  that  the  holder  of  the  oldest  judgment  purchased  another  judgment 
jonnger  than  either  of  the  others,  for  about  one-fifth  of  the  amount,  under  an  agree- 
ment  that  the  debtor  was  to  have  the  benefit  of  the  surplus,  and,  bj  agreement  be- 
tween the  creditors,  thej  released  their  judgment  liens  upon  a  certain  portion  of  the 
debtor's  property,  which  the  debtor  was  to  sell  and  pay  a  large  portion  of  the  pro- 
ceeds to  the  creditor  who  held  the  oldest  execution,  and  it  was  so  sold  and  nearly  all 
the  portion  paid  to  said  creditor,  applied  to  the  payment  of  the  whole  of  the  judg- 
ment 80  purchased  by  him,  and  on  the  hearing  of  an  injunction  to  restrain  such 
creditor  from  selling  the  balance  of  the  debtor's  property,  under  the  oldest  )C  fiL, 
and  claiming  the  whole  of  the  proceeds  under  it,  and  asking  that  the  money  so 
appropriated  shall  be  credited  to  the  oldest  execution,  the  evidence  being  conflicting 
and  the  Chancellor  grants  the  injunction,  this  Court  will  not  interfere  with  his  dis- 
cietion  in  so  doing :    Ih, 

Decedents'  E^stateb. 

Where  real  estate  of  a  decedent  was  sold  by  the  administrator,  under  an  order  of 
Court,  for  the  purpose  of  paying  debts  of  the  deceased,  but  no  notice  was  giyen  of 
the  pendency  of  the  petition  for  the  sale,  but  a  writing  containing  a  waiver  of 
notice  and  consent  to  the  sale  was  signed  by  the  widow  as  guardian  of  minor  heiri, 
but  not  in  her  own  right  as  widow : 

Heldy  in  an  action  for  partition  brought  by  the  widow,  that  the  sale  did  not  pass 
the  widow's  one-third  of  the  real  estate  to  the  purchaser,  and  that  the  record  of  the 
proceedings  and  order  of  sale  were  inadmissible  in  evidence  to  show  the  sale  of  said 
one-third:    ^e^nu  v.  Xom,  41  Ind.,  210. 

Decbee. 

Where  a  grantor  of  land  sought  by  bill  in  chancery  to  rescind  the  deed,  making 
lus  grantees,  and  also  a  tenant  in  possession,  parties  defendant,  and  a  decree  was  ren- 
dered setting  aside  the  conveyance,  but  directing  that  the  complainant  pay  to  the 
''defendants"  a  certain  sum  for  improvements : 

Held,  as  all  the  defendants  would,  by  the  terms  of  the  decree,  be  entitled  to  partici- 
pate in  the  sum  so  directed  to  be  paid,  when  the  tenant  was  not  entitled  to  any  part 
of  it,  the  decree  was,  to  that  extent,  erroneous :    Oard  et  oLt,  Oard,  50  111.,  46. 

Dedication. 

1.  A  primary  condition  of  every  valid  dedication  is  that  it  shall  be  made  by  the 
owner  of  the  fee :    Baugan  v.  Mann,  59  111.,  492. 

2.  In  a  suit  to  enjoin  the  defendant  from  erecting  a  building  on  a  certain  parcel  of 
ground,  on  the  allegation  that  the  locus  m  quo  had  been  dedicated  as  an  alley  by  a 
former  owner  of  the  fee,  from  whom  the  complainant  deduced  title  to  a  lot  adja- 
cent to  such  alley,  it  was  not  shown  that  the  person  who  made  the  alleged  dedica- 
tion had  title  to  the  premises,  nor  did  it  appear  that  the  defendant  claimed  title 
under  him,  so  the  complainant  failed  in  his  proof,  it  being  eswntial  to  the  validity 
of  the  dedication  that  the  person  making  it  was  the  owner  of  the  fee :    lb, 

3.  In  the  year  1817,  the  owner  of  the  land  upon  which  the  town  of  Qolconda, 
Pope  County,  in  this  State,  is  situated,  laid  off  the  same  into  town  lots,  streets  and 
alleys,  and  made  and  recorded  a  plat  of  the  town  thus  laid  out  A  memorandum 
was  endorsed  on  the  plat  defining  the  width  of  the  streets  and  alleys,  "excepting 
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Water  street  whicli  includes  all  of  the  g^und  from  the  front  lots  to  the  river."  The 
plat  was  not  signed  or  acknowledged.  At  that  time  there  was  no  statute  regulating 
the  execution  of  town  plats.  This  was  held  to  be  a  sufficient  dedication  by  the  com- 
mon law,  to  the  public,  of  all  the  ground  between  the  lots  fronting  on  the  Ohio  riyer 
and  the  river  itself :    FiM  v.  Oarr  et  cU.f  lb.,  198. 

Deijvxrt. 

1.  L.  made  deeds  to  several  children  and  gave  them  to  M.,  to  be  recorded  after  his 
death,  and  handed  to  the  grantees : 

Held,  the  delivery  by  relation  took  eflTect  when  they  were  delivered  to  M.:  Su- 
phens  V.  Eienhardt,  72  Penn.,  434. 

2.  No  declarations  of  L.  after  the  delivery  to  M.,  except  such  as  would  counter- 
mand the  deliveiy  to  the  grantees,  would  be  evidence :    lb, 

3.  When  the  future  delivery  is  dependent  upon  a  condition,  the  deed  is  an  escrow, 
when  to  await  the  lapse  of  time  or  a  contingency,  it  is  the  grantor's  deed  presently, 
but  will  not  take  effect  until  the  second  deliveiy,  but  then  by  relation  to  the 
first :    lb, 

4.  An  escrow  operates  only  from  the  performance  of  the  condition  and  actual 
delivery  to  the  grantee,  except  where  a  relation  to  the  first  delivery  is  necessary  to 
give  effect  to  the  deed  or  intermediate  conveyance  of  the  grantee :    lb, 

DlBTBEBUTION. 

1.  Proceeds  of  a  sheriff's  sale  being  in  court  for  distribution,  on  petition  and  affi- 
davit alleging  fraud,  the  Court  awarded  an  issue  to  the  right  to  the  fund.  On  trial 
of  the  issue  the  jury  failed  to  agree  and  were  discharged.  The  Court  being  of  opin- 
ion that  there  was  no  evidence  of  fraud,  on  application  struck  off  the  issue : 

Hddj  to  be  error :    Dormer  v.  BrowUy  72  Penn.,  404. 

2.  When  it  appears  on  the  trial  that  there  is  no  evidence  of  the  all^^tions  on 
which  it  was  granted,  the  Court  should  so  instruct  the  jury,  and  the  ruling  could  be 
reviewed  in  the  Supreme  Court :    lb, 

3.  In  a  proceeding  for  distribution  no  one  can  claim  but  through  the  decedent,  as 
creditor,  legatee  or  next  of  kin :    MeBride^s  Appeal^  26.,  480. 

4.  In  distributing  the  estate  of  a  decessed  wife,  the  husband  is  not  a  competent 
witness  before  the  auditor  in  support  of  a  claim  as  creditor  against  her  estate :    lb, 

DOWEB. 

1.  Where  the  only  allegation  in  a  bill  seeking  to  enjoin  the  defendant  from  prose- 
cuting her  claim  for  dower,  in  the  lands  of  which  her  husband  died  seized  and  pos- 
sessed, was  that  she,  **  after  pofeessing  and  enjoying  the  assets  of  said  estate  to  a 
large  amount  in  excess  of  her  lawful  dower,  and  wasting  the  same  by  pleading  and 
otherwise,  has  made  application  to  the  Superior  Court  to  set  apart  her  dower  in 
said  estate,"  which  charge  was  expressly  denied  by  the  defendant's  answer,  it  was 
error  in  the  Chancellor  to  direct  that  the  writ  of  injunction  should  issue :  Kencm  v. 
Jokimon,  48  Ga.,  28. 

2.  In  a  proceeding  by  petition  for  assignment  of  dow^,  where  the  report  of  the 
commissioners  appointed  to  assign  dower  stated  that  they  were  duly  sworn  in  open 
Court,  but  the  character  of  the  oath  taken  nowhere  appeared  in  the  report  or  other 
portions  of  the  record : 

Heldj  this  omission  in  the  record  was  fatal.  The  statute  is  peremptory  that  the 
commissioners  shall  take  an  oath,  and  what  it  shall  contain  is  specifically  prescribed. 
It  must  appear  that  the  oath  conformed  to  the  requirements  of  the  statute: 
Durham  v.  Mulkey,  59  lU.,  91. 
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To  a  rait  on  a  written  obligation  executed  in  May,  1867,  defendant  pleaded'dtft 
'the  instniment  was  executed  by  him  under  duress  of  imprisonment,  impoeed  bjr  « 
United  States  military  officer  at  the  instance  of  the  plaintiff: 

Hddy  that  the  plea  was  subject  to  general  exception  for  insufficiency,  beeaaee  it 
failed  to  allege  the  act  of  the  officer  was  illegal  and  that  he  had  no  authority  to 
arrest  and  imprison  the  defendant : 

Hddf  further,  that  to  constitute  the  imprisonment  a  defense  to  the  suit,  the 
defendant  must  show  that  it  forced  him  into  a  contract  under  which  he  has  suffered^ 
or  is  about  to  suffer,  some  wrong  or  injury,  and  if  the  plaintiff  shall  show  that  the 
contract  was  an  equitable  one,  and  one  which  the  defendant  is  bound  to  comply 
with,  having  derived  benefits  from  it,  then  the  imprisonment  can  not  be  held  a 
defense  to  the  action :    Dillin  v.  Johnaon,  37  Tex.,  47. 

EjaCTMENT. 

1.  P.  on  behalf  of  ten,  purchased  land;  they  took  possession,  made  improvemeots, 
and  were  afterwards  incorporated.  Afterwards  M.  purchased  the  land  at  a  trcasorer's 
sale  for  taxes,  the  corporation  brought  ejectment  against  him : 

Held,  that  a  deed  to  the  corporation  executed  and  delivered  after  the  commence- 
ment of  the  suit,  was  evidence  for  the  plaintiff:  BooHomd  asnd  Vemango  OmU  <mi  OH 
Company  v.  MeOalmarU,  72  Penn.,  221. 

2.  The  purchaser,  unless  his  purchase  at  the  treasurer's  sale  be  valid,  was  an 
intruder  and  could  not  contest  the  validity  of  the  sale  as  between  the  holders  of  the 
l^al  title  and  the  purchaser:    I b, 

3.  The  entry  and  possession  of  the  land  by  the  corporation,  with  the  consent  of  the 
holders  of  the  legal  title,  was  a  title  under  which  the  corporation  could  recover  in 
ejectment  against  a  worthless  title :    76. 

Election. 

Where  a  majority  of  the  ballots  at  an  election  are  given  to  a  candidate  who  is 
not  eligible  to  the  office,  the  ballots  so  cast  are  not  to  be  counted  for  any  pozpoae. 
They  can  not  elect  the  ineligible  candidate  or  defeat  the  election  ol  the  opposing 
candidate  by  showing  that  he  did  not  receive  the  majority  of  the  votes  cast  at  such 
election.  It  follows  that  the  eligible  candidate  will  receive  the  office,  although  leas 
than  a  majority  of  the  votes  are  cast  for  him.  But  this  does  not  apply  where  two 
or  more  persons  are  candidates  for  different  offices,  accordingly,  although  the  office 
of  one  prison  director  is  the  same  as  that  of  another  prison  director,  except  it  may 
be  with  reference  to  the  time  of  election  and  the  term  for  which  he  is  to  s^ve,  still 
when  one  has  been  elected  to  succeed  a  designated  person  in  such  office,  he  can  not 
act  as  the  successor  of  another  in  the  same  body,  on  the  ground  that  the  penon  who 
has  been  elected  to  succeed  the  other  is  ineligible:  IHoe  v.  Bahar,  Ootmnor,  41 1»L 
572. 

Equity. 

1.  A  mechanic  who  had  agreed  with  the  owner  of  land  to  build  honses  thersoa, 
was  induced  by  fraud  of  the  landowner  and  a  third  person,  to  delay  the  signing  of  tlie 
building  contract  until  the  landowner  had  executed  and  recorded  a  mortgage  to  the 
third  person  without  consideration,  and  with  the  intention  that  the  mortgagee  shookl 
enter  under  it  and  oust  the  mechanic  of  his  lien.  By  his  contract  the  mechanic  wwb 
not  to  be  paid  until  the  houses  were  completed : 

Held,  that  he  could  maintain  a  bill  in  equity,  before  the  hoosea  wera  completed,  lo 
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Mstrain  tbe  anignmctit  of  the  mortgage  and  compel  its  canoelktion :  JBubmafi  ▼. 
FAteaii,.109Maw.,411. 

2.  A  biU  ID  equity  alleged  tliat  the  plaintiff  owned  the  weaterij  half  of  a  atrip  of 
land,  and  the  defendant  the  easterly  half;  that  the  plaintiff  had  a  right  of  way  over 
the  whole  strip,  and  that  the  defendant  had  bailt  a  fence  acroaa  the  whole  width  of  the 
atrip,  and  prayed  that  the  maintainanoe  of  the  fenoe  might  be  restrained.  An  iwue 
was  framed  to  the  jury,  whether  the  plaintiff  had  an  easement  of  way  over  the  atrip, 
sjid  the  juzy  found  that  he  had  not : 

JieUy.that  this  finding  eonduded  the  plaintiff  as  to  any  easement  over  the  defiond- 
ant's  half  of  the  strip,  bat  did  not  condade  him  as  to  his  title  to  the  half  claimed  by 
him  :     Wanhauer  y.  EofmdaU^  lb,,  586. 

ESTATBS  OF  DbOEBEMTB. 

1.  Absence  of  an  execator  from  the  State  after  his  rejection  of  a  daim,  is  no  excuse 
for  the  &ilure  of  a  creditor  to  sue  him  within  the  time  limited  by  law ;  otherwise 
it  seems,  if  the  claim  has  never  been  presented  to  the  administrator  for  allowance : 
OoOon  V.  Jones,  37  Tex.,  34. 

2.  An  administrator  de  bonis  mm  has  nothing  to  do  with  the  maladministration  of 
the  estate  by  the  former  administrator,  and  can  not  maintain  a  suit  against  the  former 
administrator  or  his  sureties  for  a  devastavU,  nor  to  revise  tbe  accounts  of  the  former 
administrator :    Johnson  v.  Hogan,  lb.,  77. 

3.  Parties  interested  in  the  distribution  of  an  estate^  as  legatees,  distributees,  or  cred- 
itors, may  surcharge  and  falsify  the  accounts  of  an  administrator  by  a  proper  proceed- 
ing instituted  in  the  District  Court  of  the  county  where  the  succession  was  opened. 
But  an  administrator  de  bonis  non  is  not  such  a  party  :    lb, 

4.  The  heirs  of  an  intestate  brought  suit  to  recover  certain  property  which  they 
claimed  was  the  separate  property  of  their  deceased  father,  but  which  was  inventoried 
by  the  administrator  of  the  estate  of  their  deceased  father  as  the  community  property 
of  the  deceased  and  his  wife,  and  on  a  partition  of  the  estate  it  was  allotted  tbe  widow 
of  the  deceased,  who  sold  it  to  the  defendants  in  the  suit.  Defendants  pleaded  the 
order  of  the  Probate  Court  confirming  the  partition,  in  bar  of  the  plaintiff's  action. 
Plaintiffs  replied  that  they  were  never  properly  before  the  Probate  Court,  and  there- 
fore were  not  affected  by  its  order : 

Held,  that  if  the  plaintiff's  plea  was  true,  their  remedy  was  by  motion  to  the  Pro- 
bate Court  to  set  aside  the  partition,  and  if  it  refused  to  do  so,  then  they  had  a  direct 
remedy  by  appeal :    Davis  v.  Wells,  lb,,  606. 

EerropFEii. 

1.  The  plaintiff,  who  had  sold  a  chattel  to  a  third  person  on  oondition  that  it 
should  remain  the  plaintiff's  until  paid  for,  and  had  given  him  a  reoeipted  bill  of 
parcels  therefor,  omitting  at  his  request  any  statement  of  the  oondition,  told  the 
defendant  in  reply  to  inquiry  that  he  had  sold  it  to  the  third  person^  and  the  defend- 
ant thereupon,  having  seen  the  bill  from  the  plaintiff,  bought  tbe  chattel  from  the 
third  person,  who  had  not  paid  the  plaintiff  for  it : 

Held^  that  in  the  absence  of  fraud,  tbe  .plaintiff  was  not  estopped  to  claim  the  chat- 
tel ^m  the  defendant :    Zuiehmann  v.  Boberts^  109  'Htm.,  53. 

2.  The  widow  and  administrator  of  A.  sold  to  B.  certain  real  estate  of  which  A. 
was  seised  in  fee  at  his  death,  over  which  ran  a  public  street  of  a  town.  C,  who 
owned  and  had  erected  buUdings  upon  certain  other  real  estate  a4Joining  said  street, 
was  present  and  bid  at  the  sale,  and  gave  no  notice  of  the  existence  of  the  street. 
B.  daimlng  to  own  the  ground  over  which  the  street  ran,  obstructed  the  street,  to  the 
damage  of  C.  and  the  public : 


•694  SelecUd  Digest  of  State  Btports. 

Held,  that  C  was  not  estopped  hj  these  facts  to  sae  <6r  the  damage  so  sustaiiied  hj 
him.  The  existence  of  the  public  highway  was,  or  might  have  been,  as  open  to  the 
knowledge  of  B.  as  to  C. :    Foster  v.  Aiberi,  42  lad.,  40. 

Eyidencb. 

1.  Where  the  defense  set  up  to  a  suit  on  the  note  is  that  the  money  for  which  said 
note  was  given  was  borrowed  for  the  illegal  purpose  of  aiding  and  encouraging  the 
rebellion,  it  is  competent  for  defendant  to  prove  a  conversation  between  himself  and 
plaintiff,  in  which  defendant  stated  to  him  that  he  knew  the  money  was  borrowed 
for  the  purpose  of  aiding  and  encouraging  the  rebellion,  and  that  he  (plaintiff)  did 
not  deny  this  allegation :    Dixonj  AdmW,  etaly.  Edwards,  48  Oa.,  142. 

2.  Where  the  issue  was,  whether  or  not  the  deed  under  which  the  defendant  held  the 
land  failed  by  mistake  to  cover  the  number  of  feet  actually  sold,  it  was  competent  for 
a  witness  to  testify  that  the  lot  was  sold  as  it  stood  in  the  inclosure  at  the  time : 
BridweHj  AdnCr,elal,,Y,  Brown,  lb.,  179. 

3.  A  witness  whose  deposition  was  taken  out  of  the  -commonwealth  refused  to 
Annex  to  it  a  document  in  his  possession,  but  annexed  a  copy  which  he  swore  to  be 
correct: 

Held,  that  the  copy  was  admissible  in  evidence :    BvmUe  v.  Bund,  109  Mass.,  5S. 

4.  A  mere  certificate  by  an  officer  having  charge  of  public  records  that  a  fiict 
appears  by  them,  is  not  evidence  of  tne  fact :     Wayland  v.  Woare,  lb,,  248. 

6.  At  the  trial  of  an  action  which  presented  the  issue  whether  the  defendant 
obtained  goods  from  the  plaintiff  by  fraudulent  representations,  and  also  the  issoe 
whether  he  obtained  the  goods  intending  at  the  time  not  to  pay  for  them,  evidence  of 
other  frauds  committed  by  the  defendant  about  the  time  of  obtaining  the  goods  and 
making  the  alleged  representations  is  iK>t  admissible  upon  either  issue,  unless  it 
appears  that  such  frauds,  and  the  obtaining  of  the  goods  in  question,  were  parts  of 
one  fraudulent  scheme,  committed  in  pursuance  of  a  common  purpoee :  Jordam  v. 
Osgood,  lb.,  457. 

6.  On  the  trial  of  an  action  to  recover  money  paid  in  consideration  of  a  promise  of 
a  lease,  which  (he  defendant  refused  to  fulfill,  he  can  not  justify  by  proof  that  the 
plaintiff  refused  to  pay  rent,  without  evidence  that  the  rent  fell  due  before  his  own 
refusal :     Whitt  v.  Wuiand,  lb.,  291. 

7.  In  an  action  against  a  steamboat  compsny  to  recover  for  injuries  to  a  pameoger^ 
•caused  by  the  fall  of  a  gangway  planlc  lading  from  a  wharf  to  deibidanCs  boat, 
evidence  that  men  working  at  the  gangway  were  warned,  shortly  before  the  aoddent, 
that  the  plank  was  unsafe,  is  admissible,  if  there  is  evidence  which  would  justify  the 
jury  in  finding  that  such  mett  were  servants  of  the  defendant :  Parker  v.  Botlotk  aid 
Hingham  Steamboat  Company,  lb.,  449. 

8  By  failing  to  deny  under  oath  the  execution  of  a  written  instrument,  which  ia 
foundation  of  a  suit,  and  a  copy  of  which  is  filed  with  the  complaint,  proof  of  its 
execution  is  dispensed  with,  but  it  is  incumbent  on  the  plaintiff  to  produce  on  the 
trial,  and  give  in  evidence,  the  instrument  described  in  the  complaint,  to  entitle  him 
to  recover:    Lueue  v.  Smith  et  ai.,  42  Ind.,  108. 

9.  Where  an  instrument  of  writing  sued  on  is  described  in  the  oompUdnt  as  a  con- 
tract to  pay  one  hundred  dollars,  and  the  contract  produced  at  the  trial,  and  given  In 
evidence,  is  an  agreement  to  pay  one  dollar,  the  complaint  will  be  eonsidered  in  the 
•Supreme  Court  as  amended  so  as  to  conform  to  the  proof:    I  b, 

10.  Where  a  complaint  is  upon  a  contract  described  as  an  agreement  to  pay  one 
hundred  doilarB,  and  there  is  no  averment  of  any  mistake  as  to  the  amount  agreed  to 
he  naid,  or  any  evidence  other  than  the  contract,  and  the  ccbtnct  in  evidence  is  ui 
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agreement  to  pay  one  dollar,  it  ia  error  to  render  jadgment  for  an  amount  ezoeeding 
the  sum  named  in  the  contract :    1  b, 

11.  Where  the  holder  of  a  chose  in  action  already  matured,  makes  adnuasions 
and  declarations  against  his  interest  in  respect  thereto  whUe  such  holder,  such 
admissions  and  declarations  are  competent  as  original  evidence,  against  an  assignee 
after  maturity:    Sandifer  y.  Hoard,  59  111.,  246. 

12.  So  in  an  action  on  a  promissory  note,  by  an  assignee  thereof,  against  the  maker 
where  defendant  pleaded  payment  to  the  payee,  while  he  was  holder  of  the  note,  and 
averred  the  note  was  assigned  to  plaintiff  after  maturity;  it  was 

Hdiy  that  for  the  purpose  of  showing  the  defense  of  payment,  admiBsions  and 
declarations  of  the  payee  made  while  the  note  was  held  by  him,  and  after  it  was  due, 
to  the  effect  that  it  had  been  paid  by  the  maker,  were  admissible  as  evidence :    Ih, 

13.  The  evidence  was  adminible  on  the  broad  ground  that  the  declaration  was, 
against  the  interest  of  the  party  making  it,  in  the  nature  of  a  confession,  and,  on  that 
account,  so  probably  true  a^  to  justify  its  reception :    Ih, 

14.  In  a  suit  on  the  bond  of  a  treasurer  of  a  school  board,  against  him  and  his 
sureties,  for  money  received  and  not  accounted  for  by  him,  it  is  not  error  to  admit  his 
account  book,  as  treasurer,  to  show  the  amount  of  money  received  by  him,  and  this 
too,  although  the  entries  were  made  by  his  clerk,  and  especially  so,  when  the 
treasurer  swore  that  there  was  in  his  bands  a  sum  equal  to  that  shown  in  his  books : 
BarUtt  tialY.  Board  of  Eduoatim,  69  HI.,  364. 

15.  As  a  general  rule^  a  party  has  not  the  right  to  give  in  rebuttal  evidence  which 
might  have  been  given  in  chief;  its  admission  is  in  the  discretion  of  the  Court : 
Young  v.  JEa«wrc&,  72  Penn.,  257. 

16.  Evidence  was  offered  by  defendant  as  rebutting,  which  was  in  contradiction  of 
evidence  given  by  plaintiff,  not  being  offered  for  that  purpose,  it  was  not  error  to 
reject  it:    lb, 

17.  By  articles  plaintiff  contracted  to  convey  to  defendant  350  acres,  more  or  less; 
the  land  was  306  acres,  and  the  deed  was  302  acres,  more  or  less.  In  an  action  for 
the  purchase  money,  the  Court  charged  that  this  deficiency  was  not  evidence  of 
fraud: 

HM,  to  be  correct    lb, 

18.  The  existence  of  fraud  is  to  be  proved  as  any  other  fact;  the  evidence  is  suffi- 
qlent  if  it  satisfy  beyond  a  reasonable  doubt :    lb, 

19.  A  paper  required  to  be  stamped  can  not,  under  the  act  of  Congress  of  July  13, 
1866,  be  given  in  evidence,  if  unstamped :  Chartien  and  Bobinson  Turnpike  Oo,  v. 
McNamara,  72  Penn.,  278. 

20.  The  want  of  a  stamp  is  a  disqualification  of  the  paper  in  the  hand  of  the 
delinquent  to  prevent  its  use  until  he  pays  the  tax :    lb, 

21.  The  exclusion  of  the  paper  as  evidence,  applies  to  State  as  well  as  Federal* 
Courts :    lb. 

22.  The  act  of  1866,  excluding  as  evidence  an  unstamped  paper,  ib  not  a  rule  for 
r^[ulating  evidence,  but  is  a  disquab'fication  of  the  instrument  for  want  of  payment 
of  tax:    lb, 

23.  By  articles  of  separation,  the  husband  agreed  to  pay  the  wife  a  stipulated  sum 
monthly.  In  a  suit  for  her  use  for  a  payment,  evidence  in  defense  that  at  the  execu- 
tion of  the  agreement  he  allowed  her  to  remain  till  a  time  named  in  his  house,  that 
she  refused  to  leave  at  the  end  of  the  time,  and  the  value  of  the  use  of  the  house 
was  admissible  as  set-off  to  her  allowance :    Everwn  v.  Fry^  Ib,^  326. 
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StZaOUIOft  AMD  AsuamBEEBAntML 

Where  a  judgment  recovered  at  aspeeial  term  of  the  Superior  Goort  by  8  plaintiff 
for  an  injnrjto  his  peison,  is  rerened  at  a  general  term  of  said  Court,  and 
remanded  to  special  term  for  a  new  trial,  and  thereafter  the  plaintiff  dies^  no  appeal 
liee  from  such  revenal  to  the  Supreme  Court  in  favor  of  the  administrator  of  the 
deceased :    Stout,  Adm'r,  v.  The  L  cmd  SL  L.  B.  R.  Co.,  41  Ind.,  149. 

Fbaud. 

1.  The  question  of  fraudulent  inftnt  in  the  ^conveyance  of  property  is  a  qnestioB  of 
faoty  and  want  of  consideration  for  the  conveyance  alone  will  notestaUish  mck 
intent,  as  against  crediton:    Jkuiontt^  v.  YaUa 4tal^41  Ind.,  456; 

2.  Where  property  has  been  conveyed  to  a  husband,  the  oonsiderataon  paid  therefor 
being  the  property  of  his  wife,  and  a  note  of  the  husband  has  been  given  for  the 
remaining  purchase  money,  being  one-third  of  the  entire  consideration,  said  nolo 
being  secured  by  i]y>rtgage  on  the  property  oonveyed,  it  is  not  fraudulent  for  the 
httffhftn^  and  wife,  such  note  being  still  unpaid,  to  oonvey  the  property  to  a  third 
pesBon,  and  for  such  person  to  re-convey  to  the  wife,  in  order  to  vest  th«  title  in  hery 
she  never  having  consented  to  the  title  being  vested  in  her  husband :    Ih, 

POBOCBI.E  EVTBT  AKD  DbTAINSB. 

1.  When  there  was  a  trial  before  a  jury  on  a  warrant  for  forcible  entry  and  detainer, 
and  the  entry  and  force  by  the  defendant  were  admitted,  but  it  was  set  up  that  the 
plaintiff  was  holding  as  the  tenant  of  the  defendant,  and  there  was  evidence  upon 
both  sides  upon  the  point  in  the  main  by  the  parties  themselves  as  witnesses,  and 
the  jury  found  for  the  plaintiff,  under  a  charge  of  the  Court  telling  them  that 
the  case  turned  upon  the  nature  of  the  plaintiff's  holding,  whether  in  his  own  right 
or  as  tenant,  and  the  jury  found  for  the  plaintiff,  this  Court  will  not  overrule  the 
Court  below  in  refusing  to  order  a  new  trial  unless  the  verdict  be  most  manifestly 
contrary  to  the  evidence :    Monroe  etoLy,  Coarter,  48  Qa.,  174. 

2.  A  warrant  for  forcible  entry  only,  which  shows  upon  the  face  that  the  entry  was 
more  than  three  years  before  the  issuing  of  the  warrant,  and  which  contains  no  alle- 
gation or  charge  of  the  forcible  detainer,  is  demurrable  as  insufficient  in  law,  and 
should  be  dismissed  on  motion,  since  the  statute,  in  terms,  provides  that  in  no  case 
shall  the  person  in  possession  be  turned  out,  if  he  has  been  three  years  in  peaceahle 
possession  of  the  premises:    DeLagal  v.  WaB/aee^  Adm'r^  lb.,  408.  ^ 

Fbauds — Statute  op. 

Where  a  parol  contract  was  made  in  November,  1865,  for  the  rent  of  a  plantaAum 
for  the  year  1866,  and  the  defendant  went  into  poaseauon  of  the  place  in  paa> 
suance  of  the  contract,  and  cultivated  it  for  the  year  1866,  this  is  such  a  part  per- 
formance of  the  contract  as  will  take  it  without  the  operation  of  the  Statute  of 
Frauds :    Boner  v.  HofriSf  48  Ga.,  612. 

GtJASDIAK  AND  WasD. 

If  a  guardian  purchase  land,  intending  to  receive  a  promissoiy  note  on  other 
parties,  from  an  administrator  in  whose  hands  is  the  estate  in  which  his  ward  has  a 
share,  and  to  pay  for  the  land  with  such  note,  the  consideration  of  which  is  the  por^ 
chase  money  of  the  same  land  when  sold  by  the  administrator,  and  he  does  receive 
the  note  from  the  administrator  as  the  portion  of  the  ward  in  said  estate,  and  pays 
the  whole  price  of  the  land  with  it,  and  takes  the  tide  to  himself  it  will  so  charge 
ihe  land  as  a  trust  in  the  hands  of  the  guardian,  and  his  vendee  who  porehi 
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-with  notice  of  such  facts^  as  to  entitle  the  ward  through  her  next  friend  to  aaaert  her 
right  of  eleetion  between  the  fund  thus  appropriated,  and  the  land  thus  purchased 
and  paid  for:    Johmton  ▼.  Jvne&tiaL,  48  Ga.,  654» 

Husband  akp  Wife. 

!•  After  the  marriage  relation  has  terminated,  the  wife  may  testify  as  to  state- 
ments made  during  its  existence  in  her  presence  to  other  persons,  by  her  husband, 
but  she  may  not  testify  to  communications  made  to  her  in  private  by  her  husband : 
Mercer  v.  BaUenony  41  Ind.,  440. 

2.  A  man  died,  leaving  a  widow  and  infaut  daughter.  The  widow,  in  good  faith 
entered  into  what  she  believed  to  be  a  valid  marriage  contract,  and  with  her  sup- 
posed husband  conveyed  the  real  estate  received  from  her  former  husband  to  A. 
The  infant  daughter  married,  and  with  her  husband,  also  a  minor,  executed  a  title 
bond  to  A.,  to  convey  her  interest  in  the  same  property  on  attaining  full  age.  The 
marriage  of  the  widow  was  void,  by  reason  of  the  prior  undissolved  marriage  of 
the  man  with  whom  she  supposed  she  had  contracted  marriage:  Proceeding  for 
partition  of  the  land,  said  daughter  and  her  husband  being  still  minors : 

Heldj  that  the  deed,  executed  by  the  widow,  conveyed  all  her  interest  in  the  prop- 
erty, she  being  a  feme  sole,  and  there  being  no  allegation  of  inadequacy  of  consid- 
eration, or  that  any  fraud  was  practiced  by  the  purchaser.  The  third  section  of 
the  statute,  2  G.  and  H.,  348,  which  declares  the  issue  of  such  marriage,  begotten 
before  the  discovery  of  the  disability,  to  be  legitimate,  does  not  change  the  relation 
of  the  parties  to  the  marriage  as  to  each  other : 

Hdd,  alaoj  that  the  interest  of  the  daughter  was  in  no  way  aflTected  by  the  title 
bond  to  convey  on  arriving  at  full  age.  Without  regard  to  the  question  of 
minority,  it  was  sufficient  that,  being  a  married  woman,  she  could  not  enter  into  an 
executory  contract :    Light  v.  Lane  et  a/.,  i6.,  589. 

IlXEOAIJTY. 

Where  suit  is  instituted  against  trustees  for  advances  alleged  to  have  been  made 
to  one  of  the  enhii  qiu  trutU,  with  the  assent  of  the  defendants  for  the  use  of  the 
trust  estate,  and  a  general  judgment  is  taken  against  the  trustees,  and  the  execution 
based  thereon  is  levied  upon  the  trust  estate,  the  eeatui  que  inute  not  being  parties  to 
the  executionj  could  not  file  an  affidavit  of  illegality:  CUneh  etoLv,  Ferril  ^  Wei" 
loweiaL,^  Ga.,  365. 

Ihdobssb  akd  Ikdobsbe. 

1.  Two  notes  for  value  of  same  date,  at  six  and  twelvemonths,  were  made  payable 
id  Meadville ;  an  Ohio  bank  discounted  them  before  maturity  for  the  payee.  As  to 
the  six  months'  note  he  waived  notice  and  demand,  and  on  his  promise  to  pay  it  at 
the  bcmkf  it  agreed  that  be  might  take  the  note  at  any  time,  and  it  was  not  sent  to 
Meadville  for  collection  until  fifteen  months  alter  maturity;  the  otlier  was  sent  there 
before  due  and  collected  from  the  maker  by  suit : 

Hdd,  that  these  facts  were  not  evidence  that  the  note  was  not  discounted  in  the 
usual  oomne,  or  that  the  bank  agreed  to  release  the  maker  and  look  to  the  payee,  or 
let  in  proof  of  payment  by  the  maker  to  the  payee^  or  of  equities  between  them : 
SbeUny  Bank  v.  Barkm,  72  Penn.,  110. 

2.  The  bank's  title  was  aa  indorsee  before  maturity ;  it  did  not  claim  on  the  payee's 
•title,  and  could  not  be  affiscted  by  his  subsequent  dedarattons :    Ih. 
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IlTJUKCnOK. 

The  granting,  or  refusal  to  grant,  an  injunction  is  vested  by  law  in  the  discretion  of 
the  Judge  of  the  Superior  Court,  to  whom  the  application  is  made,  and  being  bo 
vested,  it  was  manifestly  intended  that  he  should  exercise  that  discretion  on  the 
statement  of  facts  exhibited  to  him,  and  the  Supreme  Court  will  not  interfere  unless 
some  well-established  rule  of  law,  or  principle  of  equity,  has  been  violated :  Jona, 
Drumright &  Co.  v.  ThaehenS:  Co.etal.,  48  Ga.,  83. 

Iksxjbance. 

A  person  can  not  purchase  and  hold  for  his  own  benefit,  as  a  matter  of  mere  spec- 
ulation, a  policy  of  insurance  on  the  life  of  one  in  whose  life  he  has  no  son  of 
insurable  interest,  although  a  policy  be  issued  to  one  who  holds  an  insurable 
interest  in  the  life,  and  be  therefore  valid  in  its  inception,  its  assignment  to  one 
holding  no  such  interest  will  not  sustain  an  action  in  favor  of  the  assignee  upon  the 
death  of  the  person  whose  life  is  insured :  The  Dranklin  Life  Insurance  Co.  v.  Haaaardj 
41  Ind.,  116. 

Judgment. 

1.  Where  a  judgment  is  given  in  evidence,  it  is  as  conclusive  in  its  effect  as  if  it 
were  specially  pleaded  by  way  of  estoppel.  The  conclusiveneBs  of  a  judgment  rests 
not  upon  the  doctrine  of  estoppel,  but  upon  the  ground  that  the  whole  community 
have  an  interest  in  holding  the  parties  conclusively  bound  by  the  results  of  their 
own  litigation :     Qaxin  el  al.  v.  Qraydon,  41  Ind.,  659. 

2.  The  defendant  is  not  concluded  on  the  trial  of  a  case  by  the  action  of  the 
Court  in  reinstating  it  on  the  docket,  from  pleading  and  proving  an  alleged  agree- 
ment and  settlement,  and  that  it  was  to  be  dismissed  in  pursuance  of  the  alleged 
agreement,  and  that  the  entry  of  dismissal  was,  in  fact,  made  in  accordance  with 
such  contract :    Baynee  v.  BiUupSf  Adm*r,  48  Ga.,  347. 

3.  Under  section  3525  of  the  Code,  it  is  necesBary  that  the  purchaser  of  real 
property  should  be  in  the  possession  of  the  same  four  years,  before  it  can  be  dis- 
charged from  the  lien  of  a  judgment  against  the  person  from  whom  he  purchased: 
QlanUm  EtrSf  et  oi.,  v.  Heard  et  al,,  48  Ga.,  410. 

JtJBY. 

Where  a  defendant  is  on  trial  for  an  offense  for  which  he  will  be  puniahed  by 
death,  unless  the  jury  shall  otherwise  recommend,  it  was  not  error  in  the  Court  to 
allow  a  juror  to  be  set  aside  by  the  State  for  cause,  upon  the  statement  that  he  was 
conscientiously  opposed  to  capital  punishment :    Joknaon  v.  2^  Stale,  48  Ga.,  116. 

Landlord  and  Tenant. 

1.  Where  a  party  enters  upon  land  under  a  contract  of  purchase,  the  relation  of 
landlord  and  tenant  does  not  exist,  and  the  vendee,  upon  failure  to  pay  the  purchase 
money  according  to  his  contract,  can  not  be  dispossessed  as  a  tenant  at  sufferance : 
Brown  v.  Peraons,  48  Ga.,  60. 

2.  Where  the  landlord  failed  to  repair  the  roof  of  the  store-house,  after  notice  of 
its  leaky  condition,  and  his  tenant's  goods  were  damaged  thereby,  the  tenant  is 
entitled  to  recoup  the  amount  of  damages  as  against  a  distress  warrant  for  the  rent : 
Chiihman  v.  Catkeberry,  lb,,  172. 

Lien. 

Where  land  is  leased  for  a  term  of  years,  and  the  lessee  places  improvemcntB 
thereon,  and,  before  the  expiration  of  the  lease,  sells  said  improvements  and  his 
interest  under  the  lease  to  the  lessor,  taking  a  note  in  part  payment  therefor,  tbe 
lessee  is  not  entitled  to  a  vendor's  lien  upon  the  land  for  the  amount  of  the  note : 
MilcheU  V.  iVtntup,  48  Ga.,  455. 
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LnciTATioxm— Btatute  op. 

Where  land  was  held  in  trast  to  A.  for  life,  and  at  her  death,  to  her  children, 
and  the  trustee  sold  and  made  a  deed,  as  trustee,  to  the  whole  estate.  A.,  the  life 
tenant  entering  on  the  deed  a  written  consent  to  the  making  of  the  deed : 

Heldj  that  this  sale  bj  the  trustee  and  consent  by  the  life  tenant  was  not  such  an 
act  by  the  tenant  for  life  as  at  common  law  amounted  to  a  forfeiture,  and  it  was 
error  in  the  Court  to  hold  that,  on  the  making  of  such  a  deed,  a  right  of  action, 
based  on  the  forfeiture,  accrued  to  the  remainder-man,  and  that  the  Statute  of  Lim- 
itations commenced  to  run :    Bcuemore  v.  Davis,  48  Ga.,  339. 

MiKOB. 

1.  Under  section  41  of  chapter  28,  of  Bevised  Statutes,  1843,  page  421,  a  married 
woman  under  the  age  of  eighteen  years  could  not,  either  with  or  without  the  con- 
sent of  her  father  or  guardian,  release  or  relinquish  her  dower  in  the  lands  of  her 
husband  by  him  sold  and  conveyed :    Law  et  ol.  v.  Long  el  a/.,  41  Ind.,  586. 

2.  The  deed  of  a  minor  conveying  his  land  for  a  valuable  consideration,  is  void- 
able, and  not  void,  and  the  right  to  avoid  it  on  coming  of  age  is  a  personal  privi- 
l^e  to  the  minor  and  his  heirs :    lb. 

3.  The  joinder  of  a  married  woman,  who  is  also  a  minor,  in  the  execution  of  a  deed 
conveying  the  lands  of  her  husband,  not  being  void  but  voidable  merely,  operates 
to  relinquish  her  right  of  dower,  subject  to  her  right  of  election,  on  arriving  at  full 
age,  either  to  affirm  or  disaffirm  her  deed :    16. 

4.  Where  the  act  of  an  infant  is  executed,  as  where  a  deed  is  made  and  delivered, 
the  infant  must,  on  attaining  full  age,  do  some  act  to  disaffirm  the  contract :    lb. 

5.  Where  an  infant  feme  covert  has  joined  in  a  deed  with  her  husband,  conve3ring 
his  real  estate,  she  can  not  maintain  an  action  to  obtain  an  assignment  of  dower  in 
the  real  estate  so  conveyed,  unless  her  deed  has  been  disaffirmed  in  some  mode 
known  to  the  law,  before  the  commencement  of  the  action :    16. 

6.  An  action  may  be  brought  to  avoid  a  deed  made  by  an  infant /emc  eovertf  with- 
out paying  or  tendering  back  the  purchase-money  for  the  premises  in  dispute :    /6< 

MORTOAQE. 

1.  The  complaint  for  a  foreclosure  of  a  mortgage  should  so  describe  the  premises, 
thjEkt,  if  a  sale  is  ordered,  the  officer  may  know  on  what  to  execute  the  order : 
iStrubU  etta.  v.  Neighbertf  41  Ind.,  344. 

2.  The  complaint  for  a  foreclosure  of  a  mortgage  is  fatally  defective  where,  with- 
out containing  a  sufficient  description  of  the  premises  mortgaged,  it  refers  to  the 
mortgage  made  a  part  thereof,  which  contains  no  sufficient  description,  but  Itself 
refers  therefor  to  another  instrument :    lb, 

NB0LIC4ENCE. 

1.  Action  for  the  destruction  by  fire  of  the  plaintiff's  factory  building,  caused  by 
sparks  from  the  brewery  of  defendant.  The  grounds  on  which  a  recovery  was 
claimed,  were,  first,  that  the  flues,  chimneys  and  furnaces  in  defendant's  brewery, 
being  near  to  plaintiff's  factory  building,  were  not  built  in  proper  shape,  or  of 
sufficient  height  or  capacity,  thereby  causing  burning  coals,  soot,  cinders,  sparks  and 
embers  to  be  carried  therefrom  upon  the  roof  of  the  factory,  whereby  it  was  burned 
and  destroyed ;  and,  second,  that  defendant  was  negligent  in  the  use  of  the  furnaces 
flues,  and  chimneys,  by  making  large  fires  therein,  of  highly  inflammable  and  dan- 
gerous material,  so  that  the  sparks,  embers,  etc.,  passed  from  the  chimney  to  the 
roof  of  the  factory,  burning  and  destroying  it  The  defendant's  brewery  wap  **"•'* 
in  a  populous  part  of  a  large  and  rapidly  increasing  city.  The  proper 
VOL.   Ill — NO.  IV — 6. 
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plaintiff)  which  was  destroyed  hy  the  flrei  waa  there  at  the  time  the  breireiy  waa 
constructed : 

Hdd^  that  this  imposed  upon  the  defendant  the  necessity  of  exercising  a  higher 
degree  of  care  and  diligence  in  the  construction  and  management  of  his  brewery 
than  if  it  had  been  located  in  the  country,  or  in  a  part  of  the  city  where  there  were 
no  houses  in  its  immediate  yicinity;  that  A  mere  difference  of  opinion  among  men 
of  science  and  experience,  as  to  the  best  plan  to  construct  the  chimney,  furnaces  and 
flues,  did  not  justify  the  selection  of  only  one  well-supported  theory  without  further 
inquiry;  for  the  defendant  was  bound  to  use  all  due  care  and  vigilance  to  ascertain 
which  theory  was  correct,  and  which  incorrect ;  and  for  that  purpose  he  was  bound 
to  avail  himself  of  all  the  discoveries  whieh  science  and  experience  had  pat  within 
his  reach ;  that  while  the  law  does  not  reqilire  absolute  scientific  perfection  in  the 
construction  of  such  works,  it  does  require  the  eiiercise  of  a  high  degree  of  care  and 
skill  to  ascertain,  as  nearly  as  may  be,  the  best  jiian  Un  such  structures ;  and  it 
requires  that  not  only  skillful  and  experienced  worksoten  shall  be  employed  in  their 
construction,  but  that  due  skill  shall  be  exercised  by  sdbb  wof^men  in  the  partic- 
jalar  instance ;  that  the  defendant  waa  liable  in  damages  to^  the  ettent  of  the  injury 
.8U8t|dned  by  the  plaintiff,  if  it  was  proved  upon  the  trial,  efthter  that  ordinary  care 
and  diligence  were  not  employed  in  the  construction  of  the  chittmeys,  furnaces  and 
^ues,  or  that  he  was  guilty  of  negligence  in  the  management  theriM>f,  and  that  the 
factory  building  was  destroyed  from  either  of  these  causes :  Oagg  €L  ai.  y.  Vetter  et 
al.,  41  Ind.,  228. 

2.  The  question  of  negligence  is  one  of  mingled  law  and  fact,  to  be  decided*  as  a 
question  of  law  by  the  Court,  when  the  facts  are  undisputed  or  conclusively  proved, 
but  not  to  be  withdrawn  from  the  jury  when  the  facts  are  disputed  and  the  evidence 
is  conflicting:     lb, 

3.  It  was  proper  for  the  Court,  in  said  action,  to  admit  evidence  to  prove  that 
smoke,  sparks  and  flames  had  been  seen  coming  out  of  the  top  of  the  chimney  at 
other  times  than  on  the  occasion  of  the  injury  complained  o^  and  to  instruct  the 
jury  that  it  was  proper  for  them  to  consider  and  weigh  such  evidence  in  determin- 

.  in^  whether  the  chimney  and  smoke-stack  had  been  properly  constructed :    lb. 
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Jims:  K  8.  WAQQONER,  owner  qf  deaanboai  OaUaHn,  et  al,,  in  errors  ▼.  PHILLIPS 

A  ST.  JOHN  et  oL 

AND 

MEMPHIS  DRY  DOCK  CO,  d  a/.,  v.  MBS.  WAGGONER,  oumer,  etc. 


1.  The  proceeding  by  attachment  against  boats  to  enforce  liens  is  not  a  proceeding  in  rem^ 
nor  an  admiralty  proceeding,  and  does  not  conflict  with  the  jnrisdiction  of  the  Federal 
Courts  in  admiralty. 

Fbeeman,  J.,  delivered  the  opinion  of  the  Court. 

This  18  a  snit  commenced  in  the  city  of  Memphis  by  various  parties  for  materials 
Aimistied  and  repairs  done  on  the  steamboat  Gallatin,  together  with  aocoants  for 
stores  and  supplies  furnished,  and  work  and  labor  performed  for  said  boat,  in  the 
port  of  Memphis,  Mrs.  Waggoner,  the  owner,  residing  in  Shelby  county  at  the  time  of 
the  creation  of  this  indebtedness. 

Judgment  was  had  in  favor  of  all  but  three  of  the  plaintiflfis  against  the  defendant, 
from  which  Mrs.  Waggoner  appeals,  and  the  three  plaintifis  who  failed  to  recover, 
to-wit :  The  Memphis  Dry  Dock  Company,  J.  F.  Frank  &  Co.,  and  H.  Hume,  also 
appeal  in  error  to  this  Court  Several  questions,  preliminary  to  the  main  question 
debated,  are  suggested  and  urged  by  Mrs.  Waggoner's  counsel,  by  way  of  objection  to 
the  proceeding,  which  we  proceed  to  dispose  of. 

It  appears  from  the  record  that  at  the  return  term  of  the  attachment,  the  plaintifis 
in  the  original  petiti(»i  for  attachment  filed  their  declaration  in  the  usual  form,  to 
which  the  owner  of  the  boat,  Mrs.  Waggoner,  filed  three  pleas  in  abatement,  one  of 
which  was  to  the  jurisdiction  of  the  Court,  and  raised  the  question  that  the  matter  in 
controversy  was  a  cause  of  civil  admiralty  jurisdiction,  of  which  the  District  Court 
of  the  United  States  had  exclusive  jurisdiction.  At  the  same  term,  however,  and  at 
the  same  time,  perhaps,  a  plea  in  bar,  in  the  form  of  a  general  issue  to  the  liability 
alleged  in  the  declaration,  was  filed. 

The  plea  in  bar,  by  answering  the  plaintiff's  action,  overrules  the  denial  in  the 
plea  in  abatement,  that  the  defendant  was  not  bound  to  answer,  and  is  a  waiver  of  the 
matter  thus  pleaded :    7  Yer.,  105 ;  9  Yer.,  7. 

When  the  case  was  called  for  trial,  and  before  the  jury  were  empannelled  or  sworn, 
the  "  defendant  moved  the  Court  to  dismiss  and  quash  the  writ  herein,  and  to  dismiss 
this  suit,"  which  motion  was  overruled  by  the  Court 

This  IB  assigned  as  error  in  this  Courts  and  numerous  formal  grounds  of  objection 
are  urged  to  the  writ,  affidavit  and  proceedings  in  the  case,  as  reasons  why  it  should 
have  been  sustained.  They  are  all  formal,  however,  and  such  as  might  have  been 
amended,  if  defects  at  all,  and  the  rule  we  l^ave  repeatedly  announced,  as  the  proper 
praclioe  in  all  such  cases,  that  all  objections  by  way  of  motion  to  defects  in  proceed- 
ing»»  which  defects  might  have  been  amended  in  the  Court  below,  must  sper^ 
gronndfl  of  the  objection,  so  as  to  call  the  attention  of  the  counsel  and  ^ 
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the  point  of  the  objection,  or  elen  we  would  not  notice  such  objection ;  it  can  not  be 
noticed  here. 

We  think  thife  nile  should  be  adhered  to,  as  the  opposite  rule  enables  a  partj  to 
make  his  formal  motion  on  the  record,  with  no  reason  assigned  or  ground  stated,  and 
allow  the  same,  overruled  by  the  Gburt  below,  when,  on  appeal  to  this  Cdurt,  the  real 
objection  is  presented,  which,  if  the  Court  below  had  heard,  the  motion  would  not 
have  been  overruled,  or  the  defect  might  have  been  cured  by  amendment.  It  suffices, 
however,  to  say  that  the  objections  are  not  all  made,  or  the  motion  rather,  after  issue 
joined,  and  were  waived  by  the  plea  of  the  g^ieral  issue  which  had  been  before  put 
in  by  the  defendant 

The  leading  question  presented  for  decision  in  this  case,  on  which  the  case  must 
turn,  is  the  one  of  jurisdiction.  Have  the  Courts  of  the  State  jurisdiction  over  the 
subject  matter  in  controverBy»  or  the  contracts  sought  to  be  enforced,  or  are  they 
matters  within  the  civil  admiralty  jurisdiction  of  the  Courts  of  the  United  States, 
under  Section  II.,  Article  III.  of  the  Constitution  of  the  United  States,  which  extends 
"  to  all  cases  of  admiralty  and  maritime  jurisdiction,'*  and  is  now  settled  to  be  an 
exclusive  jurisdiction  in  these  Courts  ?  The  proceeding  is  under  the  following  sec- 
tions of  the  Code  of  Tennessee :  Section  1991,  which  provides  that "  any  debt  con- 
tracted by  the  master,  owner,  agent  or  oonsignee  of  any  steam  or  keel  boat,  within 
this  State,  on  account  of  any  work  done,  or  materials  or  articles  furnished  for  or 
toward  the  building,  repairing,  fitting,  furnishing  or  equipping  such  boat,  or  for 
wages  due  to  the  hands  of  the  same,  shall  be  a  lien  upon  such  boat,  her  tackle  and 
furniture,  to  continue  for  three  months  from  the  time  said  work  is  finished,  or  mate- 
rials furnished,  or  said  wages  fall  due,  and  until  the  termination  of  any  suit  that  may 
be  brought  for  said  debt.''  The  mode  of  enforcing  this  lien  is  found  in  Section  3550, 
and  succeeding  sections  of  Article  HI.,  Chapter  11.,  of  the  Code.  The  first  of  these 
sections  provides  for  issuance  of  a  warrant  from  a  Justice  of  the  Peace,  Judge  of  the 
Circuit  or  Chancery  Court,  in  the  county  in  which  the  boat  then  is.  The  next  pro- 
vides, ''the  application  shall  be  in  writing,  stating  by  whom  and  for  what  boat  the 
debt  was  contracted,  the  items  composing  the  debt,  that  it  is  justly  due  and  unpaid, 
and  demand  has  been  made  of  some  one  of  the  defendants,  being  at  the  time  in 
the  county ;"  which  petition  is  required  to  be  sworn  to  by  the  petitioner  or  person 
applying  for  the  warrant  in  his  behalf.  By  Section  3553,  before  issuing  the  warrant, 
bond  shall  be  taken  f  o  prosecute  the  suit  with  efiect,  payable  to  the  defendant,  and  in 
case  of  failure  to  pay  all  costs  and  damages  to  the  defendant.  Section  3554  provides 
that  the  warrant  shall  issue  in  the  name  of  the  petitioners,  against  the  owners  of  the 
boat,  or  some  one  of  them,  and  direct  the  sheriff  to  attach  the  boat,  tackle,  etc.  Section 
3555  provides  for  a  replevy  of  the  boat  on  bond  and  security  in  double  the 
amount  of  the  debt  Section  3559  provides  that  where  the  warrant  is  returned  before 
a  magistrate,  if  the  defendants  do  not  appear  at  the  time  of  trial ;  or  when  return- 
able into  the  Circuit  Court,  if  they  do  not  appear  at  the  return  time  and  plead,  judg- 
ment by  default  shall  be  entered  for  the  amount  of  the  claims  filed  by  all  who  have 
made  themselves  parties  to  the  suit;  and  upon  motion  the  Court  or  magistrate  shall 
enter  judgment  against  the  sureties  in  the  defendant's  bond  for  the  amount  of  the 
judgments  and  costs.  If  no  bond  has  been  given,  the  Court  shall  then  order  the  boat, 
or  such  part  of  her  furniture  and  tackle  as  may  be  sufficient,  to  be  sold  for  the  satis- 
faction of  the  judgment.  These  provisions  are  embodied  in  the  Code,  as  the  substance 
of  the  Act  of  1833,  cb.  35. 

We  need  not  go  fully  into  the  history»of  the  admiralty  jurisdiction  of  the  District 
Courts  of  the  United  States  in  order  to  the  settlement  of  the  question  raised  on  this 
record.    It  suffices  to  say  that  the  gradual  advance  of  judicial  decision,  by  which 
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^that  jarifldiction  has  been  immenflely  extended  beyond  the  limits  assigned  it  by  the 
earlier  decisions  of  the  Federal  Gonrts,  is  one  of  much  interest,  as  illustrating  the 
influence  of  the  prenure  of  new  drcumstanoes,  and  real  or  supposed  demands  of  the 
public  and  general  good,  in  giving  a  construction  to  the  language  of  a  Constitution 
intended  to  define,  and  definitely  settle  the  powets  of  the  government  created  by  it^ 
in  all  probability  very  difierent  from  what  was  intended  or  thought  of  by  the  framers 
of  that  instrument.  Up  to  the  time  of  the  Oenneuee  Chirf  ▼.  FUshugh,  12  H.,  443, 
decided  in  1861,  the  admiralty  jurisdiction  of  the  District  Courts  had  never  been 
held  to  extend  beyond  the  waters  where  the  tide  ebbed  and  flowed,  under  the  act  of 
1789,  known  as  the  Judiciary  Act,  th^Qth  section  of  which  provides  that  the  District 
Courts  shall  have  "exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  all  seizures  under  laws  of  import,  navigation  or 
trade  of  the  United  States,  where  the  seizures  are  made  on  waters  which  are  naviga- 
ble from  the  sea,  by  vessels  of  ten  or  more  tons  burden,  within  their  respective  dis- 
tricts, as  well  as  upon  the  high  seas,  saving  to  suitors  in  all  cases  the  right  of  a  com- 
mon law  remeily,  where  the  common  law  is  competent  to  give  it.''  The  contest  was 
for  a  length  of  time  between  the  common  law  Courts  and  the  Federal  Courts,  as  to 
whether  the  latter  had  jurisdiction  even  in  cases  occurring  on  tide  waters  where  the 
same  were  within  the  body  of  a  county.  This  question  was  settled  in  favor  of  the 
Federal  Courts — ^but  we  believe  no  case  had  before  that  of  Genneesee  Chief  ever  held 
that  the  District  Court  had  jurisdiction  over  cases  not  arising  on  tide  water. 

This  doctrine,  however,  was  overturned  in  that  case  by  an  able  opinion  delivered 
by  Chief  Justice  Taney,  in  which  he  overruled  all  the  former  decisions  of  the 
Supreme  Court  on  this  question,  and  held  that  the  true  exposition  of  the  9th  section 
of  the  Act  of  1789,  was  that  the  jurisdiction  was  **  made  to  depend  upon  the  naviga- 
ble character  of  the  water,  and  not  upon  the  ebb  and  flow  of  the  tide.  If  the  water 
was  navigable  it  was  deemed  to  be  public,  and  if  public  was  regarded  as  within  the 
legitimate  scope  of  the  admiralty  jurisdiction  conferred  by  the  Constitution :  See  12 
H.  C.  Ed.,  p.  241.  He  accounts  for  and  shows  in  this  opinion,  how  the  Courts  had 
been  misled  in  their  views  of  the  extent  of  this  jurisdiction,  by  adopting  the  English 
definition  of  a  public  river,  as  being  one  where  the  tide  ebbs  and  flows,  which  he 
admits  was  a  proper  description  of  the  public  waters  of  England,  bocause  they  were 
none  of  them  navigable  above  the  point  where  the  tide  reached,  but  holds  this  defini- 
tion of  a  public  river  entirely  too  narrow  to  be  applied  to  the  very  difierent  circum- 
stances of  our  country,  where  our  great  rivers  and  inland  seas  are  navigable  for  the 
largest  vessels,  in  some  cases,  for  a  thousand  miles  or  more  beyond  the  reach  of  the 
ebb  and  fiow  of  the  tide.  There  is  no  question  now  but  that  this  jurisdiction  is 
firmly  established  on  grounds  not  to  be  shaken. 

Without  further  referring  to  cases  on  this  aspect  of  the  case,  we  come  to  the  ques 
tion  presented  by  (his  record.  Is  this  proceeding  a  case  where  the  jurisdiction  is  in 
the  admiralty  courts  of  the  United  States,  or  is  it  a  proceeding  which  can  properly  be 
carried  on  in  the  Courts  of  our  State,  and  over  which  tbey  have  rightful  jurisdiction? 

In  the  case  of  the  Hvm  v.  Trevor,  4  Wallace,  556,  it  was  held  that  the  grant  of 
original  admiralty  jurisdiction  by  act  of  1789  is  exclusive,  not  only  of  all  other  Fed- 
eral Courts,  but  of  all  State  Courts,  and  that  the  statute  of  the  State  of  Iowa,  giving 
a  remedy  for  marine  torts,  and  on  marine  contracts,  against  the  vessel,  was  unconsti- 
ional  and  void.  This  case  was  one,  however,  of  pure  marine  tort,  being  a  case  of 
collision  on  the  MiBsissippi  Biver.  The  reasons  given  by  Mr.  Justice  Miller  in  that 
case,  why  the  statute  was  void,  or  rather  the  particular  features  of  the  statute 
pointed  out  as  objectionable,  are  important  in  their  bearing  on  the  validity  of  the 
present  proceeding  under  our  statute,    ^e  says,  '*  the  remedy  pursued  in  the  Iowa 
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Courts  in  the  caae  before  us,  is  in  no  senae  a  common  law  remedy.    It  la  a  remedy 
partaking  of  all  the  essential  features  of  an  admiralty  proceeding  m  rem." 

The  statute  provides  that  the  vessel  may  be  sued  and  made  defendant  without 
any  proceeding  against  the  owners,  or  even  mentioning  their  names.  That  a  writ 
may  be  issued  and  the  vessel  seized  on  filing  a  petition  similar  in  substance  to  a 
libel.  That  after  a  notice  in  the  nature  of  a  monitor,  the  vessel  may  be  condemned 
and  an  order  made  for  her  sale,  if  the  liability  is  established  for  which  she  was 
sued."  This  is  said  in  answer  to  the  argument  that  the  statute  of  Iowa  was  within 
the  clause  of  the  Act  of  1789,  which  '*  saves  to  suitors,  in  all  cases,  the  right  of  a 
common  law  remedy  where  the  common  law  was  competent  to  give  it."  The  Courts 
however,  then  goes  on  to  distinguish  this  proceeding,  not  only  from  the  common  law 
remedy,  by  suit  inpenonam,  but,  also,  from  what  are  called  ''suits  by  attachment" 
He  says,  p.  571,  "in  these  cases  there  is  a  suit  against  a  personal  defendant  by  name, 
and  because  of  inability  to  serve  process  on  him  on  account  of  non-residence,  or  some 
other  reason  mentioned  in  the  various  statutes  allowing  attachments  to  issue,  the  suit  is 
commenced  by  a  writ  directing  the  proper  officer  to  attach  sufficient  property  of  the 
defendant  to  answer  any  judgment  which  may  be  rendered  against  him.  This  pro* 
ceeding  may  be  had  against  an  owner  or  part  owner  of  a  vessel,  and  his  interest 
thus  subjected  to  sale  in  a  common  law  Court  of  the  State.  **  This  may  be  done,'' 
he  adds,  "  all  in  consistence  with  the  grant  of  admiralty  powers  in  the  9th  section  of 
the  Judiciary  Act"  In  the  case  of  the  Moses  Tojflor^  4  Wallace  B.,  425,  a  statute  of 
California  was  held  unconstitutional  as  giving  admiralty  jurisdiction  to  a  State 
Court,  which  provided  that  the  action,  in  the  cases  enumerated  in  the  statute  might 
be  brought  directly  against  the  steamers,  vessels  or  boats  by  name,  and  the  process 
served  on  the  master,  mate,  or  any  person  having  charge  of  the  same,  and  if  a  judg- 
ment be  recovered  by  the  plaintiff,  the  boat  or  vessel  be  sold  to  discharge  the  same. 
This  was  a  case  of  a  contract  for  transportation  of  a  passenger  by  sea  from  San 
Francisco  to  Panama,  and  was  clearly  a  maritime  contract — as  said  by  Judge  Field 
delivering  the  opinion  of  the  Court,  "  it  related  exclusively  to  a  service  to  be  per- 
formed on  the  high  seas " — and  that  by  virtue  of  the  contract,  the  liability  for  its 
periormance  attached  both  to  the  owner  and  the  ship,  and  was  an  appropriate  sub- 
ject of  admiralty  jurisdiction.  He  then  points  out  the  distinguishing  features  of  a 
proceeding  in  admiralty  in  such  cases.  In  such  a  suit,  the  vessel  is  itself  seized  and 
impleaded  as  the  defendant,  and  is  judged  and  sentenced  accordingly.  The  Court 
holds  in  this  case,  as  we  understand  it,  that  the  statute  was  void  because  of  the  fact, 
that  it  was  the  vessel  that  was  proceeded  against  and  not  an  action  in  penonam 
against  the  owner,  in  which  the  vessel  was  incidentally  attached,  to  be  held  subject 
to  the  satisfaction  of  a  personal  judgment  to  be  rendered  against  the  owner,  the 
debtor.    In  other  words  that  it  was  a  pure  proceeding  in  rem. 

That  thb  is  the  proper  construction  of  the  language  of  this  opinion,  is,  we  think, 
sustained  by  the  opinion  of  the  same  Court,  by  Mr.  Justice  Clifford,  in  the  case  of 
Leon  V.  OoZoeran,  11  Wallace,  185.  That  was  a  suit  by  personal  action,  or  in  permmam, 
against  the  owner  of  a  schooner  to  recover  mariner's  wages,  and  to  enforce  and  have 
the  benefit  of  a  lien,  or  ''privilege"  in  lavor  of  the  plaintiflb,  given  by  the  law  of 
Louisiana,  by  virtue  of  a  writ  of  sequestration,  to  be  levied  on  the  vessel,  a  proceed- 
ing very  similar  to  our  proceeding  by  an  attachment.  The  Court  held,  that  a  party 
in  such  cases,  might  at  his  election  either  bring  his  suit  in  District  Court,  by  a  pro- 
ceeding in  rem^  against  the  ship,  or  Bhip  andfreiglUt  or  tn  perwnam  by  libel  in  the  same 
Court,  or,  if  he  choose,  bring  his  suit  in  a  State  Court,  by  an  action  at  law,  or  in 
Circuit  Court  of  the  United  States,  where  he  and  his  d^tor  are  citiiens  of  dififerent 
States,  as  in  other  cases  of  concurrent  jurisdiction  between  State  and  the  Federal 
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Coarts,  and  this  becaiue  the  common  law  was  in  auch  case  competent  to  give  the 
remedy,  and  it  is  secured  to  him  by  the  saving  of  the  judiciary  act  of  1789.  It  was 
insisted  that  the  cases  of  The  Mo9e8  Taylor,  and  The  Hint  v.  Trewrr,  held  a  different 
doctrine,  and  that  the  Court  in  those  cases  had  held  that  where  the  subject-matter  of 
the  contract  was  such  as  the  District  Court  had  jurisdiction  to  proceed  by  the  Admi- 
ralty proceeding  in  rem,  that  a  party  could  have  no  remedy  in  a  State  Court.  This 
idea,  however,  is  r^ected  by  the  Court,  and  held  inconsistent  with  the  explanations 
given  of  the  grounds  of  those  opinions,  and  it  is  laid  down  that  they  expressly 
recognize  the  right  of  the  suitor  to  his  common  law  action  and  remedy  by  attach- 
ment ;  See  page  191.  Common  law  remedies  are  not  competent,  says  the  judge,  to 
enforce  a  maritime  lien  by  a  proceeding  in  rem,  and  consequently  original  jurisdiction 
to  enforce  such  a  lien  by  that  mode  of  proceeding  in  exclusive  in  the  District  Courts, 
which  is  precisely  what  is  decided  in  the  three  cases  to  which  reference  is  before 
made,  one  of  them,  the  Belfast,  7  Wal.,  642,  from  which  we  have  not  quoted  in  this 
opinion. 

From  this  explanation  of  the  principle  of  these  decisions,  it  is  clear,  that  it  is  not 
the  nature  of  the  case,  or  the  subject-matter  thereof,  that  gives  the  exclusive  juris- 
diction, in  the  one  case  or  the  other,  to  the  Federal  or  the  State  Court,  but  the  nature 
of  the  remedy.  That  U,  whether  it  bt^  a  proceeding  in  remy  against  the  vessel  itself, 
in  which  the  vessel  is  defendant,  or  a  proceeding  in  penonam,  where  the  owner  is 
defendant,  and  the  vessel  simply  impounded  by  a  writ  of  sequestration,  as  in  Louisi- 
ana, or  attachment  as  in  our  State,  to  answer  and  satisfy  the  personal  judgment  ren- 
dered against  the  owner  or  debtor,  when  the  debt  is  ascertained. 

While,  as  an  original  question,  we  might  have  doubts  of  the  soundness  of  this 
principle,  by  which  to  test  the  question  of  jurisdiction  in  the  admiralty  courts,  as 
solely  dependent  on  the  form  of  the  remedy  rather  than  the  nature  of  the  right  to  be 
enforced,  the  language  of  the  Constitution  being  that  the  judicial  power  extends  to  all 
cases  of  admiralty  and  maratime  jurisdiction,  not  to  all  cases  of  proceedings  simply 
in  rem  against  the  vessel — ^yet,  as  the  exposition  of  this  power,  by  the  only  tribunal 
having  the  right  authoritatively  to  settle  it,  we  cheerfully  follow  the  rule,  as  we 
understand  it,  thus  declared. 

Applying  the  principle  above  announced  to  the  proceeding  before  us,  in  accord- 
ance with  our  statute,  the  question  is,  does  it  present  the  objectionable  features,  that 
are  held  to  defeat  the  jurisdiction  of  the  State  Courts,  and  is  the  remedy  provided 
such  a  one  as  the  State  Courts  are  inhibited  from  administering?  This  depends  on 
the  question,  whether  the  proceedings  contemplated  by  our  statute,  the  provisions  of 
which  we  have  substantially  quoted,  are  proceedings  in  rem,  that  is,  against  the  boat 
alone,  the  vessel  being  the  defendant;  or  whether  it,  on  the  contrary,  contemplated  a 
proceeding  in  personam,,  in  which  the  owner  should  be  defendant,  and  a  personal 
judgment  rendered  against  such  owner,  and  an  attachment  fastened  upon  the 
boat  to  secure  the  property  to  answer,  and  discharge  the  judgment  on  the  debt  so 
ascertained. 

This  statute  has  been  twice  before  this  Court,  first  in  the  case  of  Hill  v.  Mills  et  a/., 
9  Hum.,  629,  where  the  only  question  presented  for  decision  by  the  Court,  was, 
whether  parties,  not  citizens  of  the  State,  were  entitled  to  the  remedy  given  by  the 
Statute,  and  it  was  held,  "that  the  question  of  domicil  or  citizenship  was  not  material 
to  the  use  of  the  remedy,  but  it  was  sufficient,  if  the  debt  was  contracted  here,  and 
the  boat  be  here."  The  question  of  jurisdiction,  as  between  the  Federal  and  State 
Courts,  was  not  alluded  to  or  raised  in  the  case. 

The  other  case,  Qreenlaw  et  al.  v.  PaUer,  5  Sneed,  391,  where  the  main  question 
decided  was,  whether  a  liability  for  groceries  and  provisions  furnished  the  boat  by 
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plaindfB,  was  such  a  debt  as  was  provided  for  by  the  terms  of  the  statute,  and  it  was 
held  that  it  was.  It  was  also  held  that  the  Court  did  not  err,  in  rcjectiDg  eyidenoe 
offered  to  proye,  that  at  the  time  the  supplies  were  fhrniBhed,  the  boat  was  let  under  a 
charter  party,  and  the  charterer  bound  to  discharge  all  debts  contracted  by  or  for  the 
use  of  the  boat  during  the  term  of  his  contract.  Judge  Turley,  in  the  opinion,  says : 
"This  contract  was  a  matter  between  the  parties  to  the  contract,  with  which  the  cred- 
itors of  the  boat  had  nothing  to  do." 

The  proceeding  contemphted  by  the  statute  is  against  the  boat.  The  snit^  it  ia 
true,  is  required  to  be  against  the  owners  of  the  boat,  or  some  one  of  them,  by  Section 
4,  of  the  Act  of  1833 ;  but  this  is  not  for  the  purpose  of  enforcing  satisfaction  of  the 
debt  by  a  judgment  against  them  personally.  It  is  obvious,  that  if  this  proposition 
is  to  be  considered  as  decided,  and  not  a  mere  dictum,  or,  in  either  case,  is  the  sound 
exposition  of  the  statute,  then,  under  the  decisions  we  have  referred  to,  the  statute  is 
unconstitutional,  as  a  proceeding  in  rtm^  and  the  remedy  given  one  which  the  State 
Courts  have  not  jurisdiction  to  administer.  We  are  inclined  to  the  view,  tUattbe 
expression  last  quoted  was  not  absolutely  necessary  to  the  decision  of  the  question 
before  the  Court,  but  waiving  that,  we  proceed  to  examine  the  correctness  of  the 
exposition  of  the  statutory  provisions,  as  thus  stated  by  the  Court. 

The  statute,  it  is  admitted  by  Judge  Turley,  requires  that  the  suit  be  against  the 
owners  of  the  boat,  or  some  one  of  them.  It  would  naturally  suggest  itself,  it  seeoia 
to  us,  why  make  the  owners  defendants,  and  require  the  suit  to  be  brought  against 
them,  if  no  debt  is  to  be  ascertained  against  them,  and  no  judgment  is  lo  be  ren- 
dered, on  such  aFcertainment,  against  such  parties  defendants.  The  Code,  however, 
in  its  provisions,  seems  evidently,  as  we  think,  to  contemplate  not  only  that  the 
owner  or  owners  should  be  parties,  but  that  they  should  be  defendants  to  the  suit,  in 
the  precise  sense  in  which  pai-ties  are  defendants  in  other  like  cases  of  enforcement  of 
debts.  The  fourth  requirement  as  to  the  statements  of  the  petition  is,  '^at  demand 
has  been  made  of  some  one  of  the  defendants  or  of  the  Captain  or  agent  of  the 
defendants,  being  at  the  time  in  the  county."  If  this  is  made  of  the  defendant, 
required  to  be  party  by  the  statute,  it  must  be  an  owner  of  the  boat,  for  the  warrant 
is  to  be  issued  "against  the  owner  or  owners,'*  by  Section  3554,  so  that  he  is  contem- 
plated as  being  in  the  jurisdiction  at  the  time. 

If  made  of  the  captain  or  agent,  either  as  representing  the  owner,  be  will  be  noti- 
fied of  the  demand,  and  readily  inform  his  principal  of  the  existence  and  nature 
of  the  claim.  But  passing  from  this,  the  section  referred  to,  3554,  expressly  reqairea 
the  warrant  to  issue  against  the  owners  of  the  boat,  and  also  shall  direct  the  l%erifi^ 
to  attach  the  boat,  etc.  Section  3553  requires  the  bond  for  prosecution  of  the  suit^ 
to  be  payable  to  the  defendant,  that  is,  the  owner  or  owners,  as  required  to  be  made 
parties  in  the  succeeding  section.  Section  3559  authorizes  a  judgment  by  default,  if 
the  defendants  do  not  appear  at  the  trial  before  the  Magistrate,  or  in  the  Ctrcoit 
Court,  if  they  do  not  appear  at  the  return  term  and  plead,  and  then  on  motion  the 
Court  or  Magistrate  shall  enter  judgment  on  the  defendant's  bond  (when  the  boat 
has  been  replevied),  for  the  amount  of  the  Judgment  and  costs.  If  no  bond  has  been 
given,  the  order  shall  be  for  the  sale  of  the  boat,  for  satisfaction  of  the  judgment. 
These  provisions  evidently  contemplate  a  proceeding  in  penonam  against  the  owner 
or  owners  of  the  boat,  and  a  judgment  against  them  on  appearance  and  plea,  as  in 
other  cases,  or  on  failure  to  appear,  by  default,  and  when  bond  has  been  given,  and 
boat  replevied,  a  judgment  in  favor  of  the  plaintiff  on  such  bond  against  the  sareties 
on  the  bond,  for  the  amount  of  the  judgment  and  costs  rendered  against  their  prin* 
cipal,  the  owner  of  the  boat ;  for  if  a  bond  has  been  given,  no  judgment  is  to  be 
rendered  against   the    boat,  the    language    being,  ''but  if  no  bond    has    been 
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given  the  Court  shall  then  order  the  boat  sold,"  etc.  We  think  the  real  object  of  the 
statute,  was  and  is  to  give  a  suit  in  peraonam  against  the  owners,  making  them  liable 
for  debts,  such  as  are  mentioned,  contracted  for  their  boat,  and  when  the  warrant  ia 
issued  against  them,  it  inyolves  the  idea  that  it  should  be  served  on  them  personally 
if  to  be  found,  as  well  as  to  attach  the  boat.  If  not  served  on  them,  then  the  idea 
of  the  statute  is,  they  are  brought  in  by  service  of  process  oh  their  property,  and 
this  is  made  notice  to  them,  and  gives  the  Court  jurisdiction  to  render  the  judgment 
against  them,  to  be  satisfied  out  of  their  property,  by  sale^  in  the  event  no  bond  has 
been  given.  It  is  true,  no  publication  is  required  by  the  statute  to  give  notice  in 
this  way  to  the  owner,  when  not  served  with  process,  but  the  fact,  that  the  boat 
would  necessarily  be  in  possession  of  the  captain  or  master,  or  some  other  agent  of 
the  owner  would  be  as  effective  means,  by  which  such  owner  would  receive  notice  of 
the  attachment  of  his  property,  as  a  publication  in  a  newspaper,  and,  in  many  cases 
far  more  effective,  as  publication  by  means  of  the  newspaper,  as  a  means  of  actual 
notice,  is,  as  we  know,  in  most  cases,  merely  illusory.  In  fact,  its  effect  is  largely 
useful  to  give  notice  to  the  friends  of  the  party  whose  property  is  attached,  who 
reside  where  the  suit  is  brought,  and  notice  given  to  the  real  party  through  them. 

We  can  see  no  sound  or  practical  objection  to  this  view  of  the  case ;  and  in  favor 
ct  sustaining  the  jurisdiction  of  our  own  State  tribunals  to  enforce  contracts  such 
as  are  provided  for  in  the  statute,  made  within  our  own  territory,  and  usually  with 
our  own  mechanics  or  tradesmen,  we  think  we  should  lean  rather  towards  that  con- 
struction of  our  statute  that  will  sustain  the  jurisdiction  than  defeat  it. 

The  warrant  in  this  case  issued  by  the  Justice,  returnable  to  the  Circuit  Court,  is 
in  the  name  of  the  plaintifife'  agent,  "Mrs.  E.  S.  Waggoner,  owner  of  the  steamboat 
Gallatin,''  and  claims  that  she  is  indebted  to  plaintiffs,  etc.,  and  commands  the 
Sheriff*  to  attach  the  boat.  It  is  defectice,  we  think,  in  not  commanding  also  the 
Sheriff  to  summon  the  said  debtor,  if  to  be  found,  as  we  think  this  was  by  fair  con- 
atruction  the  purpose  of  the  statute,  but  defendants  had  waived  any  defects  of  ser- 
vice or  want  of  command  of  this  kind  in  the  writ  by  appearing,  replevying  the 
property,  and  pleading  to  the  declaration  filed  in  the  cause.  This  declaration  is 
against  the  owner,  in  the  usual  form,  claiming  that  she  owes  the  plaintifis  the 
amount  of  the  accounts  referred  to  in  the  petition  for  the  warrant,  for  supplies  fur- 
nished the  steamboat  Gallatin.  In  this  view  of  the  proceeding  given  by  the  statute, 
it  is  not  a  proceeding  tn  rem,  in  which  the  vessel  is  defendant,  but  one  in  pemcmaany  in 
which  the  boat  is  held  by  attachment  to  answer  and  discharge  the  personal  judgment 
to  be  rendered  against  the  defendant  owner,  and  therefore  is  not,  under  the  principles 
laid  down  in  the  cases  we  have  cited,  in  violation  of  the  Constitution  of  the  United 
States,  nor  such  a  proceeding  as  belongs  exclusively  to  the  juriRdiction  of*  the  Dis- 
trict Courts  of  the  United  States. 

This  case  it  is  proper  to  add,  was  tried  by  a  jury  on  the  issue  joined  between  the 
parties,  who  returned  a  verdict  for  a  portion  of  the  plaintiffs,  and  a  regular  judg- 
ment rendered  in  pursuance  of  the  views  expressed  in  this  opinion.  A  replevin 
bond  having  been  executed  by  the  owner,  judgment  was  also  regularly  entered  on 
motion  for  the  amount  of  the  judgment  against  the  sureties  on  said  bond. 

We  have  thought  it  proper  to  give  the  construction  of  the  statute  on  this  question, 
in  order  to  settle  the  question  of  conflict  between  the  two  jurisdictions,  in  this  pro- 
ceeding, under  the  late  decisions  of  the  Supreme  Court  of  the  United  States,  pre- 
senting principles  different  from  what  prevailed^ at  the  time  of  the  parage  of  the 
Act  of  1833,  and  when  the  two  decisions  of  our  own  Court  were  made. 

The  jurisdiction  of  the  State  Courts  could  be  maintained,  however,  in  this  case, 
so  far  as  all  the  matters  in  controversy,  except  the  claim  of  Frank  &  Co.,  on  a  dif- 
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plaintifiB,  was  sach  a  debt  as  was  provided  for  by  the  terms  of  the  etatute,  and  it  was 
held  that  it  was.  It  was  also  held  that  the  Court  did  not  err,  in  rejecting  evidence 
offered  to  prove,  that  at  the  time  the  supplies  were  fhmished,  the  boat  was  let  under  a 
charter  party,  and  the  charterer  bound  to  discharge  all  debts  contracted  by  or  for  the 
use  of  the  boat  during  the  term  of  his  contract.  Judge  Turley,  in  the  opinion,  says : 
"This  contract  was  a  matter  between  the  parties  to  the  contract,  with  which  the  cred- 
itors of  the  boat  had  nothing  to  do." 

The  proceeding  oontemphted  by  the  statute  is  against  the  boat^  The  snit^  it  is 
true,  is  required  to  be  against  the  owners  of  the  boat,  or  some  one  of  them,  by  Section 
4,  of  the  Act  of  1833 ;  but  this  is  not  for  the  purpose  of  enforcing  satisfaction  of  the 
debt  by  a  judgment  against  them  personally.  It  is  obvious,  that  if  this  proposition 
is  to  be  considered  as  decided,  and  not  a  mere  dictum,  or,  in  either  case,  is  the  sound 
exposition  of  the  statute,  then,  under  the  decisions  we  have  referred  to,  the  statute  ii 
unconstitutional,  as  a  proceeding  in  rem,  and  the  remedy  given  one  which  the  State 
Courts  have  not  jurisdiction  to  administer.  We  are  inclined  to  the  view,  that' the 
expression  last  quoted  was  not  absolutely  necessary  to  the  decision  of  the  question 
before  the  Court,  but  waiving  that,  we  proceed  to  examine  the  correctness  of  the 
exposition  of  the  statutory  provisions,  as  thus  stated  by  the  Court. 

The  statute,  it  is  admitted  by  Judge  Turley,  requires  that  the  suit  be  against  the 
owners  of  the  boat,  or  some  one  of  them.  It  would  naturally  suggest  itself,  it  seems 
to  UH,  why  make  the  owners  defendants,  and  require  the  suit  to  be  brought  against 
them,  if  no  debt  is  to  be  ascertained  against  them,  and  no  judgment  is  lo  be  ren- 
dered, on  such  aFcertainment,  against  Ruch  parties  defendants.  The  Code,  however, 
in  its  provisions,  seems  evidently,  as  we  think,  to  contemplate  not  only  that  the 
owner  or  owners  should  be  parties,  but  that  they  should  be  defmdants  to  the  suit,  in 
the  precise  sense  in  which  pai-ties  are  defendants  in  other  like  cases  of  enforcement  of 
debts.  The  fourth  requirement  as  to  the  statements  of  the  petition  is,  '^hat  demand 
has  been  made  of  some  one  of  the  defendants  or  of  the  Captain  or  agent  of  the 
defendants,  being  at  the  time  in  the  county."  If  this  is  made  of  the  defendant, 
required  to  be  party  by  the  statute,  it  must  be  an  owner  of  the  boat,  for  the  warrant 
is  to  be  issued  ''against  the  owner  or  owners,'*  by  Section  3554,  so  that  he  ia  contem« 
plated  as  being  in  the  jurisdiction  at  the  time. 

If  made  of  the  captain  or  agent,  either  as  representing  the  owner,  he  will  be  noti- 
fied of  the  demand,  and  readily  inform  his  principal  of  the  existence  and  nature 
of  the  claim.  But  passing  from  this,  the  section  referred  to,  8554,  expressly  requires 
the  warrant  to  issue  against  the  owners  of  the  boat,  and  also  shall  direct  the  Sherifi^ 
to  attach  the  boat,  etc.  Section  3553  requires  the  bond  for  prosecution  of  the  sait^ 
to  be  payable  to  the  defendant,  that  is,  the  owner  or  owners,  as  required  to  be  made 
parties  in  the  succeeding  section.  Section  3559  authorizes  a  judgment  by  default,  if 
the  defendants  do  not  appear  at  the  trial  before  the  Magistrate,  or  in  the  Circuit 
Court,  if  they  do  not  appear  at  the  return  term  and  plead,  and  then  on  motion  the 
Court  or  Magistrate  shall  enter  judgment  on  the  defendant's  bond  (when  the  boat 
has  been  replevied),  for  the  amount  of  the  judgment  and  costs.  If  no  bond  has  been 
given,  the  order  shall  be  for  the  sale  of  the  boat,  for  satii&ction  of  the  judgment. 
These  provisions  evidently  contemplate  a  proceeding  mi  penonam  against  the  owner 
or  owners  of  the  boat,  and  a  judgment  against  them  on  appearance  and  plea,  as  in 
other  cases,  or  on  failure  to  appear,  by  default,  and  when  bond  haa  been  given,  and 
boat  replevied,  a  judgment  in  £Bivor  of  the  plaintiff  on  such  bond  against  the  snreties 
on  the  bond,  for  the  amount  of  the  judgment  and  costs  rendered  against  their  prin* 
cipal,  the  owner  of  the  boat;  for  if  a  bond  has  been  given,  no  judgment  is  to  he 
rendered  against   the    boat,  the    language    being,  ''but  if  no  bond    has    been 
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given  the  Court  shtXi  then  order  the  boat  sold/'  etc.  We  think  the  real  object  of  the 
statute^  was  and  is  to  give  a  enit  in  personam  against  the  owners,  making  them  liable 
for  debts,  such  as  are  mentioned,  contracted  for  their  boat,  and  when  the  warrant  ia 
issued  against  them,  it  involves  the  idea  that  it  should  be  served  on  them  personally 
if  to  be  found,  as  well  as  to  attach  the  boat.  If  not  served  on  them,  then  the  idea 
of  the  statute  is,  they  are  brought  in  hj  service  of  process  on  their  property,  and 
this  is  made  notice  to  them,  and  gives  the  Ck)urt  jurisdiction  to  render  the  judgment 
against  them,  to  be  satisfied  out  of  their  property,  by  sale^  in  the  event  no  bond  has 
been  given.  It  is  true,  no  publication  is  required  by  the  statute  to  give  notice  in 
this  way  to  the  owner,  when  not  served  with  process,  but  the  fact,  that  the  boat 
would  necessarily  be  in  possession  of  the  captain  or  master,  or  some  other  agent  of 
the  owner  would  be  as  effective  means,  by  which  such  owner  would  receive  notice  of 
the  attachment  of  his  property,  as  a  publication  in  a  newspaper,  and,  in  many  cases 
far  more  effective,  as  publication  by  means  of  the  newspaper,  as  a  means  of  actual 
notice,  is,  as  we  know,  in  most  cases,  merely  illusory.  In  fact,  its  effect  is  largely 
useful  to  give  notice  to  the  friends  of  the  party  whose  property  is  attached,  who 
reside  where  the  suit  is  brought,  and  notice  given  to  the  real  party  through  them. 

We  can  see  no  sound  or  practical  objection  to  this  view  of  the  case ;  and  in  favor 
of  sustaining  the  jurisdiction  of  our  own  State  tribunals  to  enforce  contracts  such 
as  are  provided  for  in  the  statute,  made  within  our  own  territory,  and  usually  with 
our  own  mechanics  or  tradesmen,  we  think  we  should  lean  rather  towards  that  con- 
struction of  our  statute  that  will  sustain  the  jurisdiction  than  defeat  it. 

The  warrant  in  this  case  issued  by  the  Justice,  returnable  to  the  Circuit  Court,  is 
in  the  name  of  the  plaintiffs'  agent,  ''Mrs.  E.  S.  Waggoner,  owner  of  the  steamboat 
Gallatin,''  and  claims  that  she  is  indebted  to  plaintif&,  etc.,  and  commands  the 
Sheriff  to  attach  the  boat.  It  is  defectice,  we  think,  in  not  commanding  also  the 
Sheriff  to  summon  the  said  debtor,  if  to  be  found,  as  we  think  this  was  by  fair  con- 
struction the  purpose  of  the  statute,  but  defendants  had  waived  any  defects  of  ser- 
vice or  want  of  command  of  this  kind  in  the  writ  by  appearing,  replevying  the 
property,  and  pleading  to  the  declaration  filed  in  the  cause.  This  declaration  w 
against  the  owner,  in  the  usual  form,  claiming  that  she  owes  the  plaintiflb  the 
amount  of  the  accounts  referred  to  in  the  petition  for  the  warrant,  for  supplies  fur- 
nished the  steamboat  Gallatin.  In  this  view  of  the  proceeding  given  by  the  statute, 
it  is  not  a  proceeding  in  renif  in  which  the  vessel  is  defendant,  but  one  in  personam^  in 
which  the  boat  is  held  by  attachment  to  answer  and  discharge  the  personal  judgment 
to  be  rendered  against  the  defendant  owner,  and  therefore  is  not,  under  the  principles 
laid  down  in  the  cases  we  have  cited,  in  violation  of  the  Constitution  of  the  United 
States,  nor  such  a  proceeding  as  belongs  exclusively  to  the  jurisdiction  of*  the  Dis- 
trict Courts  of  the  United  States. 

This  case  it  is  proper  to  add,  was  tried  by  a  jury  on  the  issue  joined  between  the 
parties,  who  returned  a  verdict  for  a  portion  of  the  plaintiffs,  and  a  regular  judg- 
ment rendered  in  pursuance  of  the  views  expressed  in  this  opinion.  A  replevin 
bond  having  been  executed  by  the  owner,  judgment  was  also  regularly  entered  on 
motion  for  the  amount  of  the  judgment  against  the  sureties  on  said  bond. 

We  have  thought  it  proper  to  give  the  construction  of  the  statute  on  this  question, 
in  order  to  settle  the  question  of  conflict  between  the  two  jurisdictions,  in  this  pro- 
ceeding, under  the  late  decisions  of  the  Supreme  Court  of  the  United  States,  pre- 
senting principles  different  from  what  prevailed « at  the  time  of  the  passage  of  the 
Act  of  1833,  and  when  the  two  decisions  of  our  own  Court  were  made. 

The  jurisdiction  of  the  State  Courts  could  be  maintained,  however,  in  this  case, 
so  far  as  all  the  matters  in  controversy,  except  the  claim  of  Frank  &  Co.,  on  a  dif- 
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ferent  principle,  growing  out  of  the  fact  that  the  port  of  MemphiB  was  the  hoin# 
port  of  the  steamer  at  the  time  of  making  the  contract 

The  rule  laid  down  by  the  Supreme  Court  on  this  subject  is  thus  stated  bj  Mr. 
Justice  Glifibrdy  in  the  case  of  the  Bdfatt,  as  to  maritime  liens,  he  sajs,  *^uch  a  li^i 
does  not  arise  in  a  contract  for  materials  and  supplies  furnished  to  a  veseel  in  her 
home  port,  and  in  respect  to  such  contracts  it  is  competent  for  the  States,  litider  the 
decisions  of  this  Ck)urt,  to  create  such  liens  as  their  Legislatures  maj  deem  just  and 
expedient,  not  amounting  to  a  regulation  of  commerce,  and  to  enact  reasonable 
rules  and  regulations  prescribing  the  mode  of  their  enforcement ;  but  in  all  cases 
where  a  maritime  lien  arises,  the  original  jurisdiction  to  enforce  the  same  by  pro- 
ceeding tn  rem  is  exclusive  in  the  District  Ck)urts  of  the  United  States,  aa  provided 
in  9th  section  of  Judiciary  Act  See  also,  the  Oeneral  SmUh,  4  W.,  438;  1  Black, 
529. 

The  case  of  Frank  &  Co.,  was  a  case  of  affreightment,  and  failure  to  deliver 
articles  shipped  on  board  the  boat.  This  case  not  being  one  embraoed  in  the  pro- 
visions of  the  statute,  the  jury  were  properly  instructed  to  find  against  it,  as  the  law 
did  not  authorize  a  recovery  under  this  proceeding  on  such  a  claim.  On  the  trial 
of  the  case  the  Court  refused  to  allow  proof  of  the  claim  of  the  Memphis  Diy  Dock 
Company,  and  of  H.  Hume,  because  the  items  of  the  account  were  not  set  out  in 
the  petition  for  writ  of  attachment,  as  required  by  the  statute. 

The  declaration,  however,  had  charged  the  indebtedness  for  the  amount  due,  and 
defendant  without  objection  to  the  defect  in  the  writ,  had  taken  issue  on  the  allega-* 
tions  of  the  declaration,  and  we  think  his  Honor  erred  in  refusing  the  usual  proof 
of  the  indebtedness  in  the  usual  way  on  the  trial.  For  this  error  the  case  will  be 
reversed  and  remanded  as  to  these  two  plaintiffs,  for  a  new  trial.  The  judgment 
will  be  affirmed  as  to  the  other  parties. 


In  Chancery  at  Nashville,  Tenn. Term,  1874. 

T.  K  ATKIESON  et  al.  v.  W,  L,  MURFREE  H  oL 

1.  A  sale  of  land,  msde  by  the  Master,  is  not  complete  and  binding  upon  the  pnrehaser  until 

confirmation:  (hoen  v.  Oiren,  5  Hum.,  352;  Oravetv.  Keatout  3  Cold..  8;  Wood  v.  Mor- 
gan, 4  Hum. ,  372 ;  Jonen  v.  Walkup,  5  Sneed,  135 ;  Moore,  ex  parte,  3  Head,  171 ;  Rogers  T. 
Clark',  1  Sneed.  666 ;  Arfiutronif  v.  McClure,  4  Heisk.,  80. 

2.  And  it  is  the  duty  of  the  Court,  while  securing  the  rights  of  the  successful  litigants,  to 

see  that  the  property  be  sold  for  the  best  price  that  can  be  had :  ChUdrvm  x.  Bmrt^ 
2  Swan,  487 ;  Johtuon  ▼.  Quarlet,  4  Cold.,  615, 

3.  It  is  allowable,  therefore,  to  open  the  biddings  alone  upon  the  offer  of  a  higher  priee,  if 

the  advance  be  so  considerable  as  to  furnish  a  sufficient  inducement,  under  all  the  cir- 
cumstances, to  a  resale  of  the  property:  CoMnv.  Corrutk,!  Cold.,  194;  yetriandr, 
Gaine$,  1  Heisk.,  723;  Atdn-eyy.  Denny,  2  Moll.,  508;  2Dan.  Ch.  Pr.,  1285. 

4.  The  advance  which  ought  to  foe  deemed  sufficient  to  require  the  biddings  to  be  opened, 

must  be  left  to  depend  in  some  measure  on  the  circumstances  of  the  friven  case.  An 
advance  of  sixteen  hundred  dollars  is  clearly  sufficient. 

5.  The  better  practice,  upon  opening  the  biddings,  is  to  authorise  the  Master,  upon  notice 

in  the  usual  way,  to  receive  bids  for  a  limited  time,  eommenoing  with  the  advance 
offered,  the  bidders  to  be  required  to  make  payments,  and  give  notes  as  of  the  date  of 
the  original  sale,  and  otherwise  to  comply  with  the  terms  and  requirements  of  that  sale, 
and  the  highest  bidder  at  the  end  of  that  time  to  be  the  purchaser. 
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Itt  this  Boit,  brought  for  the  parpoM  of  foieclosing  a  tmst  deed  made  for  the 
benefit  of  creditors  and  winding  up  an  insolvent  estate,  a  house  and  lot  in  Nashville 
were  sold  by  the  Master,  under  order  of  the  Court,  at  public  sale,  and  bid  off  by  a 
purchaser  at  $8,900,  who  has  complied  with  the  terms  of  sale  by  executing  his  notes, 
with  good  security,  for  the  purchase  money,  as  required  by  the  decree  of  sale.  The 
cause  is  before  me  upon  the  proposition  of  a  third  person  to  advance  the  bid  to 
$10,500,  or  about  18  per  cent.,  bond,  with  good  security,  being  executed  to  the  Clerk 
and  Master,  in  the  penalty  of  $15,000,  conditioned  to  start  the  biddings  if  re-opened, 
at  the  price  of  advance  offered.  The  purchaser  at  the  Master's  sale  appears  by  his 
counsel  and  resists  the  application,  and  the  questions  involved  have  been  ably 
argued. 

The  argument  against  the  opening  of  the  biddings  starts  out  with  the  assumption 
that  the  authorities,  in  this  Stale,  are  uniform,  that  something  more  1r  required  than 
a  mere  advance  on  the  price  bid  to  justify  the  opening  of  the  biddings  in  Chanosiy 
sales.  For  this  position  the  counsel  cites  Owen  v.  Owenf  5  H.,  352 ;  DoncUdson  v.  Yowngj 
7  H.,  266;  MorUm  v.  Shan,  11  H.,  280;  OiUdresa  v.  HuH,  2  Swan,  490;  Johnaon  v. 
QuarleSf  4  Cold.,  615;  and  NewUmd  v.  Oaines,  1  Heisk.,  720.  And  he  might  have 
added  Houston  v.  Ajfoockj  5  Sn.,  406,  and  other  cases.  But  an  examination  of  these, 
and  other  authorities  in  this  State,  shows  that  the  decisions  and  dicta  are  far  from 
uniform,  and  that  our  Courts  have  been  reluctant  to  lay  down  the  rule  that  a  mere 
advance  was  sufficient,  while  they  have  often  seized  upon  slight  circumstances,  of 
an  intangible  and  unsatisfactory  character,  in  connection  with  the  advance,  to  do 
what  the  manifest  equity  of  the  case  demanded,  and  re-open  the  biddings.  In  the 
conflict  of  authority  and  dicta  to  be  found  in  our  own  books  upon  the  precise  point 
now  before  me,  the  safest  course  seems  to  be  to  ascertain  the  principles  which  under- 
lie the  actual  decisions,  and  follow  them. 

In  England,  the  uniform  ruling  of  the  Court  of  Chancery  has  been  that  the 
bidder  before  the  Master  acquires  no  right  in  the  property  until  the  sale  has  been 
confirmed.  In  other  words,  there  is  no  binding  contract  of  sale  until  the  Court  has^ 
by  confirming  the  Master's  report,  accepted  the  bid.  The  consequence  w  that  until 
confirmation  the  bidder  assumes  no  risk.  If  the  property  be  destroyed  by  fire,  or  is 
deteriorated  in  value  by  any  other  casualty,  the  loss  does  not  fall  upon  him ;  so,  he 
has  the  right  until  confirmation  to  find  out  whether  there  has  been  any  misrep- 
resentations made  in  regard  to  the  property,  or  whether  there  are  any  flaws  in  the 
title.  As  a  counterpoise  to  these  advantages,  the  Court,  for  the  benefit  of  its  suitors, 
considered  itself  at  liberty  to  receive  advances  on  the  bid,  and  to  open  the  biddings 
if  the  advance  would  justify  the  act.  The  amount  of  advance  necessaxy  to  accom- 
plish this  result  has  been  fluctuating,  and,  perhaps,  has  never  been  rigidly  fixed^ 
either  in  gross  or  in  per  centage,  by  a  positive  rule  to  be  applied  to  every  case.  The 
rule  has  been  flexible  and  varied  with  the  circumstances.  Ten  per  cent,  was  at  one 
time  considered  to  be  a  proper  minimum,  bpt  five  per  cent,  has  been  received.  The 
fiuia  of  £40  seems  to  have  been  recognized  as  the  minimum  in  any  case :  2  Dan- 
Ch.  Pr.,  1285;  1.  Sug.  Vend.,  163. 

In  Ireland,  a  deposit  of  five  per  cent,  advance  and  the  payment  of  former  pur- 
chaser's costs,  will  always  open  biddings,  provided  the  total  advance  amounts  to 
£40 :    Avbrey  v.  DtTmy,  2  Moll.,  508 ;  Leland  v.  Gr^th,  2  Moll.,  510. 

Chancellor  Kent,  darum  ei  vmerahUe  nomen,  at  an  early  day,  laid  down  the  rule 
which  seems  to  have  been  adhered  to  in  New  York,  that,  at  a  Master's  sale,  a  bind- 
ing contract  is  made  as  soon  as  the  hammer  is  down,  and  that  the  purchaser  is  at 
once  entitled  to  all  the  rights  which  are  conceded  in  England  only  after  confirma- 
tion^   The  consequence  of  this  riile^  carried  to  its  logical  result,  is,  that  from  the 
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moment  the  hammer  of  the  auctioneer  falls,  all  the  risks  of  owneniup  follow,  and 
that,  as  the  property  hecomes  the  purchaser's,  the  drcumstances  neoeflsary  to  open 
the  biddings  must  be  such  as  would  afford  good  ground  for  equitable  relief  in  c<m- 
tracts  between  individuals.  Mr.  Hoffman,  in  his  Practice  of  Masters  in  Chanoeij, 
page  224,  does  not  hesitate  to  condemn  the  reasoning  upon  which  the  ooncloaion  is 
sought  to  be  based,  and  it  does  not  seem  to  have  been  adopted  to  its  fall  extent  hf 
the  Courts  of  other  States  of  the  Union.  Our  own  Court  has  expressly  repudiated 
it:  Owen  y.  Owen,  6  H.,  352;  Morton  y.  /SZoon,  11  H.,  278;  CkUdrtu  y.  Hurt,  2  Swan, 
487. 

There  is  no  conflict  in  our  authorities,  so  far  as  sales  of  land  are  oonoemed, 
that  the  sale  is  not  complete  or  binding  on  the  purchaser  until  confirmation.  There 
is  some  conflict  on  this  point  in  regard  to  sales  of  personalty,  the  usage  in  this  State 
haying  been  to  deliver  the  property  at  the  time  of  sale :  Polk  v.  Pledge,  5  Cold.^  384  ; 
Newman  v.  Sloan,  5  Cold.,  390 ;  Qraces  v.  KeaUm,  3  Cold.,  8.  But  the  latest  decision 
relating  to  sales  of  personalty  seems  to  restore  the  symmetry  of  the  law,  and  makes 
the  title  depend  on  confirmation :    Joh/Mon  v.  Johnson,  2  Heisk.,  52L 

As  a  result  of  the  rule  in  regard  to  sales  of  realty,  it  has  been  held  that  a  par- 
chaser  may  be  released  from  his  purchase,  where  the  value  of  the  property  has  been 
depreciated  by  the  destruction  of  buildings  by  fire  between  the  sale  and  confirmation : 
Oraves  v.  KecUon,  3  Cold.,  8.  So,  in  Wood  v.  Morgan,  4  H.,  372,  a  tender  of  money, 
for  the  redemption  of  real  estate,  sold  under  decree  of  the  Chancery  Court, 
made  before  the  sale  was  confirmed,  was  held  to  be  premature.  The  purchaser,  too, 
is  entitled  to  rent  only  from  confirmation :  Armstrong  v.  MeChure,  4  Heisk.,  80. 
And  a  sale  of  the  realty  of  an  infant  or  married  woman,  does  not  work  a  conver- 
sion until  confirmation  :  Jones  vs.  WaUeup,  5  Sneed,  135 ;  Moore,  ez  parley  3  Head, 
171 ;   Rogers  v.  Clark,  1  Sneed,  665. 

Under  these  circumstances,  the  remark  of  McRinney,  J.,  in  (^ildress  v.  Hwi,  S 
Swan,  491,  seems  to  be  well  warranted :  'The  course  of  decision  on  this  subject 
has  conformed  rather  to  the  English  practice  than  to  that  of  some  of  the 
American  Courts,''  referring  especially  to  Chancellor  Kent's  views,  4  Kent  Com.,  192. 
This  language  is  repeated  with  approbation  by  the  Court  in  Eakm  dOo,r.  Herbert, 
4  Cold.,  119.  The  logical  deduction  from  these  premises  drawn  by  Judge 
McKinney,  in  continuation  of  the  remark  just  quoted,  seems  to  follow,  of  oourve : 
"The  principle  being  admitted,  he  says,  that  a  sale  by  .a  master  is  not  complete,  nor 
binding  on  the  purchaser  till  confirmation  of  the  report,  the  concluaion  is  eanlj 
arrived  at,  that,  as  it  is  equally  the  object  and  duty  of  the  Court  to  see  not  merely 
that  the  sale  is  properly  conducted,  but  also  that  the  property  shall  be  sold  for 
the  best  price  that  can  be  had,  it  is  allowable  to  open  the  biddings  alone  upon  the 
ground  of  the  offer  of  a  higher  price,  if  the  advance  be  so  considerable  as  to  fumiah 
a  sufficient  inducement,  under  all  the  circumstances,  to  a  resale  of  the  property. 
See  also  Coffin  v.  Corruth,  1  Cold.,  194;  Laasell  v.  Powell,  7  Cold.,  282;  NewUmd  v. 
Oaines,  1  Heisk.,  724. 

Upon  principle,  there  can  be  no  doubt  of  the  correctness  of  the  conclusion  tlma 
reached,  and  the  weight  of  dicta  and  decision  in  this  State  is  to  the  same  efiect.  The 
rulings  to  the  contrary  are  manifestly  in  conflict  with  the  premises  universally  con- 
ceded in  all  of  our  cases. 

If,  now,  we  consider  the  policy  of  the  different  lines  of  decisions,  the  intolerahle 
hardships  of  the  one  as  evidenced  in  the  case  of  Houston  v.  Ayeodt,  5  Sneed,  406,  mod 
the  beneficial  workings  of  the  other  as  illustrated  in  CkUdrest  v.  Hvnt,  2  Swan^  ^1, 
must  be  obvious  to  every  intelligent  observer.  The  Courts  can  not  ignore  the  fact 
that  their  suitoi-n,  whose  property  is  compelled  be  sold  under  decree,  labor  mider 


Beeent  American  Decisions.  711 

muELj  diBadvantages  in  obtaining  a  lair  price  for  their,  it  may  be,  and  often  is,  little 
all.  The  sales  are  frequently  in  mvUum^  when  the  parties  are  at  a  distance,  and  in  no 
condition  to  find  purchasers.  They  are  required  to  be  made,  at  times,  when  property 
is  universally  depressed.  It  is  the  duty  of  the  Courts,  under  these  circumstances, 
while  securing  the  rights  of  the  successful  litigant,  to  "see  that  the  property  shall  be 
sold  for  the  best  price  that  can  be  had."  As  a  general  rule,  too,  it  is  to  the  interest 
of  opposing  litigants  that  the  property  should  sell  for  the  best  price.  A  bidder  who, 
as  we  have  seen,  runs  no  risk  whatever  until  the  sale  is  confirmed,  can  have  little 
right  to  complain  if  the  advance  is  such  as  to  make  it  inequitable  to  confirm,  and 
he  is  released  without  loss,  and  with  his  necessary  costs  and  expenses  paid.  Nor  do 
I  think  that  such  sales  will  be  injuriously  affected  by  the  knowledge  that  the  bidder 
nay  not  get  the  property  at  his  bid,  if  it  be  known,  at  the  same  time,  that  the  bid- 
dings will  only  be  opened  upon  a  substantial  advance,  that  a  resale  will  be  promptly 
made,  and  that  the  bidder  will  have  the  opportunity  of  again  bidding  before  the 
sale  is  finally  confirmed. 

'^ith  respect,"  says  McKinney,  J.,  2  Swan,  491,  ^^tothe  advance  which  ought  to  be 
deemed  sufficient  to  require  that  the  biddings  should  be  opened,  this  must  be  left  to 
depend,  in  some  measure,  on  the  circumstances  of  the  given  case."  The  English 
minimum  is  manifestly  too  high  for  our  State.  Land  in  England  is  a  commodity 
in  which  none  but  the  wealthy  can  indulge,  and  the  cost  of  all  judicial  proceedings, 
even  the  opening  of  biddings  at  a  Master's  sale,  are  heavy.  In  this  State,  on  the 
other  hand,  land  is  comparatively  cheap,  and  a  commodity  in  which  all  may  deal, 
and  it  is  the  policy  of  our  institutions  to  keep  it  in  the  hands  of  the  many.  If  a 
minimum  is  to  be  fixed  at  all,  it  ought,  necessarily,  to  be  far  below  the  English 
standard.  The  Irish  rule  is  much  more  appropriate  to  our  condition  of  society. 
It  is  not  necessary,  for  me,  in  this  case,  to  fix^a  minimum,  nor  to  express  an  opinion 
as  to  what  it  should  be.  It  is  enough  for  me  to  say  that  an  advance  of  sixteen 
hundred  dollars  is  sufficient  to  render  it  "inequitable  to  confirm  the  sale,"  and  to 
authorize  the  opening  of  the  biddings. 

It  remains  to  be  considered  in  what  form  the  Clerk  and  Master  should  be  directed 
to  receive  new  bids,  and  resell  the  property.  The  practice  of  the  Court  has  not  been 
uniform  on  this  subject.  In  some  Chancery  Districts,  and  notably  in  this  District, 
the  practice  has  been  to  make  a  general  order  of  resale,  and  for  the  Master,  after  the 
usual  advertisement,  to  again  offer  the  property  at  public  vendue,  starting  at  the 
advance.  The  extension  of  the  credit  resulting  from  this  course,  is  an  evil  of  which 
creditors,  and  other  persons  interested  in  the  fund,  have  a  right  to  complain,  the 
notes  given  for  the  purchase  money  being  dated  as  of  the  resale.  A  better  usage, 
more  in  accord  with  the  English  practice,  prevails  in  other  Districts.  By  this  plan, 
the  biddings  are  ordered  to  be  kept  open  by  the  Master  for  a  specified  time,  say 
twenty  or  thirty  days,  to  receive  bids,  notice  of  the  fact  being  given  in  the  usual 
way.  The  highest  bidder,  at  the  end  of  this  time,  will  be  required  to  give  notes 
with  good  security  as  of  the  date  of  the  first  sale,  and  otherwise  to  comply  with  the 
terms  and  requirements  of  that  sale.  In  this  mode  all  the  benefits  of  opening  the 
biddings  will  be  obtained,  without  affecting  the  rights  of  creditors,  or  other  persons 
entitled  to  the  proceeds  of  sale.    The  decree  will  be  framed  accordingly. 

W.  F.  Cooper,  Chancellor. 

N.  B.— Since  writing  the  foregoing,  I  have  been  advised  of  a  recent  decision  of  the 
Supreme  Coart  of  the  State  at  Knoxville.  in  the  case  of  Click  v.  BurrU,  to  the  effect 
thaA.  biddings  may  be  opened  upon  a  mcro  increased  bid,  and  that  an  advance  of 
ten  per  cent,  on  the  previous  offer  is  sufficient  for  this  purpose.  Whether  a  less  offer 
miffht  not,  in  some  cases,  justify  the  opening  of  the  biddings  is  properly  left  unde- 
termined. W.  F.  C. 
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PteBumpiions  of  law  in  fkyor  of  the  aeta  of  Col^  of  general  jnriBdiction ;  their  extent  and 
limitations. 

Field,  J.,  delivered  tne  opinioo  of  the  Court. 

The  material  questions  presented  for  consideration  in  this  case  have  already  been 
determined  bj  the  recent  decision  of  the  Supreme  Ciourt  of  the  United  States.  It  is 
nnnecessaxy,  therefore,  to  repeat  at  large  the  facts  of  the  case;  they  are  given  in  the 
report  of  the  decision  in  18th  Wallace.  It  will  be  sufficient  to  state  here  its  general 
features.  The  action  is  ejectment  for  the  possession  of  certain  real  property  situated 
within  the  city  of  San  Francisco,  both  parties  deraigning  title  from  the  same  source, 
Franklin  C.  Gray,  deceased,  who  died  in  the  city  of  New  York  in  July,  1853,  intes- 
tate, seized  of  the  premises  in  controversy.  The  plaintiff  claims  through  convey- 
ances executed  by  direction  of  the  Probate  Court  of  the  ci^  and  county  of  San 
Francisco,  which  administered  upon  the  estate  of  the  deceased.  The  defendant 
claims  under  a  purchaser  at  a  commissioner's  sale,  had  under  a  decree  of  a  District 
Court  of  the  State,  having  jurisdiction  in  that  city  and  county,  rendered  in  a  suit 
brought  to  settle  the  affairs  of  alleged  co-partnerships  between  the  deceased  and 
others.  The  case  turns  upon  the  validity  of  this  decree  and  the  oommissioner'B  sale 
had  under  it. 

The  suit  in  which  that  decree  was  rendered  was  one  into  which  two  suits,  brought 
by  different  parties,  had  been  consolidated.  One  of  them  was  brought  in  1854,  by 
William  H.  Gray,  a  brother  of  the  deceased ;  the  other  was  brought  in  1855  by  Cor- 
nelius J.  Eaton,  who  had  been  at  one  time  a  clerk  of  the  deceased.  Each  of  these 
complainants  alleged  a  separate,  distinct,  and  dormant  co-partnership  between  himself 
and  the  deceased,  which  embraced  the  commercial  business  in  which  the  latter  was 
engaged  and  all  his  real  estate  transactions.  Gray  alleged  that  his  interest  in  the 
business  and  property  of  the  co-partnership  formed  between  him  and  the  deceased 
was  one-third.  Eaton  claimed  that  his  interest  in  the  business  and  property  of  the 
co-partnership  formed  with  him  was  one-fourth.  Each  of  these  complainants,  alleg- 
ing an  universal  and  dormant  co-partnership  between  himself  and  the  deceased, 
denied,  one  of  them  under  oath,  any  co-partnership  of  the  deceased  with  the  other. 
Subsequently,  however,  they  consented  to  a  consolidation  of  their  suits ;  and  four 
days  afterwards,  a  decree  was  entered,  and  it  would  seem  from  the  certificate  of  the 
Judge  appended  to  the  decree,  that  it  was  by  consent  of  the  parties,  adjudging  that 
each  had  been  a  co-partner  with  the  deceased  as  alleged  by  him,  and  that  both  of 
these  co-partnerships,  dormant  and  unknown  to  each  other  as  they  were,  embraced 
.all  the  property  and  all  the  business  of  the  deceased. 

By  the  decree  a  reference  was  ordered  to  a  commissioner  to  take  an  aoooont  ol  the 
business,  profits  and  property  of  the  two  co-partnerships,  with  dixectioiis,  upon  the 
confirmation  of  his  report,  to  sell  all  the  property,  real  and  personal,  of  both  oo-patt. 
nerships,  and  to  execute  proper  conveyances  to  the  purchasers.    At  the  sale  which 
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subseqaentlj  took  place,  one  of  the  attorneys  of  the  complainant  Gray  became  a 
purchaser  of  the  premiaes  in  oontroyerBy.  He  aftenratda  conveyed  an  undivided 
half  to  hie  law  partner,  and  devised  the  other  undivided  half  to  the  defendant. 
His  law  partner  some  years  later  transferred  hb  interest  also  to  the  defendant 

The  deceased,  Franklin  C.  Gray,  left  surviving  him  a  widow,  Matilda  C.  Gray, 
of  whom  a  posthumous  child  was  bom  in  December  following,  named  Franklina  C. 
Gray.  By  the  law  of  California  the  estate  of  the  deceased  vested  in  the  widow  and 
«child  in  equal  shares ;  and  they  both  were  made  parties  to  the  suits  of  Gray  and 
Eaton ;  in  the  first  suit  the  child  being  made  a  party  by  a  supplemental  bill.  Both 
were  non-residents  of  the  State  of  California  and  residents  of  the  State  of  New 
Tork ;  and  their  absence  from  this  State  and  residence  in  New  York  were  averred 
in  the  pleadings.  Constructive  service  upon  them,  by  publication  under  the  statute 
was,  therefore,  attempted.  The  widow  appeared ;  and  upon  representation  that  ser- 
▼ice  had  been  made  upon  the  infant,  a  guardian  ad  litem  was  appointed  for  her,  and 
he  consented  to  the  consolidation  of  the  two  suits  and,  it  would  seem,  to  the  deciee 
rendered. 

Subsequently,  upon  appeal  to  the  Supreme  Court  of  the  State,  the  decree  of  the 
District  Court  in  the  consolidated  suit  was  reversed,  on  the  ground  that  no  sufficient 
aervice  of  summons  had  been  made  upon  the  infant  Franklina  in  the  case  brought 
by  Eaton ;  and  that,  until  such  service,  no  guardian  ad  litem  could  be  appointed  for 
her;  and  on  the  additional  ground  that  the  evidence  presented  had  not  established 
a  co-partnership  between  William  H.  Gray,  and  the  deceased.  The  case  was, 
accordingly,  remanded  to  the  District  Court ;  and  subsequently,  the  two  suits,  after 
being  on  the  calendar  for  trial  for  nearly  a  year,  were  dismissed.  The  plaintiff 
acquired  his  interest  and  brought  the  present  action  after  this  dismissal. 

When  the  case  was  originally  here,  the  Circuit  Court  decided  that  the  record  in 
the  suits  of  Gray  and  Eaton,  in  the  District  Court,  did  not  show  that  due  service  of 
summons  by  publication  had  not  been  made  upon  the  infant  Franklina,  and  as  the 
I>istrict  Court  was  a  superior  court  of  general  jurisdiction,  it  must  be  presumed  to 
have  had  jurisdiction  of  the  subject-matter,  and  of  the  parties  in  those  suits ;  and 
that,  in  consequence,  the  sale  and  conveyance  under  the  decree,  notwithstanding  its 
subsequent  reversal  on  the  grounds  stated,  passed  a  good  title  to  the  purchaser;  the 
Court  holding  that,  where  a  record  of  a  judgment  of  a  superior  court  of  gen- 
eral jurisdiction  was  assailed  collaterally,  it  was  not  enough  that  the  record  did 
not  affirmatively  show  jurisdiction,  but  that  it  must  affirmatively  show  that  the  Court 
did  not  have  jurisdiction,  or  its  judgment  would  be  valid  until  reversed  on  appeal 
or  vacated  in  some  direct  proceeding  taken  for  that  purpose.  And  so  the  Court  said 
that  ''at  the  time  of  the  sale,  a  purchaser  was  entitled  to  rely  upon  the  validity  of 
the  decree  (in  the  consolidated  suit),  unless  it  affirmatively  appeared  on  the  face  of 
the  record  that  the  Court  had  no  jurisdiction  of  the  infant.'' 

But  the  Supreme  Court  of  the  United  States,  took  a  different  view  of  the  case, 
and  held  that  the  adjudication  of  the  Supreme  Court  of  the  State,  that  no  sufficient 
service  of  summons  was  ever  made  upon  the  infant  Franklina,  and  that  until  ser- 
vice no  guardian  ad  litem  could  be  appointed  for  her,  was  an  adjudication  that  the 
jurisdiction  of  the  District  Court  over  her  had  never  attached  and  that  this  adjudi- 
cation was  cbnclusive  and  binding  upon  the  Circuit  Court  and  every  other  Court, 
when  brought  before  it  for  consideration.  Into  its  soundness  the  Circuit  Court  could 
not  look ;  for  it  possessed  no  revisory  power  over  the  decisions  of  the  Supreme 
Court  of  the  State.  The  adjudication  constituted  the  law  of  that  case,  and  settled, 
for  all  possible  controversies,  the  character  of  the  District  Court  Bendered  with- 
out joriadiction,  that  the  decree  was  always  void,  so  far  as  it  affected  the  rights  of 
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the  infant  l^ranklina,  and  unayailing  to  sapport  any  prooeedings  under  it  affecting 
her  title. 

Bat  the  Supreme  Court  of  the  United  States  in  its  decision  went  still  further,  and 
held  that  the  rule  stated  hy  the  Circuit  Court,  as  to  the  presumptions  which  the  law 
implies  in  support  of  the  judgments  of  superior  courts  of  general  jurisdiction,  was 
subject  to  many  exceptions  and  qualifications,  and  had  no  application  to  the  case  at 
bar ;  that  such  presumptions  were  limited  to  jurisdiction  over  persons  within  the 
territorial  limits  of  the  Courts,  persons  who  could  be  readied  by  their  process,  and 
also  over  proceedings  which  were  in  accordance  with  the  course  of  the  common  law. 
In  these  latter  particulars,  the  decision  was  in  affirmation  of  doctrines  asserted  by 
the  Circuit  Court  in  an  elaborate  and  carefully  considered  opinion,  delivered  in 
1866,  in  ^e  case  of  Oray  v.  Larimore,  which  grew  out  of  the  sale  under  the  same 
decree  of  the  District  Court  which  is  now  before  us.  The  doctrines  there  asserted 
were  followed  in  the  subsequent  case  of  Chay  v.  Murphy  and,  until  the  decision  of 
this  case  by  the  present  Circuit  Judge,  were  not  regarded  as  open  to  contestation  in 
the  Circuit  Court  In  this  case  they  were  overruled  by  him  upon  the  supposed  obli* 
gation  of  the  Court  to  follow  a  decision  of  the  Sapreme  Court  of  the  State  in  Hahn 
V.  Kdhff  rendered  in  1868  (34  Cal.,  391).  And  to  that  case,  frequent  reference  has 
been  made  by  counsel  on  the  present  trial,  and  some  of  its  positions  have  been 
pressed  with  great  earnestness,  as  though  they  were  decisive  of  the  points  now  under 
consideration.  That  case  was  cited  to  the  Supreme  Court  of  the  United  States. 
Extracts  from  the  opinion  in  the  case  constituted  the  principal  argument  before  that 
Court  of  one  of  the  counsel  of  the  defendants;  and  if  its  positions  were  not 
expressly  mentioned  in  the  opinion  of  that  Court,  it  was  not  because  they  had  no( 
been  carefully  considered. 

That  case  was  brought  to  quiet  the  title  to  a  tract  of  land  in  Alameda  County,  and 
to  restrain  its  sale.  The  plaintiff  asserted  to  the  premises  by  virtue  of  a  sale  under  a 
judgment  recovered  for  the  deficiency  remaining  of  a  mortgage  debt,  after  applicatioo 
of  the  proceeds  received  upon  a  sale  of  the  property  mortgaged.  The  suit  in  which 
the  mortgage  was  foreclosed,  and  judgment  for  the  deficiency  rendered,  was  prose- 
cuted without  personal  service  upon  the  defendant,  upon  publication  of  summons ; 
and  the  validity  of  the  judgment  was  assailed  upon  the  alleged  ground  that  the 
attempted  service  of  the  summons  by  publication  was  defective  and  void.  The  decree 
however  recited  that  it  appeared  to  the  Court  that  the  summons  and  complaint  had 
been  "duly  served  on  the  defendants  according  to  law  and  the  order  of  the  Judge  of 
the  Court ;"  and  the  Supi*eme  Court  of  the  State  held  that  this  recital  was  a  just 
adjudication  upon  the  point,  and  was  as  conclusive  upon  the  parties  as  any  other  fiict 
decided,  provided  it  did  not  affirmatively  appear,  from  other  portions  of  the  record, 
that  the  recital  was  untrue.  As  there  was  no  direct  contradiction  of  the  recital,  and 
as  no  other  objection  than  the  one  mentioned  was  taken,  this  ruling,  as  to  the  effect  of 
the  recital,  disposed  of  the  case  and  necessitated  a  reversal  of  the  decree  below.  The 
Court,  however,  in  its  opinion,  did  not  confine  its  consideration  to  this  point,  but  pro- 
ceeded to  lay  down  certain  general  rules  as  to  the  presumptions  of  jurisdiction  attend- 
ant upon  the  judgments  of  superior  courts  of  general  jurisdiction,  and  to  decluc 
what  constates  the  record  in  this  State  of  such  judgments,  and  the  conditions  upon 
which  they  may  be  collaterally  assailed.  Among  other  things,  it  asserted  in  sub- 
stance, and  so  far  as  anything  in  an  opinion  can  be  deemed  an  adjudication,  which 
is  not  necessary  to  the  decision,  it  adjudged : 

1st.  That  a  judgment  of  a  court  of  general  jurisdiction  could  not  be  attacked 
collaterally,  except  for  matters  apparent  upon  iU  record ;  that  it  was  sot  neoessuy 
that  the  jurisdiction  of  the  court  should  affirmatively  appear  upon  the  rocord,  bat 
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that,  m  the  absence  firom  the  record  of  matters  affirmatiyelj  disclosing  a  want  of 
jurisdiction,  either  over  the  subject-matter  of  the  action  or  the  person  of  the  defend- 
ant, such  jurisdiction  would  be  conclnsivelj  presumed;  and  that  this  conclusive  pre- 
sumption prevailed  in  all  cases  without  reference  to  the  character  of  the  proceedings^ 
or  the  residence  of  the  parties  against  whom  they  were  taken. 

2d.  That  in  this  State  such  record  of  the  court  consists  only  of  the  papers  and 
proceedings  which  compose  what  is  designated  in  the  Code  of  Procedure  as  the  judg- 
ment roll ;  and,  where  jurisdiction  is  exercised  over  persons  without  the  territorial 
limits  of  the  court  hj  constructive  service  upon  them  by  publication  of  summons  and 
judgment  by  default  is  rendered  upon  such  service,  the  record  need  not  contain  cer- 
tain material  proceedings,  without  which  jurisdiction  can  not  attach,  or  any  recital 
or  evidence  of  such  proceedings,  because  the  Legislature  has  not  directed  such  pro- 
ceedings to  be  incorporated  into  the  so-called  judgment  roll. 

We  do  not  regard  the  case  at  bar  as  one  where  any  collateral  attack  is  made 
upon  a  judgment  of  a  superior  court  of  general  jurisdiction.  The  decree  in  the  con- 
solidated suit  of  Gray  and  Eaton  is  not  here  attacked  collaterally  in  any  proper 
meaning  of  that  term.  The  adjudication  of  the  appellate  Court  in  the  same  case 
upon  the  character  of  that  decree  is  not  offered  by  way  of  collateral  attack ;  it  is  the 
exhibition  of  the  result  of  a  direct  proceeding  with  reference  to  that  decree  had  on 
appeal.  When  we  speak  of  a  collateral  attack,  we  refer  to  the  presentation  of  grounds 
of  invalidity,  other  than  those  which  have  been  established  by  the  prosecution  of  a 
writ  of  errsr,  or  an  appeal,  or  some  other  direct  proceeding  to  vacate  the  judgment. 
We  will  nevertheless  examine  the  positions  advanced  by  the  Supreme  Court  of  the 
State,  in  the  case  named. 

Before  proceeding,  however,  to  this  examination,  it  is  proper  to  say  a  few  words 
respecting  the  light  in  which  the  ruling  of  the  State  Court  in  ihat  case  is  to  be 
regarded  in  this  Court,  and  the  right  of  this  Court  to  look  into  the  jurisdiction  of  a 
State  Court  when  its  judgment  is  produced  in  evidence. 

In  the  first  place,  the  ruling  of  the  State  Court  in  Hahn  v.  Kellyy  except  so  far  as 
it  gives  a  construction  to  the  statute  of  the  State,  is  not  binding  upon  this  Court.  In 
all  that  relates  to  the  presumptions  which  attend  the  acts  of  the  superior  courts  and 
the  circumstances  under  which  they  may  be  assailed,  it  stands  like  the  ruling  of  any 
other  court,  entitled  to  respect  and  consideration  for  the  learning  and  ability  of  its 
members,  but  possessing  no  obligatory  force.  ''Where  private  righfe,"  says  the 
Supreme  Court  of  the  United  States,  in  Chicago  City  v.  BMinSy  2  Black,  429^ 
"are  to  be  determined  by  the  appijeation  of  common  law  rules  alone,  this  Court  (andl 
the  same  is  true  of  the  Grcuit  Court,)  though  entertaining  for  State  tribunals  the 
highest  respect,  does  not  feel  bound  by  their  decision."  "It  is  undoubtedly  true  in 
general,'*  says  the  same  Court  in  another  case,  (AlcoU  v.  Supervisor,  16  Wall.,  687,) 
"that  this  Court  does  follow  the  decisions  of  the  highest  Courts  of  the  States,  respect- 
ing local  questions  peculiar  to  themselves,  or  respecting  the  construction  of  their  own 
constitutions  and  laws.  But  it  must  be  kept  in  mind,  that  it  is  only  decisions  upon 
local  questions,  those  which  are  peculiar  to  the  several  States,  or  adjudications  upon 
the  meaning  of  the  constitutions  or  statutes  of  a  State  which  the  Federal  Courts  adopt 
as  rules  for  their  own  judgments."  The  ruling  of  the  State  Court  in  Hahn  v.  KdLy^ 
except  so  far  as  it  gives  a  construction  to  the  State  statute,  relates  to  matters  of 
general  law,  and  not  to  questions  of  a  local  character  peculiar  only  to  the  State.  If  the 
ruling  of  the  Court  be  correct,  it  applies  not  merely  to  judgments  of  the  superior 
ooutB  of  general  jurisdiction  existing  in  California,  but  to  the  judgments  of  such 
oonztB  existing  in  all  other  States. 
In  the  second  place,  whilst  the  Courts  of  the  United  States  are  not  foreign  Cou' 
VOL.  Ill — NO.  IV — 7. 
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in  their  relation  to  the  State  Courts,  they  are  Courtu  of  a  different  aovereigntj,  ezer* 
<;i8ing  a  distinct  and  independent  jurisdiction,  and  are  bound  to  give  to  the  judgments 
of  the  State  Courts  only  the  same  faith  and  credit  whicii  the  Courts  of  another  State 
are  bound  to  give  to  them.  And  it  is  well  settled,  that  neither  the  oonstitutional 
requirement,  providing  that  ''full  faith  and  credit  shall  be  given  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State,"  nor  the  Act  of  Congrefe  pro- 
viding for  the  mode  of  authenticating  such  acts,  records  and  proceedings,  (May  26, 
1790,)  and  declaring  "that  when  thus  authenticated,  they  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  Courts  of  the  State  from  which  the  records  are  or  shall  be  taken,"  pre- 
cludes an  inquiry  into  the  jurisdiction  of  the  Court  in  which  the  judgment  was  given, 
or  the  right  of  .the  State  to  exercise  authority  over  the  parties,  or  the  subject-matter  of 
the  judgment.  As  was  said  in  Christmas  v.  BusseU^  5  Wall.,  306,  the  judgments  of  the 
Courts  of  one  State  are  not  foreign  judgments  in  another  State  under  the  Constitu- 
tion and  Act  of  Congress,  nor  are  they  domestic  judgments  in  every  sense;  because 
they  are  not  the  proper  foundation  of  final  process,  except  in  the  State  where  they 
were  rendered ;  and  they  are  open  to  inquiry  as  to  the  jurisdiction  of  the  Court  and 
notice  to  the  defendant. 

I'he  Act  of  Congress  goes,  perhaps,  further  than  the  Constitutional  requirement 
wliich  relates  to  the  faith  and  credit  to  be  given  tn  each  State  to  the  public  acts, 
records  and  judicial  proceeding  of  every  other  State,  inasmuch  as  it  declares  the  effect 
of  the  records  and  judicial  proceedings  of  the  States  when  authenticated,  as  provided 
"in  every  Court  within  the  United  States"  thus  making  its  provisions  applicable  to  the 
Federal  Courts  as  well  as  to  the  Courts  of  the  States.  The  power  of  Congress  to  pre- 
scribe the  manner  in  which  the  records  of  the  States  shall  be  proved  in  the  National 
Courts,  and  the  effect  which  shall  be  given  to  them,  is  independent  of  the  Constitu- 
tional provision.  Still  the  law  is  to  have  the  same  construction  in  its  application 
to  the  National  Courts  as  to  the  State  Courts.  It  leaves  untouched  the  general 
principle,  that  the  jurisdiction  of  every  court  is  open  to  inquiry,  when  produced  in 
the  courts  of  another  sovereignty. 

The  Circuit  Court  of  the  United  Sta,te8  for  the  District  of  California  has  the  same 
authority  to  examine  into  the  jurisdiction  of  a  State  Court  of  CaHfomia,  when  its 
.  judgment  is  produced,  as  the  Circuit  Court  of  the  United  States  for  the  District  of 
New  York  has,  when  the  same  judgment  is  produced  before  that  tribunal.  All  the 
K!)ircuit  Courts  of  the  United  States  have  the  same  relation  to  the  State  Courts;  and 
^each  will  take  notice  of  and  administel',  in  proper  case,  the  laws  of  the  Stales.  This 
Court,  for  example,  will  take  notice  of,  and,  in  a  proper  case,  administer  the  law  of 
New  York,  just  as  it  will  take  notice  of  and  administer  the  law  of  this  State.  In  all 
cases  the  jurisdiction  of  a  State  Court  may  be  inquired  into ;  but  the  inquiry  can  pro* 
oeed  no  further ;  the  jurisdiction  existing,  the  merits  of  the  controversy  involved  are 
not  open  to  examination. 

We  recur  now  to  the  rulings  in  Hahn  v.  Kelly.  The  first  position,  that  whoi  a 
judgment  of  a  court  of  general  jurisdiction  is  produced  in  evidence,  it  can  only  be 
collaterally  attacked  for  matters  apparent  upon  its  record,  and  that,  in  the  absence 
of  such  matters,  the  jurisdiction  of  the  Court  must  be  conclusively  presumed,  ip,  with 
certain  qualifications  and  exceptions,  undoubtedly  correct.  These  qualifications  and 
exceptions  arise  where  the  proceedings  of  the  parties  against  whom  they  are  taken 
are  without  the  ordinary  juriwiiction  of  the  Court,  and  can  only  be  brought  within  it 
by  pursuing  special  statutory  provisions.  As  we  had  occasion  to  obe«-ve  in  a 
previous  case,  "All  courts,  even  such  as  are  designated  courts  of  superior  or  general 
authority,  are  more  or  less  limited  in  their  jurisdiction ;  they  are  limited  to  a  paittc* 
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ular  kind  of  caseB,  sacbaB  civri  or  criminal;  or  to  particular  modes  of  administering 
'«liefy  snch  as  legal  or  eqaitable;  or  to  transactions  of  a  special  character,  such  as 
may  arise  upon  the  high  seas;  or  to  the  use  of  particular  process  in  the  enforcement 
of  their  judgments  :**  Norton  y.  Meader,  When  we  speak  of  a  court  of  general 
jurisdiction  in  civil  cases,  we  do  not  mean  one  which  has  jurisdiction  over  all  sub- 
jects, and  all  persons,  and  of  all  process;  but  we  mean  one  which  exercises  a 
general  jurisdiction,  in  law  or  equity,  according  to  the  well-established  principles 
known  to  those  departments  of  jurisprudence,  over  subjects  and  persons  within  cer- 
tain defined  territorial  limits.  When  a  judgment  of  such  a  court  is  produced,  relating 
to  a  matter  falling  within  the  general  scope  of  its  powers,  the  jurisdiction  of  the 
Court  will  be  presumed,  even  in  the  absence  of  the  formal  proceedings  or  steps  by 
which  the  jurisdiction  was  obtained;  and  such  jurisdiction  can  not  ordinarily  be 
Assailed,  except  on  writ  of  error  or  appeal,  or  by  some  other  direct  proceeding.  But 
when  the  judgment  of  such  a  Court  relates  to  a  matter  not  falling  within  the  general 
scope  of  its  powers,  and  the  authority  of  the  Court  over  the  subject  can  only  be  exer- 
cised  in  a  prescribed  manner,  not  according  to  the  course  of  the  common  law ;  or  the 
judgment  is  against  a  party  without  the  territorial,  limits  of  the  Court,  who  was  not 
served  within  those  limits,  and  did  not  appear  to  the  action,  no  such  presumption 
of  jurisdiction  can  arise.  The  judgment,  being  as  to  its  subject-matter  or  persons, 
out  of  its  ordinary  jurisdiction,  authority  for  its  rendition  must  appear  upon  the  face 
of  its  record.  In  other  words,  there  is  no  presumption  in  favor  of  the  judgments  of 
courts  of  general  jurisdiction,  except  as  to  matters  and  persons  falling  within  the  scope 
of  that  general  jurisdiction.  When  the  proceeding  is  special  and  outside  of  that 
general  scope,  either  as  to  subjects  or  persons,  the  presumption  ceases,  and  the  record 
must  show  a  compliance  with  the  special  authority,  by  which  the  extraordinary  juris- 
diction is  exercised.  This  doctrine  is  an  obvious  deduction  from  principle,  and  is 
■ga stained  by  adjudged  cases  almost  without  number,  in  the  highest  Courts  of  the 
several  ft  ites,  and  in  the  Supreme  Court  of  the  United  States.  There  is  running  all 
through  the  reports  the  emphatic  declaration  of  the  common  law  courts,  that  a  special 
authority,  conferred  even  upon  a  court  of  general  jurisdiction,  which  is  exercised  in 
a  mode  different  from  the  course  of  the  common  law,  must  be  strictly  pursued,  and  the 
record  must  disclose  the  jurisdiction  of  the  Court.  On  this  subject  the  cases  speak  a 
uniform  language,  with  scarcely  a  dissentient  voice. 

The  tribunals  of  one  State  have  no  jurisdiction,  and  can  have  none,  over  persons 
or  property  without  its  territorial  limits.  Their  authority  is  necessarily  circum- 
flcribed  by  the  linits  of  the  sovereignty  creating  them.  Any  exertion  of  authority 
beyond  those  limits  would  be  deemed,  as  stated  in  I^Arey  v.  Ketchum,  11  How.,  174, 
in  every  other  forum,  an  illegitimate  assumption  of  power,  and  be  resisted  as  mere 
ftbuse. 

But  over  property  and  persons  within  those  limits  the  authority  of  the  State  is 
eupreme,  except  as  restrained  by  the  Federal  Constitution.  When,  therefore,  prop- 
erty thus  situated  is  held  by  parties  resident  without  the  State,  or  absent  from  it,  and 
thus  beyond  the  reach  of  the  process  of  its  Courts,  the  admitted  jurisdiction  of  the  State 
over  the  property  would  be  defeated,  if  a  substituted  service  upon  the  parties  were 
not  permitted.  Accordingly,  under  special  circumstances,  upon  the  presentation  of 
particular  proofs,  substituted  service,  in  lieu  of  personal  service,  is  allowed  by 
Statute  in  nearly  all  the  States,  so  as  to  subject  the  property  of  a  non-resident  or 
absent  party  to  such  disposition  by  their  tribunals  as  may  be  necessary  to  protect 
ihe  rights  of  their  own  citizens.  In  this  State,  the  statute,  in  terms,  allows  a  con- 
structed or  substituted  service  in  all  cases,  whether  upon  contract  or  for  torts,  where 
the  person  on  whom  the  service  is  to  be  made  is  a  non-resident  of  the  State  or  is 
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absent  from  it,  whether  the  action  be  directed  against  property  within  the  State,  or 
merely  for  the  recovery  of  a  personal  judgment  against  the  defendant.  But  so  far 
as  the  statute  authorizes,  upon  such  substituted  service,  a  personal  judgment 
against  a  non-resident,  except  as  a  means  of  reaching  property  situated  at  the  time 
within  the  State,  or  affecting  some  interest  therein,  or  determining  the  slatus  of  the 
plaintiff  with  respect  to  such  non-resident,  it  can  not  be  sustained  as  a  legitimate 
exercise  of  legislative  power.  A  pure  personal  judgment,  not  used  as  a  means  of 
reaching  property  at  the  time,  in  the  State,  or  affecting  some  interest  therein,  or 
determining  the  status  of  the  plaintiff,  rendered  against  a  non-resident  of  the 
State,  not  having  been  personally  served  within  its  limits,  and  not  appearing  to  the 
action,  would  not  be  a  judicial  determination  of  the  rights  of  the  parties,  but  an  arbi- 
trary declaration  by  the  tribunals  of  the  State,  as  to  the  liability  of  a  party  over 
whose  person  and  property  they  had  no  control.  The  validity  of  the  statute  can 
only  be  sustained  by  restricting  its  application  to  cases  where,  in  connection  with 
the  process  against  the  person,  property  in  the  State  is  brought  under  the  control  of 
the  Court  and  subjected  to  its  judgment,  or  where  the  judgment  is  sought  simply  as 
a  means  of  reaching  such  property  or  affecting  some  interest  therein,  or  to  cases 
where  the  action  relates  to  the  personal  status  of  the  plaintiff  in  the  State. 

Aliens  at  peace  with  the  United  States,  are  allowed  aooeas  to  the  Courts  of  the 
States,  and  unless  the  statute  be  limited  in  its  application  as  stated,  we  must  accept 
the  conclusion  that  personal  judgments  for  torts  by  one  alien  against  another, 
neither  of  whom  has  ever  been  within  our  borders,  may  be  recovered  without  per- 
sonal service,  by  publication,  and  subsequently  enforced  against  any  property 
belonging  to  the  defendant,  that  may,  by  chance,  be  brought  into  the  country.  It 
would,  certainly,  be  a  strange  application  of  the  statute  if  an  inhabitant  of  Asia 
could  recover  in  that  way  in  our  Courts  a  personal  judgment  for  an  alleged  tort 
committed  against  him  in  his  own  country  by  one  of  his  countrymen. 

An  attachment  of  the  property  of  a  non-resident  is  allowed  by  the  law  of  this 
State  in  all  actions  upon  contracts,  express  or  implied.  This  remedy,  with  the  ordi- 
nary  power  of  a  court  of  equity  to  enforce  mortgages  and  other  liens,  and  to  take 
property  into  its  custody  where  there  is  danger  of  its  removal  beyond  the  State  or  of 
being  wasted,  and  the  information  imparted  to  third  parties  by  filing  a  notice  of  lis 
pendeMy  where  an  interest  in  real  property  is  the  subject  of  the  litigation,  affords 
sufficient  protection  to  citizens  of  the  State  without  the  assumption  of  any  territo- 
rial jurisdiction  over  non-residents.  Be  this  as  it  may,  any  such  assumption  can 
find  no  support  in  any  principle  of  natural  justice  or  constitutional  law. 

''Where  a  party  is  within  a  territory,"  says  Mr.  Justice  Story,  in  Pieqniet  v.  iftrof^ 
5  Mason,  43,  ''he  may  justly  be  subjected  to  its  process,  and  bound  personally  by  the 
judgment  pronounced  on  such  process  against  him.  Where  he  is  not  within  such 
territory,  and  is  not  personally  subject  to  its  laws,  if,  on  account  of  his  supposed  or 
actual  property  being  within  the  territory,  process  by  the  local  laws  may,  by  attach- 
ment, go  to  compel  his  appearance,  and  for  his  default  to  appear,  judgment  may  be 
pronounced  against  him,  such  a  judgment  must,  upon  general  principles,  be  deemed 
only  to  bind  him  to  the  extent  of  such  property,  and  can  not  have  the  effect  of  a 
conclusive  judgment  in  penonam,  for  the  plain  reason  that,  except  so  far  as  the 
property  is  concerned,  it  is  a  judgment  coram  non  judiee,  ....  The 
principles  of  the  common  law  (which  are  never  to  be  lost  sight  of  in  the  construc- 
tion of  our  own  statutes),  proceed  yet  further.  In  general,  it  may  be  said,  that  they 
authorise  no  judgment  against  a  party,  until  after  his  appearance  in  Court.  He 
may  be  taken  on  a  capiat,  and  brought  into  Court,  or  distrained  by  attachment  and 
other  process  against  his  property  to  compel  his  appearance,  and  for  non-appear- 
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ance  be  outlawed.  Bat  still,  eyen  thoagh  a  subject,  and  within  the  kingdom,  the 
judgment  against  him  can  take  place  only  after  such  appearance.  So  anxious  was 
the  common  law  to  guard  the  rights  of  private  persons  from  judgments  obtained 
without  notice  and  regular  personal  appearance  in  Court." 

''Jurisdiction  is  acquired,''  says  the  Supreme  Court  in  BomoelTs  Lessee  v.  Otis 
9  Howard,  348,  ''in  one  of  two  modes,  first,  as  against  the  person  of  the  defendant 
by  the  serrice  of  the  process ;  or,  secondly,  by  a  procedure  against  the  property  of 
the  defendant  within  the  jurisdiction  of  the  Court.  In  the  latter  case,  the  defend- 
ant is  not  personally  bound  by  the  judgment  beyond  the  property  in  question. 
And  it  is  immaterial  whether  the  proceeding  against  the  property  be  by  attachment 
or  a  bill  in  chancery.    It  must  be  substantially  a  proceeding  in  rem  J* 

A  substituted  service  is  usually  made  in  the  form  of  a  notice  publi«hed  in  the 
public  journals,  as  in  this  State.  "But  such  notice,"  says  Cooley  (p.  404),  in  his 
treatise  on  Constitutional  Limitations,  "is  restricted  in  its  legal  effect,  and  can  not 
be  made  available  for  all  purposes.  It  will  enable  the  Court  to  give  effect  to  the 
proceeding  so  far  as  it  is  one  in  rem,  but  when  the  res  is  disposed  of,  the  authority  of 
the  Court  ceases.  The  statute  may  give  it  effect  so  far  as  the  subject-matter  of  the 
proceeding  is  within  the  limits,  and,  therefore,  under  the  control  of  the  State,  but 
the  notice  can  not  be  made  to  stand  in  the  place  of  process,  so  as  to  subject  the 
defendant  to  a  valid  judgment  against  him  personally.  In  attachment  proceedings, 
the  published  notice  may  be  sufficient  to  enable  the  plaintiff  to  obtain  a  judgment 
which  he  can  enforce  by  sale  of  the  property  attached,  but  for  any  other  purpose 
such  judgment  would  be  ineffectual.  The  defendant  could  not  be  followed  into 
another  State  or  country,  and  there  have  recovery  against  him  upon  the  judgment 
as  an  established  demand.  The  fact  that  process  was  not  per^sonally  served,  is  a 
conclusive  objection  to  the  judgment  as  a  personal  claim,  unless  the  defendant 
caused  his  appearance  to  be  entered  in  the  attachment  proceedings.  Where  a  party 
has  property  in  a  State,  and  resides  elsewhere,  his  property  is  justly  subject  to  all 
valid  claims  that  may  exist  against  him  there,  but  beyond  this,  due  process  of 
law  would  require  appearance  or  personal  service  before  the  defendant  could  be 
personally  bound  by  any  judgment  rendered." 

In  Cooper  t.  Reynolds,  10  Wall.,  308,  similar  doctrines  are  laid  down  by  the 
Sapreme  Court  of  the  United  States.  In  that  case,  the  plaintiff  had  sued  the  defend- 
ants in  Tennessee  for  false  imprisonment,  and  upon  affidavit  that  none  of  them 
were  to  be  found  in  his  county,  sued  out  a  writ  of  attachment  against  their  property. 
Publication  was  ordered  by  the  Court,  notifying  them  to  appear  and  plead,  answer 
or  demur,  or  that  the  suit  would  be  taken  as  confessed,  and  proceeded  in  ex  parte  as 
to  them.  Publication  was  had,  and  the  defendants  having  made  default,  judgment 
was  entered  against  them,  and  the  attached  property  was  sold  under  it.  ^he  pur- 
chaser having  been  put  into  possession,  the  original  owner  brought  ejectment  for  the 
premises.  In  considering  the  character  of  the  attachment  suit,  the  Court,  speaking 
through  Mr.  Justice  Miller,  said :  "Its  essential  purpose  or  nature  is  to  establish, 
by  the  judgment  of  the  Court,  a  demand  against  the  defendant,  and  to  subject  his 
property,  lying  within  the  territorial  jurisdiction  of  the  Court,  to  the  payment  of 
that  demand. 

'^But  the  plaintiff  is  met  at  the  commencement  of  his  proceedings  by  the  fact  that 
the  defendant  is  not  within  that  territorial  jurisdiction,  and  can  not  be  served 
with  any  prooeie  by  which  he  can  be  brought  personally  within  the  power  of  the 
Court.  For  this  difficulty  the  State  has  provided  a  remedy.  It  says  that,  upon 
affidavit  being  made  of  that  fact,  a  writ  of  attachment  may  be  issued  and  levied 
on  any  of  the  defendant's  property,  and  a  publication  may  be  made  warning  him  to 
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appear,  and  that  therealter  the  Court  may  proceed  in  the  ca^e,. whether  he  appears 
or  not. 

*'If  the  defendant  appears,  the  cause  becomes  mainly  a  suit  in  penomamif  with,  the^ 
added  incident  that  the::  property  attached  remains  liable,  under  the  control  of  the 
Court,  to  answer  any  demand  which-  may  be  established  against  the  defendant  by 
the  final  judgment  of  the  Court  But,,  if  there  is  no  appearance  of  the  defendant, 
and  no  service  of  process  on  him,  the  case  becomes,  in  its  essential  nature,  a  pro- 
ceeding in  renif  the  only  effect  of  which  is  to  subject  the  property  attached  to  the 
payment  of  the  demand  which  the  Court  may  find  to  be  due  to  the  plaintifi. 

''That  such  is  the  nature  of  this  proceeding  in  this. latter  class  of  cases,  is  clearly 
evinced  by  two  well-established  propositions  First,  the  judgment  of  the  Court, 
though  in  form  a  personal  judgment  against  the  defendant,  has  no  effect  beyond 
the  property  attached  in  that  suit.  No  general  execution  can  be  issued  for  any 
balance  unpaid  after  the  attached  property  is  exhausted.  No  suit  can  be  main- 
tained on  such  a  judgment  in  the  same  Court  or  in  any  other ;  nor  can  it  be  used  as 
evidence  in  any  other  proceeding  not  affecting  the  attached  property;  nor  could  the 
costs  in  that  proceeding  be  collected  of  defendant  out  of  any  other  property  than 
that  attached  in  the  suit.  Second,  the  Court,  in  such  a  suit,  can  not  proceed  unless 
the  officer  finds  some  property  of  defendant  on  which  to  levy  the  writ  of  attachment. 
A  return,  that  none  can  be  found,  is  the  end  of  the  case,  and  deprives  the  Court  of 
further  jurisdiction,  though  the  publication  may  have  been  duly  made  and  proven 
in  Court.*- 

The  writer  of  the  present  opinion  thought  some  of  the  objections  taken  to  the 
preliminary  proceedings  in  the  attachment  suit  referred  to  were  well  founded,  and 
dissented  from  the  judgment  of  the  Court ;  but,  in  the  doetriue  laid  down  in  the 
above  citation,  he  always  has  concurred.  It  is,  in  our  judgment,  the  true  doctrine, 
and  the  only  doctrine  which  is  couHistent  with  any  just  protection  to  the  citixens  of 
other  States.  Such  is  the  constant  intercourse  between  citizens  of  different  Slates  at 
the  present  time,  that  the  greatest  insecurity  to  property  would  exist,  if  purely  pei^ 
sonal  judgments  obtained  er  porfe,  without  personal  citation,  upon  mere  publication 
of  notice,  which,-  in  the  great  majority  of  cases,  would  never  be  seen  by  the  parties 
interested,  could  be  made  available  for  the  seizure  of  property  afterwards  brought 
within  the  State.  That  law  would  be  intolerable,  if  valid,  which  would  permit 
citizens  of  another  State  to  come  into  this  State  and  recover  pergonal  judgments  for 
all  sorts  of  torts  and  contracts,  upon  mere  service  by  publication  against  citixens  of 
different  States,  who  have  never  been  within  the  State  or  possessed  any  property 
therein.  If  such  judgments  could  be  upheld,  they  would  become  the  frequent 
instruments  of  fraud  in  the  hands  of  the  unscrupulous,  and  be  sprung  on  the  prop* 
erty  of  the  unsuspecting  defendants  when  the  transactions  giving  rise  to  the  judg- 
ments have  passed  from  their  memory,  or.  the  evidence  respecting  the  transactions 
has  perished?  We  do  not  think  it  within  the  competency  of  the  Legislature  to  invest 
its  tribunals  with  authority  having  any  such  reach  and  force ;  certainly  no  pre- 
sumption in  favor  of  their  jurisdiction  can  arise  when  a  judgment  of  this  charac- 
ter is  produced  against  a  non-sesident  who  hasnever  been  within  the  State,  and  did 
not  appear  to  the  action  :  Hare  &  Wallace's  Notes  to  Smith's  Leading  Cases,  voL 
1,  p.  838 ;  Picquet  v.  Swarif  5  Mason,  535 ;  Monroe  v.  Douglan,  4  Sand.  Ch.,  182.* 

^  In  OcMey  ▼.  Anpinwall^  4th  Cometock,  58(i,  Mr.  Chief  Justice  Bronson,  in  deUverins  the 
opinion  of  the  Coart  of  Appeals  of  New  York,  said:  "When  the  Courtji  of  any  State  render 
a  judKment  against  one  who  was  not  a  citizen  of  that  State  and  was  not  broufpht  into  Court* 
the  judgment  is  held  absolutely  void  everywhere  else,  although  it  may  have  beeu  expresclj 
authorized  by  the  Legislature  of  the  State  where  it  was  rendered.  I  doubt  whether  such  a 
Judgment  is  of  any  foroe  in  the  State  where  it  was  rendered.    Under  our  form  of  Goren* 
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The  second  position  laid  down  in  Hahn  v.  Kelly,  requires  us  to  consider  what 
papers  and  proceedings  constitute  the  record  of  a  Court  of  general  jurisdiction, 
which  may  be  looked  into  when  a  judgment  of  that  Court,  rendered  against  a  per- 
son without  the  territorial  limits  of  the  Court,  upon  constructive  service  by  publica- 
tion, is  assailed  collaterally  for  want  of  jurisdiction.'  In  that  case,  it  is  held  that 
such  record  consists  only  of  the  papers  and  proceedings  which  compose  what  is  des- 
ignated in  the  Code  of  Procedure  as  the  judgment  roll,  and  that  it  need  not  contain 
the  affidavit  of  the  party  and  the  order  of  the  Court,  without  which  constructive 
service  of  the  summons  by  publication  can  not  be  made. 

The  statute  authorizing  constructive  service  by  publication  of  summons  upon  non- 
resident and  absent  parties,  requires  certain  facts  to  be  presented  by  affidavit  to  the 
Court  in  which  the  action  is  pending,  or  to  a  Judge  thereof,  or  to  a  County  Judge. 
If  it  appear  upon  such  presentation,  to  the  satisfaction  of  the  Court  or  Judge,  that 
the  facts  exist,  an  order  may  be  made  for  the  publication  of  the  summons,  and  such 
order  must  prescribe  the  period  and  designate  the  paper  in  which  the  publication 
is  to  be  made,  and  if  the  residence  of  the  defendant  be  known,  the  order  must  also  direct 
a  copy  of  the  summons  and  complaint  to  be  forthwith  deposited  in  the  post  office, 
directed  to  him  at  his  place  of  residence.  The  service  of  the  summons  is  deemed 
complete  at  the  expiration  of  the  time  prescribed  by  the  order  for  publication. 

The  statute,  in  the  same  title  which  treats  of  the  manner  of  commencing  civil 
actions,  after  stating  the  manner  in.  which  service  shall  be  made  in  case  of  personal 
service,  and  in  case  of  service  by  publication,  provides  in  sections  almost  immedi- 
ately following,  that  "Proof  of  the  service  of  summons  shall  be  as  follows:  1. 
If  served  by  the  sheriil,  his  certificate  thereof.  2.  If  served  by  any  other  person, 
his  affidavit  thereof.  3.  In  case  of  publication,  the  affidavit  of  the  printer  or  his 
foreman,  or  principal  clerk,  showing  the  same ;  and  on  an  affidavit  of  a  deposit  of 
a  copy  of  the  summons  in  the  post  office,  if  the  same  has  been  deposited." 

In  another  part  of  the  same  statute,  in  a  different  title  and  chapter,  treating  of  a 
different  subject,  "the  manner  of  giving  and  entering  judgment,"  it  is  provided  that 
immediately  after  entering  the  judgment,  in  case  the  complaint  be  not  answered, 
the  clerk  shall  attach  together  the  summons  with  the  affidavit  or  proof  of  service, 
and  the  complaint  with  a  memorandum  endorsed  thereon,  that  the  default  of  the 
defendant  in  not  answering  was  entered  and  a  copy  of  the  judgment;  and  that  these 
papers  shall  constitute  the  judgment-roll  in  the  case. 

Now,  it  is  evident  that  the  language  of  the  statute  in  the  first  title  mentioned, 
declaring  what  shall  be  proof  of  service  of  the  summons,  must  be  limited  to  the  action 
of  the  persons  making  the  service  or  publication,  of  which  the  sections  immediately 

ment  it  is  qucstioonble,  to  say  the  least,  whether  the  Legislature  can,  in  any  case,  without 
an  express  license  from  the  people,  authorize  a  judgment  which  shall  operate  in  per«onam 
against  a  defendant  who  neither  appeared  nor  was  in  any  way  served  with  process.  That 
State  must  not  boast  of  its  civilization,  nor  of  its  progress  in  the  principles  of  civil  liberty, 
where  the  Legislature  has  power  to  provide  that  a  man  may  be  condemned  unheard." 

In  WdmUr  v.  Reid  11  How.,  459,  it  appeared  that  the  Legislature  of  the  Territory  of  Iowa 
had  directed  that  suits  might  be  instituted  against  the  owners  of  half-breed  lands  lying  in 
Lee  County  in  that  Territory,  and  notice  be  given  to  the  owners  through  the  Iowa  Territo- 
rial Gazette.  Suits  having  boon  instituted  by  notice  in  that  way,  and  judgments  recovered, 
the  Supreme  Court  of  the  United  States  declared  that  they  were  nullities.  "These  suits," 
said  Mr.  Justice  McLean,  in  delivering  the  opinion  of  the  Court,  "were  not  a  proceeding 
m  rem,  against  the  land,  but  were  in  per«onam  against  the  owners  of  it.  Whether  they  all 
resided  within  the  Territory  or  not,  does  not  appear;  nor  is  it  a  matter  of  any  importance. 
No  person  is  required  to  answer  in  a  suit  on  whom  process  has  not  been  served,  or  whose 
property  has  not  been  attached.  In  this  case  there  was  no  personal  notice  nor  an  attach- 
ment or  other  proceeding  against  the  Jand,  until  after  the  judgments.  The  judgments 
therefore,  are  nullities,  and  did  Act  authorize  the  executions  on  which  the  land  was  sold." 
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preceding  in  the  same  title  speak,  aa  if  the  language  were  as  foUowET :  'Troof  of 
the  service  of  summons  by  the  sheriff  or  other  person,  or  by  a  publisher  of  a  news- 
paper, as  above  provided,  shall  be  as  follows."  The  obvious  meaning  intended  ia,  that 
the  proof  of  service,  which  the  parties  performing  the  particular  duty  prescribed  mast 
furnish,  shall  be  the  certificate  or  affidavit  designated.  It  4oes  not  mean  that  such  oer* 
tificate  or  affidavit  shall  be  all  that  is  required  on  the  subject  of  service,  but  only  all 
that  is  required  of  those  particular  persons.  Any  other  construction  would  lead  to 
this  absurd  result,  that  an  affidavit  could  be  used  to  establish  conclusively  a  &ct  Co 
which  it  makes  no  reference.  Publication  of  a  summons  in  a  new^aper  is  not  service 
of  the  summons,  nor  is  an  affidavit  of  such  publication  proof  of  service.  The  publi- 
cation, to  be  of  any  avail,  must  be  in  a  paper  designated,  and  for  the  period  pre- 
scribed, by  the  order  of  the  court  or  judge.  The  terms  of  such  order  must  therefore  be 
connected  with  the  affidavit  or  the  proof  will  amount  to  nothing.  The  affidavit  by  itself 
is  only  a  portion  of  the  proof,  a  solitary  link  in  the  chain  required.  The  printer  is 
not  supposed  to  know  anything  of  the  order,  and  is  not  called  upon  even  to  refer  to 
it  in  his  affidavit. 

When,  therefore,  the  record  of  the  judgment  comes  to'  be  made  up,  it  must  neces- 
sarily include  the  order  of  the  Court,  or  it  will  disclose  no  proof  of  service.  And 
when  the  statute  requires  the  clerk  to  attacb,  with  other  papers,  the  proof  of  ser- 
vice, it  means  not  merely  the  affidavit  which  the  publisher  may  furnish  as  part  of 
such  proof,  but  the  order  also  without  which  the  affidavit  establishes  no'hing.  It  is 
in  giving  to  the  provision,  declaring  the  proof  which  the  officer  or  person  making 
personal  service,  or  the  printer  publishing  the  summons,  shall  furnish  of  their  acts* 
the  effect  of  a  declaration  that  no  other  proof  of  the  service  ?ras  necessary,  that  error 
in  our  judgment  was  committed  in  Hahn  v.  Kdly. 

That  the  ruling  in  that  case  left  the  judgment-roll  a  defective  and  imperfect 
record,  seems  to  have  been  felt  by  the  Court,  for  it  says:  ''In  our  judgment  it  would 
have  added  to  the  completeness  of  the  record  to  have  made  the  proof  of  service  by 
publication,  include,  also,  the  affidavit  of  the  party,  and  the  order  of  the  Court 
directing  publication  to  be  made,  for,  in  point  of  law,  they  constitute  a  part  of  the 
mode ;  but  the  Legislature  has  not  seen  proper  to  do  so,  and  we  can  no  more  add  to 
their  will  than  we  can  take  from  it." 

For  the  reasons  we  have  stated,  we  do  not  admit  that  the  statute  sanctions  any 
such  defective  record ;  but,  on  the  contrary,  we  are  clear  that,  properly  construed,  it 
requires  full  proof  of  the  jurisdictional  facts  to  be  incorporated  into  the  judgment- 
roll. 

If  however,  we  are  mistaken,  and  the  order,  which  is  the  foundation  of  and  the 
only  authority  for  the  publication,  is  no  part  of  such  roll,  or,  if  not  mistaken,  we 
are  bound  to  accept  as  correct  the  construction  of  the  statute  given  by  the  State 
Court,  then  inquiry  into  the  jurisdiction  of  the  Court  can  not  be  limited,  on  a  col- 
lateral attack,  to  the  contents  of  the  roll.  The  remaining  record  of  the  proceedings 
would  be  of  equal  authority  and  verity,  and  could  be  equally  relied  upon.  Hie 
record  at  common  law,  which  imported  absolute  verity,  was  a  history  of  all  the  acts 
and  proceedings  in  the  action,  from  its  initiation  to  final  judgment,  enrolled  upon 
parchment  for  a  perpetual  memorial  and  testimony.  These  rolls  were  called  records 
of  the  Court,  and  were,  in  the  language  of  Blackstone,  **  of  such  high  and  snperem- 
inent  authority,  that  their  truth  was  not  to  be  called  in  question."  A  record,  pro- 
fessedly embracing  only  a  portion  of  such  acts  and  proceedings,  can  not  be  entitled 
to  similar  implicit  credit,  and  can  not  equally  close  the  door  against  collateral 
attack.  The  use  of  the  same  designation  to  indicate  a  different  collection  of  acts 
and  proceedings,  can  not,  of  course,  carry  with  it  the  same  import.    If  th: 
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lature  should  declare  that  onlj  that  portion  of  the  proceedings  in  an  action,  which 
constitutes  the  judgment  itself,  should  be  enrolled,  it  would  not  be  any  less  illogical 
to  insist  that  to  that  enrollment  parties  should  be  confined  when  questioning  the 
jurisdiction  of  the  Court,  than  it  is  that  they  shall  be  confined  to  any  other  defective 
record  of  the  proceedings  in  the  action. 

When  constructive  service  by  publication  in  a  personal  action  is  authorized  by 
statute  in  place  of  personal  citation,  the  rule  prevailing  in  all  courts  is,  that  the 
statute  must  be  strictly  pursued.  We  are  not  aware  that  this  doctrine  has  been 
denied  in  any  State  Court.  It  has  been  repeatedly  asserted  by  the  Supreme  Court 
of  this  State  in  the  most  emphatic  manner.  '^A  contrary  course,"  said  that  Court  in 
Jordan  v.  Giblin^  in  1859,  "would  encourage  fraud  and  lead  to  oppression : "  12  CaL, 
100.  "A  failure  to  carry  out  the  rule  thus  prescribed,"  said  the  Court,  speaking 
through  Mr.  Justice  Sanderson,  in  Rieketson  v.  Richardnon^  26  Cal.,  149,  "  in  any 
particular  is  fatal  where  it  is  not  cured  by  an  appearance."  In  Forbes  v.  Hyde^  31 
Cal.,  342,  decided  in  1866,  the  same  doctrine  is  recognized.  There  the  objection  to 
the  insufiiciency  of  an  affidavit  made  to  obtain  an  order  of  publication,  was  allowed 
on  a  collateral  attack  to  the  judgment  under  which  the  plaintifi*  claimed  title  in 
ejectment.  As  the  statute  only  requires  certain  facts  to  appear  by  affidavit  to  the 
satis/adion  of  the  Court  or  judge,  we  should  be  inclined  in  the  absence  of  this  decision 
to  hold  that  defects  in  the  affidavit  could  be  taken  advantage  of  only  on  appeal,  and 
could  not  be  urged  collaterally.  We  cite  the  case,  however,  not  only  because  it 
reiterates  the  rule  of  strict  construction,  but  because  of  the  special  reason  it  gives 
for  its  enforcement  in  this  State,  in  the  observation  that  there  is  probably,  "  no  State 
in  which  so  many  have  waited  and  are  still  waiting  for  their  adversaries  to  depart 
in  order  that  suit  may  be  brought  and  judgment  obtained  against  them  on  publica- 
tion without  actual  notice."  "  It  may  be  important,"  continues  Mr.  Justice  Sawyer 
in  delivering  the  unanimous  opinion  of  the  Court,  "  to  the  interests  of  those  who 
suppose  they  have  acquired  rights  under  this  class  of  judgments,  that  they  should 
be  upheld.  But  it  is  equally  important  that  the  interests  of  parties  who  have  only 
been  constructively  served  with  process,  and  who,  in  many  instances,  have  had  no 
actual  notice  till  they  have  been  condemned  unheard,  should  be  protected.  If  a 
judgment  is  void  for  want  of  jurisdiction,  all  those  who  have  acquired  interests 
under  it,  have  done  so  in  full  view  of  the  condition  of  the  record ;  while,  on  the 
other  hand,  a  defendant  is  liable  to  have  an  unjust  judgment  rendered  against  him 
without  any  knowledge  of  the  pendency  of  the  action  till  it  is  too  late  to  protect 
himself.  An  appeal  is  no  adequate  remedy  where  a  party  has  no  notice ;  for  the 
time  to  appeal  is  very  brief,  and  may  expire  before  actual  notice  is  obtained.  In 
the  language  of  the  Court  in  Smiih  v.  JRieej  11  Mass.,  512,  *the  very  grievance  com- 
plained of  is  that  the  party  had  no  notice  of  the  pending  of  the  cause,  and  of  course 
no  opportunity  to  appeal.' " 

Kow,  if  the  rule  in  H(ihn  v«  Kelly  be  correct,  we  have  this  singular  result :  that 
whilst  the  statute  must  be  strictly  followed  before  jurisdiction  can  be  acquired  over 
the  person,  a  party  against  whom  a  judgment  is  rendered  is  precluded  from  exam- 
ining the  proceedings,  by  which  alone  it  can  be  seen  whether  the  statute  has  been 
followed.  In  other  words,  the  Court  says,  no  jurisdiction  is  acquired  by  the  Court 
if  the  requirements  of  the  statute  be  not  pursued,  but  the  record  of  the  proceedings 
taken  shall  always  be  a  closed  book. 

If  t  .e  order  of  the  Court  is  no  part  of  the  judgment-roll,  it  can  not  be  brought 
before  the  Court  on  appeal,  unless  a  statement  or  bill  of  exceptions  be  made  up; 
and  either  of  those  proceedings  supposes  the  presence  of  the  parties  or  counsel.  If 
any  other  direct  proceedings  are  taken  they  might  result  in  vacating  the  judgment ; 
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but  under  the  ruling  in  the  case  cited,  the  record  being  regular  on  its  face,  the  piuv 
chaser,  if  a  third  party,  would  be  protected,  and  the  wronged  defendant  be  left  to 
the  doubtful  chances  of  recovering  the  value  of  his  property  by  action  agaillst  the 
plaintiff. 

From  the  examination  we  have  thus  been  able  to  give  to  the  case  of  Hahn  v.  Kdly, 
we  do  not  find  in  it  sufficient  reasons  to  depart  from  the  old.  and  well-established 
rules  formerly  recognized  in  the  Supreme  Court  of  the  State,  the  observance,  of 
which,  as  we  are  more  and  more  impressed  every  day,  is  essential  to  the  protection 
of  the  rights  of  all  citizens,  whether  resident  or  non-resident  of  the  State. 

The  proceedings  for  constructive  service  by  publication,  which  the  statute  author- 
izes, are,  as  stated  by  Mr.  Justice  Sanderson  iii  the  case  of  RiekeUon  v.  RicKcurdson* 
"  in  derogation  of  the  common  law  f  that  is,,  they  are  not  in  accordance  with  the 
course  of  the  common  law. 

It  was  the  boast  of  that  law  that  it  condemned  no  one  in  his  person  or  his  property 
without  his  day  in  Court.    That  there  must  be  citation  before  hearing,  and  hearing, 
or  opportunity  of  being  heard,  before  judgment,  was  a  cardinal  proceeding  which 
pervaded  all  its  judicial  proceedings.     And  when  the  articles  of  compact  contained 
in  the  Ordinance  of  1787,  for  the  government  of  the  North-west  Territory,  declared 
that  its  inhabitants  should  always  be  entitled  ^  to  judicial  proceedings  according  to 
the  course  of  the  common  law,"  it  was  believed  by  them  that  they  had  in  that  guar- 
antee the  assurance  of  full  protection  to  all  their  private  rights;    and  that  the  lan- 
guage was  not  used  ^^  mainly  for  ornamental  purposes/'  having  a  certain  "  rotundity 
of  sound  which  is  pleasing  to  the  ear  "  but  leaving  "  no  definite  impression  upon  the 
understanding :'     Hahn  v.  Kelly y  34  Cal.,  411.    The  common   law  recognized  no 
such  proceeding  as  a  personal  judgment  without  the  appearance  of  the  party,  and 
probably  in  no  other  case  than  HaJm  v.  Kelly  were  proceedings  to  outlawry  ever 
cited  as  a  mode  "  amounting  or  equivalent  to  constructive  service,"  by  which  a  com- 
mon law  court  obtained  jurisdiction.    ''  By  the  strict  rules  of  the  common  law, 
says  the  Supreme  Court  of  New  Jersey  in  Heasy.  Ooley  3  Z»b.,  116,  "it  was  necessary 
in  every  suit,  not  only  that  the  defendant  should  be  served  with  process,  but  that  his 
appearance  to  the  action  should  be  effected.     Every  student  is  familiar  with  the 
cumbrous  machinery  and  complicated  process  by  which  the  Courts  sought  to  com- 
pel the  appearance  of  the  defendant.    He  is  familiar  also  with  the  principle  that  if 
the  defendant  was  contumacious  and  refused  to  appear  to  a  mere  civil  action,  the 
proceedings  were  at  an  end.     No  judgment  could  be  rendered.     Every  common  law 
record  shows  upon  its  face  that  the  defendant  was  either  in  custody,  or  was  sum- 
moned or  attached  to  answer  to  the  action.    And,  however  inconvenient  may  have 
been  the  strictness  with  which  the  principle  was  applied,  and  the  extent  to  which  it 
was  enforced  in  ancient  common  law  proceedings,  the  principle  itself  is  by  no  means 
peculiar  to  the  common  law.    It  pervades,  in  fact,  every  code  of   law  and  every 
well-regulated  system  for  the  administration  of  justice.? 

The  opinion  in  Hahn  v.  Kelly  is  not  only  singular  in  its  reference  to  proceedings 

^  In  Bpeaking  of  these  terms — "proceeding  according  to  the  course  of  the  common  law  " — 
the  Court  in  JBahn  v.  KeUu  uses  this  language  :  "  Some  words  are  used  to  express  ideas,  and 
others  to  ornament  them.  The  more  we  turn  this  expression  over  and  examine  it  by  the 
light  of  reason,  for  the  purpose  of  determining  to  what  use  it  has  been  put,  the  more  we  are 
inclined  to  the  opinion  that  it  has  been  used  merely  from  force  of  habit,  or  mainly  for  orna- 
mental purposes.  It  has  a  certain  rotundity  of  sound  which  is  quite  pleasing  to  the  ear,  bat 
leaves  no  definite  impression  upon  the  understanding.  It  is  simply  equivalent  to  a  knowing 
look  or  a  solemn  shake  of  the  head,  and  doubtless  it  was  first  used  in  that  sense.  When  first 
employed,  its  use  was  harmless,  for  there  was  then  no  mode  of  prooednre  except  such  a«  Uie 
common  law  proscribed,  but  its  continued  use  where  the  mAdes  of  the  common  law  have 
been  superceded  li  mischievous.'' 
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to  outlawry  for  want  of  appearance  of  a  party ;  bat  the  citations  from  Blackstone 
to  Bhow  that  the  Goarts  of  Chancery  would  proceed  to  judgment  upon  a  constructive 
aerrioe  of  process  at  all  analogous  to  service  by  publication ,  establish  nothing  of  the 
kind ;  and  only  seem  to  do  so  because  they  are  detached  from  their  context  in  the 
volume.  They  relate  to  proeeedings  to  compel  the  appearance  of  parties  after  aerviee 
of  tke  subpcma^  which  is  the  original  process  in  chancery,  as  any  one  will  see  who 
will  read  the  whole  page  in  Blackstone  from  which  the  citations  are  taken. 

Service  of  the  subpoena  could  indeed  be  made  by  leaving  a  copy  at  the  actual 
residence  of  the  defendapt,  as  well  as  by  delivering  a  copy  to  him  personally.  And 
in  special  cases  where  an  absent  or  absconding  defendant  had  appointed  a  person  to 
act  as  his  agent  in  the  matter  litigated,  substituted  service  upon  such  agent  in  lieu  of 
tlie  principal,  was,  upon  application  to  the  Court,  sometimes  allowed :  Adams's 
Equity,  324 ;  Hobhauae  v.  CbuHn^,  12  Simons,  130.  But  it  was  not  until  the  statute 
of  5th  George  II.,  c.  25,  that  proceedings  could  be  taken  by  publication,  without  ser- 
vice in  one  of  the  modes  indicated.  That  statute  authorized  proceedings  by  procla- 
mation published  in  the  London  Gazette,  and  read  in  the  parish  church  and  posted 
in  the  Boyal  Exchange,  where  a  defendant  had  absconded  to  avoid  service.  It  did 
not  apply  to  a  citizen  or  subject  of  another  government  who  had  never  been  in  the 
realm. 

Passing  from  Hahn  v.  Keilt/y  we  proceed  to  consider  the  other  positions  taken  by 
the  defendant  to  defeat  a  recovery.  It  is  contended  by  her  counsel:  1.  That  the 
cases  of  Gray  and  Eaton  were  Buits  in  rem,  and  that  the  decree  in  the  consolidated 
suit  bound  the  property  without  reference  to  the  defective  service  of  summons  upon 
the  infant.  2.  That  the  District  Court  had  authority  to  appoint  a  guardian  ad  litem 
for  the  infant  without  previous  service  upon  her ;  and,  3.  That  the  decree  in  the 
consolidated  suit  was  not  reversed  as  to  the  widow  Matilda. 

1.  Suits  in  rem  may  be  divided  into  four  classes:  1.  Those  which  are  directed  pri- 
marily against  particular  property,  and  are  intended  to  dispose  of  it  without  refer- 
ence to  the  title  of  the  individual  claimants.  2.  Those  which  are  instituted  to 
determine  the  ttaiits  of  particular  property  or  persons.  3.  Those  which  are  in  form 
personal  suits,  but  which  seek  to  subject  property  brought  by  existing  lien  or  by 
attachment,  or  some  collateral  proceeding  under  the  control  of  the  Court,  so  as  to 
give  effect  to  the  rights  of  the  parties ;  and,  4.  Those  which  seek  to  dispose  of  property 
or  relate  to  some  interest  therein,  but  which  touch  the  property  or  interest  only 
through  the  judgment  recovered.  Proceedings  in  admiralty  for  the  forfeiture  of  a 
vessel  or  goods  are  instances  of  the  first  kind ;  the  suit  is  there  brought  against  the 
vessel  or  goods  directly,  without  reference  to  the  rights  of  persons,  and  all  parties 
are  notified  to  appear  by  a  designated  day  and  assert  their  claims,  or  the  property 
will  be  condemned.  Proceedings  in  the  Probate  Court  upon  the  validity  of  a  will 
are  instances  of  the  second  kind ;  the  judgment  when  rendered  operating  directly 
upon  the  sUUtu  or  condition  of  the  instrument  determining  its  validity  or  invalid- 
ity. Proceedings  by  attachment  against  the  property  of  debtors,  or  to  foreclose  a 
mortgage,  or  other  lien  upon  property,  or  to  partition  real  estate,  are  instances  of 
the  third  kind.  Proceedings  to  compel  the  execution  or  cancellation  of  a  convey- 
ance of  real  property  in  the  State,  and  proceedings  to  wind  up  and  dispose  of  part- 
nership property,  are  instances  of  the  fourth  kind.  The  third  and  fourth  classes 
mentioned  are  not  strictly  proceedings  in  rem;  but  so  far  as  they  affect  property  in 
the  State  they  are  treated  as  substantially  such  proceedings. 

In  proceedings  in  rem  notice  of  some  kind  is  required,  but  as  all  property  is  sup- 
posed to  be  in  the  possession  of  its  owner,  either  in  person  or  by  agent,  a  seizure  of 
property  is,  of  itself,  conudered  to  impart  notice  of  the  proceeding  to  the  owner » 
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Therefore,  where  the  property  is  at  the  outset,  taken  into  the  custody  of  the  Court, 
law  is  less  strict  in  requiring  further  notice,  either  generally  by  proclamation  to 
all  persons,  or  specially  to  the  reputed  owner.  But  where  the  property  to  be  affected 
is  not  thus  at  the  outset  taken  into  custody,  there  is  no  constructive  notice  given  by 
the  proceeding;  and  the  same  notice  as  provided  by  law,  must  be  given  to  the 
defendant,  as  in  actions  where  a  personal  judgment  for  damages  is  alone  sought 
"A  proceeding,'' says  the  Supreme  Court  of  Vermont  in  Woodruff  y.  Taylor,  20  Ver- 
mont, 65,  where  the  law  on  the  subject  of  suits  in  rem  is  stated  with  great  clearness, 
"  professing  to  determine  the  right  of  property  where  no  notice  actual  or  construc- 
tive is  given,  whatever  else  it  might  be  called,  would  not  be  entitled  to  be  dignified 
with  the  name  of  a  judicial  proceeding.  It  will  be  a  mere  arbitrary  edict,  not  to  be 
regarded  anywhere  as  the  judgment  of  a  Court.'' 

The  suits  of  Gray  and  Eaton  were  partly  in  penonamy  and  were  at  the  same  time, 
intended  to  subject  property  in  the  State  to  the  disposition  of  the  Court;  but  as  the 
property  was  not  taken  into  custody  at  the  outset,  there  was  no  constructive  notice 
given  to  the  owners  or  claimants  by  the  proceeding,  and  the  absent  and  non-resident 
defendants  could  only  be  brought  before  the  Court  by  publication  of  summons,  as 
provided  by  statute,  and  this,  as  the  Supreme  Court  held,  was  never  done,  so  far  as 
the  infant  Franklina  was  concerned. 

2.  As  to  the  authortty  of  the  District  Court  to  appoint  a  guardian  ad  lUem  fur  the 
infant  without  previous  service  upon  her,  it  is  sufficient  to  observe  that  the  Supreme 
Court  of  the  State  on  appeal  decided  that  no  such  authority  existed.  The  statute 
requires  service  of  summons  on  all  infants,  before  a  guardian  ad  litem  can  be 
appointed,  and  makes  no  difference  in  this  respect  between  an  infant  of  a  few  months 
and  one  nearly  attaining  its  majority,  and  the  service  can  no  more  be  dispensed  with 
in  the  one  case  than  in  the  other.  Besides,  there  is  wisdom  in  the  provision  requir- 
ing service  even  upon  an  infant  in  its  cradle,  for  the  papers,  through  its  nurse  or 
relatives,  would  almost  be  sure  in  such  case  to  find  their  way  into  hands  of  parties 
who  would  look  after  the  interests  of  the  child.  Be  this  as  it  may^it  is  the  proceed- 
ing required  by  the  Legislature  b^ore  the  jurisdiction  of  the  Court  can  attach ;  and 
as  Chief  Justice  Taney  said  of  a  mere  formal  objection  which  was  insisted  upon  in 
the  Supreme  Court,  nothing  is  unimportant  or  to  be  disregarded  which  the  Legisla- 
ture has  prescribed  as  a  condition  for  exercising  the  jurisdiction  of  the  Court. 
Where  personal  service  can  not  be  made  by  reason  of  the  non-residence  in  the  State 
or  absence  of  the  infant,  service  must  be  made  by  publication  as  in  other  cases. 
Such  publication  is  the  prescribed  condition  to  the  exercise  of  jurisdiction  over  the 
infant. 

3.  The  objectioh  that  the  decree  of  the  District  Court  in  the  consolidated  action 
was  not  reversed  as  to  the  widow  Matilda,  is  not  founded  upon  fact  There  was  but 
one  decree,  though  the  Court  speaks  in  its  opinion  as  though  there  were  two  separate 
decrees  before  it.  This  is  an  evident  inadvertance  in  the  language  of  the  Court, 
arising  from  the  fact  that  the  objections  to  the  validity  of  the  decree  were  taken  to 
the  separate  proceedings  had  before  their  consolidation.  The  case  was  remanded 
for  further  proceedings;  and  on  filing  the  remittitur,  the  question  evidently  arose  as 
to  what  proceedings  should  be  had,  and  after  hearing  counsel  for  the  parties,  the 
Court  ordered  a  new  trial  on  all  the  issues  as  to  all  the  parties,  ^pon  this  order 
the  case  remained  on  the  calendar  of  the  District  Court  for  trial  for  over  a  year,  and 
was  then  dismissed.  The  order  of  dismissal  was  entered  in  the  consolidated  suit, 
and  it  would  appear  for  greater  caution  in  the  separate  suits  also. 

The  decree  as  to  the  infant  Franklina  being  void  for  want  of  jurisdiction  in  the 
District  Court  over  her,  all  prooeedi^gs  loanded  upon  such  decree,  so  far  as  her 
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rights  are  conoerned,  neoeaaarily  partake  of  the  same  infirmity.  The  purchaser  of 
the  premises  being  one  of  the  attorneys  of  the  plaintiff  Gray,  the  law,  as  held  by 
the  Supreme  Court,  imputes  to  him  knowledge  of  the  defects  in  the  proceedings 
which  were  taken  under  his  direction  and  that  of  his  partners.  The  conveyance  of 
the  undivided  half  to  his  law  partner  was  made  after  the  reversal  of  the  decree,  and 
the  latter  also  took  his  interest  with  similar  knowledge  of  the  defect.  Independent- 
ly of  this  fact,  their  title  fell  with  the  reversal  of  the  decree.  On  this  subject  we 
can  add  nothing  to  what  was  said  in  the  opinion  of  the  Supreme  Court,  except  that 
the  doctrine  of  Beyndda  v.  Harm  was  reaffirmed  in  the  late  case  of  Beynold»  v.  Hm' 
mer,  reported  in  45  California,  617. 

As  to  the  claim  for  rents,  we  are  of  opinion  that  the  cost  of  filling  up  the  water- 
lot,  which  was  a  valuable  and  permanent  improvement,  is  a  just  ofiset  to  the  rents 
received  or  which  might  have  been  received  by  the  defendant. 

It  follows  from  the  views  we  have  expressed  that  the  plaintiff  is  entitled  to  judg- 
ment for  the  possession  of  the  premises ;  and  such  judgment  will  be  entered  upon 
the  findings  filed — ^with  costs. 


N  0  TE8. 


THE  LEGAL  ASPECTS  OF  THE  BEECHEB  SCANDAL. 

We  have  hitherto  refrained  from  saying  anything  on  this  topic,  mainly  because 
we  thought  too  much  was  already  being  said.  We  have  all  along  intended  when 
the  church  committee  should  have  completed  their  labors  and  made  their  report,  to 
remark  upon  the  trial  and  its  lessons  in  a  purely  legal  light,  and  without  expressing 
any  definite  opinion  as  to  the  guilt  or  innocence  of  the  great  preacher.  It  may,  how- 
ever, be  difficult  to  disguise  our  views  on  this  point  in  the  progress  of  our  remarks, 
and  we  therefore  wish  to  disclaim  beforehand  any  intention  to  obtrude  those  views; 
'  for  that  is  outside  the  province  of  a  legal  journal.  But  we  are  not  ashamed  of  our 
opinion,  and  do  not  propose  to  apologise  for  it,  but  only  to  explain  its  possible 
utterance. 

Li  the  first  place,  we  deem  it  extremely  unfortunate  that  one  of  the  most  impor- 
tant legal  investigations  that  ever  took  place  in  this  countiy  should  have  been  con- 
ducted without  any  of  the  powers,  sanctions  or  responsibilities  of  a  court  of  justice 
— unfortunate  for  the  parties  to  the  investigation,  unfortunate  for  the  public,  unfor- 
tunate for  the  cause  of  decency,  morality  and  religion.    We  have  heretofore  taken 
pains  to  express  our  unfavorable  opinion  of  ecclesiastical  councils.    The  conduct  of 
the  Brooklyn  council  does  hot  tend  to  change  our  views.    W^e  regret  that  Mr. 
Beecher,  instead  of  demanding  a  trial  by  Plymouth  Church,  did  not  seek  one  before 
A  jury  of  Kings  county.    The  result  is  inconclusive  and  unsatisfactory,  although 
we  do  not  say  that  it  may  not  be  rig]^.    As  the  opinion  of  a  committee  of  very 
excellent  gentlemen,  it  is  entiled  to  respect,  but  it  carries  no  authoritative  weight. 
It  may  satisfy  Plymouth  Church,  but  it  will  not  satisfy  the  public.    The  object  of 
such  an  inquiry  should  be  the  elucidation  of  truth.    For  such  a  purpose  an  eccle- 
sastical  tribunal  is  practically  powerless.     Lawyers  do  not  need  that  we  should 
enlarge  on  the  reasons  of  this  patent  fact.    It  is  enough  that  we  merely  suggest 
them.    The  principal  reasons  are  three :  First,  such  a  tribunal  possesses  no  power  to 
compel  witnesses  to  attend ;  second,  it  possesses  no  power  to  extract  evidence  from 
such  witnesses  as  choose  to  come  before  it;  and  third,  there  is  no  penalty  for  perjury 
if  such  witnesses  shall  disregard  the  truth.    The  whole  machinery  is  extra-judicial, 
and  as  impotent  as  a  women's  sewing  society,  or  a  moot-court  of  school  boys.    There 
is  only  one  fitting  place  for  such  an  investigation,  and  that  is  a  court  of  justice,  and 
until  a  court  of  justice  passes  upon  this  matter,  Mr.  Beecher's  friends  will  find  that 
the  snake  of  scandal  is  scotched,  not  killed,,  and  Mr.  Tilton's  friends,  if  he  has  any, 
will  find  that  he  has  convinced  no  one  but  his  friends.    We  do  not  know  that  there  is 
any  law  against  the  holding  of  such  ecclesiastical  trials,  but  the  law  of  common  sense 
ought  to  prohibit  them,  and  we  sincerely  hope  that  th*s  is  the  last  one  that  will  ever 
take  place  in  this  country,  at  least  in  respect  to  a  man  whose  name  and  reputation 
have  been  so  dear  and  so  useful  to  the  cause  of  Christianity  as  those  of  Henry  Ward 
Beecher.    If  a  deacon  is  accused  of  having  lost  his  temper  and  indulged  in  audi- 
ble profanity,  or  if  a  sister  is  charged  with  having  played  *'old  maid ''  with  cards, 
or  worn  ear-rings,  or  kept  time  with  her  carnal  limbs  to  the  music  of  a  secular 
violin,  we  do  not  object  to  an  ecclesiastical  court  sitting  in  judgment  on  these 
offenses.    But  when  the  greatest  preacher  since  Peter  the  Hermit  is  accused  of  the 
most  loathsome  and  detestable  crime  made  against  any  Christian  minister  within 
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our  YccollectioDi  and  which  if  subetantiatefl,  would  prove  the  gieateet  blow  that  the 
cause  of  religion  has  ever  suffered  in  this  country,  we  think  it  but  fair  that  some 
other  tribunal  than  a  committee  of  the  preacher's  own  church  and  nomination 
shoald  be  charged  with  the  investigation.  This  is  a  national  affair,  and  not  merely 
an  affair  of  Plymouth  Church.  That  church  had  a  right  to  have  this  investigation, 
to  conduct  it  as  they  have  done,  and  to  be  satisfied  with  the  judgment  arrived  at, 
but  they  must  not,  nor  must  Mr.  Beecher  expect  a  unanimous  acceptance  by  the 
public. 

Thus  far  we  have  considered  this  matter  only  with  respect  to  the  power  of  the 
tribunal  to  elucidate  the  truth,  and  we  conclude  that  in  this  respect  it  is  a  futile 
inquiry.    There  is  another  reason  why  such  investigations  before  such  tribunals 
should  not  be  encouri^ed,  even  if  tolerated,  and  that  is  the  debasing  effect  of  the 
discussion  in  the  newspapers  of  the  merits  of  the  controversy,  contemporaneously 
with  its  progress.    For  a  period  of  two  months  every  newspaper  in  the  United  States 
has  daily  or  weekly  taken  sides  in  this  matter,  and  brought  all  the  powers  of  trained 
intellect  and  experienced  writers  to  bear  in  support  of   their  respective  favorites. 
Such  a  state  of  things  was  never  known  in  respect  to  a  trial  in  a  court  of  justice, 
and  can  not  fail  to  exercise  a  prejudicial  effect,  if  not  on  the  judges  themselves,  yet  on 
the  public  mind.    There  is,  of  course,  no  help  for  this.    If  a  murder  trial  were  going 
on,  and  the  daily  papers  in  the  city  of  New  York  should,  during  its  progress,  advo- 
cate the  one  side  or  the  other,  and  throw  their  editorials  into  the  jury  room,  the 
court  would  see  to  it  very  quickly.     But  in  respect  to  the  Brooklyn  inquiry,  thanks 
to  the  press,  every  man  and  woman  in  the  land  had  made  up  their  mind  before  the 
committee  reported,  and  their  opinion  was  not  in  the  least  influenced  by  the  report 
when  it  was  promulgated.    In  other  words,  here  was  a  trial  by  newspaper.    The 
report  of  the  committee  was  of  small  consequence.    We  dare  say  comparatively  few 
have  read  .he  report,  but  everybody  has  read  some  newspaper  on  the  subject.    Pub- 
lic opinion  in  regard  to  this  affair  is  of  prime  importance.     Indeed,  it  is  only  in 
deference  to  public  opinion  that  the  investigation  was  had.    But  public  opinion  is 
formed  not  by  the  adjudication  of  the  tribunal,  but  by  the  comments  of  a  number 
of  individuals  who  write  for  newspapers.     This  is  unfair  to  the  accuser  and  to  the 
accused.    It  is  a  defeat  of  the  very  object  of  judicial  inquiry.    It  is  in  itself  a  suffi- 
cient reason  why  ecclesiastical  trials  at  this  day  can  never  have  any  weight  beyond 
the  particular  church  by  which  they  are  conducted. 

So  much  for  ecclesiastical  trials  in  general.  Now,  in  regard  to  this  trial  in  par- 
ticular. In  a  legal  view,  how  contemptible  it  is !  The  highly  respectable  commit- 
tee come  together  and  announce  that  they  are  ready  to  hear  from  anybody  who 
knows  or  has  heard  anything  on  the  subject  of  investigation.  Now  commences  a 
shower  of  "statements.''  The  accuser  comes  forward  and  reads  a  long  and  carefully 
prepared  statement,  which  he  has  gone  through  the  idle  form  of  swearing  to  before 
a  notary  or  commissioner  of  deeds  beforehand.  In  it  he  states  everything  he  knows 
or  doesn't  know;  everything  he  has  heard,  dreamed,  suspected, feared,  inferred,  told, 
read  or  written,  with  one  or  iyfp  things  he  claims  to  have  seen.  Rhetorical,  effusive, 
sentimental,  vague,  violent,  inelevant,  in  nine  parts  out  of  ten.  The  most  pointed 
thing  in  it  was  that  Mrs.Tilton  had  once  made  a  "statement"  in  writing  to  him  that 
she  and  Mr.  Beecher  were  guilty,  but  he  did  not  happen  to  have  that  statement  about 
him.  He  gives  copious  extracts  from  letters,  but  declines  to  produce  the  originals ! 
Then  the  witness  was  "  cross-examined."  As  naturally  might  be  expected,  when  the 
witness  was  pinched,  he  squirmed,  became  indignant  and  refused  to  answer.  The 
committee  were  not  there  to  try  him,  but  to  try  the  other  man.  He  threatened  the 
committee,  and  promised  that  if  they  did  not  mind  what  they  were  about,  it  should 
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abeent  from  it,  whether  the  action  be  directed  against  property  within  the  State,  or 
merely  for  the  recovery  of  a  personal  judgment  against  the  defendant.  But  so  far 
as  the  statute  authorizes,  upon  such  substituted  service,  a  personal  judgment 
against  a  non-resident,  except  as  a  means  of  reaching  property  situated  at  the  time 
within  the  State,  or  affecting  some  interest  therein,  or  determining  the  0latus  of  the 
plaintiff  with  respect  to  such  non-resident,  it  can  not  be  sustained  as  a  legitimate 
exercise  of  legislative  power.  A  pure  personal  judgment,  not  used  as  a  means  of 
reaching  property  at  the  time,  in  the  State,  or  affecting  some  interest  therein,  or 
determining  the  status  of  the  plaintiff,  rendered  against  a  non-resident  of  the 
State,  not  having  been  personally  served  within  its  limits,  and  not  appearing  to  the 
action,  would  not  be  a  judicial  determination  of  the  rights  of  the  parties,  but  an  arbi* 
trary  declaration  by  the  tribunals  of  the  State,  as  to  the  liability  of  a  party  over 
whose  person  and  property  they  had  no  control.  The  validity  of  the  statute  can 
only  be  sustained  by  restricting  its  application  to  cases  where,  in  connection  with 
the  process  against  the  person,  property  in  the  Slate  is  brought  under  the  control  of 
the  Court  and  subjected  to  its  judgment,  or  where  the  judgment  is  sought  simply  as 
a  means  of  reaching  such  property  or  affecting  some  interest  therein,  or  to  cases 
where  the  action  relates  to  the  personal  status  of  the  plaintiff  in  the  State. 

Aliens  at  peace  with  the  United  States,  are  allowed  access  to  the  Courts  of  the 
States,  and  unless  the  statute  be  limited  in  its  application  as  stated,  we  must  accept 
the  conclusion  that  personal  judgments  for  torts  by  one  alien  against  another, 
neither  of  whom  has  ever  been  within  our  borders,  may  be  recovered  without  per- 
sonal service,  by  publication,  and  subsequently  enforced  against  any  property 
belonging  to  the  defendant,  that  may,  by  chance,  be  brought  into  the  country.  It 
would,  certainly,  be  a  strange  application  of  the  statute  if  an  inhabitant  of  Asia 
could  recover  in  that  way  in  our  Courts  a  personal  judgment  for  an  alleged  tort 
committed  against  him  in  his  own  country  by  one  of  his  countrymen. 

An  attachment  of  the  property  of  a  non-resident  is  allowed  by  the  law  of  this 
Siate  in  all  actions  upon  contracts,  express  or  implied.  This  remedy,  with  the  ordi- 
nary power  of  a  court  of  equity  to  enforce  mortgages  and  other  liens,  and  to  take 
property  into  its  custody  where  there  is  danger  of  its  removal  beyond  the  State  or  of 
being  wasted,  and  the  information  imparted  to  third  parties  by  filing  a  notice  of  lis 
pendens,  where  an  interest  in  real  property  is  the  subject  of  the  litigation,  affords 
sufficient  protection  to  citizens  of  the  State  without  the  assumption  of  any  territo- 
rial jurisdiction  over  non-residents.  Be  this  as  it  may,  any  such  assumption  can 
find  no  support  in  any  principle  of  natural  justice  or  constitutional  law. 

"Where  a  party  is  within  a  territory,"  says  Mr.  Justice  Story,  in  Picquel  v.  J9mm^ 
5  Mason,  43,  "he  may  justly  be  subjected  to  its  process,  and  bound  personally  by  the 
judgment  pronounced  on  such  process  against  him.  Where  he  is  not  within  such 
territory,  and  is  not  personally  subject  to  its  laws,  if,  on  account  of  his  supposed  or 
actual  property  being  within  the  territory,  process  by  the  local  laws  may,  by  attach- 
ment, go  to  compel  his  appearance,  and  for  his  default  to  appear,  judgment  may  be 
pronounced  against  him,  such  a  judgment  must,  upon  general  principles,  be  deemed 
only  to  bind  him  to  the  extent  of  such  property,  and  can  not  have  the  effect  of  a 
conclusive  judgment  in  penonam,  for  the  plain  reason  that,  except  so  far  as  the 
property  is  concerned,  it  is  a  judgment  coram  non  judice,  ....  The 
principles  of  the  common  law  (which  are  never  to  be  lost  sight  of  in  the  construc- 
tion of  our  own  statutes),  proceed  yet  further.  In  general,  it  may  be  said,  that  they 
authorize  no  judgment  against  a  party,  until  after  his  appearance  in  Court,  He 
may  be  taken  on  a  capias,  and  brought  into  Court,  or  distrained  by  attachment  and 
other  process  against  his  property  to  compel  his  appearance,  and  for  non-appear- 
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snce  be  outlawed.  Bat  Btiil,  even  thoagh  a  subject,  and  within  the  kingdom,  the 
judgment  against  him  can  take  place  only  after  such  appearance.  So  anxious  was 
the  common  law  to  guard  the  rights  of  private  persons  from  judgments  obtained 
without  notice  and  regular  personal  appearance  in  Court.'' 

''Jurisdiction  ia  acquired/'  says  the  Supreme  Court  in  BotwelTs  Lessee  v.  Otis 
9  Howard,  348,  "in  one  of  two  modes,  first,  as  against  the  person  of  the  defendant 
by  the  serrice  of  the  process ;  or,  secondly,  by  a  procedure  against  the  property  of 
the  defendant  within  the  jurisdiction  of  the  Court.  In  the  latter  case,  the  defend- 
ant is  not  personally  bound  by  the  judgment  beyond  the  property  in  question. 
And  it  IB  immaterial  whether  the  proceeding  against  the  property  be  by  attachment 
or  a  bill  in  chancery.    It  must  be  substantially  a  proceeding  in  rem** 

A  substituted  service  is  usually  made  in  the  form  of  a  notice  published  in  the 
public  journals,  as  in  this  State.  ''But  such  notice,"  says  Cooley  (p.  404),  in  his 
treatise  on  Constitutional  Limitations,  "is  restricted  in  its  legal  effect,  and  can  not 
be  made  available  for  all  purposes.  It  will  enable  the  Court  to  give  effect  to  the 
proceeding  so  far  as  it  is  one  in  rem,  but  when  the  res  is  disposed  of,  the  authority  of 
the  Court  ceases.  The  statute  may  give  it  effect  so  far  as  the  subject-matter  of  the 
proceeding  is  within  the  limits,  and,  therefore,  under  the  control  of  the  State,  but 
the  notice  can  not  be  made  to  stand  in  the  place  of  process,  so  as  to  subject  the 
defendant  to  a  valid  judgment  against  him  personally.  In  attachment  proceedings, 
the  published  notice  may  be  sufficient  to  enable  the  plaintiff  to  obtain  a  judgment 
which  he  can  enforce  by  sale  of  the  property  attached,  but  for  any  other  purpose 
such  judgment  would  be  ineffectual.  The  defendant  could  not  be  followed  into 
another  State  or  country,  and  there  have  recovery  against  him  upon  the  judgment 
as  an  established  demand.  The  fact  that  process  was  not  personally  served,  is  a 
conclusive  objection  to  the  judgment  as  a  personal  claim,  unless  the  defendant 
caused  his  appearance  to  be  entered  in  the  attachment  proceedings.  Where  a  party 
has  property  in  a  State,  and  resides  elsewhere,  his  property  is  justly  subject  to  all 
valid  claims  that  may  exist  against  him  there,  but  beyond  this,  due  process  of 
law  would  require  appearance  or  personal  service  before  the  defendant  could  be 
personally  bound  by  any  judgment  rendered." 

In  Cooper  k.  Reynolds^  10  Wall.,  308,  similar  doctrines  are  laid  down  by  the 
Supreme  Court  of  the  United  States.  In  that  case,  the  plaintiff  had  sued  the  defend- 
ants in  Tennessee  for  false  imprisonment,  and  upon  affidavit  that  none  of  them 
were  to  be  found  in  his  county,  sued  out  a  writ  of  attachment  against  their  property. 
Publication  was  ordered  by  the  Court,  notifying  them  to  appear  and  plead,  answer 
or  demur,  or  that  the  suit  would  be  taken  as  confessed,  and  proceeded  in  ex  parts  as 
to  them.  Publication  was  had,  and  the  defendants  having  made  default,  judgment 
was  entered  against  them,  and  the  attached  property  was  sold  under  it.  ^he  pur- 
chaser having  been  put  into  possession,  the  original  owner  brought  ejectment  for  the 
premises.  In  considering  the  character  of  the  attachment  suit,  the  Court,  speaking 
through  Mr.  Justice  Miller,  said :  "Its  essential  purpose  or  nature  is  to  establish, 
by  the  judgment  of  the  Court,  a  demand  against  the  defendant,  and  to  subject  his 
property,  lying  within  the  territorial  jurisdiction  of  the  Court,  to  the  payment  of 
that  demand. 

'^ut  the  plaintiff  is  met  at  the  commencement  of  his  proceedings  by  the  fact  that 
the  defendant  is  not  within  that  territorial  jurisdiction,  and  can  not  be  served 
with  any  process  by  which  he  can  be  brought  personally  within  the  power  of  the 
Court.  For  this  difficulty  the  State  has  provided  a  remedy.  It  says  that,  upon 
affidavit  being  made  of  that  fact,  a  writ  of  attachment  may  be  issued  and  levied 
on  any  of  the  defendant's  property,  and  a  publication  may  be  made  warning  him  to 
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appear,  and  that  thereafter  the  Court  may  proceed  in  the  caae,. whether  he  appears 
or  not. 

"If  the  defendant  appears,  the  cause  becomes  mainly  a  suit  in  penonam,  with  the^ 
added  incident  that  thc^  property  attached  remains  liable,  under  the  control  of  the 
Court,  to  answer  any  demand  which  may  be  established  against  the  defendant  by 
the  final  judgment  of  the  Court.  But,  if  there  is  no  appearance  of  the  defendant, 
and  no  service  of  process  on  him,  the  case  becomes,  in  its  essential  nature,  a  pro* 
ceeding  in  rem,  the  only  effect  of  which  is  to  subject  the  property  attached  to  the 
payment  of  the  demand  which  the  Court  may  find  to  be  due  to  the  plaintifi. 

''That  such  is  the  nature  of  this  proceeding  in  this  latter  class  of  cases,  is  clearly 
evinced  by  two  well-established  propositions  First,  the  judgment  of  the  Court, 
though  in  form  a  personal  judgment  against  the  defendant,  has  no  effect  beyond 
the  property  attached  in  that  suit.  No  general  execution  can  be  issued  for  any 
balance  unpaid  after  the  attached  property  is  exhausted.  No  suit  can  be  main- 
tained on  Buch  a  judgment  in  the  same  Court  or  in  any  other;  nor  can  it  be  used  as 
evidence  in  any  other  proceeding  not  affecting  the  attached  property;  nor  could  the 
costs  in  that  proceeding  be  collected  of  defendant  out  of  any  other  property  than 
that  attached  in  the  suit.  Second,  the  Court,  in  such  a  suit,  can  not  proceed  unless 
the  officer  finds  some  property  of  defendant  on  which  to  levy  the  writ  of  attachment. 
A  return,  that  none  can  be  found,  is  the  end  of  the  case,  and  deprives  the  Court  of 
further  jurisdiction,  though  the  publication  may  have  been  duly  made  and  proven 
in  Court.*' 

The  writer  of  the  present  opinion  thought  some  of  the  objections  taken  to  the 
preliminary  proceedings  in  the  attachment  suit  referred  to  were  well  founded,  and 
dissented  from  the  judgment  of  the  Court ;  but,  in  the  dootriue  laid  down  in  the 
above  citation,  he  always  has  concurred.  It  is,  in  our  judgment,  the  true  doctrine, 
and  the  only  doctrine  which  is  consistent  with  any  just  protection  to  the  citizens  of 
other  States.  Such  is  the  constant  intercourse  between  citizens  of  different  States  at 
the  present  time,  that  the  greatest  insecurity  to  property  would  exist,  if  purely  per- 
sonal judgments  obtained  ex  parte,  without  pergonal  citation,  upon  mere  publication 
of  notice,  which,  in  the  great  majority  of  cases, .  would  never  be  seen  by  the  parties 
interested,  could  be  made  available  for  the  seizure  of  property  afterwards  brought 
within  tlie  State.  That  law  would  be  intolerable,  if  valid,  which  would  permit 
citizens  of  another  State  to  come  into  this  State  and  recover  personal  judgments  for 
all  sorts  of  torts  and  contracts,  upon  mere  service  by  publication  against  citizens  of 
different  States,  who  have  never  been  within  the  State  or  possessed  any  property 
therein.  If  such  judgments  could  be  upheld,  they  would  become  the  frequent 
instruments  of  fraud  in  the  hands  of  the  unscrupulous,  and  be  spning  on  the  prop- 
erty of  the  unsuspecting  defendants  wlien  the  transactions  giving  rise  to  the  judg- 
ments have  passed  from  their  memory,  or.  the  evidence  respecting  the  transactions 
has  perished?  We  do  not  think  it  within  the  oompetency  of  the  Legislature  to  invest 
its'  tribunals  with  authority  having  any  such  reach  and  force ;  certainly  no  pre- 
sumption in  favor  of  their  jurisdiction  can  arise  when  a  judgment  of  this  charac- 
ter is  produced  against  a  non-sesident  who  has-never  been  within  the  State,  and  did 
not  appear  to  the  action  :  Hare  <&  Wallace's  Notes  to  Smith's  Leading  Cases,  vol. 
1,  p.  838;  PIcquel  v.  Swan,  5  Mason,  535 ;  Monroe  v.  DougUsM,  4  Sand.  Ch.,  182.^ 

^  In  OaJdey  v.  Aiipinwall^  4th  Coinetock,  5Su,  Mr.  Chief  Justice  Bronson,  in  deliveriDg  the 
opinion  of  the  Court  of  Appeals  of  New  York,  said:  *'When  the  Courts  of  any  State  render 
a  judgment  against  one  who  was  not  a  citisen  of  that  State  and  was  not  brought  into  Court» 
the  judgment  is  held  absolutely  void  everywhere  else,  although  it  may  have  been  ezpreaslj 
authorised  by  the  Legislature  of  the  State  where  it  was  rendored.  I  doubt  whether  such  a 
judgment  is  of  any  foroe  in  the  State  where  it  was  rendered.    Under  our  form  of  GoverB* 
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xequired  under  the  providoM  of  the  treaty.  Soch  surrendera,  moreover,  have  been 
made  not  as  of  right,  but  by  international  comity,  and  only  in  the  cases  of  indiyid- 
uals  vho  have  committed  crimes  against  what  may  be  called  the  laws  of  nature-- 
that  is  to  say,  against  those  laws  which  all  nations  consider  the  foundation  of  their 
security  and  well-being,  both  public  and  private.  Political  offenders  have  never 
been  surrendered  under  any  p^tezt,  and  even  where,  for  the  purpose  of  carrying 
out  a  political  end,  a  foreigner  has  been  guilty  of  offenses  which  would  come  within 
the  category  of  crimes  against  the  ordinary  laws,  this  country  has  always  refused 
their  surrender.  At  the  present  time,  the  surrender  of  offenders  to  most  of  the  for- 
eign governments  is  regulated  by  treaty  or  convention.  The  treaty  which  practi- 
cally regulates  the  mutual  extradition  of  offenders  with  France  was  entered  into  in 
1852,  and  has  been  confirmed  in  this  country  by  an  Act  of  Parliament,  which  regu- 
lates the  mode  in  which  its  provisions  shall  be  enforced.  Under  the  terms  of  this 
treaty  alone,  the  surrender  of  offenders  against  the  law  of  France  can  take  place ; 
and  it  is  to  this,  therefore,  that  we  must  look  to  see  if  Bazaine  could  be  surren- 
dered. 

The  first  article  of  that  treaty  effectually  disposes  of  the  second  point  raised, 
namely,  whether  a  convicted  person  can  be  surrendered.  It  is  there  provided  that 
the  contracting  parties^ shall  deliver  up  to  each  other  reciprocally  such  persons, 
except  native  subjects  or  citizens  of  the  party  upon  whom  the  requisition  may  be 
made,  who,  being  convicted  or  accused  of  any  of  the  crimes  hereinafter  specified, 
committed  within  the  jurisdiction  of  the  requiring  party,  shall  be  found  within  the 
territories  of  the  other.''  Hence  it  is  plain  that  if  Bazaine  were  either  convicted 
or  accused  of  any  crime  specified  in  the  treaty  he  could  be  surrendered  by  the  Brit- 
ish government  If  it  were  not  for  the  express  words  of  the  treaty  itself  it  might  be 
argued,  that  upon  the  construction  of  this  first  article  nothing  would  prevent  extra- 
illiion  for  offenses  other  than  those  specified  in  the  treaty.  The  treaty,  however, 
go<8  on  to  provide  (Art.  II.)  that  the  "surrender  shall  be  made  on  account  of  the 
following  crimes,  which,  however  differently  denominated  in  the  respective  legisla- 
tures, are  punishable  under  both  with  grave  penalties;"  then  foUovrs  a  long  list  of 
offenses.  Article  VXI.  provides  that  "  no  accused  or  convicted  person  who  may  be 
surrendered  shall  in  any  ease  be  proceeded  against  or  punished  on  account  of  any 
political  offense  committed  prior  to  his  being  surrendered,  nor  for  any  crime  or 
offense  not  described  in  the  present  convention  which  he  may  have  committed  pre- 
viously to  his  having  been  surrendered."  Hence  only  such  crimes  as  are  named  in 
the  treaty  are  extradition  crimes.  Bazaine  was  tried  and  convicted  for  a  military 
offense,  which  was  substantially  that  of  surrendering  without  sufficient  reason,  a 
fortress  into  the  hands  of  the  enemy  in  time  of  war,  and  whilst  he  was  in  command 
of  adequate  forces  and  means  for  defending  the  same.  No  such  offense  is  named  in 
the  list  of  crimes  given  in  the  treaty,  and,  therefore,  no  surrender  could  or  would  be 
made  by  the  British  government.  The  answer  then  to  the  first  question  discussed 
is  that  the  offense  for  which  Bazaine  was  tried  and  convicted  was  not  such  an 
offense  as  would,  under  the  treaty,  justify  his  surrender,  and  if  he  can  not  be  sur- 
rendered under  the  treaty  he  can  not  be  surrendered  at  all. 

Qut  let  us  consider  the  question  from  another  point  of  view,  and  suppose  that  no 
treaty  exists.  What  would  then  be  the  answer  of  our  government  to  a  requisition 
for  his  surrender?  We  venture  to  think  a  peremptory  refusal.  The  ground  for  this 
rcAUsal  would  be  that  the  offense  of  which  Bazaine  was  convicted,  was,  in  its  nature, 
a  political  offense.  It  is  impossible,  in  our  limited  space,  to  discuss  this  question  in 
all  its  bearings,  but  we  can  shortly  give  our  reasons  for  this  suggestion.  Wherever 
an  offense  is  committed,  which  is  of  a  purely  military  character,  and  is  not,  in  any 
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way,  agaimit  the  civil  law,  we  veDtare  to  think  that  such  an  oflfenae  is  caacntially 
political ;  or,  at  any  rate,  it  is  ^HOM-political,  to  an  extent  that  would  afford  a  saffi- 
cient  reason  for  refusing  to  surrender  the  offender.  If  a  soldier  shoots  his  officer,  he 
is  guilty,  not  merely  of  an  offense  against  military  discipline,  but  also  of  an  offense 
against  the  laws  of  nature,  and  might  be  surrendered  to  take  his  trial  for  his  offense 
against  the  latter  system  of  law.  But  where  an  officer,  through  treachery  or  coward- 
ice, surrenders  his  post  to  an  enemy,  his  offense  is  of  a  totally  different  nature.  He 
offends  against  a  code  of  laws  which  is  in  direct  conflict  with  ihe  ordinary  laws  of 
nature,  and  which  arises  solely  out  of  political  combinations. 

The  code  or  military  law  which  enacts  pumshment  for  such  offenses  has  risen  up 
gradually  with  the  formation  of  standing  armies,  and  standing  armies  are  institu- 
tions which  exist  for  the  maintainance  of  the  political  entity  of  the  States  which 
they  uphold.  It  is  true  that  they  are  not  intended  to  serve  th^ purposes  of  any  par- 
ticular  party  in  the  State  to  which  they  belong,  but  they,  are'  the  means  of  enforcing 
and  upholding  the  posidon  of  the  State  in  relation  to  other  States.  An  ofiense 
against  the  military  code  goveming  a  standing  army  is  an  offense  against  something 
which  takes  its  existence  from  thfe  policy  of  the  State,  and  hence  the  nature  of  the 
offense  (if  of  a  purely  military  character);  is'^reason  against  the  State.  That  such 
is  the  character  of  the  offense  is  evidenced  by  the  severity  <>f  the  punishment  inflict- 
ed in  time  of  war.  Treason  is  an  aipt,,  or  it  may  be  the  omission  of  an  act,  which 
has  for  its  object  to  overturn  or  injure  the  existing  government  of  a  State.  Treach- 
ery or  even  neglect  of  duty  on  the  part  of  a  soldier  or  officer  in  time  of  war,  and 
whilst  employed  as  such,  is  an  act  of  omission  of  which  the  effect  is  or  may  be,  to 
overturn  or  injure  his  government. by  the  defeat  of  •  its  armies.  Surely  such  an 
offense  ib  in  the  nature  of  treason,  and  treason. of  the  very  worst  character,  for  the 
person  committing  such  an  offense  is  a;  person  jtrust^  by  the  very  government  whicli 
he  offends  against.  Of  course  there  may  be  mlitaiy  offenses  of  a  mixed  political 
and  civil  character,  and  it  would  b^  the  duty  <A. .  a  govemmei^t  to  whom  a  requi- 
sition was  made  for  the  surrender  of  a  military  offender  to.  inquire  in  all  cases 
whether  the  offense  partook  invany  way  of  a  political  nature4  But  where  the  offense 
is  purely  military,  then  it  is,  we  venture  to  think,  essentially  political,  and  in  no 
such  case  should  a  surrender  take  place.  Hence  our  conclusion  is  that  in  this  ooun- 
•try,  at  least,  Bazaine  can  live  without  fear  of  being  forcibly  restored  to  his  island 
prison. — La,w  Times, 
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We  are  the  recipienta  of  the  above  entitled  work,  edited  by  A.  C.  Freeman,  a 
Solicitor  of  the  Sacramento  Bar,  and  published  by  A.  L.  Bancroft  &  Co.,  at  San 
Francisco. 

We  know  that  the  Bench  and  Bar  of  this  country  stand  in  very  great  need  of 
jast  such  a  work  as  this  one  of  Mr.  Freeman's,  the  only  one,  as  far  as  our  knowledge 
extends,  which  even  professes  to  treat  of  the  matters  considered  in  it.  We  were 
especially  gratified  to  find  several  questions  elucidated  by  the  author  which  in  our 
Courts,  at  least,  have  been  clouded  with  obscurity  and  uncertainty,  and  which  have 
given  no  little  trouble  both  to*  the  Bench  and  Bar.  For  instance,  the  questions  which 
arise  as  to  the  entry  of  judgments  ntme  pro  tune  where  no  judgment  was  rendered 
and  where  judgment  was  rendered  but  not  entered,  discussed  in  Chapter  III.; 
amending  judgments  in  Chapter  IV ;  the  record  or  judgment>roll  in  Chapter  V., 
etc.,  etc.  For  the  benefit  of  our  readers  we  adopt  the  sub-divisions  of  the  work 
^iven  by  the  author  in  his  preface :  Part  first,  including  chapters  one  to  seven, 
shows  of  what  the  Record  or  Judgment>rolI  is  composed,  and  states  the  various 
classifications  and  definitions  of  judgments  and  decrees,  and  the  rules  applicable  to 
entries  and  amendments,  and  to  the  vacation  of  judgments  at  common  law  and  under 
the  Code.  Part  second,  consisting  of  the  eighth  chapter,  is  devoted  to  the  law  in 
regard  to  jurisdictional  inquiries  in  collateral  proceedings.  The  ninth  and  tenth 
chapters  constitute  the  third  part,  and  ane  designed  to  show  tohat  persons  are  bound 
by  the  judgment  by  reason  of  their  privity  with  the  parties,  or  their  interest  in  the 
subject  of  litigation,  or  through  the  operation  of  the  law  of  lis  pendens. 

Part  fourth  treats  of  the  important  incidents  attending  judgments,  viz :  Merger, 
Estoppel  and  Lien,  of  the  assignable  qualities  of  judgments,  and  of  their  admissi- 
bility as  evidence.  Part  fifth  considers  proceedings  to  revise  judgments  by  seiVe 
faciaSf  and  to  enforce  them  as  causes  of  action  or  defense,  with  the  rules  of  pleading 
applicable  to  those  proceedings.  The  sixth  part  contains  the  chapters  on  Belief, 
Reversal  and  Satisfaction,  showing  for  what  causes  a  judgment  may  be  avoided  in 
equity,  what  are  the  effects  of  its  reversal  by  some  appellate  tribunal,  and  what  are 
the  means  and  circumstances  which  produce  its  satisfaction.  The  seventh  and  last 
part  treats  of  the  different  kinds  of  judgments,  and  the  rules  peculiar  to  each. 

The  book  is  written  in  *'model  style,"  plain,  simple  and  to  the  point,  and  the 
authorities  cited,  as  far  as  we  have  examined  them,  have  been  selected  carefully 
and  skillfully 

We  congratulate  the  learned  aathor  upon  the  valuable  addition  he  has  given  to 
the  library  of  the  lawyer,  and  venture  the  prediction  that  his  work  will  be  eagerly 
accepted  by  the  profession,  wherever  it  may  be  introduced.  « 
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We  have  reoentlj  received  from  Stevens  A  Haynei^  Law  Pnbliahen^  London,  tw» 
works  which  we  prize  verj  highly:  One  entitled  ^'A  Treatise  on  the  I>octrine  of 
Ultra  Vires,"  by  Seward  Brice ;  the  other  "A  Treatise  upon  The  Law  of  Extradi- 
tion," by  Edward  Clarke.  The  fint  is  a  new  work,  and  the  only  treatise,  known  to^ 
US,  upon  the  subject.  Indeed,  the  doctrine  of  Ultra  Vires,  is  a  new  branch  of  the 
law,  and  has  sprung  up  within  the  last  twenty-five  or  thirty  years  aad  is  growing 
every  day  to  be  of  more  importance.  The  work  on  Extradition  is  a  second  edition 
and  embraces  the  changes  which  have  been  made  since  the  pablieation  of  the  first 
edition. 

We  have  also  received  from  Callaghan  ^  Go.,  of  Chicago,.  Illinois,  a  treatise  on 
''Extraordinary  Legal  Bemedieis"  embracing  Mandaaias,  Quo  Warranto  and  Pro- 
hibition, by  James  L.  High.  It  is  unnecessary  to  state  that  this  treatise  is  upon  a 
subject  which  is  growing  every  day  more  neeessacy  to-be  miderstood. 


Orimmal  Code  and  Diffest  of  Oriminal  Com^  deeidsd  by  the  Supreme  Oouri  of  Ihmeuee, 
Compiled  by  Hon.  James  Qvarles.  Nashville:  Tavel,^  Eastman  A  HowelL 
1874. 

This  work  will  be  found  of  invaluable  assistance  te  praetitieners  in  the  Criminal 
Courts  of  this  State.  All  the  different  classes  of  crimes  and  misdemeanors  are 
arranged  in  chapters,  alphabetically,  with  those  seetiens  of  the  Code  defining  them 
placed  as  head  notes,  and  digested  decisions  of  the  Supreme  Court,,  thereon,  follow- 
ing. The  arrangement  is  very  admirable,  and  enables  one  with  ease,  to  refer  to  the 
decisions  on  any  point  he  may  be  examining.  The  well-known  reputation,  in  this 
State,  of  General  Quarles  as  an  able  and  accurate,  and  long-time  criminal  pleader  I 

in  our  Courts,  gives  assurance  of  itself,  that  the  cases  digested  in  this  volume  reflect^ 
with  accuracy,  the  legal  points  decided, — whieh  he  claims  to  have  been  his  ultimate 
and  only  object  in  its  preparation » 


At  the  very  latest  hour  of  going  to  press  we  have  received  from  Messrs.  Claxton,. 
Bemsen  &  Haffelfinger,  of  Philadelphia,,  a  copy  of  the  second  edition  of  'Tlander's 
Treatise  on  the  Law  of  Fire  Insurance,"  and  are  necessarily  compelled  to  postpone 
a  notice  of  its  contents  until  our  next  number,  in  his  preface  to  this  edition,  the 
author  states  that  he  has  endeavored  to- give  the  reader  the  results  of  judicial  deci- 
sion up^n  the  several  subjects  contained  in  its  pages  since  the  publication  of  the 
first  edition. 


